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Mr Justice Tugendhat:

1.

There are three Application Notices in this libetian. In the first, dated 18 August
2008, the Defendants applied for declarations ttinatcourt has no jurisdiction to try
the claims advanced in paragraphs 8, 9, 10, 1812188 of the Particulars of Claim,
alternatively that they be struck out. All of thgsragraphs relate to an e-mail dated
18 February 2008 sent by the First Defendant tar &Nung in China (“the Chung e-
mail”). In the second Application Notice, the Claint applies for leave to amend the
Claim Form and Particulars of Claim, in part to m#e objections raised by the
Defendants concerning paras 8, 9 and 10 of theridefdn so far as the application is
to delete those paragraphs, the Defendants dohpettdo the proposed amendment,
but there are other proposed amendments to whiey dlo object. Thirdly, by an
Application Notice dated 5 September, the Deferslapiply for rulings pursuant to
CPR 53 PD para 4 as to certain of the meaningsigtehy the Claimant, and, if they
are successful on that application, for an ordat para 18.1 of the Particulars of
Claim to be struck out on a related basis. In amlditin that Application Notice the
Defendants apply to strike out para 18.7 of theai®dars of Claim, on the ground
that it is not open to the Claimant to rely in aggtion of damages upon publications
which are separate from those relied upon as caisegion.

In the Particulars of Claim the Claimant describesself as an English national who
resides in England and trades under the name Edulberica UK. He acts as the UK
agent of Elumina Iberica SA, a company which sgsplgolf course management
systems employing Global Positioning System s&tetiechnology to golf courses
throughout Europe. He also states that he is a&Bbkter in Elumina Iberica SA.

The First Defendant is the Chief Executive Offiokéthe Second Defendant. Both are
domiciled in Arizona. The Claimant states that ludli January 2008 the golf course
management systems supplied by himself and Elutberica SA were manufactured
by the Second Defendant and supplied under aldisioh agreement between those
two companies. The Second Defendant had commeregatiations with Elumina
Iberica SA with a view to a takeover, and Elumibarica UK Ltd had been formed
for putting such a takeover into effect. The negjains failed in about January 2008
and Elumina Iberica UK Ltd has been dormant.

The action was brought upon the following publioas:

) A press release headed “ProLink Holdings Files &géinst Elumina Iberica
and its shareholders”

(Particulars of Claim paras 5 to 9) allegedly mt#d on 4 February 2008
through two outlets on the internet available tadmed within this jurisdiction
and in an attachment to an e-mail dated 29 Febr2@®3 and addressed to
105 golf clubs in the UK. The two outlets were PRwsSwire (an internet
news service) and Thomson One (a specialist fiahnew website, on which,
it is said, the press release remains available);

i) An e-mail written and sent by the First Defendamtl8 February 2008 to a Mr
Chung in China, who was a representative of a tleinthe Claimant
(Particulars of Claim paras 8 to 10);
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1)) A letter dated 10 March 2008 written by the Firsf@hdant, addressed and
sent to the managers and owners of the 105 gotsesutogether with a copy
of a letter addressed to the Claimant dated 5 M20€I8 (Particulars of Claim
paras 11 to 14);

1Y) Words spoken at a public conference call broadagaghe internet with a dial-
in facility on 18" April 2008 (Particulars of Claim paras 15 to 16).

On 3 July 2008 the Claimant obtained leave to sémeeclaim upon the Defendants
outside the jurisdiction pursuant to CPR 6.20(2) &r20(8)(a) and (b) (claims in tort
where damage was sustained within the jurisdictiothe damage resulted from an
act committed within the jurisdiction).

The Defendants’ objection to Particulars of Claiargs 8 to 10 is that an e-mail sent
from the USA to an addressee in China does not caiti@n CPR 6.20,(now
paragraph 3.1 (9) of Practice Direction B to CPRaByl that has been conceded in
correspondence. In response to that objection then@nt has put forward a draft
Amended Particulars of Claim. In it the substante/loat had been set out in para 8
of the Particulars of Claim (that is the allegatioh publication of the e-mail) is
substantially reproduced and inserted into para WBich contains a plea of
aggravated damages. The Defendants object totteim@t to rely upon the e-mail in
aggravation of damages.

MEANING

7.

| shall consider first the Defendants’ applicatiofts ruling on certain of the
meanings. Under CPR PD 53 para 4.1 a judge maydeleghether a statement
complained of is capable of bearing any meaningbated to it, or any meaning
defamatory of the claimant. The principles applieadre not in dispute. Ms Addy for
the Claimant reminds me of them as they are setno8ituse v Granada Television
[1996] EMLR 278, 285-7Gillick v Brook Advisory Centres [2001] EWCA Civ 1263
andBerezovsky v Forbes Inc [2001] EMLR 1030, 1040. It is unnecessary to ketrt
out in this judgment.

The press release of 4 February 2008 headed “Redioldings Files Suit against
Elumina Iberica and its shareholders” reads, soafaset out in the Particulars of
Claim para 5, as follows:

“Chandler, Ariz., /IPRNewswire - FirstCall/--ProLingolutions, a wholly-
owned subsidiary of ProLink Holdings Corp. (OTC Btih Board: PLKH)
and the world’s leading provider of Global Poisiiiog Satellite (“GPS”) golf
course management systems and on-course adver@gsingunced today that
it has commenced litigation against Elumina Iberi§aA., Elumina Iberica
UK Limited, GPS ADS LTD and related parties (colieely “Elumina”) as a
result of multiple breaches, including non-paymeamder its distribution
agreement. ProLink has also commenced legal a@gainst Elumina in
connection with the previously announced acquisittd Elumina. Effective
February 1, 2008 the Company terminated its digtion agreement with
Elumina Iberica S.A. On January 9, 2008 the Compégemyninated its
agreement to acquire Elumina.
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9.

10.

11.

12.

Pursuant to the terms of the acquisition agreenfeml.ink is filing claims

against Elumina with the International Chamber adnmtnerce Court of
Arbitration, seeking a determination that it prdpeerminated the acquisition
and damages for non-payment of $4.5 million in ired@les generated from
ProLink’s sales of commercial equipment and otleevises to Elumina. The
Company has also filed a complaint in U.S. Dist@cturt in Phoenix against
Kevin Clarke d/b/a Elumina UK for non payment obgds sold and delivered,
and has filed a claim against Elumina Iberica Swmth the International

Centre of Dispute Resolution (ICDR) for arbitrationder the UNCITRAL

Arbitration Rules for arbitration, for arbitratiom Phoenix, Arizona as
provided for in the parties’ Exclusive LicensingdaDistribution Agreement
seeking damages for non-payment of goods sold atsleded, breach of
representations and warranties, legal fees anceqgaestial damages.

The Company expects to take undetermined non-casérve in its 2007
fourth quarter, in connection with the $4.5 millioreceivable from
Elumina...”

The meanings pleaded in para 7 are that the Claiman

“7.1 acting together with Elumina Iberica SA anturgina

Iberica UK Limited, had committed or enabled muéiperious
and dishonest breaches of the distribution agreeraenthe
acquisition agreement with Prolink Solutions, imthg non-

payment for goods received, so that Prolink Sohgtibad been
forced to terminate the agreements and bring tibgaagainst
them;

7.2 Had himself also dishonestly and inexcusahlgdao pay
Prolink Solutions for goods the company had soldito and
was being sued as a result.”

Mr Busuttil submits that these words are not capablbearing any meaning referring
to the Claimant beyond that there are reasonablengss to suspect that he had failed
to make payment to the Second Defendant in resgegpbods sold and delivered to
him. In particular, the words are not capable okaring a meaning involving
dishonesty. And in so far as they may bear the mgatihat there were multiple
breaches of the distribution agreement that iscapiable of referring the Claimant
personally. Mr Busulttil also submits that the Priestease is incapable of bearing the
meaning that the Claimant inexcusably failed to feaygoods sold and delivered.

Ms Addy submits that the words are capable of mmgaiishonesty, and that the
Claimant is referred to in relation to the disttibn agreement by the words “and
related parties (collectively ‘Elumina’)”, and thae is named in relation to the
allegation of non-payment of goods.

| am unable to see how any reasonable reader comddrstand the words to allege
dishonesty. Breaches of a distribution agreemedtram-payment of goods sold and
delivered can in principle be accompanied by diglson but that is neither necessary
nor common. Other explanations are much more lik€lgly a person who was

unduly suspicious and determined to select a baahimg where a lesser meaning
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13.

14.

15.

16.

17.

was available could understand that an allegatiahstionesty was being made in the
Press Release. In my judgment the Press Releaset isapable of bearing the

meaning attributed to it in Particulars of Clainrgm 7.1 and 7.2, in so far as they
allege dishonesty.

On the other hand, in my judgment the Press Releasmapable of bearing the

meaning that the Claimant inexcusably failed to fesiygoods sold and delivered. The
Press Release is reporting on a suit filed in Pixdeythe Second Defendant against
the Claimant. It is not reporting upon the actiohsa third party. It seems to me that a
jury could understand that the Press Release Wera) that there was no excuse for
the non-payment.

| also accept that the phrase “and related partgesapable of being understood as
referring to the Claimant. Mr Busuttil points teetiClaimant’s pleaded case that the
distribution agreement was with Elumina Iberica S¥d not with the Claimant
himself. He describes himself as a shareholderpéists to the fact that the Press
Release (after referring to “related parties”) edathat “effective February 1” the
Second Defendant “terminated its distribution agreret with Elumina Iberica SA”
and that “On January 9, 2008 the Company termindgecgreement to acquire
Elumina”. But what the Press Release says aboutrtiated parties” is that the
Second Defendant has commenced litigation “as altred multiple breaches,
including non-payment, under its distribution agneat”. The Press Release does not
say in terms that there has been a breach of tp@sitton agreement, nor on what
basis it claims to have terminated it.

In my judgment it might be unclear to a reasonakl@der of the Press Release
precisely what was being alleged against the ‘eelgtarties”, but that such a reader
could understand it to be alleged that the Claimaas involved in the breaches of the
distribution agreement sufficiently to be descril@sdhaving “committed or enabled”

the breaches, and that there were some unspecliigdrelated, breaches of the
acquisition agreement.

Accordingly, in my judgment the words set out infg& are not capable of bearing
either of the meanings at present pleaded in padasnd 7.2, and it will be for the
Claimant, if so advised, to put forward other pregm meanings, provided that these
do not include dishonesty.

The letter of 10 March 2008, so far as set outhim Particulars of Claim para 11,
reads as follows:

“I am writing this letter to clarify some confusidhat may
be in the market. Prolink is the manufacturer bé t
equipment that you lease or purchased from Elurfiaecia
SA or Kevin Clarke trading as Elumina Ibercia UKs you
already may know Prolink terminated the distribatio
agreement with Elumina on February 1, 2008. Initamg
Prolink has sued Elumina and Kevin Clarke in migtip
jurisdictions requesting the payment of approxinya!.6
million for purchases of equipment sold and notigar.
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Elumina no longer has the right to sell and insiaiblink
equipment and they no longer have the rights to our
intellectual property, patents, software, designBrand.

Elumina may have signed a service contract with gou
your course. If that is the case please be advisadwe
have no interest in interfering with that agreement
However, Prolink will not sell to Elumina replacemiéEM
parts and supplies, certainly not until they swutigtheir
obligations with us. The use of non authorisedsparay
cause greater damages to the units and may ultymatke
the equipment non-repairable and may terminate any
remaining warranty that may be provided by Prolink.
Furthermore, Prolink will not provide to Elumina yan
software codes or updates.

In order to facilitate a smooth working season you, our
call centre has already attempted to contact yde are
here to assist in any issue that may arise. Intiadd
Prolink has dispatched service technicians thdtheilon the
ground the week of March £7and will stay there until all
repairs and updates are completed.

Within the next three weeks you will be contactgddur

partner management group and sales departmentdédas

the status of your account, the service contractsiged and
the provision needed from Prolink, if any, goingward.

It has come to our attention that Elumina through &ds

has made certain guarantees and warranties as eto th
financial performance of your systems and leas@he
magnitude of the problem does appear to be sulmtant

| have included for your review a copy of our last
communication with Elumina and its principles [sic]
outlining our position.”

18. The meanings pleaded in para 12 are that the Chima

“12.1 wrongly failed to pay for $4.6 million’s wdrt of
equipment supplied to it by Prolink;

12.2 had deceived his clients by falsely repreagritiat he was entitled to
sell and install Prolink equipment and that he ddubnour maintenance
agreements, when in truth he could do neither”.

19. There is no objection at this stage to the meaplegded in para 12.1.

20. Itis to be noted that the letter is said to beed&atO March 2008, and that it refers to
the distribution agreement having been terminated 10 February 2008. The
addressees are said to have leased or purchasgdneqgtfrom Elumina Iberica SA
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21.

22.

23.

24,

25.
26.

27.

or the Claimant, and it said that the addressee ‘ma&e signed a service contract”. It
is not alleged that any addressee did in fact enter such lease, sale or service
contract or contracts in the five weeks intervaingen the termination and the letter.
It is only an addressee who had entered into suobné&act in that short period, or

who knew of another club which had or might haveeleo, who might be, or know

of, a possible victim of misrepresentation or dedgiis only an unduly suspicious

reader who would understand it to be implied in kbger that the Claimant had

entered into any such contract relating to the S@ddefendant’s products since 1
February 2008.

In my judgment, absent an allegation that a reladew of a contract that might have
been entered into by the Claimant after 1 Febr@2B68, the words are not capable of
bearing a meaning involving deceit or misrepredentan the part of the Claimant.

Accordingly, in my judgment the words set out ingpdl are not capable of bearing
the meanings pleaded in para 12.2.

The words complained of in the public conferendeafal5 April 2008, so far as set
out in the Particulars of Claim para 15, readsodews:

“We really have ...um... recognised that they havetecta ...
they've got some serious issues coming at themt oNly us.
They have other banks and lending sources thapansuing
litigation. The golf courses in the UK have filagainst them
and the advertising company so we think its pre#yl a done
deal with them [Elumina]. | don’t think there’s gluchance of
them coming back in these markets...but they may....”

“We think they um.. (Kevin Clarke and Mark Smartted
um...outside the scope of their responsibilities”.

The meanings pleaded in para 16 are that the Chaiihaad:

“16.1 Caused a fiasco which resulted in the conuaemnt of

litigation against him by numerous disgruntled tank
customers and others, with the result that hisnass was

finished;

16.2 Acted improperly and outside the scope of frisper
responsibilities”.

There is no objection at this stage to the meaplegded in para 16.2.

Mr Busuttil submits that there is no reference he tClaimant in the words
complained of which is capable of supporting theinieg pleaded in para 16.1.

Ms Addy accepts that the Claimant is not expressigrred to in the first paragraph
of the words complained of in para 15, which aeelthsis of the meaning pleaded in
para 16.1. In a draft attached to her Skeletonraegui she sought to remedy this with
particulars to support the allegation that thesedwoeferred to the Claimant. But on



THE HON MR JUSTICE TUGENDHAT Clarke v. Bain

Approved Judgment

28.

further consideration she accepted that a furthaft dvould be necessary to meet the
points raised by Mr Busulttil.

Accordingly, as matters stand, in my judgment tloeds complained of in para 15 are
not capable of bearing the meaning pleaded in p&uh It will be for the Claimant, if
SO advised, to put forward other proposed meaningan application to be made, if
there is no agreement, on some other occasion.

PARA 18.1 OF THE PARTICULARS OF CLAIM

29.

30.

31.

32.

Paras 18 and 18.1 of the Particulars of Claim s=afibllows:

“18. The Claimant will rely on the following facemd matters
in relation to damages including aggravation of dges.

18.1 Following the breakdown of his principal’s tdisution
agreement with the Defendant, the Claimant did hold
himself out as a Prolink supplier nor did he infienProlink
intellectual property rights, whether by supplythgir goods or
otherwise. He provided products from other manufacs and
suppliers as he was perfectly entitled to do. ThefeBdant
failed to ascertain the true position from the @iant or his
customers but simply made the communications camgadaof
without any attempt at verification”.

Mr Busuttil submits that this paragraph is linkedhapara 12.2, and must be struck
out in the light of my decision on that paragraph.

Ms Addy submits that para 18.1 also relates tdfarént part of the publication of 10
March 2008 to which it has not yet been necessamgfer. In Particulars of Claim
para 13 it is alleged that with the letter datedM4#&rch there was enclosed another
letter dated 5 March written by the First Defendamd addressed to the Claimant and
Mark Smart of Elumina Iberica SA. That is a lontde part of which reads:

“Finally it has come to our attention that you haeat a letter
to golf courses in the UK and Spain alleging thau gtill have
the right to service Prolink products. In factuylmave no such
rights. You may have contractual obligations tosdobut you
have no right under the terms of our agreementse WM
advise the golf courses that subject to sectionudder the
agreement any service performed by Elumina ornipleyees
which entails the need of Elumina’s access to OEM
replacement parts or software updates will void &nglink
warranty remaining on the products as you no lorugre
access to OEM replacement parts of software updates

To that part of the letter of 5 March 2008 theratisibuted, in para 14, a meaning (in
respect of which I am not asked to make a rulingt the Claimant had acted
dishonestly in that he:
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33.

“(v) lied to UK and Spanish golf courses by claigiime and/or
other Elumina entities still had a right to serv[tlee Second
Defendant’s] products, when in fact they would bealiing the
law if they did so”.

Mr Busuttil submits that the letter of 5 March daest refer (at least explicitly) to
representations made by the Claimant to his cliiotlowing the breakdown of his

principal’s distribution agreement with the Defentla(being words used in para
18.1). But it seems to me that the letter of 5 Maray impliedly refer to

representations which the Defendants allege them@r made to his clients
following the breakdown of the distribution agreemeAccordingly, | cannot strike
out para 18.1 on the basis that it refers back tmpara 12.2.

AGGRAVATED DAMAGES

34.
35.

36.

37.

The point made by the Defendants in relation t@d&.1 has been dealt with above.

The Defendants object to paras 18.2, 18.3 and i)8n(the ground that where the
action is brought with leave given under CPR 6(B0w paragraph 3.1 (9) of Practice
Direction B to CPR 6) it is anomalous and objectiole that a claimant should be
allowed to rely in aggravation of damages upon Blipation which also discloses a
separate cause of action, being an action in régfechich leave could not be given
under that rule.

Paras 18.2 and 18.3 (proposed to be renumbered 462 15.3) read:

“18.2 Notwithstanding being informed by Mr Chungtltthe

Claimant was not supplying him with the Defendaptsducts,

the Defendant sent the e-mail complained of in graqah 8

above. As a warning, it was entirely spurious andarranted.
The Claimant will invite the court to infer thatetmeal purpose
of the e-mail was to provide a pretext for the farding of the

letter from PGA Europe in order to smear the Claitha

18.3 The attachment of the PGA letter to the e-t@iMr
Chung was particularly misleading and improper. Mys Bain
well knew, the relationship between the Claimam, Elumina
companies and the PGA broke down at the instigatfane of
the Defendant’s directors, M.G. Orender, who ugsghabsition
as a former President of PGA America to prevail rupt&sA
Europe to end it. The letter which PGA Europe theote was
misleading and wholly unfair to the Claimant and Eumina
companies, who until then had been welcome sporfotise
PGA for some time. Neither the Claimant nor anyniiha
company had had misused or been party to the msiutee
PGA logo in any way.”

To these the Claimant now applies for leave to adekw paragraph after para 18.1
(proposed to be numbered 15.2, because after teadiments to delete paras 8 to 10
para 18 will become para 15) which reads:
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“The First Defendant, acting for and on behalf lo¢ tSecond
Defendant wrote and sent a highly misleading arfdndatory
e-mail dated 18 February 2008 to a Mr. Chung, sessmtative
of GPS Media in China. The e-mail clearly refertedthe
Claimant, in that it acknowledged the relationshigtween
‘Elumina’ and GPS Media. GPS Media is a custonfethe
Claimant t/a Elumina lberica UK. The e-malil failsallleged
that:

“There is NO legal or correct way that Elumina or
anyone else can supply you ProLink Product on any
basis without violating an agreement. We belida t
they are working on a path to provide 5 year olddus
equipment to you that does not have the right ® us
our IP or patents. As you can tell we enforce our
agreement to the full extent of the law. Once adai
implore you to visit with us in the United Statexfdre

you begin this important project...”

This email also attached a letter from the Proéesdi Golfers’
Association (“PGA”) of Europe addressed to Elumlbarica
UK Limited and sent to the Claimant’s business adslr which
was also highly defamatory of the Claimant. Théele
claimed:

“You have been using the PGA trademark/logo and an
apparent association with this company in an
unauthorised way since 1 September 2007.

Even accepting that your position with ProLink
Solutions makes your position with us untenable, ou
non-payment and attitude towards this company
means that | formally withdraw the offer of 14
September 2007 (by e-mail) for Elumina Iberica UK
Limited (and any associated company or business) to
be a sponsor of this company.

You have no contract with us and have paid no
money.

| regard our invoice to you for sponsorship as
cancelled. It is more important for our brand to
distance ourselves from your company than claim for
the five months that you have been using our logb a
apparent association in an unauthorised way.

Yours sincerely

John Yapp”
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38.

39.

The Defendants object to para 18.7 on a wider paaiwely that it is not open to the
Claimant to rely in aggravation of damages uporipations which are separate from
those relied upon as causes of action.

Para 18.7 reads:

“The Second Defendant, by the First Defendant, has
communicated allegations similar to those contaimedhe
publications complained of to customers of the Gt on
other occasions. By way of example, the First Deéat:

i. Took part in a conference call with the owners or
representatives of sixteen golf clubs within the
jurisdiction (a list of which is attached to these
Particulars of Claim as Appendix 1) which had been
organised by an English solicitor, Patrick Battgrsihhe
ostensible purpose of the meeting was to discussirig
an action group to bring a winding up petition agaiGP
Ads Ltd, an entirely separate company form any Hham
entity. However, Mr Bain alleged to the callerattthe
Claimant owed the Defendant more than $4 milliod an
that the Claimant was acting illegally in his besa
because he was barred from being a company director
In fact, the Claimant was not acting illegally fibis or
any other reason. This was an entirely gratuitdatesmpt
to damage the Claimant in his business by smeéiimg
to his customers;

ii. In a meeting held (at the First Defendant’s insicgg
with John Taplin and Norman Carson of Bank of
Scotland on or about 13 February 2008. Bankerfi¢o t
Claimant in his business, the First Defendant, rmfd
the bank that the Claimant had sold equipment tchvh
he did not have title, and the bank would probaixy
dragged into the proceedings as a third party. alde
claimed that the golf courses in the UK would sdean
taking legal action against the Claimant and thekba
because of this. The First Defendant also alletyed
some kind of ‘scam’ was being perpetrated and
demanded that the bank cease dealing with the @fdim
since to continue meant financing illegal activityrthe
First Defendant went on to claim that the Claimanat
carrying out a con worth millions of dollars. Tkes
allegations were false, for the reasons given in
paragraphs 15.1 to 15.7 above. The Claimant nwitte
the Court to infer that the Defendants nevertheless
published them to Bank of Scotland in order to dgena
and disrupt the Claimant’s business by depriving bf
bank finance.”
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40. Finally, Mr Busuttil objects to all these paragrapdn the ground that the pleaded
state of mind is not sufficient to give rise tolaim for aggravated damages, and there
is no plea of malice or other conduct such as tmdiosuch a claim.

41.  The following propositions are common ground:

1) In assessing damages the court can take into actbendistress hurt and
humiliation the defamatory publication has causethe claimant, in addition
to the injury to his reputation. Evidence of matemding to establish malice
on the part of the defendant is, as a general adimissible to support a claim
for aggravated damages. So, to establish a madicimtive in the mind of the
defendant, evidence may be given that the defenbastpublished other
defamatory words about the claimant, whether suctdsvwere or were not
connected with the subject matter of the actiom, even if publication took
place subsequent to the publication giving risth&action. This principle was
established irPearson v Lemaitre [1845] 5 M & Gr 700, 719 and is discussed
in Gatley on Libel and Slander'i@d para 32.48, 32.51.

i) It is not only malice on the part of the publishieat can be relied upon in
aggravation of damage. IRookes v Barnard [1964] AC 1129, 1121 Lord
Devlin said: “There may be malevolence or spit¢hermanner of committing
the wrong may be such as to injure the plaintiffteper feelings of dignity
and pride”. InMcCarey v Associated Newspapers (No 2) [1965] 2 QB 86, 104-
5 Pearson LJ said that “if there has been any &frfdgh-handed, oppressive,
insulting or contumelious behaviour by the defendahich increases the
mental pain and suffering caused by the defamatr@hmay constitute injury
to the plaintiff's pride and self-confidence, them® proper elements to be
taken into account in a case where damages ararge”l In Sutcliffe v
Pressdram Ltd [1991] 1 QB 153, 184D, Nourse LJ listed the cordihat
might support a claim for aggravated damages dsdimg: “... a repetition of
the libel, conduct calculated to deter the claim&éoim proceeding, ...
persecution of the plaintiff by other means”.

i) If the evidence also establishes another causetimina then the jury must be
cautioned against giving damages in respect ofdduate of actiorPearson at
p720.

Iv) If the evidence also establishes another causetmina then the defendant is
entitled to plead matters which would afford hindefence to that cause of
action, if it had been pleaded as a separate aHusstion, including issues of
meaning:Collins Sewart v FT [2006] EMLR 100, para [27].

V) Notwithstanding the admissibility of such evidenttes court may, in exercise
of its case management powers, determine to exslucke evidence.

AGGRAVATED DAMAGES AND SUBSEQUENT PUBLICATIONS

42.  Mr Busuttil submits that the allegations in para7{ and (ii) give rise to separate
causes of action. Para 18.7(i) is an allegatioa pfiblication which bore the meaning
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43.

44,

45,

46.

47.

48.

49.

50.

that the Claimant was acting illegally, becausenvas barred from being a company
director. Mr Busulttil notes that this defamatorybjication is at least (so he would
say) a publication within the jurisdiction.

As to para 18.7(ii), Mr Busuttil submits that thao gives rise to a separate cause of
action, including an allegation of a scam beingpptated by the Claimant, and he

notes that it is not stated where the alleged patiin was made. He submits that

there is good reason for believing that what iended to be referred to is a

publication in Scotland, although there is no enaeas to this before me, one way or
the other.

In addition, in relation to each of paras 18.7G ii), and to paras 18.2 and 18.3, and
the proposed new para 15.2, Mr Busuttil submits titvere is no reference to injury to
feeling, which, alone, is the proper basis of aapfeaggravation of damages. So, he
submits, these paragraphs are not in truth a plaggravation at all, but an attempt to
obtain increased damages for injury to reputatongrary to principle.

Ms Addy submits in her skeleton argument that th@n@ant’'s case is that his hurt
feelings have been increased by these actionseoD#fendants. Ms Addy submits
that the publications in para 18.7 are exampleth@fconduct complained of in the
preceding paragraphs which she says effectivelyptaim of a course of malicious

publication by the Defendants. However, she regamithat that is not what the
pleading says in these paragraphs. She submitthibatefect can be remedied by an
amendment which makes clear that injury to feeliisgthe only basis on which the

publications referred to in para 18.7 is advandedecessary the pleading will be

amended to make this part of the Claimant’s casar cto this effect. | understand her
submission to be the same in relation to paras 48218.3 and the proposed new
para 15.2.

As set out above, malice in the making of subsegoilications is not the only state
of mind or conduct which is capable of foundindairn for aggravated damages.

| would accept Mr Busutti's submission that malie® not pleaded in these
paragraphs. A plea of malice requires a precisi@hgarticularity that is lacking. It is
not pleaded that the Defendants made statementshwihey knew to be false,
supported by particulars of falsity. But Mr Buslu#ccepts that, in the light of dicta
such as those iMcCarey it is not necessary for the Claimant to plead cealit is
necessary for the Claimant to make clear that whay are relying on in these
paragraphs is injury to feeling, and not injuryéputation.

The nature of the Claimant’s case should be setbypan appropriate amendment, if it
is to go forward. In deciding whether or not itésgo forward | shall assume, subject
to agreement between the parties or approval bgdhd, that this can be done.

Mr Busuttil responds that even with such an amemdrtiee pleaded case would still
not meet his objections. In addition, he submitd the plea is objectionable on case
management grounds.

Mr Busulttil submits that this is a complicated anti There were four publications
sued on. Although these have been reduced to ttired)efendants are applying to
re-introduce the fourth, the Chung e-mail, in aapdé aggravated damages. Even after
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reducing the number of publications to three, thergant is alleging eleven different
meanings in respect of the three publications. pachs 18.7 (i) and (ii) allege two
further publications in support of the plea of aygited damages. So in addition to
the three publications relied on as causes of mctizere are now a further three
sought to be relied on in aggravation of damages.

51.  Mr Busuittil relies on further passages of the judgtrof Gray J irCollins Sewart. In
that case Gray J was concerned with a claim byrpocate claimant, which has not
feelings to be injured. But much of what he saidli@s as much to personal claimants
in particular the following:

“26... What is the position where a claimant is tubject of a
series of articles? There are various possibilitessume that the
defendant publishes three defamatory articles niafgrto the

claimant, articles A, B and C. If articles B andadd to the
damage caused by the publication of the origin@tlarA and are
not defensible, then | think that articles B andsBould in

principle generally be made the subject of separateplaint as
separate causes of action. To do so would makesraagtmpler
and clearer for the jury (or judge) if and whencimes to
assessing damages. If on the other hand articlardBC, whilst
defamatory of and damaging to the claimant, do repeat the
libel which was contained in article A, it appedos me to be
objectionable in principle to allow the claimantrady on articles
B and C in connection with damages recoverable tfo

publication of article A. Articles B and C would Beparate torts
giving rise to separate claims for damages. If loa dther hand
articles B and C consist in part of the repetitiointhe libel

contained in article A and in part of other distifibels on the
claimant, formidable problems will in my opinion ise in

disentangling the recoverable and the irrecoveralamage in
respect of article A.

27. My starting point is therefore that there avargl reasons both
of principle and of practice why a claimant, whethe individual

or a corporation, should not be permitted to semkrecover

increased damages in respect of the publicatiothéydefendant
of article A by reason of the publication by thatfehdant of

subsequent articles B and C which are not themsehe subject
of complaint...

34. | am not persuaded that it is illogical or unpipled for the
court on the one hand to reduce the award of dasntyeeflect
the mitigating conduct of the defendant in apologjgor the libel
and on the other hand to refuse to permit the @atmo seek
increased damages because of the aggravating ceresting
conduct of the defendant. The reason why an apolaygy the
effect of reducing compensatory damages is thaapiodogy, to a
greater or lesser extent depending on its ternasices or repairs
the original damage to reputation. If there is rpolagy, the
appropriate compensatory award is unaffected. Aurfi to
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apologise (where an apology was called for) intoeduan entirely
new element, that is, an entitlement on the pathefclaimant to
extra damages which are not for injury to reputatout for the
additional separate element of injury to feelings.”

Mr Busuttil also refers to the principle which wasmmarised irRath v Guardian
[2008] EWHC 398 (QB) at [13(iv)] as follows:

“although the court's case management concernseép kibel
actions within their proper bounds can be tracedkb@a long
before the introduction of the CPR, the CPR re-easfges the
importance of limiting actions to the central issué be
determined. For example, McKeith v News Group Newspapers
Ltd [2005] EMLR 780 Eady J held that the Court needsi¢ntify
the "real issue" at the heart of the case [17]:

"For the purpose of defining what the "real issisg"one is
not confined to that which is pleaded. It is neaegs$o stand
back from the formulation of the case by the patrtweunsel
and to take a broad and non-technical approach. wiald
plainly follow from such cases d&2olly Peck and Rechem
International Ltd v Express Newspapers, The Times, 18 June
1992. In that case Neill LJ referred to the neetethuce the
"expense and complexity” of libel actions and stdkat:

"A balance has to be struck between the legitimate
defence of free speech and free comment on the one
hand and on the other hand the costs which may be
involved if every peripheral issue is examined and

debated at the trial".

What is or is not "peripheral" must be judged otiyety, on the
facts of the individual case, having regard to baoththose
considerations.”

Ms Addy submits that in so far as Gray J was refgrto personal claimants, his
remarks were obiter and at odds with principleatdsthed inPearson v Lemaitre and
subsequent cases. She accepts that there mayaippgibe cases where it would not
proportionate to allow reliance on subsequent pabbns, but she submits that this is
not such a case.

In addressing issues of proportionality, the foilagv must be borne in mind.
Defamation actions are not primarily about recavgrmoney damages, but about
vindication of a claimant’'s reputation. If a sucsfes libel claimant recovers, say,
£30,000, that figure does not represent the measfuhés success. In many cases,
after paying his irrecoverable costs, he will ba ot pocket if he recovers that
amount as damages. That does not mean the litigegtinot worthwhile. A claimant
wrongly accused of some serious fault, such asnaetipe or dishonesty in business,
may well suffer very large unquantifiable loss & tloes not recover his reputation.
The value of the verdict in his favour is exped®aonsist substantially in the future
loss that it is hoped will be avoided by the viradion. Where, as here, the publication
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complained of is on an internet news service, digem his favour may provide him
with a means of persuading the publishers of aniaedo edit it.

The long term effect of a libel has commonly beendxpressed in metaphorical
terms, such as “the propensity to percolate througlderground passages and
contaminate hidden springs” (eSipper v BBC [1991] 1 QB 283, 300). The position
today can be expressed more strongly, as it wasaiticle published iithe Guardian
(by Siobhain Butterworth, on 20 October 2008):

“The consequences of putting information ... into theblic

domain are more far-reaching in a world where thiggu say
are linked to, easily passed around and can pojf (fhe

subject’s] name is put into a search engine byef@ample, a
prospective employer. The web makes a lie of tlkeatiche
that today's newspaper pages are tomorrow's fish cmp

wrapping. Nowadays, ... the things ... in a newspapen#re
like tattoos - they can be extremely difficult tetgid of.

The web is an easily searchable repository of e¢heny
published online, which makes it a very unforgivimgdium.
The problem is not that things can't be removedygdmit that
news organisations are inherently resistant to wbighing.
Should a newspaper website agree to un-publisheqoest?
The answer to that question depends on what yauk thi
newspaper's archive is for, and whether you thinkatters if
there are holes where articles used to be.

The established view is that a newspaper's onliolei\e is a
historical record and that there is therefore angfrpublic
interest in maintaining its wholeness, unless dwmist or
amendments are strictly necessary.

Saying yes to all requests for the removal of nmatehat
causes the people concerned distress or hinders the
employment prospects would be easier, but it'slaien that,
over time, will leave a patchy and unreliable relcof what
was published. It also means abandoning converitibimking
about the importance of the integrity of the arehiv

A less extreme solution, ... is to replace a real amth a
pseudonym and add a footnote explaining that tlemgh has
been made. It's not ideal, but it's preferablestavriting history
completely by deleting an article, blog post ortdetand
pretending that it didn't exist.”

By contrast, the damages to injury to feeling arérely represented by the money
award of damages. Where the courts award damageasjdoy to feelings, the sums

are generally modest. And under the law as it is,nawards of damages for
defamation are regarded as subject to an effecaitmmg of £220,000. It will thus be

an unusual case where compensatory damages aeasadr by a very substantial
amount to take account of the aggravation causesibgequent publications.
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The time has not yet come for the service of a bedel invited Mr Busulttil to state,
if he could, what the Defendants would be mindedpkead in response to the
subsequent publications relied upon in aggravatiolamages, assuming that | were
to permit them to be advanced. He was not in atipasto give a firm response,
which is understandable at this stage. But he atddcthat the Defendants would wish
to consider pleas to the merits of those allegddligations, including that, if relied on
as causes of action, there would be defencesdimgjuqualified privilege.

It seems to me that if the paragraphs | am now ideriag are permitted to be

advanced, the scope of the trial will be enlarged,only as to the facts but also as to
the law. | note that the factual, and probably #eolegal, basis for a plea of qualified
privilege in relation to the Chung e-mail and thenwersation with the bankers

referred to in para 18.7(ii) would be likely to @vwdifferent ground from any plea

that might be advanced in relation to publicatiertker to the golf club operators or

the public at large. This has implications for tiree spent on preparing pleadings,
and on advancing the case at trial.

The meanings of which the Claimant complains is #ation, and which are accepted
to be, or which | have ruled to be, possible megsmiare serious. The five meanings
pleaded in para 14 (being a separate part of thkcation of 10 March 2008), upon

which | have not been asked to rule, include atilega of dishonesty. If they are

established at trial, and if the claim succeedssehare meanings which could be
regarded as requiring substantial vindication aathages to reflect injury to feelings.

That will be a matter for trial, and | am doing mmre than assuming that this is a
possible outcome of the trial.

| have held that some of the meanings includin@atiesty attributed to all three of
the publications complained of are not meaningst tii@ words in question
complained of are capable of bearing. But thatas ar may not be, the end of the
case in respect of these publications. It follotvat tif the claimant succeeds on all
three publications, he will have a basis for claignaggravated damages arising out of
multiple publications. He would not then need thdiional three publications relied
on solely in aggravated damages to advance thabpais case. So | also conclude
that any aggravated damages arising out of thetiaddi three publications are
unlikely to bring any award of damages in this casey much higher up the
permissible scale of awards of damages for libahtit would be if those three
additional publications are not to be relied upon.

On case management grounds alone, such as areséillyut by Gray J iollins
Sewart, | would decide that these sub-paragraphs of p&r& which objection is
taken, that is paras 18.2, 18.3 and 18.7 shouldmdorward, and permission should
be refused for the proposed amended para 15.2diféetions to the jury, and the
task of the jury (or of judge, if trial were to Iy judge alone) would be greatly
enlarged and complicated by the inclusion of thgagraphs. | think it very unlikely
that the cost of pleading, proving and contestimg) dllegations in these paragraphs
could be proportionate to any benefit that the iGéait could expect to obtain if he
were to succeed in establishing his case, bothrgiyand in particular in relation to
these paragraphs. On the other hand, a detrimenotto parties, and to the public,
arising out of the prolongation of the proceedingdikely.

AGGRAVATED DAMAGES AND PUBLICATIONS ABROAD
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Mr Busuttil accepts that injury to a claimant’s lIfegs may be suffered in the
jurisdiction where the claimant lives. But he sutancorrectly, that injury to feelings
is not damage which is sufficient for a libel claimt to bring his case within CPR
6.20,(now paragraph 3.1(9) of Practice DirectiotoBCPR 6. The damage which is
necessary for that purpose is damage to his reputét publication to a reader
within the jurisdiction. And where a court has gdliction over a foreign publisher it
should award damages only for the harm sufferethimviits own jurisdiction. See
Shevill v Presse Alliance [1995] 2 AC 18 and [1996] AC 959, Gatley paras &gl
24.21. Mr Busuttil submits that the court’'s jurisitbn under that provision is
discretionary, and that it has long been the laat fermission will not be given
unless the court is satisfied that England and $alehe proper place in which to
bring the claim (see CPR 6.21(2A) now CPR 6.37(3)).

Ms Addy refers to the cases on aggravated damaigesabove, and to the summary
of the position in Gatley at para 32.51. The juryassessing damages are entitled to
look at the whole conduct of the defendant from tinee the libel was published
down to the time they give their verdict. In hebsussion it follows that it matters
little whether the publication relied on in aggrawa of damages occurred within the
jurisdiction or outside it, provided that the clam has become aware of it and
suffered as a result.

As a matter of logic, Ms Addy’s submission has éori the claim is properly brought
within the jurisdiction, and if injury to feelings suffered within the jurisdiction, then
so far as the cases on aggravated damages arereuhdbere is no reason to exclude
aggravating conduct that occurred outside thedigi®n. The cases on aggravated
damages do not touch on that point.

Similarly, the cases on service out of the jurisdit are generally addressing issues
of jurisdiction, and not issues of damages whendhmage in question is not an
essential ingredient of the cause of action. MruBtilsreferred me to no case in

support of his submission.

Nevertheless, | see force in Mr Busuttil's subnasasiFor reasons given by Gray J in
Collins Sewart, reliance on publications in aggravation of dansaghich would also
give separate causes of action creates difficulfiéss is another difficulty, one to
which Gray J did not refer. It would be surprisifi@ claimant, after being refused
leave to rely on a cause of action in respect pélalication outside the jurisdiction
could simply move his plea from the substantiventleo the the part of the pleading
dealing with damages. That is what the Claimarksézdo here.

In the event | do not need to decide the case ignsdparate ground, and | do not do
so. Had it been the only ground, then | would hdeeided that what the Claimant is
seeking to do by moving his claim in respect of @mung e-mail from paras 8-10

(where the e-mail was relied on as a cause ofrgctmpara 18 (where it is sought to
be relied on in aggravation of damages) oughtmbetpermitted, at least on the facts
of this case. There were four meanings relied gpaira 10, which are different from

the meanings which are to go forward in relatiorthi® other causes of action. If the
Chung e-mail were to be relied upon in aggravatibdamages, the issues that would
arise would be likely to be substantially the saamehe issues that would arise if that
publication were relied upon as a cause of actioraddition, of course, to the issue
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of injury to feelings), namely what the words o&tk-mail mean, and, if they are
defamatory, whether there is a defence to thenh asqualified privilege.

CONCLUSION

68. It follows that paragraphs 18.2, 18.3 and 18.7 hh&f Particulars of Claim will be
struck out. The Claimant’s application for permigsto amend to insert the proposed
para 15.2 is refused, except in relation to thestd of paras 8, 9 and 10, which
would have had to be struck out if not deleted @ysent.

69. I rule that the Press Release of 4 February 208&deld in para 5 is not capable of
bearing the meaning attributed to it in Particulair€laim paras 7.1 and 7.2, in so far
as they allege dishonesty; that the letter of 102008 pleaded in para 11 is not
capable of bearing the meaning pleaded in para; Eh@ that the words in the
conference call of 15 April 2008 pleaded in paraai® not capable of bearing the
meaning pleaded in para 16.1. The Defendants’ egpmn to strike out para 18.1
fails.



