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Mr Justice Tugendhat :

The hearing of this matter was in private. This judgment has been anonymised and is to be
delivered in open court

1.

It is frequent in matrimonial disputes for one gdih this case the wife) to suspect
that the other party is about to destroy documemtspnceal information which is, or
may be, relevant to the proceedings, and to doigbawiew to preventing her from
obtaining from the court the financial provisionwiich she claims to be entitled.
While the law provides for court orders to be méatethe preservation and obtaining
of evidence for the purpose of future legal procags] claimants, or potential
claimants, sometimes resort to measures of selp, hey copying, seizing, or
attempting to access digital copies of documefiise other party in such a case, in
this case the husband has rights, including privaaynfidentiality and legal
professional privilege, in relation to relevant dowents. The rights of privacy and
confidentiality (but not any right to privilege) mde overridden by the competing
public interest that any trial should be conductd full evidence where the
documents are relevant. But unless a documenhformation is relevant to the
actual or intended proceedings in question, thetsigf privacy and confidentiality
will not be overridden at the instance of the pt&mr actual claimant, here the wife.
These measures of self help therefore give risegal difficulties.

The difficulties that measures of self help giveerto in this context include the
danger that the husband’'s rights will be overriddemen they would not be
overridden if the matter had been the subject o&pyplication for a preservation or
search order made to the court. Rights of confidéty, and legal professional
privilege, have long been protected by the comna@n | Measures of self help could
in the past involve the commission of civil wronggjch as trespass, breach of
confidence and breach of copyright. In the last@ars or so the legal protection of
information has been greatly increased. This hdarge measure been in response to
the development of computers and their use for wanetessing and sending of
electronic messages. The amount of informationdhatbe stored on a laptop is vast,
and techniques for copying are quick and simpleesqrerts. So the potential fruits of
self help are of a different order from those afifer days. These developments have
given rise to the question of the extent to whickasures of self help are also in
breach of the criminal provisions of the law des@nto protect the databases
contained in digital form in computers.

The present proceedings

3.

On 16" November 2006 the husband issued proceedings ®kim Form naming
both the wife and her solicitors as Defendantshdllsrefer to the Claimant as “the
husband”, to the First Defendant as “the wife”, andhe Second Defendant as “the
wife’s solicitors”. The relief claimed is deliveryp of all copies of the hard drive of
the husband’s Sony laptop computer (“the laptopddmor taken by the Defendants
or anyone acting on their behalf. There is alstagn for an injunction to restrain the
Defendants from communicating or using or disclgsiny contents of the hard drive,
or any copy of it, containing private or confidemtinformation relating to the
husband, his personal or private life, his finahombusiness affairs (including any
legally professionally privileged material), anasle of any of his business associates.
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11.

12.

On 14th November the matter had come before EadHg heard counsel for the wife
and her solicitors and accepted undertakings flteemt By that time the Defendants
accepted that they had two copies of the hard dowestated that neither of them had
yet had access to the contents. They undertootormimmunicate or to disclose the
contents of the hard drive and not to “take anpst&hatsoever to access the said
hard drive or copy of the hard drive or read theesa On those undertakings, by
consent, the husband’'s application for delivery aqml other interim relief was
adjourned to a date to be fixed {22anuary 2007, in the event).

The application notice was issued that day. Tinst forder sought was a non-
disclosure injunction, substantially in the ternistiee undertaking already given by
the Defendants. | need not set it out in detathis judgment, since its terms are not
in substance in dispute before me.

The second order sought is the one which has beesubject of the main dispute
before me. It is that the Defendants deliver upcause to be delivered up, to the
husband’s solicitors to be held by them (ie as gpgddo by the wife’'s solicitors) any
and all copies of the hard drive of the laptop \whéce in their possession, control or
power.

Also sought is an order that the Defendants idgblyfa witness statement the precise
hardware and software taken or copied by the Defietsdor anyone acting for or on

their behalf, and the names and addresses of edchvary person to whom the said
hard drive or any copies was given shown or othesvdisclosed. There has been
little argument before me on those points.

In addition ancillary orders are sought, includimge that no use be made by the
Defendants of any of the documents referred thencourse of the hearing before me
save for the purpose of this application.

Also in dispute is the wife’s application that tpeoceedings be transferred to the
Family Division.

Particulars of Claim were served ofi Becember 2006 and a Defence was served last
week, on 18 January 2007. Since those documents have beerdselt is
convenient to take the main contentions of theiggftom them.

Much is common ground. The husband is a busimess He and the wife are both
of Swedish nationality. They were married in JU890 and have four children.
They lived together in England for about 10 yeaml 10" October 2006, when the
husband left the family home. The Swedish courtnpumced a decree absolute
dissolving the marriage on""5December 2006. There are ongoing financial
proceedings before the courts in Sweden. The Imdsbaggests that the wife may
have been advised that Swedish law may be lessifabte to her than English law.
But he contends that Sweden is the jurisdictioiseskiof the matter, and the only
proper jurisdiction for the hearing of disputesven himself and the wife.

The chronology of the divorce proceedings is &litomplicated. The parties issued
joint proceedings in Sweden ory? May 2006. But on 19 May 2006 the wife
petitioned for divorce in England. On"May 2006 the Swedish proceedings were
withdrawn, but they were reinstated, following thesband’s appeal, on 3August
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13.

14.

15.

16.

17.

18.

19.

2006. Swedish law provides for a cooling off pdriso that the proceedings did not
advance until § November 2006. Meanwhile, on23uly 2006 the wife’s petition
in England was dismissed. Each party makes al@gmtof deception against the
other relating to the withdrawal of the Swedishgeedings and to the issue of the
English proceedings. | do not need to set ouallegations or facts in any detail.

On 20" December 2006 the wife brought proceedings infémily Division of the
High Court for, amongst other things, leave to éssun application for substantive
financial relief under Part 1ll of the Matrimoniahd Family Proceedings Act 1984
(“the Part Il proceedings”) and financial ordersr fthe children of the family
pursuant to Schedule 1 of the Children Act 1988g'$ch | proceedings”).

On 11 January 2007 Munby J made two orders. In lomggranted leave for an
application to be made under the 1984 Act and ddmade freezing order in respect
of the husband’s assets, and ordered the husbamfoton the wife's solicitors in
writing of all his assets exceeding £5,000 in valuEhe other order is referred to
below.

In the Defence it is alleged that the inclusiontlod wife’s solicitors as the Second
Defendants to the proceedings is an abuse of theeps of the court. However, no
application is before me on that basis. | am skéd to strike them out as parties.

There is no dispute that the husband purchasethphep in February 2006. It is the
husband’s contention that the laptop was his owsgral property and was installed
in his own office in the family home, configured lte used, and actually used, only
by himself. He said it was always password prettcnd he did not provide or
disclose his password to his wife or children. yhad computers of their own. He
used the laptop for his personal and work purpoaes, he kept his emails on
Microsoft Outlook software which stored them on tdwemputer. All the computers
were connected to a server kept in an outbuildipgn which the data was all backed

up.

The wife admits that the laptop was configured éoulsed only by the husband. But
she says it was in fact used with his consent bgefieand the children and that it was
not password protected until the summer of 2006e &cepts that it was password
protected from then on. She accepts that it hisldwn e-mail account.

There is no dispute that ofi%November 2006, the husband’s laptop was removed
from his office at the family home by a computepest engaged by the wife, a
company | shall refer to as D. The husband cldimas this was illicit. The wife
contends that it was lawful. So far as propertyhm laptop is concerned, her case is
that it was the joint property of her husband (theye still married at that point) and
herself, or that she was permitted by her husbamattess or copy the contents of the
computer or authorise her agents to do so.

There is no dispute that some three weeks previojvelry shortly before he left
home on 10 October) the husband had thrown out@euof documents which had
been kept at his home, which was also his offi¢e Wife claims that this is what led
to her action on® November. She claims that he acted surreptitioasty she feared
that he was destroying evidence that might assistase. The husband says that he
acted openly and innocently. In any event, he calgethere were no proceedings in
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21.

22.

23.

24.

existence or in contemplation in which any such utoeents might have been
evidence. The only proceedings in existence wersweden, for which, he says, no
documents are required. His case is that that és dhly jurisdiction in which
proceedings could take place. So, he says, thesenwébasis for the fears the wife
claims she had.

The husband contends that nobody was authoriseirtove or access the contents of
the computer. He first learnt about it (and codgethat he would not otherwise have
learnt about it) when he was informed by the fanhibyisekeeper that the laptop had
been removed. That was off Rovember 2006.

The wife admits that D made two copies of the Idude and returned the laptop to
the family home on'$ November 2006. At that point one copy of the hdnide was
retained by D, she says, and one was sent to heit@s. By the time the Defence
was served, she and her solicitors state that dxties of the hard drive were in the
possession of her solicitors, (the Defence, isDb&nce of both Defendants). As to
whether he would have come to hear of it and hbw wtife contends that she would
be under a legal obligation to disclose the excteof the copies made of the hard
drive in any application made for financial prowisi Whether the wife would have
been entitled to withhold this information untilcbua time has not been canvassed
before me and | express no view upon it.

As appears from the dates given above, no sucticaiph had been made by'3
November, although the wife contends that such gedimgs were in her
contemplation. In addition to the claim of righased on joint property and
authorisation, referred to above, the wife seekmistify her conduct in engaging D
on the basis of other legal defences referred lmibe

Although it has no direct relevance to matters f@efoe, it is to be noted that ofi 7

November 2006, following his discovery that thettgp had been removed, the
husband instructed agents on his behalf to engeotitbuildings of the family home,

and to remove the network server, fearing thatwife might have that copied or
removed as well. The wife complains of the hushbsmadt of self help, and says it has
considerably exacerbated the ill feelings and msitr between them, with

corresponding distress and harm to the children.

In his Particulars of Claim the husband sets asuramary description of the contents
of the laptop. The Defendants neither admit narydine accuracy of this, on the
ground they have as yet had no access to the hiasd dr'he husband’s case is that it
contains numerous documents and communications foom his personal e-mail
account which include information or material relgtor referring to the following:

a) Confidential advice, discussions, instructions dheo material (or
drafts of the same) obtained from or by or givenhie Swedish
lawyers, all or the majority of which are coveregllegal professional
privilege;

b) Confidential advice, discussions, or other matefal drafts of the
same) obtained from or by or given to his Engliskatnmonial
solicitors, all or the majority of which are covdrey legal professional
privilege;
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25.

26.

27.

28.

C) Confidential advice, instructions or other materjat drafts of the
same) obtained or by or given to his English pewient solicitors, (a
different firm, whom he identifies), all or the roaty of which are
covered by legal professional privilege;

d) The husband’s personal life, his correspondenceh wiiends,
confidants and his children about personal or peivaatters, including
(amongst other things) highly intimate feelings astdtements about
the wife, the breakdown of their relationship, théivorce and medical
matters relating to other individuals;

e) The husband’s personal financial and businessraffauch as internal
prospectuses, business plans or strategy docuraeitther company
documents belonging to the subsidiaries of someligubnited
companies on whose Boards of Directors the husbisid

f) The personal or business affairs of friends, cglles and associates.

It is the husband’s case that such informationraaterial is self evidently private or

confidential and that the husband has a reasomadplectation of privacy in relation

to it. He refers to his rights under Article 8tbe European Convention on Human
Rights (respect for private life), and to the casésrpreting that article.

The husband contends that by taking and copyinglap¢op the wife and the
solicitors have unlawfully infringed, or threatenaadlawfully to infringe, his rights in
privacy and confidence. He alleges that they kremd alternatively ought to have
known, that the laptop contained, or was likelyctmtain, information of that kind.
He stresses the fact that df Rovember 2006 there were no proceedings in existen
in this jurisdiction and that all proceedings wdreing dealt with at that time in
Sweden.

The wife and her solicitors assert that what wasedwas lawful. They refer to the

undertakings they have given to the court and camphat the husband has declined
to identify which documents he objects to them rsgeand where they are to be
located on the copy hard drive. They state (imd&.3 of the Defence):

“Their intention is not to examine copies of thercharive
themselves but to have them examined by an indeménd
expert, either pursuant to jointly agreed instutdi or to an
order of the court in order to protect the Claingmuosition
and ensure that only relevant information is ex@gddor use in
proceedings”.

They go on to state (in para 14 of the Defence) thkilst no admission is made as to
the content of the hard drive of the laptop,

“It is admitted that the copies were taken in tlopén that the
hard drive contained evidence relating to the Ciaitis
financial position”.
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30.
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32.

33.

34.

They also contend that there was a real risk fitaey had given prior warning of the
removal and copying of the laptop that would hagsufted in the husband taking
steps to retrieve it and destroy any relevant firgrevidence upon it. They admit
they knew it was password protected and that nordes ancillary relief or Children
Act proceedings were in existence in this jurigdictat the time. However, they say
that such proceedings were contemplated.

The Particulars of Claim then go on to make a cldéivat the Defendants have
contravened, and threaten to contravene, the poogiof Data Protection Act 1998
(“the 1998 Act”). As pleaded, the claim is thae thefendants have become, or are
threatening to become, data controllers, thatrferination is or includes personal or
sensitive personal data, that the husband is tteesidject, and that by copying, and
retaining copies of, the hard drive the Defendanésin breach of the data protection
principles. It is said that the data has not bpetessed fairly or lawfully or in
accordance with the husband’s rights as the dajedu

In his skeleton argument before me Mr Sherborne gather, arguing that there has
been already a breach of Section 55 of the 1998thet section which provides for

criminal penalties) and of the Computer Misuse @20 (“the 1990 Act”) Section 1,

the terms of which are set out below.

In response to this claim the Defendants rely owti®e 35 of the 1998 Act
(disclosures required by law or made in connectuith legal proceedings etc) and
the exemption under Section 36 for data processednbindividual only for the
purpose of that individual's personal family or Bebold affairs. It is pleaded in the
Defence (para 17) that

“the contents of the hard drive of the laptop wespied for the
purpose of preserving evidence as to the Claimdmé&ncial
position which may otherwise be destroyed by hinereby
assuring the proper administration of justice imtemplated
Family Division Proceedings which have now beenass.

In support of this plea there follow ten lengthyggaaphs of particulars setting out
the allegations of erratic, aggressive and violeehaviour which the wife makes
against the husband. She sets out words whichliglges he uttered to the effect that
she would get nothing on a divorce. It is pleatted (as noted above) off 8" and
10" October he shredded personal and financial doctsweich included files kept
in relation to business with which he is conneaedrseas. It is claimed that he took
this action surreptitiously while the wife was aitthe house. She also relies on
events that occurred on "1®ctober 2006. Two men arrived at the family home
without prior notification. They were let in bydthousekeeper. The wife says that,
when contacted by her on the telephone, the huskgpidined that he had employed
the men for the purpose of checking and ensuriagttie telephones in the house had
not been bugged. She also relies on the subsergreoval of the network server by
the husband on"™”November 2006 as continuing to found her fears.

The Defence concludes:

“21. ... The Defendants will contend that the Court shauld
exercise its discretion to make orders/accept uakiegs for
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35.

36.
37.

38.

39.

the purpose of ensuring the copies of the hardedafk the
laptop are safeguarded and are used only for tinpopes of
proceedings between the Claimant and the First ridiefat.
The Defendants are content for the undertakingsadyr given
to remain in place until further order”.

In the witness statement made after the servidgeeoDefence the husband addresses
some of the matters raised in it. He maintain® wdded detail his reasons for saying
that the laptop is his and his alone. He expressedorror and distress at the
discovery that his laptop containing a number ofhhi personal and private
documents should have been copied. He statesh&atocuments he destroyed in
October were related to a business closed in 19@7which he had been keeping
only to meet the requirements of document retentiotler US law. He rejects the
suggestion that he shredded or destroyed docureeatid giving disclosure in this
jurisdiction.

There are other matters which each side rely on @odhot find it necessary to recite.

Mr Sherborne took me to some of the correspondeswehanged before the
application made to Eady J. Off Bovember 2006 solicitors for the husband (who, |
am told, were already in correspondence with thé’svisolicitors about other
matters) wrote to them expressing his concern atimiremoval of the laptop and
stating that an offence may have been committecemide 1990 Act. On'8
November the wife’s solicitors stated that they hddised the wife that it would be a
sensible precaution to obtain a copy of the haneedn the family laptop as this was
virtually the only repository for documentary infoation left in the home. They said
that they had given this advice when told that thesband had shredded some
documents and they knew he had recently changeplas®vord. The letter includes
the words:

“We have not yet received a report in respect efabntents of
the hard drive”.

The letter then goes on to complain about ttsband’s removal of the server.

Mr Sherborne submits that that passage in ther lé@sonstrates that the Defendants
had instructed D to make a report on the contehtheohard drive that must have
required D and the Defendants to read the fileghtich D had obtained access.

On 9 November there was an exchange of correspoedagtween solicitors. The
husband’s solicitors stated that the laptop corthia substantial amount of business
and personal information, including but not limitedlegally privileged information
and asked for information and an undertaking. Uhéertaking sought was that the
wife and the wife’s solicitors would not use, commumate or disclose to any third
party any information obtained from the laptop. 8lach undertaking was offered.
The wife’s solicitors did confirm that they heldcapy of the hard drive, that they had
not accessed any of the information on it, andeioee were not aware until informed
that the laptop contained legally professionallyifgged information. They said that
the advice to act as she had had been given bijnte@dunsel. They said:



Judgment Approved by the court for handing down. LvLandH

40.

41.

42.

43.

44,

45.

46.

“We can tell you that we will not access or reay &gally
professionally privileged information. Presumably; is
relatively easy for your client to let you know whethe
information would be located then we can ensuré We do
not access it”.

They said that if the husband would describe theterds of the hard drive they would
be happy not to access it at all until they hearthér from the husband’s solicitors.
They said that so far as other confidential infatorais concerned, the wife was
mindful that such information should not be diseld$o anyone but her legal team.

The husband’s solicitors wrote again orf"10ovember complaining of what they
alleged was illegal action (referring to the 199&)Aand stated that:

“We are prepared to retain the copy hard drive aeterned
(and any other copies printouts or reports destfpy these
offices on behalf of our client.”

They added that if the information and undertakiagaght in the earlier letter were
not provided they would apply to the court.

In reply, the wife’s solicitors again declined tffev undertakings, but stated that they
were holding the laptop pending agreement as tavtheforward and were happy to

take no action in relation to the hard drive utiiére had been an opportunity to
resolve the issues of its contents. They askethformation as to the contents and as
to the husband’s financial position.

Meanwhile, on ¥ November 2006 the wife did commence proceedingsnigland.
These were Family Law Act and residence applicatwhich were heard by District
Judge Walker and District Judge Black on 9th Noverrind i December and by
Deputy District Judge Gill on"™8December. As already noted, or"2December
2006 she made her application for leave underiRamd her Schedule 1 application
for financial orders.

As already noted, on TWJanuary 2006, the day before the service of tHerie, the
wife applied without notice to Munby J and obtairsefteezing order, and leave under
part Il and Schedule 1 of the Childrens Act. Tdreder made by Munby J giving
leave to the wife to issue her application for sabve financial relief under Part llI
included the following recital:

“And upon the Honourable Mr Justice Munby directthgt the
Judge in the Queens Bench Division proceedingsstedifor
hearing on 22 January 2007 be invited to considesther it
would be appropriate to transfer those proceeditmgshe
Family Division and thereby consolidate all prodegd under
the Family Division”.

Munby J directed that the matter he was hearindidbed for a one hour at risk
hearing on I February 2007, where consideration was to be giveam number of
issues. These include whether the hard drive ofap®p computer currently in the
possession of the wife’s solicitors should be exeaiby an independent computer
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expert. Such a direction had been sought in @iBo$tatement prepared by Leading
Counsel. The wife was represented by junior couatsthat hearing and before Eady
J. Miss Skinner, who appears before me for the,wdid not appear at the previous
hearings. The Position Statement shows that withbbean sought was:

“A direction that a copy of the hard drive of thapitop

computer, used by both the husband and the witearFMH,

should be examined by an independent expert teagzmwhat
it is understand [sic] the husband has “wiped @i computer
excluding all privileged material”.

Last Thursday 18 January 2007, solicitors for the husband acknogéedthat they
had received what they said were incomplete pamdased to the Freezing Order at
approximately 3pm on the previous Friday"12anuary. They repeated requests
which they said they had made previously by letterd 7" January that the husband
have an extension of time to provide informatioredied by Munby J to be given.
They stated that they had now issued the husbamgjdication to set aside the
Freezing Order and enclosed applications in refatiothat. They gave notice that
they had placed themselves on the record limitetidécspecific purposes of applying
to dismiss or set aside or stay the wife’s appbeast which they describe as
misconceived. Those are returnable off E@bruary for one day. It is the husband’s
case that the English court has no jurisdiction.

| am, of course, in no position to take any vieweomay or the other as to the
prospects of the wife being permitted to continmenhér applications in the English
court or of the husband in his applications to dsnthem. The wife’s proceedings
are plainly in being as things stand, but therea ipossibility that they will not
continue in being. The hearing at which the vagiooatters outstanding will be
determined is not likely to be eithe? br 20" February. Both parties agree on that.
When it will be depends on the availability of tinmethe Family Division, which, as
is well known, suffers from considerable pressureark.

Disclosure in proceedings in Family Division

49.

50.

Miss Skinner has submitted that the conduct ofwilie, and the advice given to her,
should be understood in the light of the approaduages in the Family Division to
the obtaining of the other party’s documents byeqiitious means.

The first wasHildebrand v Hildebrand [1992] 1FLR 244. In that case Waite J heard
applications for discovery by each side. The hodhia that case was the applicant in
the financial proceedings. At page 246 of the repdaite J summarised the legal
background and procedures for discovery in the Fabivision, making reference to
the Rules of the Supreme Court which then govenreit proceedings in the High
Court. He stated that they differ a little fromathin other Divisions, in that the
principal applicable rules were the Matrimonial €asi Rules 1977, rule 77(4), and
that it had by then become standard practice tcgaw to discovery by means of
questionnaires. These, he said, partook of theactex both of the request of
discovery and of an interrogatory. He noted thagjpropriate circumstances the
court was exercising an inquisitorial jurisdictioHe added, at page 247f;
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53.

“underlying the whole basis of the exercise of tbeurt’s

discretion under the amended section 25 of the ¥g3s the
duty of both sides to provide the court with inf@ton about
all the circumstances of the case, including amogser
things, the particular matters specified in sec@én That was
very clearly stated by the House of Lordd inesey (formerly

Jenkins) v Jenkins [1985] AC 424....436 and 823..."

In Hildebrand the husband had been to the wife’s flat at Wallacart surreptitiously
on five occasions. He had taken photocopies ahany documents obtained by him
in the course of those visits (but returned afteotpcopying) that the photocopies
themselves would now “fill a crate”, as the judgaswold (see page 250 e to f). The
issues which Waite J had to decide in that case W&ed by him at page 250h to
251b. The first issue was: “what must the husb@wl disclose of the box file copies
and the Wallace Court copies?” At page 252d tlgdiheld that the husband must
disclose all of the documents in both categories.

The issues in that case were entirely relatedddasure. There was no application in
that case by the wife for delivery up of the docatagor for any relief to which she
might have been entitled arising out of the vibiysthe husband to her flat. She did
not, for example, issue proceedings claiming irsgess to land, or wrongful
interference with goods, or breach of copyrightconfidence or anything of that
nature. No such issues were before Waite J. Nerthexe any discussion in these, or
in any of the other cases cited to me by Miss Skinof whether, or in what
circumstances, a party who obtains the other sidesuments by such means is
entitled to read them.

Next Miss Skinner referred me to a publicationhie September 1994 issue of Family
Law at page 504. Headed “Conduct of the Big Mo@ase” the article was an
abridged version of an address given extra-judicizi December 1993 by Sir
Nicholas Wilson. At page 505 he raised the questichen do you advise a wife that
it is appropriate for her to “borrow” her husbanditsancial documents in order to
photocopy them for your use in the case?” Aftgregsing hesitation about advising
on a course which is essentially underhand he egpdethe following view:

“My feeling is that, if the wife gives an accouritteer husband
which includes any past financial dishonesty, waetb herself
or to a third party, or accounts any threat orestesnt by him
such as reasonably leads the conclusion that metidikely
within the divorce proceedings to give a full acebwf his
financial position, it is permissible to advise her take
photocopies of such documents as she can obtaouwtithe
use of force. When a wife has taken photocopieotiments,
whether of legal advice or other advice, the secdifiicult
question is to identify the stage at which they wdtiobe
disclosed to the other side. Here, views seemnatie whole
gamut from an obligation to disclose forthwith aftepying, to
a right to keep the documents up one’s sleeved aruss
examination at the substantive hearing. ...".
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Again it is to be noted that those observationsdinected to what can and should be
done within divorce proceedings. Sir Nicholas Whiisdearly expressed the view that
force should not be used, but he was not addresissnguestion as to what rights the
husband might have if he discovered that the wdé kaken photocopies of the
documents before she had an opportunity to readdbetents or deploy them in any
way in the divorce proceedings.

Sir Nicholas did express views as to the stagehathwthere should be disclosure to
the other side. But | did not understand Miss S&iro be submitting that this article
is the best source of law on this subject. 1994 lisng time ago in this field of the
law. For example, the offence of obtaining unaut®s access to personal data by
deception (see now s.55 of the 1998 Act) was ifitsbduced into the Data Protection
Act 1984 by the Criminal Justice and Public Ordest A994, s161Niemietz v
Germany (1992) 16 EHRR 97 had only recently been decidtadford v UK (1997)

24 EHRR 523 had not yet been decided, and there baen a host of English and
Strasbourg cases, and new English legislation,esthen on searches and covert
surveillance and evidence gathering.

Some six months later Wilson J (as he then was)eaddd these issues judiciallyTin

v T (Interception of Documents) [1994] 2 FLR 1083. In those proceedings, as
summarised in the head note, the wife had engaged number of activities,
including opening and taking letters addressechéohusband and breaking into his
office, with the intention of gathering documeraatito enable her to ascertain the
husband’s true financial position. In retaliatiche husband engaged in similar
activities. On the hearing of the wife’s applicatifor relief, it was submitted by the
husband that it would be inequitable not to tak® iaccount the wife’s conduct
during the litigation, and that accordingly then®sld be a reduction in the amount of
financial relief awarded to her.

In the judgment Wilson J sets out the conduct efwhfe in more detail. She had
secretly photocopied financial documents kept leytihsband in the home, she used
force in order to obtain the documents, for exantyléreaking the door or window
of the husband’s office. She scoured the dustimimlécuments of which the husband
was seeking to dispose. She opened letters addrésshim. She misappropriated
certain letters. One included an attendance nota the husband’s solicitors. On
one occasion she entered the husband’s office wieilevas there and snatched his
diary. She ran off with it, read it and returnéd The husband became so angry that
he damaged her car.

Wilson J said this at page 1085b-e:

“The first question, which is not straightforwang, to what
extent the wife’'s activities in relation to docurtenvere
reprehensible. The fact is that the husband hadnade a full
and frank presentation to the court of his finahcgsources
and that a few of the documents taken by the wike ¢he

diaries, scrutinised by her and then called foxehenabled this
to be made clear. The wife anticipated — and d finat she
reasonably anticipated — at the outset of thedlitoyn that the
husband would seek to reduce the level of her mwar

understating his resources in breach of his dutth&court.
On balance, | consider that in those circumstarnitesas
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reasonable for the wife to take photocopies of satlihe
husband’s documents as she could locate withouusee of
force and, for that matter, to scour the dustbiBsit the wife
went far beyond that. She (a) used force to olitacuments;
(b) intercepted the husband’s mail;, and (c) kepigial
documents.

Wilson J went on to describe these activities aprehensible” (1085f) and to
consider in what way that conduct was relevantoroshould be reflected in the
proceedings and orders in the case. He decidedhihavife’s activities in relation to

documents should not be brought in to any reckoninthe substantive award, but
should have some relevance in respect of costs.

Again it is to be noted that in that case the hodbaas not raising any issue or claim,
as it appears he might have done, for trespassfentnce with goods, or breach of
copyright. Nor did the judge advert to the appdyettiminal nature of some of these
activities, in particular, the breaking of doorslanwindow and the misappropriation
of letters. Nor is there any mention of the fad,itaappears to be, that the wife’'s
activities included obtaining information that wpsotected by legal professional
privilege.

| am not of course supposing that Wilson J wadylike have overlooked any of this.
The point is that he was not being asked to makefisdings or orders as to the
husband’s rights arising out of these matters, retise than in connection with the
financial award and the award of costs in the prdogys themselves.

Another case to which Miss Skinner referred me s more recent decision of
Baron J inK v K (Financial Capital Relief; and Management of Difficult Cases)
[2005] EWHC 1070 (Fam): [2005] 2 FLR 1137. Thatsvem application by the wife
for full ancillary relief arising upon the breakdowf her marriage. In that case, the
wife copied a number of the husband’s documentse rBmmaged through dustbins
and took documents from her husband’s pockets. nvghe was no longer living in
the formal matrimonial home, she had the locks isnstudy changed and obtained
access to more documents (see para 16). At paBarah J commented:

“This case is an object lesson for all. If a husbaoes not
give proper disclosure, makes threats and causes
problems/delays, then the result will be a wife wels that

she has no alternative but to litigate with “alingublazing” —
taking documents, taping telephone calls, employngate
detectives and the like. This strategy will makieusband feel
beleaguered so that he becomes more defensiveifiiadid It

iS a vicious circle”.

It appears that a similar vicious circle may haegedoped in the present case (although
I make no finding as to what gave rise to it, ih#s). Again, in that case the Judge did
not have to rule on any claims by the husbandrayisut of the wife’s conduct such as
interference with goods, breach of confidence &edlike. Baron J did not approve or
in terms condemn the conduct of the wife.
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Amongst the cases to which Miss Skinner referred the one which has most
relevance to the case before meA g B (unreported 31 July 2000, Lloyd J). In that
case an application was made in the course of pdiegs between the parties in the
Family Division, and was transferred to the Chapd&vision because an issue arose
as to copyright. That, of course, is of interestannection with the wife’s application
that this matter be transferred to the Family Dons

The document in question was a personal diary kgghe wife. The husband was
able to gain access to the diary after the wife tioddl him that she wanted a divorce.
He read certain passages from it, took the diagyltical shop at which photocopying
facilities were available, and took copies of twages from it. He then returned the
original to where it was kept. Before long he iaded to the wife that he had seen the
diary and had made the copies. He retained, anbeatime of the judgment still
retained, two pairs of copies and a further copgrad page. Lloyd J (as he then was)
observes that at one stage they were relevanieigasibns made in the proceedings
actually instituted.

In the proceedings in the Chancery Division theewapplied for an order for the
delivery up to her of those retained copies, asdgaiade in breach of copyright and
of confidence. The application was for summarygjmént on the basis of affidavit
evidence only. The nature of the action was tim#ar to the present proceedings in
so far as there was a claim in confidence. | atrhowever hearing an application for
summary judgment.

The husband contended that not all the informatictne diary was of a confidential
nature. He submitted, as Miss Skinner submitsrbefoe, that an applicant for an
order for delivery up has to show that what theepotbarty has done amounts to a
breach in relation to some information which is fadential. At para 8 of his
judgment Lloyd J came to this conclusion:

“It seems to me that the relevance of the neeg#zify what

the information which is confidential is and acdogly be

protected may arise in relation to a situationho$ kind, as it
certainly does in a commercial situation. Butgtrelevant
mainly and perhaps only, to a claim for an injuowti So far as
an order for delivery up is concerned, the courtsimbe

satisfied that the material includes something Wwhis

confidential, but it would be a defence that on shene page
there is also a statement of something which ithéepublic

domain”.

He went on to state his finding that the diary [sadiel contain statements which were
private and confidential in nature. He then turtedhe husband’s submission that
the confidential nature of the material did nottijysan order for delivery up, if the
material is or may be needed to be put in evidence.

Lloyd J first turned to the copyright claim. Hectieed to order summary judgment
for delivery up in respect of that claim. The Coglt Designs and Patents Act 1988
section 45(1) provides:
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“copyright is not infringed by anything done foethurposes of
parliamentary or judicial proceedings”.

Lloyd J considered that the evidence justified mmceeding on the basis that the
husband would seek to show that he made the ofighwiocopies at a time when the
wife had already said that she wanted the divoncethat he foresaw that they might
be useful as evidence. The judge did not decidat wie true effect of section 45
was. He said:

“I regard it as sufficiently well arguable thatist not limited to
copies made after the issue of the appropriateinatigg
process, and accordingly that whether a copy mafterd that
moment is made for the purposes of proceedingshaduie in
fact commenced thereafter is to be determined bygective
assessment, which no doubt would have regard tetickence
of the copier but would not be limited to that”.

Having declined to order summary judgment on thpyoght claim on that basis,

Lloyd J turned to the claim in breach of confidendgain Lloyd J declined to order

summary delivery up. He held that the jurisdicttewas being invited to exercise
was an equitable one. He required the husbanoldigel all copies which were in his
custody power or possession with his solicitorsissVEkinner draws attention to the
fact that it is with his own solicitors that the alonents were to be lodged. The
documents were to be subject to an undertakinghmviould ensure that they were
only used for the purposes of proceedings pendetwvden the parties. Lloyd J
added:

“It seems to me that ...... though the applicant isemttled to
have the documents back as of right, she is eshtiibe have
them safeguarded and their use controlled in tlag'w

One difference between that case and the pressati€dhat the husband had in fact
read the diary, and in particular the passagesiwhe had copied. There are two
other points of distinction. One is that it wag atteged that any of the material was
subject to legal professional privilege and finatlhe judge held, as noted, that the
information in question was relevant to the proaegsiat one point.

The Legal Principles Relied Upon for the Husband

71.

Before considering the legal principles it is cameat to divide into different
categories the documents or information that asémed to be in question in the
proceedings before me. The first category is miation protected by legal
professional privilege, that is communications kestw the husband and his lawyers
whether in England or in Sweden. The second cayegoinformation which is
confidential, not protected by legal professionavifege, and potentially relevant to
the English proceedings (assuming those proceedioginue, and are not struck
out). There is in addition a third category, whishunlike any of the information
which appears to have been considered in the cetted by Miss Skinner.
Information about the personal and business aft#irgiends colleagues associates
and companies is said to include information wh&hot potentially relevant to the
proceedings commenced in England by the wife, evémse proceedings are not
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struck out or dismissed. In addition there areamaly be categories of information
relating to the husband himself which are likewisgt relevant to the pending
proceedings, and will not be relevant even if thpseeedings are not dismissed. If
there are irrelevant documents (as the husbanth€)ahe reason is, of course, that
the wife took and had copied the whole hard drised did not select for
photocopying just what she thought might be usgf@iuments or extracts.

In the course of his submissions Mr Sherborne atpmwint proposed to put before me
a Confidential Schedule containing examples of doents which are to be found on

the laptop hard drive. Before he did so, he maela ¢hat he proposed to do so only
on the basis that neither Miss Skinner nor thos#&ueting her would be entitled to

see it. So far as concerned any documents that pretected by legal professional
privilege, Miss Skinner did not oppose that coursprinciple. However, she did not

accept that there are in fact any such documemtd. she did not accept that such a
Confidential Schedule could be put before me om bf@esis in relation to any other

information.

At that stage of the proceedings, | intimated tmgt preliminary view (but not a
concluded or final view) was that the husband hstdldished a sufficiently arguable
case as to the confidential nature of the contehtse laptop, including the presence
of documents protected by legal professional mgel so as to enable the relief he
sought to be granted in principle (subject to ottemsiderations). If that were so, it
might not be necessary for me to decide whethemptbposal to put before me a
Confidential Schedule which was not to be seenrbpire on the other side was a
course that could properly and effectively be addpt

After hearing my preliminary view as stated, Mr fiwgne did not pursue that
proposal and | did not see the Confidential Schedul The preliminary view |
expressed is now my concluded view for the purpadethis application. | am
persuaded that there is a sufficiently arguablee dhsit the hard drive contains
information of all the three categories | have jedérred to, so as to justify a delivery
up order in respect of the copies of the whole hdrde, subject to countervailing
considerations advanced by the wife.

It is right to say, that if and in so far as thare documents or information protected
by legal professional privilege Miss Skinnner adsdpat in principle the husband is
entitled to delivery up of them. That is in accarda with a line of authorities
including Lord Ashburton v Pape [1913] 2Ch 469 andSoddard v. Nationwide
Building Society [1987] 1 QB 670, 679-680, 683.

Mr Sherborne submits that the court will, or atstemay, order the delivery up of
documents which contain confidential informationiethis or may be relevant to the
proceedings, even though they are not the subfdegal professional privilege. As |
understand it, that was the view taken by Lloyd Aiv B although he declined to
exercise his discretion to order delivery up irt ttese.

Mr Sherborne cited to me a long list of authoritesthis point. Most of them relate
to the recent developments in the law relating he protection of personal
information following the coming into force of thduman Rights Act 1998 and the
consequent need for the court to have regard twlAr8. As is well known, that
provides that “everyone has the right to respecthis private and family life his
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home and his correspondence”. He cites ToulsonPdmiplps on Confidentiality,"2
ed, (2006) para 9-010 where it is stated that:

“Where a successful plaintiff seeks an order fdivdey up of
material containing confidential information it wilsually be
granted especially if the defendant cannot be deba& to
destroy it".

Mr Sherborne also cited to me a number of autmsrifrom Francome v. Mirror
Group Newspapers [1984] 1WLR 892 onwards relating to the court’'sigdiction to
restrain the use of confidential material obtainathwfully or surreptitiously.

| do not find it necessary to consider in any detese numerous authorities. The
main reason for this is that the contents of theudments in question are not before
me. For this and other reasons, in these intetdogyproceedings | am unable to form
a view as to whether the wife has in fact behavddwiully, whether in breach of the
civil or the criminal law. That is a matter whig¥ll have to be resolved at trial, if
there is a trial of this action. However, | do fitight the husband has a real prospect of
establishing that the wife has acted unlawfullyd &shall consider the implications of
that below.

Safeguarding the Documents and Information

80.

81.

82.

83.

There is no dispute between the parties that the dave of the laptop and all copies
of it must be safeguarded pending the trial of #uson, and of any issue that might
arise in the proceedings in the Family Divisionut Bhere is a significant difference
between the parties as to how it should be done.

It is the husband’s case that, whether or not there ever any danger of destruction
of the hard drive (which he denies), the fact &t this now clearly safe. That is so,
whether it is in the hands of his solicitors or thée’s solicitors. But it is his
contention is that it, and all copies, should bthahands of his solicitors, and not the
wife’s. From now on the ordinary procedure of distire should take place.

The ordinary procedure for disclosure is by lawexercise conducted by a litigant
and his solicitor. It is for them to decide wh&tor is not subject to the obligation of
disclosure, and what is or is not subject to anyilpge or disclosure, such as
oppression. If there is a point on oppressionilit e for the litigant to raise it and
the court to adjudicate upon it. But if documesnts irrelevant, then they will not be
disclosed at all. If the other party questions é¢xeent of disclosure, then there are
procedures by which this can be done. For examplen appropriate case, the court
could require a party who says he has searchedotftents of his hard drive, also to
search those parts of it which may still contaimais of documents that have been
deleted. But in the last resort what a litigantssalyout his own disclosure is normally
final. No third party normally comes in to inspéoé documents.

The proposal for the wife is radically differenmMiss Skinner does not propose that
the wife’s solicitors go through the documents teelves (although it appears that
that might have been contemplated at an earligesteehen they commissioned a
report from D). What she submits is the proper seus that the hard drive be made
available to an independent third party which mayobe, or more than one, person.
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One purpose of the exercise, she says, would lasdertain whether any documents
have been deleted and if so they can be recovénedig the only purpose raised in
the Position Statement). The second purpose wwoeilidr an independent third party
to examine what is relevant and what ought to belased. In paras 12 and 13 of her
witness statement of 14 November 2006, Ms Hughetheowife’s solicitors, put it
this way:

“ The Proposed Defendants intend to have a cophefard
drive examined by an independent expert — eithesyant to
jointly agreed instructions or to an order of tloeit — to ensure
that only relevant information is extracted for use the

proceedings... The intention is to apply for an ortet an

independent expert examine the hard drive and cxa@ay

information which is relevant to financial procesgs between
the parties”.

| asked Miss Skinner whether she had any authaiitizh supported her submission
that the process of disclosure in matrimonial peolaegs could be or should be
conducted in this way. She said she had no sutiodty. But she enlarged upon her
submissions stating, on instructions (but not anlihsis of anything in the witness
statements) that the wife fears that if the huslsaswlicitors advise him that he has to
disclose documents he may withdraw their instrunstid’ he wife is then concerned as
to what her position would be, and the fact thag shght have to make further
applications to the court in that event. Ther@aasdoubt that in some proceedings,
including matrimonial proceedings, litigants do ldtaw their instructions from
solicitors from whom they are receiving advice tldeynot wish to follow. But on the
evidence before me | see no basis for any reafistic that that is the position, or is
likely to be the position, in the present case.

Mr Sherborne submits that the course proposed balbef the wife is lacking any
foundation in law, and would give rise to the meetious difficulties. The third party
would have to read through the documents whichdys gontain the information
which is confidential and private and in respectwiiich not only the husband but
also other parties have rights. The task of thed tparty he submits would be
impossible in the absence of any method or critéoia identifying what was

disclosable and what was not.

Mr Sherborne points out that there is provisiorw{nmder CPR Part 25.1 (h)) for the
court to make a seizure order, formerly known ag\aton Piller order. That is an

order requiring a party to admit another party t@npses for the purpose of
preserving and searching for evidence. In this daselaptop was in fact on the
premises occupied by the wife, but a search ordetdcno doubt be adapted to
require a person to permit another party to ach&sbkard drive. But the wife did not
choose to apply to the Court for such an orderevan for a preservation order in
relation to evidence, although she did apply foreezing order in relation to the
husband’s assets.

It is illuminating to look at the form of searchder set out in the practice direction to
CPR Part 25. It contains provision for the sadist for one party to search the
documents of the opposing party, effectively foe ghurpose of carrying out the
exercise of finding what is disclosable and seragat from what is not disclosable.
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The form contains numerous safeguards for the pahiyse documents are being
searched. Without them, a Court could not makeaacheorder consistently with Art

8. There is provision for the party to whom the esrds directed to have an

opportunity to seek legal advice and to ask thertctmuvary or discharge the order
before it is executed. The court will normally veg the appointment of a

supervising solicitor, who is an independent tipatty. There is provision for the

person whose documents are to be searched to gatfether documents he believes
may be incriminating or privileged. The applicdor such an order must give

undertakings to the court.

Perhaps most important, is that it has long beeogmised that such orders are
extremely intrusive and should only be grantednfl @o the extent that they are
necessary and proportionate. llock v Besaick [1989] 1 WLR 1268, at 1261,

Hoffmann J said this:

“Even in cases in which the plaintiff has strongdewnce that
an employee has taken what is undoubtedly specific
confidential information, such as a list of custospehe court
must employ a graduated response. To borrow aluseficept
from the jurisprudence of the European Communiitgré must

be proportionality between the perceived thredhéoplaintiff's
rights and the remedy granted. The fact that theve
overwhelming evidence that the defendant has behave
wrongfully in his commercial relationships does netessarily
justify an Anton Piller order. People whose commercial
morality allows them to take a list of the custosneith whom
they were in contact while employed will not necegyg
disobey an order of the court requiring them tawveelit up.
Not everyone who is misusing confidential inforroatiwill
destroy documents in the face of a court orderirieguhim to
preserve them.”

That was a case between employer and employee. &sds sometimes display
features which are also found in matrimonial disgutin both types of case the
parties may be individuals whose previous relatigméas been very close, and who
have occupied the same premises (in the one fdt,wothe other for the rest of their

lives). Because they have shared premises, they masg opportunities to use

surreptitious means of obtaining evidence thatlese likely to be available to other
litigants. When the relationship breaks down, itoidowed by acute mistrust, and the
parties have a more than usual tendency to acausarmother of using litigation for

collateral purposes. The observations of Hoffmanmay be relevant in some

matrimonial disputesyutatis mutandis.

Mr Sherborne submits that the wife’s own case, edsosit in paragraph 14 of the
Defence (see above), shows that, on the basiseofdke pleaded, she could never
have obtained a search order from the court pengitier to do what she in fact did.
Indeed he submits it would not even be possibletiferwife to surmount the much
lower threshold required for a successful applwator specific disclosure. He refers
to the fact that the highest she can put her cag®t copies were taken “in the hope”
that the drive contained evidence.
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91. Inthe course of submissions | asked Miss Skinrtey mo order was sought from the
court in respect of the laptop. An order did navérto be a search order, it could
have been an order under CPR Part 25.1(1)fo)(the preservation of the laptop. A
much lower threshold of evidence would be suffitiEnobtain such a less intrusive
order. Miss Skinner replied on instructions, asdlerstood it, that such applications
would unnecessarily overburden the Family Divisiohdo not find this response
convincing. The wife was shortly to apply for adring and other orders and | see no
reason why she should not at the same time, aeedrave applied, if thought fit, for
an order preserving the laptop.

92.  For this purpose | would be prepared to assumettafact that the husband had
destroyed some documents in October shortly beferéeft on 18 October would
have been sufficient evidence to support a reaseriaar of further destruction as a
matter of principle. But even making that assuompin her favour, | have difficulty
applying that to the laptop. The husband left lop in the house. There is no
evidence that he destroyed documents on the lapIbge. wife’s evidence is that she
hopes that there is still evidence to be foundtortimight be thought that if she was
concerned about safeguarding it before an appdicatbuld be made to the court, all
that would have been necessary would have beeuttib ip a safe place pending the
application, assuming (which is far from clear)ttblae had reasonable grounds to fear
that the husband or his agents might come backtt@ve it by force. Even if there
was evidence sufficient to obtain a preservatioshenrl can see no basis at all for
suggesting, and Miss Skinner did not suggest, ttherte was sufficient evidence to
cross the very high threshold necessary in ordebtain a search order.

93. | find it a matter for considerable concern thattiea to litigation should conduct
searches which lack any of the safeguards budtansearch order issued by the court,
and all the more so if they do that in circumstanadiere they could not reasonably
expect to obtain any such order from the courn the cases cited to me by Miss
Skinner relating to matrimonial disputes, thosehi@ Family Division (that is all of
them exceptA v B) were all cases where the court was in effectsiclaning an
accomplished fact. And i v B the search was complete in the sense that the
contents of the document had been read, althouljkeuthe Family Division cases,
there was an application for delivery up at a tiwieen, so | understand, further
proceedings in the Family Division were contemplate

94, In this case the matter comes before me while, werie, the ball is still in the air, and
before there is an accomplished fact. The wife dexsired the laptop. And if that
were all she had done there would be little painthe husband complaining. He
would not in practice have opposed a simple presenv order, just as he did not
choose to oppose some of the other without notiterim orders that were sought
against him by the wife, the ouster order and thoseespect of the children,
notwithstanding that he maintains that none of @éhesders is necessary or
appropriate.

95.  What the wife is seeking to do here is to presémeesituation as it is now, that is to
say, where she has, through her solicitors, custdappies of the laptop hard drive.
This is a situation which she could only have aigdiby an application to the court if
she had been able to persuade the Court that shidshe granted a search order.
The similarity between her position as it is, asdtavould have been if she had been
granted a search order, is that it is one of tlwvipions listed in Schedule D to the
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standard form of Search Order that the applicaswl&citors undertake to retain in
their own safe keeping all items obtained as altre$ihe order until the court directs
otherwise. There are many differences betweenwhepbsitions, to some of which |
shall refer below.

Thus the argument is that the wife is seeking taimea position which she has

occupied by self help, when, on the evidence abtilsshe could not have got herself
into that position by an application to the Cowartd in any case could not have got
herself into that position without submitting tonditions which by law are necessary
to protect the rights of the husband. This seenmaéca powerful argument, which |

accept.

So long as the laptop and all copies are presdyyesther means, the wife should not
be permitted that advantage. The husband, of eppreposes that the laptop and all
copies be preserved by other sufficient means, hamyehis own solicitor.

The Lawfulness of the wife's actions.

98.

99.

100.

101.

So far | have been considering the case on thenfpdhat the husband has a
sufficiently arguable case based on breach ofigigts in privacy and confidence and
under the 1998 Act to entitle him to a delivery angler, subject to counterveiling
considerations raised by the wife.

| have also proceeded on the footing that | cowidamd do not reach any conclusion
in this application as to whether the wife’s defesicwhich she submits make her
actions lawful, will succeed or not. However, sindand that the husband has a real
prospect of defeating those defences at trial, $tnsonsider the implications of that
possibility.

As to the ownership of the laptop, this issue senmae to be of little help to either
party. The husband is not claiming for wrongfukenfierence with goods. Even if (as
the wife contends and the husband denies) thehaidehad his permission to use and
access the laptop at any stage in the past, itaap@e@m her own case that she had
not had access to it for some months (since hegeththe password). In any event
she was not and is not seeking access to it forptmpose of looking for any
documents of her own or any documents saved therthé children. What she
claims to be looking for are documents saved byhhsband which she says the
husband might be threatening to conceal from heo atestroy. A defence of joint
property or of past authorisation seems difficaltéconcile with this case that she is
now presenting.

Section 35 of the 1998 Act, which the wife relies peads as follows:

“(1) Personal data are exempt from the non-disc®su
provisions where the disclosure is required by odex
any enactment, by any rule of law or by the orderno
court.

(2) Personal data are exempt from the non-disobofupvisions
where the disclosure is necessary
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(a) for the purpose of or in connection with angake
proceedings (including prospective legal proceesjing
or

(b) for the purpose of obtaining legal advice,

or is otherwise necessary for the purpose of ksketg,
exercising or defending legal rights”.

102. The wording of the section clearly echoes Articl®)8of the Convention. It is
significant that the section refers to an ordea @burt. It envisages an application to
the Court in appropriate cases. The section alsesb&me similarity to Section 45
(1) of the CDPA 1988, considered by Lloyd JAin B.

103. Section 35 is pleaded as a defence to the civimchhich is advanced in the
Particulars of Claim. There is no plea in the iealars of Claim of a breach of the
criminal provisions of the 1998 Act, namely Sectiéin But Mr Sherborne does set it
out in his Skeleton Argument. It reads as follows:

“Unlawful 55.-(1) A person must not knowingly or recklesslythwiut the

obtaining etc of  consent of the data controller -
personal data

(a) obtain or disclose personal data or the médion contained
in personal data, or

(b) procure the disclosure to another persoh@friformation
contained in personal data.

(2) Subsection (1) does not apply to a peveom shows-

(a) that the obtaining, disclosing or procuring-

(i) was necessary for the purpose of premgrbr detecting
crime, or

(if) was required or authorized by or undey anactment,
by any rule of law or by the order of a court,

(b) that he acted in the reasonable belief thatdd in law the
right to obtain or disclose the information or tlas case may
be, to procure the disclosue of the informatioth®other
person.

(c) that he acted in the reasonable belief that/buld have had
the consent of the data controller if the data dier had
known of the obtaining, disclosing or procuring dhd
circumstances of it, or

(d) that in the particular circumstances the ofitaj, disclosing
or procuring was justified as being in the pubtiterest.

(3) A person who contravenes subsections(gjilty of an
offence.”
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It is again significant that Section 55 (2) (a) (&fers to an order of the court. Those
who claim that it is right that they should be alole@btain and disclose other people’s
personal data have the opportunity to apply tocQbert for an order to that effect.

Breaches of Section 55 of the 1998 Act are at thenant a matter of public concern
and discussion. In May 2006 the Information Consiiser presented to Parliament
his report “What Price Privacy? The Unlawful Trade Confidential Personal
Information” (London: The Stationary Office HC 1056 That report is of course
about the trade in personal information. At 1.8&itecorded that buyers of personal
information obtained apparently illegally includestranged couples seeking details
of their partner's whereabouts or finances”. The@dte recommends increasing the
penalty for offences to a term of imprisonment ddigion to the present maximum
penalty, which is a fine.

The law is not one-sided in these matters. Therdesin or concealment of evidence
is itself an interference with the administratiohjustice and a contempt of court,
punishable with imprisonment. And as Miss Skinnemfs out, it is not only the
husband’s Convention rights that may be engaged.wife has her Art 6 rights to a
fair trial, which includes the principle of equalbf arms.

It is a matter for Parliament and the courts tiketthe balance between the public
interest in protecting privacy and the public ierin ensuring fair trials and the
protection of the rights of spouses, in particutgr ensuring that evidence is not
destroyed and concealed. But whatever the riglatnical, it is not in the public interest
that the law be flouted.

I have myself recently had occasion to express eonabout surreptitious evidence
gathering, and to refer to the “Guidance on lligg&lbtained Evidence in Civil and
Family Proceedings” issued by the Bar Council inO20Hughes v Carratu
International [2006] EWHC 1791 (QB) paras 32-36, 44.

As a matter of principle it can make little diffeice® whether the breach of Section 55
(if there be one) has been perpetrated by an gnqgent who is paid to do it by a
wife or husband, or by the wife or husband perdgnal

It may not be easy to support a wide interpretatibaither Section 35 or Section 55
of the 1998 Act, insofar as they provide exemptionsdefences arising out of a
perceived need to obtain the information for therppses of pending civil
proceedings, in cases where the defendant hasppbed to the Court in advance.
There have been a number of convictions of engaggnts, referred to in the
Information Commissioner’s Report. However, likeoyd J inA v B, | make no
decision on the interpretation of these sections.

Mr Sherborne in his Skeleton Argument also setstlo@itComputer Misuse Act 1990
s.1 (“the 1990 Act”). Similar considerations apfdythat as to the 1998 Act as apply
to the 1998 Act. It reads:

Unauthorised access  1.-(1) A person is guilty of an offence if-
to computer material.
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(a) he causes a computer to perform any funetitmintent
to secure access to any program or data held icamputer,;

(b) the access he intends to secure is unautapréd

(c) he knows at the time when he causes the ctanfmu
perform the function that that is the case.

(2) The intent a person has to have to coramiffence under this
section need not be directed at-

(a) any particular program or data;
(b) a program or data of any particular kind; or
(c) a program or data held in any particular cotap

(3) A person guilty of an offence under thestion shall be liable
on summary conviction to imprisonment for a ternh exceeding six
months or to a fine not exceeding level 5 on thad4rd scale or to
both.

So it seems to me that if the case were to goiabttrere is a real prospect that it
might be found that the wife had acted unlawfutly,had attempted to do so. That
finding would, on the pleadings as they stand,teela section 35. It is not apparent
whether it would apply to either s.55 of the 1998, Ar to the 1990 Act, since neither
is pleaded in terms, although it may be argued timatrelevant facts are pleaded.
Whether they are or could be pleaded as relevatitetoelief claimed is not a point |
need to consider.

The question would then arise, as to what effeatlav¢hat finding of illegality have
on the ability of the wife to put the evidence diamned before the judge hearing the
Family Division proceedings.

The approach of English law at one time was thavidlence was admissible, it would
be admitted, almost regardless of the manner ichvitihad been obtained. So far as
the criminal law is concerned, discretion to exeluddmissible evidence was
recognised under Section 78 of the Police and @afrtvidence Act 1984, and can
sometimes lead to a stay for abuse of the procédheocourt. Whether such
discretion to exclude evidence unlawfully obtairedsts in civil proceedings is a
matter on which the law is developing. Simmes v. The University of Warwick
[2003] EWCA Civ 1511; [2003] 1 WLR 954, where theutt held that the conduct of
the party who obtained evidence by trespass waSsnobutrageous that the defence
should be struck out” (para 28).

In the cases cited to me by Miss Skinner, it dagsappear to have been contended
that the judge hearing the matrimonial proceedsigrild have excluded the evidence
obtained by the conduct in question in those casesvhich the conduct was
characterised as reprehensible. This is not simgyrigiven the understanding of the
law of evidence as it has traditionally been. Vdketsuch an argument could be
successfully advanced in the future may be anatiater. But it seems to me that |
must approach the present case on the footinghigtidge trying the proceedings in
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the Family Division does not have any discretiorexclude the admissible evidence,
even if it is found in the present proceedingsawenbeen obtained unlawfully.

On this footing, it might possibly make a differenawhether the copies of the hard
drive remain in the custody of the wife’s solicgaor whether they are in the custody
of the husband’s solicitors. When | asked Miss8&r about this, she was not able to
say that it would make no difference at all. In jaggment, as the law stands, there is
a real possibility that the judge who tries this@ctmight find that the wife has acted
unlawfully, and might choose to exercise his disoreto order the delivery up of the
copies of the hard drive (assuming the wife’s #wolis still hold them) in
circumstances where that would make it impossibletfie wife to adduce in the
matrimonial proceedings any evidence there mightobethe copy hard disks.
Whether the judge would be minded to do that orwotld depend not just on his
understanding of the law of evidence, but also lbtha other circumstances of the
case. If, like Lloyd J imA v B he decided not to order delivery up, then the hodb
would still be able to make submissions on theceféé any illegal action by the wife
to the judge trying the substantive dispute (i§ itried).

In the meantime there might be some possible adganto the wife if she has,
through her solicitors, possession of the copiesleed, it is on that supposition that
her resistance to the order sought by the husifandhé copies to be delivered to his
own solicitors) must be based. There would be not mtherwise.

| conclude that the balance of justice in the pehefore any judgment is delivered in
this action requires that the copies be held inciiiody of the husband’s solicitors,
pending resolution of the issues in this casehdf happens, then the husband and his
solicitors will be under the obligations which alitygant in the Family Division is
under, in particular the obligation to give disclos of relevant material at the
appropriate time (if the proceedings are not disad$. Disclosable documents may in
principle include documents that have been deléta the hard drive but are still
recoverable from it. The wife will be able to madey application for disclosure in
the Family Division that she could have made if idgetop had always been secure
and she had not taken any of the contested stepchveine did take in early
November 2006.

Transfer to the Family Division

119.

120.

This application is made on behalf of the wifehaiigh there is no formal notice. It is
more complicated than it may at first appear. Whab be transferred? — is it the
whole action including the interlocutory matter doef me, or is it all matters, other
than the interlocutory matter listed before me aff 2anuary 2007? And if transfer is
to be made to the Family Division, is it envisadkdt it will be heard by the judge
who is hearing the substantive matrimonial disputesveen the parties (assuming
that the husband’s dismissal applications faillpyeanother judge?

This application has been listed in the Queens Béivision for 22¢ January for
some considerable time, and much work had been tmpeepare for it, on both
sides. It is a complaint on the part of the hushthad the listing has been delayed to
this date to suit the convenience of Leading Coufwethe wife, who formerly
appeared for her. In the event he has not appe@hedsuggestion of a transfer has
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come late - as | understand it in the PositioneBtant put before Munby J on"™2
January 2007.

Provision is made for the transfer of proceedingsviben divisions of the High Court
by CPR Part 30.5(1). This simply provides that @wurt may order such transfer.
The overriding objective applies.

Court time, and some preparation time for mysel b&so been set aside for this
hearing. | would be reluctant to see the time amgtcincurred in the preparation for
this hearing wasted, as they would be, if | dirddiee whole matter to be transferred
to the Family Division. | would nevertheless madke transfer order if | thought that
it was in the interest of justice to do so. | bmamind the overriding objective.

The principle reason why it was submitted for thiewhat a transfer is in the interest
of justice is that it is said that it is the Famidyvision that is best placed to determine
issues arising in relation tdildebrand documents. It is said that this is a concept
unknown in the Queens Bench Division. | do notsider the concept is unknown in
this Division, even if the name of the case iscit#td. As | understand the principle,
it is the application to Family Proceedings of gheciple referred to above, namely
that in civil proceedings it has hitherto generdigen considered that admissible
evidence must be admitted however it has beenrdataand if it has been obtained
by reprehensible means, then that should be visipeoh the wrongdoer, if at all, in
orders for costs, or in some other way.

For similar reasons to those expressed above, sid@mit uncertain that this would be
tried by the judge in the Family Division who widke trying the financial and other

matrimonial disputes between the parties. Foromagvhich | hope | have adequately
set out, as the law stands it seems to me thaigejwho tries this case (in whatever
Division), may have powers to order delivery uptled copies and prevent evidence
being adduced which is otherwise admissible, andpsevent evidence being

admitted, in the event he should find that the \iids acted unlawfully and that such
an order would be just and equitable in all thewinstances. It is not clear that the
judge trying the financial and other matrimoniadmlites would have that power, even
if he thought that were the just and equitable auie.

In addition, it seems to me that the issues in¢hise are separate from the issues in
the matrimonial proceedings. While they could fedt together, it is not obvious to
me that that is likely to be a convenient couBather, | would expect the husband at
least to invite the court to hear the issues agiginthis action first, and then proceed
to try the issues arising in the matrimonial pratbegs. However, listing is a matter
which | recognise would be a matter for the Judgd® Family Division.

If the issues arising in this action are to bediri¢ does not seem to me that there is
any advantage to them being tried by a judge oftimily Division, nor do | see any
disadvantage. It seems to me that judges in allsins would be equally well
qualified to adjudicate upon the issues in the dsefere me. As it happens, there is
in this case no claim of a specialist jurisdictisach as for breach of copyright, as
there was irA v. B.

The application to transfer is premature. It assuthat there will be a substantive
hearing in the Family Division of other proceedingth which these proceedings can
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be consolidated. | cannot prejudge the outcome h&f husband’s dismissal
applications. If they succeed, and if | have inteantime ordered a transfer of these
proceedings, there will be nothing pending in tlaenify Division with which these
proceedings can be consolidated.

128. The power to transfer is a jurisdiction which caa dxercised at any time, and if,
when the matter comes before a Judge of the Fdbivigion at any time, it appears
that there is substantial reason for a transfen there is nothing to preclude a further
application to this Division for a transfer.

129. For the reasons | have given | decline to tranafer part of this case to the Family
Division.

Conclusion

130. Accordingly | shall grant an order substantiallytire terms sought by the husband.

There are parts of that order on which | have matrth argument, and there may be
drafting and other subsidiary points in relatiorpots of the order upon which | have

heard arguments. If, having received this judgimie parties are unable to agree a
form of order then | will hear further argumentttwe form of the order.



