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JUDGMENT

1. Introduction

In this action for defamation and malicious falzeth, the Defendants issued an Application
Notice on 13 May 2009 for various directions andeos in connection with the Claimants’
Amended Particulars of Claim. As summarised belmest of them were straightforward
and could be dealt with in the course of the hgaoin 21 July 2009, but one raised an issue
of principle in relation to which | reserved judgmielt can broadly be summarised as
follows: to what extent is it an essential elemeftthe cause of action of malicious
falsehood, that the words complained of must reféne Claimant?

2. Background

For the purposes of an application such as thistrike out the Second Claimant company’s
claim under CPR 3.4(2) a. and c., the Court doésmade findings of fact but assumes in the
Claimants’ favour that the facts and matters thayehpleaded are true. What follows is a
chronological summary of their pleaded case, onlihais.

a. The First Claimant, Marathon, is a mutual pricd&cfund specialising in insuring care

homes.

b. The First Defendant, Mr Waters, was at all makeimes until 8 September 2008 a

director of Marathon, and therefore familiar with affairs.

c. The Second Claimant, Regis, was at all matémads in the business of managing mutual
protection funds, in particular Marathon, in redatito which Regis took a management fee
(presumably contractual) of 11.5% of Marathon’some.

d. Following Mr Waters’ departure from MarathonSeptember 2008, he became a director
of the Second Defendant, Primecare, an insurara@ebrlso offering insurance services to
care homes in competition with Marathon, and trgdinder the name of CHIS.

e. On or about 3 November 2008, the Defendantsaentular letter to the members (i.e.
customers) of Marathon in the following terms:

“We do not believe Marathon Direct can cater fourybest interests, in either the short or
long term, without our involvement.

Our reason for this is that Marathon Direct wilitibe able to achieve the level of income it
has achieved with CHIS’s involvement and your egdesdependent on the claims cost not
exceeding 40% of the contributions made by its memkthis will be a far lower financial
amount this year than it was last year.

Once this threshold is exceeded your excess woatdase to £1500.

We also strongly believe that every client deserilee services of a broker to ensure all
claims which should be paid are paid.

We do not believe Marathon Direct will be ablepimvide you with these core and key
elements of service.”

f. On 30 December 2008, Mr Waters telephoned a IMipSerd, a member of Marathon, and
asked him to change over his cover from MarathoRrimecare. When he said he was not
going to do so, Mr Waters called him back and said:
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a. “I set up that business and the managementisfoben me.”

b. “Marathon has had a lot of claims come througtely, and if that carries on then
Ecclesiastical [Marathon’s insurers] are going wdl put, leaving Marathon unable to pay the
claims and without any cover themselves.”

c. “Marathon has got no reserves at all; if Ecasttal pull out they won't be able to cover
you.”

d. “Ecclesiastical are going to pull out becausg/thave paid out around £2 million in claims
for only £1.5 million in premiums.”

e. “If Ecclesiastical do pull out, Marathon won# hble to pay any claims, and you will have
to go and find another insurer and pay another pmn@nto get someone who will.”

g. On 16 February 2009, Marathon and Regis isshedet proceedings. They served
Amended Particulars of Claim (APOC) on 1 May 2008 13 May 2009 the Defendants
issued the present Application Notice, and theimetifor service of Defence has been
extended pending the Court’s decision on the apiptins.

3. Marathon’s Defamation and Malicious Falsehood Glims
a. Marathon claims in libel and malicious falsehoocdthe letter of 3 November 2008, and in
slander and malicious falsehood on the conversafi@® December 2008.

b. The Defendants have rightly complained in cqoeslence and by their application that
APOC is gravely deficient in form and substanceeiation to the pleading of these claims.
The Claimants did not seriously contest this péithe Application, and | propose to direct
that Marathon re-pleads its case so as to meétllbeing requirements:

I. It must set out its case separately in respeetoh cause of action;

ii. It must in respect of its malicious falsehoddims set out:

- full Particulars of the respects in which the woate false (stating all facts and
matters which will be relied on to prove that sigckthe case, and summarising what it
contends to be the true position),

- full Particulars of express malice (specifying wiez it is alleged that the Defendants
were acting with knowledge of falsity, or recklgsshot caring whether their words
were true or false, and stating all facts and mattelied on to prove that, including
where relevant particulars of what facts they kreevd by what means they knew
them)

- and full Particulars of any special damage (peayri@ss) relied on.

- In each case the Particulars must be such thabéfendants know clearly the case
they have to meet, and must have regard to thewetrad burden on the Claimants.

iii. In relation to the conversation with Mr Sheptheno pecuniary loss or other special
damage is to be claimed (since on the pleaded famis could have been caused by those
words).

4. Regis’s claims in Malicious Falsehood
a. Regis does not claim for libel or slander. Ig8ro is pleaded as set out below:

“12. The Second Claimant adopts the malicious fadeel claim contained in Paragraphs 11
and 12 of these Particulars” (i.e. Marathon’s twiaiens) “and pleads as follows.
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13. The Second Claimant’s income is linked diyetd the income of the companies it

manages. Marathon is one of those companies. Acggydvhen Marathon suffered damage

by way of a fall in business and income as a rasuihe words complained of . . . the Second
Claimant also suffered damage of a reduced income.

14. The Defendants were aware that the Second @himloss would be a probable and
natural consequence of the words published andespbk

b. There follow Particulars of Special Damage mafigrto Regis’'s 11.5% management fee
from Marathon, and claiming loss of £41, 597-97luat basis.

5. The Defendants’ Objections to Regis’s Claims

a. Since Regis’s claims repeat Marathon’s, theypamly subject to the same pleading
criticisms as outlined above, and would at the Meast need to be re-pleaded in the same
manner.

b. The Defendants, however, take a much more fuedahpoint against Regis, which gives
rise to the live issue on this application. Theynpout that, whereas Marathon asserts that
the words complained of named it, were false iatreh to it, were malicious in relation to it,
and were intended to cause damage to its busiReggs claims none of these things. It
merely asserts that it has a cause of action iicioas falsehood because:

i. Marathon has such a claim;

ii. Regis’s income is linked directly to Marathonso that it too has suffered loss from the
words complained of;

iii. The Defendants were aware that such lossd®egis would be the natural and probable
consequence of their words.

c. The Defendants contend as follows. It is esaktdia malicious falsehood claim that the
words should both refer to the particular Claimamd be false in relation to him. Since these
words plainly do not refer to Regis at all, it caave no such claim. The fact that it had
suffered loss as a direct and foreseeable consegueha malicious falsehood against
another would not be sufficient to give it a cawdeaction of its own; so its claims are

hopeless and should be struck out.

6. Regis’s Response

Regis’s answer, set out most clearly in writtenmsigisions put in with the Court’s permission
after the hearing to develop the points made theréhat all that is required to found the
cause of action is proof of false and malicious dgoabout A, together with an economic
association between A and B such that the wordsiaipact on B by causing it economic
loss. It is not also necessary for the words tdeffeto B in the sense in which that term is
used in defamation proper. Regis places greanedian the words of Pollock B in Riding v.
Smith (1875-6) LR 1 Ex. D. 91(a case in which the woadsused the Plaintiff's wife of
adultery, but he was permitted to bring a claim boisiness losses occasioned by people
shunning his draper’s shop as a result):

“Where you find that the nature of the words isltsticat damages would naturally follow
from their being uttered, and that damage has arisleen there is a cause of action.”

7. Losses Passing through Corporations
Before addressing the reference issue, | showt dieal with one collateral argument relied
on by the Defendants. This is the established jplie@s to damage, set out for example in
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Adelson v. Associated Newspap¢2®07] EWHC 3028 (QB) (Eady J), that companies are
separate legal entities, and that therefore ongpaagncannot recover for losses sustained by
another. This principle comes into play, in theatedition context, when one company in a
group, perhaps the holding company, sues for las$es sustained consequent on a libel on
another group company. Their separate legal pelisesacannot be ignored, and it is
necessary to prove that the damage claimed hasdugfamed by the same company which
was libelled. (A similar principle applies to limilaims by individual shareholders for
personal losses consequent on damage to a compstmfs price; see CollinStewart v.
Financial Timeq2004] EWHC 2337, relying in turn on Johnson v.r&@/ood [2002] AC

1.) But these principles have no application toaseclike the present, where the two
Claimants may happen to be companies, but thega@rassociated by common ownership or
shareholding, nor are the losses alleged to haea becurred via that route. Regis and
Marathon could, for present purposes, just as\eésltwo human beings, one drawing a
management fee from the other’s receipts; theio@ason is contractual, not corporate or
proprietary. Furthermore, their losses are sepaatk distinct, since in any loss of profit
claim Marathon would have to give credit for Regie against any damages for net loss of
income. For these reasons | do not consider th@seigles relevant to the present dispute.

8. Defamation and Malicious Falsehood; the IdentiGation Requirement

a. Although malicious falsehood is sometimes noscdbed as a species of defamation, and
the terms “trade libel”, “slander of title” and &ider of goods” are still sometimes used in
relation to it, its origins and legal nature remamaterially different. Really their main
common feature is that both protect against inpagasioned by the publication of damaging
words to third parties. Defamation is a tort ofcsthiability, whose essence is the protection
of reputation, and in which damage is presumedidibais falsehood is an action on the case,
whose key features are proof of falsity, a higheleaf culpable specific intent, and actual
pecuniary loss in consequence.

b. Because defamation protects the reputationCtaenant must prove “reference”, i.e. that
at least some of those to whom the words were ghadi were able to identifyim as the
person defamed by the words complained of. This bealgecause he is expressly named, or
clearly pointed to by other signposts in the wdl#smselves, or because the publishees knew
background facts, not stated in the words, whicbkd them to identify him by innuendo.

c. Although in many cases of malicious falsehoaa @aimant will be named, or otherwise

identifiable by the same routes as in defamatiois, mot an essential element of the cause of
action that he be personally identifiable trade libels (“slander of goods”) malicious

falsehood about a product will entitle its manufiaet to recover, simply because people
ceased to buy it, not because they identified henttee maker and shunned him in

consequence.

d. At least in such a case the audience will knawcan work out that somebody the
manufacturer, even if they do not know who. In sask“slander of title” the wrong lies in
falsely claiming to be the owner of a property, sheausing damage to the real owner’s
interests without the words themselves necessagibrring, expressly or by implication, to
any person other than the defendant himself. Akated in Clerk and Lindse(19" edn.
2006) at para. 24-10 n.49, this principle exterelghd proprietary interests to other valuable
but intangible matters, such as being boxing champif Trinidad (Serville v. Constance
[1954] 1 All E R 662) or the designer of a succelkgacht (Customglass v. Salthod876]
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1 NZLR 36); the pretender is liable in malicioussé&hood for his false claim, though his
words never referred to the true claimant at all.

e. And in some cases, words referring to and itl@n¢gj one person might give rise to a claim
for loss of business by another person not hingetifically referred to. In Ridin¢supra)
Kelly CB gave the example (more persuasive to tleelermn reader than the actual facts of
that Victorian case) of an allegation that one lé shopworkers was suffering from an
infectious disease such as scarlet fever, whichidvoperate to prevent people coming to the
shop, and thus give the shopowner a claim for ébssisiness.

f. What, if any, principle emerges from the authes? In_Ratcliffe v. Evan§l892] 2 QB
524, Bowen LJ stated it to be established fdwat an action will lie for written or oral
falsehoods, not actionable per se nor even defamatdere they are maliciously published,
where they are calculated in the ordinary coursehifngs to produce, and where they do
produce, actual damageThis formulation, like Pollock B’s in Ridingsupra), does not deal
with identification, which was not really an issure that case; but it does emphasise the
central importance of the words’ tendency to cale®age. In some later cases, for example
Kaye v. Robertsor{1991] FSR 62, the courts have said that in nals falsehood the words
must be “about the plaintiff’, but again identifimmn was not in issue and what is meant by
“about” in this context was not further analyseud.Gatley on Libel and Slandét1™ edn.
2008) it is stated at para. 21.1that the claimanstnshow that the words “refer to the
claimant or his property or his business”; anddisat n.2 “... and words may reflect upon
the claimant’s business in a very indirect waytifg Riding supra).

9. Discussion

a. As above stated, Regis argues for the Victqgu@sition as apparently stated_in Ridiaigd
Ratcliffe; it is sufficient if the words are false and malics, even of someone or something
other than the claimant, his business, his goodsisoproperty, provided that they are also
calculated to injure the claimant’s economic insésethrough a direct causal route. The
Defendants adhere to the more modern, or Gaibsjtion; there must be at least some degree
of reference in the words to the claimant himski§ business or his goods, and there is
plainly none here.

b. The Defendants advance a floodgates argumeimsagregis’s case; there needs to be
some restraint, built into the elements of the eanfSaction, against a plethora of parasitic
claims for secondary economic loss consequent dicims falsehoods directed at other

persons/businesses, and the correct limiting goleciwhich also has the advantage of
defining a cause of action personal to the claimiarthe requirement that the claimant must
in some sense be referred to in the words commaofe Otherwise, for example, the

suppliers of Business A would be able to claim atlyefor their economic losses consequent
on a malicious falsehood damaging to A’s turnowsten though the words had no other
relation to them at all. They also remind me ofidet 10 of the European Convention on
Human Rights, and the consequent need to ensutehbaestrictions imposed on their

freedom of expression by the law of malicious fats®l are duly prescribed by law and not
disproportionate to the purposes towards whichrékgictions are directed.

c. Primarily for those reasons, my conclusion aniffsue of principle is that the Defendants
are essentially correct; the law must require thete be some reference, direct or indirect, in
the words complained of to the claimant or to hisibess, property or other economic
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interests, though it is not necessary to go furdmel establish identification of the claimant in
the minds of the publishees.

d. But that decision on principle is not the endtled matter. If that test is applied to the
words here, what would be the outcome? Regis itsglainly not expressly or impliedly
referred to. But according to its Particulars chi@l (which | must accept as true for present
purposes, without prejudice to the Defendants’trighchallenge them at trial) its business is
the management of mutual protection funds, in paldr Marathon. It appears to me to be
arguable that those funds could be viewed as thpaumatter or materials of its business,
standing in a position in relation to Regis closatyalogous to the goods of a manufacturer or
the properties of a landowner. If so, an attackl@m might therefore also be an attack on
Regis’s business. It is a possibility that boths sait words complained of here, relating as
they do to allegedly serious commercial problemthiwia mutual fund claimed by Regis to
be managed by it as part of its own business, ntigid sufficiently refer to Regis’'s own
business to bring Regis within the wide referenoet$ applicable to malicious falsehood
(whether or not they would also bring it within timarrower limits of the identification
requirement of defamation). | therefore declinestiokke out Regis as a claimant, and will
permit it to apply to re-plead its case in relationthat issue if it sees fit, as well as re-
pleading its claims more generally in accordancth whe same directions as those given
above in relation to Marathon. Whether the Coult give permission for such amendments
is a matter to be determined at the next hearing.
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