EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE LHOMME

1959- 5() - 2009

GRAND CHAMBER

CASE OF VEREIN GEGEN TIERFABRIKEN SCHWEIZ (VgT)
v. SWITZERLAND (no. 2)

(Application no. 32772/02)

JUDGMENT

STRASBOURG

30 June 2009

This judgment is final but may be subject to editaevision.






VEREIN GEGEN TIERFABRIKEN SCHWEIZ (VgT) 1
v. SWITZERLAND (No. 2) JUDGMENT

In the case of Verein gegen Tierfabriken Schweiz @)
v. Switzerland (no. 2),
The European Court of Human Rights, sitting as an@rChamber
composed of:
Jean-Paul Cost&resident
Christos Rozakis,
Francoise Tulkens,
Josep Casadevall,
Corneliu Birsan,
Anatoly Kovler,
Alvina Gyulumyan,
Ljiljana Mijovié¢,
Egbert Myjer,
Dragoljub Popond,
Isabelle Berro-Lefevre,
Paivi Hirvela,
Giorgio Malinverni,
Andras Sajo,
Ledi Bianku,
Ann Power,
Mihai Poalelungijudges
and Erik FriberghRegistrar
Having deliberated in private on 9 July 2008 an@@rMay 2009,
Delivers the following judgment, which was adopteash the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 2202) against the Swiss
Confederation lodged with the Court under Articed the Convention for
the Protection of Human Rights and Fundamental démes (“the
Convention”) by an association registered in Switzrel, Verein gegen
Tierfabriken Schweiz (VgT) (“the applicant assoi@at), on 25 July 2002.

2. The applicant association was represented byRIWV. Rempfler, a
lawyer practising in St Gall. The Swiss Governmgftite Government”)
were represented by Mr F. Schirmann, of the Fe@fade of Justice.

3. The applicant association alleged, in partiguthat the continued
prohibition on broadcasting a television commercédter the Court had
found a breach of its freedom of expression, cuartstl a fresh violation of
the right to freedom of expression under Articleaf@he Convention.

4. The application was allocated to the Secondi@eof the Court
(Rule 52 § 1 of the Rules of Court), and subsedyeatthe Fifth Section.
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Within that Section, the Chamber that would consitie case (Article 27
8§ 1 of the Convention) was constituted as providddule 26 § 1.

5. On 18 January 2005 the President of the Chamiéeded to give
notice of the application to the Government. It vedso decided that the
merits of the application should be examined at shene time as its
admissibility (Article 29 § 3 of the Convention aRdle 54A).

6. On 4 October 2007 the Chamber, composed of aSaej
Botoucharova, Luzius Wildhaber, Karel Jungwiert, Iddymyr H.
Butkevych, Margarita Tsatsa-Nikolovska, Javier Bgo Borrego and
Renate Jaeger, and also of Claudia Westerdiekio8dgegistrar, delivered
a judgment in which it unanimously declared inadmhie the complaint
under Article 6, dismissed the Government's prelary objection of failure
to exhaust domestic remedies in respect of the mpunder Article 10,
joined to the merits the Government's argumentoathé¢ application of
Article 10 and, accordingly, declared admissible tomplaint under that
Article. The Chamber held by five votes to two thfaticle 10 of the
Convention was applicable in the case and thaethad been a violation of
that Article. The dissenting opinion of Judge Jaepened by Judge
Borrego Borrego was annexed to the judgment.

7. On 19 December 2007 the Government requestaer Wrticle 43 of
the Convention and Rule 73 that the case be refeoréhe Grand Chamber.
A panel of the Grand Chamber accepted that reque31 March 2008.

8. The composition of the Grand Chamber was débeanaccording to
the provisions of Article 27 88 2 and 3 of the Centton and Rule 24.

9. The applicant and the Government each filedt@vriobservations on
the merits.

10. In addition, third-party comments were recdifeom the Czech
Government, who had been given leave by the Praisidantervene in the
written procedure (Article 36 § 2 of the Conventand Rule 44 § 2).

11. A hearing took place in public in the HumangiRs Building,
Strasbourg, on 9 July 2008 (Rule 59 § 3). The Bessiof the Grand
Chamber granted leave to the president of the @ggli association,
Mr E. Kessler, to present the case on the assogiatbehalf under Rule 36
8§ 3.

There appeared before the Court:
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(a) for the respondent Government

Mr F. SCHURMANN, head of the Human Rights and Council of
Europe Section, Federal Office of Justice, Fddera
Department of Justice, Agent

Mr A. SCHEIDEGGER deputy head of the Human Rights and
Council of Europe Section,

Mr F. ZELLER, legal adviser to the Director, Federal Office of
Communication, Federal Department of Environment,
Transport, Energy and Communication,

Ms C. EHRICH, legal officer, Human Rights and Council of
Europe Section, Advisers

(b) for the applicant association
Mr E. KESSLER president of the applicant association,
Ms C. ZIErRKOPR deputy director of the applicant
association, Adviset

The Court heard addresses by Mr Kessler and Mr i8wnin and also
their replies to questions from its members.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

A. Application no. 24699/94 and the Court's judgmet of 28 June
2001

12. The applicant association is dedicated to ahirprotection,
campaigning in particular against animal experiraemd battery farming.

13. In response to various advertisements prodogelde meat industry,
the applicant association made a television comialetasting fifty-five
seconds, consisting of two scenes.

The first scene showed a sow building a shelterhfar piglets in the
forest. With soft music playing in the backgroutige voiceover referred,
among other things, to the pigs' sense of famihge $econd scene showed a
noisy hall with pigs in small pens, gnawing nerdguw the iron bars. The
voiceover compared the conditions in which pigs evereared to
concentration camps, and added that the animale wamped full of
medicines. The advertisement concluded with theoeation: “Eat less
meat, for the sake of your health, the animalsthad®nvironment!”
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14. Permission to broadcast the commercial orchla@nels of the Swiss
Radio and Television Company Schweizerische Radio- und
Fernsehgesellschaftwas refused on 24 January 1994 by the company
responsible for television advertising (the Comnarcelevision Company
(AG fur das Werbefernsehemow called Publisuisse SA) and, at final
instance, by the Federal Court, which dismissedadministrative-law
appeal by the applicant association on 20 Augud719

In respect of the applicant association's complamater Article 10 of the
Convention, the Federal Court found that the prtibib of political
advertising laid down in section 18(5) of the Fadlé&adio and Television
Act pursued various aims; in particular, it was igesd to prevent
financially powerful groups from obtaining a compeé political
advantage, to protect the formation of public ommnifrom undue
commercial influence, to bring about a certain dguadf opportunity
among the different forces of society, and to dbote towards the
independence of radio and television broadcastesgitorial matters.

15. On 13 July 1994 the applicant associationéddan application with
the European Commission of Human Rights under formgcle 25 of the
Convention.

16. The application was transmitted to the CouartloNovember 1998,
when Protocol No. 11 to the Convention came intadqArticle 5 § 2 of
Protocol No. 11).

17. In a decision of 6 April 2000 the Court deetarthe application
partly admissible.

18. In a judgment of 28 June 2001 the Court hedd the refusal by the
relevant Swiss authorities to broadcast the comiadarcquestion infringed
the right to freedom of expression guaranteed byicler 10 of the
Convention (seeVerein gegen Tierfabriken (VgT) v. Switzerland
no. 24699/94, ECHR 2001-VI).

The Court found that the measure taken had bears¢pbed by law”
and had pursued a legitimate aim for the purpotésticle 10 § 2.

As to whether the measure had been “necessargémacratic society”
within the meaning of that provision, the Courtettin particular, that it
had not been established that the applicant asswcigself constituted a
powerful financial group pursuing the aim of redirig the broadcaster's
independence, unduly influencing public opinioreadangering equality of
opportunity among the different forces of sociedn the contrary, it had
simply intended to participate in an ongoing gehetabate on the
protection and rearing of animals. Accordingly,tie Court's opinion, the
authorities had not demonstrated in a “relevant sufticient” manner why
the grounds generally advanced in support of tlehipition of political
advertising could also serve to justify the integfece in the particular
circumstances of the case (ibid., § 75).
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The Court also found that there had been no viadif Articles 13 and
14 of the Convention. As to the application of Aldi 41, it ordered
Switzerland to pay the sum of 20,000 Swiss fral@idK — approximately
13,300 euros (EUR) today) for costs and expensesieMer, it made no
award to the applicant association for non-pecyrdamage.

B. Subsequent proceedings before the Swiss authioes

19. On 31 October 2001 the applicant associatigainaapplied to
Publisuisse SA for permission to broadcast the semnemercial with the
addition of a comment referring to the Court's juégt and criticising the
conduct of the Swiss Radio and Television Companyg #e Swiss
authorities.

20. In a letter of 30 November 2001 Publisuisse f@fused the
application.

21. On 1 December 2001, on the basis of the Gojutigment, the
applicant association applied to the Federal Caarithe final judgment
given at domestic level to be reviewed, in accocdanith section 139a of
the former Federal Judicature Act (see paragrafdieRk8v). The application
was worded and substantiated as follows:

Application for review

“In the case of Verein gegen Tierfabriken Schw&igT), 9546 Tuttwil, v. Swiss
Radio and Television Company, Publisuisse SA arel Federal Department of
Environment, Transport, Energy and CommunicatioB TBC):

| hereby request on behalf of VT that the Fed€art's judgment of 20 August
1997 be reviewed and that the administrative-lapeapof 18 June 1996 be allowed.

ReasonsIn its judgment of 28 June 2001 the European CotiHuman Rights
upheld an application challenging the Federal Cjugigment of which | am seeking a
review (see Annex 1). The judgment was served o@@Bber 2001 (see Annex 2);
this application for review has therefore been &dlgn time.

Yours faithfully ...”

22. The Federal Department of Environment, Trarisgénergy and
Communication and the Swiss Radio and Televisiom@my submitted in
their respective observations of 10 January andrdifruary 2002, which
were duly transmitted to the applicant associatibaf the application to
reopen the proceedings should be dismissed.

23. In a judgment of 29 April 2002 the Federal @adismissed the
application to reopen the proceedings. It held thatapplicant association
had not provided a sufficiently detailed explanataf the nature of “the
amendment of the judgment and the redress beinghspua formal
requirement imposed by section 140 of the formeteFa Judicature Act
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(see paragraph 29 below). It observed, in particulaat the applicant

association had been unable to show that redrespwossible only through
the reopening of the proceedings. It further ndtest the association had
not sufficiently shown that it still had an inter@s broadcasting the original
commercial, which now appeared out of date almigite/ears after it was
initially intended to have been broadcast. Lastlye Federal Court

considered that the fresh refusal by Publisuissets&competent authority
in such matters, to sign a new agreement to breadb@® commercial

should have formed the subject of separate proegediThe relevant
passages of the judgment read as follows:

3.1 Section 140 of the Federal Judicature Act plewithat an application for review
must indicate, with supporting evidence, the grouelied on for the reopening of
proceedings and whether it has been raised in idwe tt is not enough simply to
claim that the ground exists; it is also necessargxplain why, and to what extent,
the operative provisions must be amended as a (&lisabeth Escher, 'Revision und
Erlauterung', note 8.28, in Geiser/Miinéhrpzessieren vor Bundesgerictand ed.,
Basle 1998).

3.2 The application to reopen the proceedingseérninbktant case does not meet these
formal requirements. The applicant association dmght the review of the Federal
Court's judgment without explaining the extent thish this is necessary following
the European Court's judgment of 28 June 2001. ¥gillently assumes that the
Strasbourg Court's decision against Switzerlandself makes the reopening of the
proceedings necessary, but that is not the cagenine fact that the Court, ruling on
an individual application, has found a violationtbé Convention does not mean that
the Federal Court judgment in issue must automibtitee reviewed in accordance
with domestic law (see judgment 2A.363/2001 of 6vé&laber 2001 in the Boultif
case, point 3a/cc; Martin Philip Wyss, 'EMRK-Verighg und bundesrechtliche
Revision nach Art. 139a OG/, irecht 1999 p. 100; Schidrmann, op. cit.,, p. 100;
Hottelier, op. cit., p. 749; BBI 1991 Il 465, p. B2 Being a subsidiary remedy,
reopening is justified only if it appears to remaiacessary notwithstanding the
compensation awarded by the European Court of HuRights and constitutes the
only means of obtaining redress (see Schirmanngiop.p. 102; Wyss, op. cit.,
p. 99). The application to reopen the proceedingstmive at least a broad indication
of how redress may be obtained only by this meare (udgment 2A.363/2001 of
6 November 2001 in the Boultif case, point 3b/cc).

3.3 ..

Publisuisse SA evidently once again refused to loolecan advertising agreement
with VgT, which appealed against the refusal to tRederal Office of
Communication; the proceedings are still pending.téking this action, VgT itself
proves that it is not continuing to suffer any piead adverse effects that can only be
redressed by reopening the proceedings. It doeslaiot that it still has an interest in
having the original commercial broadcast; it is,remver, unlikely that this is the
case, since VgT's primary objective is no longelgly) to encourage a decline in
meat consumption and to denounce the conditiomghinh animals are reared (which
are also likely to have changed in the almost ejgars since the commercial was
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intended to have been broadcast), but to publitiseCourt's finding of a violation of

its freedom of expression. It is thus no longer slaene commercial that is under
discussion today. The consequences of the Convertmation committed at the

time were redressed as a result of the judgmenbstg@witzerland and the award of
just satisfaction under Article 41 of the ECHR,; tew agreement which VgT now
wishes to conclude must form the subject of sepgraiceedings.

4.2 In its judgment of 20 August 1997 the Fedemli€held that VgT's commercial
was subject to the public-law prohibition on paliti advertising set forth in section
18(5) of the Federal Radio and Television Act aodld provide the Swiss Radio and
Television Company, or rather Publisuisse SA, witbalid reason for not concluding
the advertising agreement. The European Court ahdiuRights did not share this
view and held that there was no justification idemocratic society for refusing to
broadcast a commercial on the ground that it cutet political advertising, which
was banned on television. The Court did not expags®pinion on whether and to
what extent Switzerland, by not ensuring that theamercial could be broadcast, had
breached any positive obligations resulting frora #xtension of the Convention
safeguards to relations between private entitie® (garagraph 46 of the Court's
judgment). The subject of the Federal Court's jueigimwas the finding by the
authorities that VgT's commercial could be con®depolitical' within the meaning
of the Radio and Television Act and that the reftgdroadcast it could be justified
on this public-law ground alone. The judgment did deal with the question whether
the Swiss Radio and Television Company had boyddfigl, whether the company
dominated the advertising market and whether, am dccount, it would have been
under an obligation to conclude an advertising exgpent. These (civil-law) aspects of
an obligation to contract must be addressed in d@ppropriate form of civil
proceedings (concerning cartel law, competition lawthe general law relating to
personality rights) and not under the law governiagling licences. This argument,
which Switzerland put forward, was not contestedheyEuropean Court.

4.3 In this connection, by enacting the relevatiljclegislation and establishing
judicial remedies to implement it, Switzerland hesmplied with its positive
obligation under Article 10 of the ECHR to ensune tppropriate realisation among
private entities of the rights guaranteed by thev@ation. The rules of competition
and cartel law or the possibility of asserting g@ildaw obligation to contract are
intended to encourage a means of implementing fued#al rights that is fair and
strikes a balance between the various interesttade in the sphere of economic
relations between private entities. VT is freause this legal remedy in seeking to
have its commercial broadcast, provided that, eoptto what has been said above, it
still has a real interest in the broadcast; in thantuality, due regard will have to be
had in the proceedings to its constitutional rightel the principles enshrined in
Article 10 of the ECHR (see Atrticle 35 of the FealgConstitution). The judgment of
the European Court of Human Rights does not cdn#flith this view; however, all
that can be inferred from the judgment is thatdlssification of the commercial as
'political advertising' did not justify refusing twoadcast it, or that the broadcasting of
the commercial by the Swiss Radio and Televisiomg@any, on the basis of Article
10 of the ECHR, should not have had any conseqséincahe broadcaster under the
law relating to trading licences. The Swiss Radml delevision Company rightly
points out that the judgment cannot be construedegsiring it to broadcast the
commercial in issue in breach of the existing legés (such as the provisions of the
Federal Unfair Competition Act), since the Europeaourt did not address the
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corresponding questions, limited itself to examinthe issue of ‘political' advertising
and did not state any position on the Swiss RadébTeelevision Company's 'negative'
freedom of expression. Since the Court's judgmiemply finds that the prohibition of
political advertising on television must not staidthe way of broadcasting the
commercial, VgT must seek to have it broadcastutpnorecourse to the civil courts
and not through the reopening procedure, shouldStwess Radio and Television
Company, or rather Publisuisse SA, still refusdtoadcast it (see Ulrike Preissler,
Die Zulassigkeit ideeller Werbung im Fernsehdissertation, Bonn 1994, pp. 113 et
seq.; Martin Dumeruth, 'Rundfunkrecht’, in KollefiNér/Rhinow/ Zimmerli (eds.),
Schweizerisches Bundesverwaltungsre®uasle 1996, note 126; Rolf H. Weiss,
'Rechtliche Grundlagen fur Werbung und SponsoringgM11993, pp. 213 et seq., in
particular p. 226, footnote 58).

4.4 The Swiss Radio and Television Company canreotdibectly ordered to
broadcast the commercial in issue, since the Fe@enat has no power in public law
to give such an order. The applicant associatiahreguested the Federal Office of
Communication to issue a declaratory order to ffecethat, under Article 10 of the
Convention, VgT was entitled to have its commerbiadadcast (‘right to broadcast
advertising’). The Federal Court acknowledged feoprocedural point of view that a
right to have such an order issued existed (se@mwof the Federal Administrative
Procedure Act in conjunction with Article 13 of tB®CHR) but ruled in the instant
case — wrongly in the European Court's view — anlibsis of section 18(5) of the
Federal Radio and Television Act that there wagiglbt of access to television for
political advertising. If the Federal Court had ided in the same way as the
European Court, it would have had to limit itselffinding that the Swiss Radio and
Television Company had not been entitled to retesbroadcast the commercial on
the ground that it was political in nature, or etkthat reliance on this ground for the
refusal was contrary to Article 10 of the ECHR. tha other hand, given the lack of
legal basis, the Federal Court could not have ediéne Swiss Radio and Television
Company to broadcast the commercial in the contéxproceedings governed by
broadcasting legislation (see Dumermuth, op. mitte 491). VgT is now seeking such
an order solely by way of the reopening procedom¢jt cannot obtain it in relation to
the decision to be reviewed. The Federal Court eanmake an order, following a
judgment of the Strasbourg Court, that it was mopewered to make in the original
proceedings (see judgment 2A.232/2000 of 2 Marchl2th the Amann case,
point 3b/bb, published iIBUGRZ2001, p. 322).

24. On 3 March 2003 the Federal Office of Commatin dismissed
an appeal by the applicant association againstisuigge SA's decision of
30 November 2001 refusing permission to broadcast ¢commercial
featuring the additional comment.

C. Resolution of the Committee of Ministers of theCouncil of
Europe of 22 July 2003

25. The Committee of Ministers of the Council afrgpe, which had not
been informed either by the applicant associationyahe Government that
the Federal Court had dismissed the applicatiorrdgrew, concluded its
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examination of application no. 24699/94 on 22 JRABGO3 by adopting
Resolution ResDH(2003)125, the relevant parts a€lwhead:

“... Having regard to the Rules adopted by the Cdtam of Ministers concerning
the application of Article 46, paragraph 2, of @envention; ...

Whereas during the examination of the case by tbmr@ittee of Ministers, the
government of the respondent state gave the Coswemittformation about the
measures taken preventing new violations of thees&ind as that found in the
present judgment; this information appears in fhygeadix to this resolution; ...

Declares, after having taken note of the infornrmasapplied by the Government of
Switzerland, that it has exercised its functionslemArticle 46, paragraph 2, of the
Convention in this case.

Appendix to Resolution ResDH(2003)125: Information provided by the
Government of Switzerland during the examinatiothefVerein gegen Tierfabriken
(VgT) case by the Committee of Ministers

As regards individual measures, the judgment wasstitted to the applicant, who
was entitled to request the revision of the Fed@alirt's judgment of 20 August
1997.

Concerning general measures, the judgment hasdserout to the Federal Office
of Communication, the Federal Department for Envinent, Transport, Energy, and
Communication and to the Federal Court.

In addition, the Court's judgment has been pubfisinethe journallurisprudence
des autorités administratives de la Confédératicddb/IV(2001), and can be consulted
on the following website: ... The judgment has ale@n mentioned in the Federal
Council Annual report on the Swiss activities a @ouncil of Europe in 2001, which
has been published in theuille fédéralen.8/2002.

The Government of Switzerland considers that, gitlen information mentioned
above, there will no longer exist a risk of a rép®t of the violation found in the
present case and, consequently, Switzerland hasfiest its obligations under
Article 46 § 1 of the Convention.”

26. In a letter of 12 December 2003 the appli@msociation informed
the Council of Europe's Directorate General of HorR&ghts of the Federal
Court's refusal to review the judgment of 20 Augli87 following the
Court's finding of a violation of Article 10.

27. On 12 January 2005 the Council of Europe'sddarate General of
Human Rights informed the applicant association ithdid not consider it
advisable to conduct a fresh examination of theenafongside the Court's
consideration of the application lodged in July 2@®the present case.
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. RELEVANT DOMESTIC AND INTERNATIONAL LAW AND
PRACTICE

A. Relevant domestic law and practice

28. Sections 136 et seq. of the former Federatdtide Act, which was
in force until 31 January 2006, concernedter alia, the review of
judgments of the Federal Court. Section 139a pexlid

Section 139a: Breach of the European Convention dduman Rights

“1. A decision of the Federal Court or of a loweurt may be reviewed if the
European Court of Human Rights or the Committedafisters of the Council of
Europe has granted an individual application onoant of a breach of the
Convention of 4 November 1950 for the Protection lfiman Rights and
Fundamental Freedoms and its Protocols, and regrgessible only through such a
review.

2. If the Federal Court determines that a revigwalled for, but a lower court has
jurisdiction, it shall refer the case to the lowsmurt to reopen proceedings in the
matter.

3. The cantonal court shall then decide on theliegijpn for a review even if
cantonal law does not envisage such a ground éorethpening of proceedings.”

29. Section 140 of the Act provided:
Section 140: Application for review

“The application for review must indicate, with gapting evidence, the ground
relied on for the reopening of proceedings and et has been raised in due time;
it must also state the nature of the amendmertefudgment and the redress being
sought.”

30. Thus, on the basis of section 140, the Fedeoalrt on 2 March
1999 partly revised one of its judgments after @eurt had found a
violation in the case ofertel v. Switzerland25 August 1998Reports of
Judgments and Decisiod998-VI). It held, in particular:

“... The judgment of the European Court of Humagh®& may afford the applicant
satisfaction and, through the award of CHF 40,dd@&ncial compensation for the
cost of the proceedings. But it does not remove resrictions imposed on the
applicant by the Commercial Court and confirmed thg Federal Court in its
judgment of 25 February 1994. These restrictiony tma upheld only within the
bounds of necessity as defined by the EuropeantCsinice those restrictions may be
lifted or limited only by means of an appeal to #ederal Court, the requirement of
section 139a of the Federal Judicature Act is miet .
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31. Section 122 of the Federal Court Act of 17eJR805, in force since
1 January 2007, reproduces the content of sectk8a Iof the former
Federal Judicature Act. It provides:

Section 122: Breach of the European Convention onuinan Rights

“An application for review of a judgment of the Feedl Court on account of a
violation of the Convention of 4 November 1950 floe Protection of Human Rights
and Fundamental Freedoms (ECHR) may be submittide ifollowing conditions are
satisfied:

(a) the European Court of Human Rights, in a fipalgment, has found a
violation of the ECHR or its Protocols;

(b) compensation cannot remedy the effects ofitilation;

(c) the review is necessary to remedy the effetctke violation.”

32. In a judgment of 18 July 2008 the Federal Caymanted an
application to reopen the proceedings following @eurt's finding of a
violation of Article 8 of the Convention inEmonet and Others
v. Switzerlandno. 39051/03, ECHR 2007-...), and set aside dgmnuent of
28 May 2003. The relevant parts of the Federal Qojudgment read as
follows:

“As to the law:

1. By virtue of section 122, point (a), of the Eeal Court Act, an application for
review of a judgment of the Federal Court on actaodia violation of the ECHR may
be submitted if the European Court, in a final jodgt, has found a violation of the
ECHR or its Protocols. In such an event, the appbo for review must be lodged
with the Federal Court no later than 90 days afterEuropean Court's judgment has
become final within the meaning of Article 44 oetBECHR (section 124(1)(c) of the
Federal Court Act). Having been parties to the pedings that resulted in the
impugned judgment, the applicants hdseus standi The judgment became final on
13 March 2008; the application has therefore beeiydd in time. The application
also states the ground relied on for reopeningptioeeedings and the nature of the
amendment of the judgment being sought; it shonédefore be considered on the
merits.

The submission that the Confederation should bererito pay the applicants the
sums awarded by the European Court in respect mfpeouniary damage and costs
and expenses cannot, however, be dealt with inptiesent review proceedings.
Accordingly, it is inadmissible.

2. The basis in section 122 of the Federal Couttfér reopening the proceedings
is subject to several conditions. Thus, an indigicapplication must have been upheld
by the European Court in a final judgment findingi@ation of a right guaranteed by
the ECHR (point (a)); compensation cannot remedy effects of the violation
(point (b)); and the review must be necessary toedy the effects of the violation
(point (c)). The conditions laid down in this preiin are similar to those which
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applied under the Federal Judicature Act (sectiBBa), with the result that, in
principle, the case-law under the previous legishatetains its full force.

2.1 In the instant case the European Court fohatl the severing of the mother-
child relationship following the child's adoptiog ber mother's partner constituted, in
the particular circumstances of the case, unjestifinterference with the applicants’
right to respect for family life and, on that acogua violation of Article 8 of the
ECHR. The European Court's judgment has, moredwen final since 13 March
2008 (section 122, point (a), of the Federal Céuat). Furthermore, it is clear that no
award of compensation can afford redress for the & the mother-child relationship
as a result of the adoption (section 122, point@¢bthe Federal Court Act). The first
two conditions in section 122 of the Federal Céutt are therefore satisfied.

2.2. It remains to be ascertained whether a rewkthe Federal Court's judgment
is necessary to remedy the effects of the violatdnArticle 8 of the ECHR
(section 122, point (c), of the Federal Court Agifle mere fact that there has been a
breach of the Convention does not mean that thesidacreferred to the European
Court has to be reviewed. This follows from the ywerature of the reopening
procedure, which is an extraordinary remedy. Actwld, if there is another ordinary
remedy that could afford redress, that remedy shbalused first. The answer to this
qguestion depends on the nature of the Conventiotation that has been found.
Where only material interests remain at stake pttoeeedings cannot in principle be
reopened. However, where the unlawful situationsisés despite the European
Court's finding of a violation of the Conventionreview is possible. The proceedings
are then reopened within the limits of the relevgmtund (see, with reference to the
Federal Judicature Act, judgment 2A.232/2000 of aréh 2001, point 2b/bb,
published in: Pra 2001 no. 92, p. 538, and themelgs cited; and, with reference to
the Federal Court Act, Elisabeth EscheBasler Kommentar BG@asle 2008, note
6 on section 122; judgment 1F_1/2007 of 30 July72@oint 3.2).

The European Court held on this point that the bment of the adoption for lack of
consent would not be able to remedy the effectadiption at the origin of the
dispute. An action to that end could not, accordm¢he European Court's case-law,
be regarded as an effective remedy on the basighath a plea of inadmissibility
could be raised against the applicants for failorexhaust domestic remedies. The
European Court also held that the adopter anddbptaed person's mother could not
be required to marry in order to restore the adbmterson's relationship with her
mother. In the Court's view, it is not for the oa@l authorities to take the place of
those concerned in reaching a decision as to time & communal life they wish to
adopt. The concept of family under Article 8 of BBEHR is, moreover, not confined
to marriage-based relationships. Accordingly, unlg® mother-daughter relationship
is restored and an amendment to that effect is rtaatlee civil-status register, it must
be acknowledged that the unlawful situation wiltgist.

Accordingly, the application for review should bdoaed and the judgment of
28 May 2003 should be set aside.
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B. Relevant international law and practice

1. Execution of the Court's judgments

33. On 19 January 2000, at the 694th meetingeoMimisters' Deputies,
the Committee of Ministers of the Council of Europsdopted
Recommendation No. R (2000) 2 on the re-examinabiomeopening of
certain cases at domestic level following judgmeitthe European Court
of Human Rights:

“The Committee of Ministers, under the terms ofiée 15b of the Statute of the
Council of Europe,

Considering that the aim of the Council of Européa bring about a closer union
between its members;

Having regard to the Convention for the Protectioh Human Rights and
Fundamental Freedoms (hereinafter 'the Convention’)

Noting that under Article 46 of the Convention the Contracting Parties have
accepted the obligation to abide by the final judgmof the European Court of
Human Rights (‘the Court) in any case to whichytlae parties and that the
Committee of Ministers shall supervise its exeautio

Bearing in mind that in certain circumstances theva-mentioned obligation may
entail the adoption of measures, other than justfaation awarded by the Court in
accordance with Article 41 of the Convention andfeneral measures, which ensure
that the injured party is put, as far as possiliiethe same situation as he or she
enjoyed prior to the violation of the Conventigagtitutio in integruny

Noting that it is for the competent authoritiesttod respondent State to decide what
measures are most appropriate to achregtitutio in integrumtaking into account
the means available under the national legal system

Bearing in mind, however, that the practice of emmittee of Ministers in
supervising the execution of the Court's judgmesit®ws that in exceptional
circumstances the re-examination of a case or geréng of proceedings has proved
the most efficient, if not the only, means of ahig restitutio in integrum;

I. Invites, in the light of these consideratiohe Contracting Parties to ensure that
there exist at national level adequate possitslitie achieve, as far as possible,
restitutio in integrum

Il. Encourages the Contracting Parties, in paldicio examine their national legal
systems with a view to ensuring that there existqadte possibilities of re-
examination of the case, including reopening ofcpealings, in instances where the
Court has found a violation of the Convention, esglly where:

(i) the injured party continues to suffer veryises negative consequences because
of the outcome of the domestic decision at issugchvare not adequately remedied
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by the just satisfaction and cannot be rectifiecepx by re-examination or reopening,
and

(ii) the judgment of the Court leads to the cosimn that
(a) the impugned domestic decision is on the medntrary to the Convention, or
(b) the violation found is based on procedurabrror shortcomings of such
gravity that a serious doubt is cast on the outcaféhe domestic proceedings

complained of.

Explanatory memorandum on Recommendation R (2000) 2

Paragraph 1 sets out the basic principle behindegbemmendation that all victims
of violations of the Convention should be entitled, far as possible, to an effective
restitutio in integrumThe Contracting Parties should, accordingly, @evtheir legal
systems with a view to ensuring that the necegsasgibilities exist.

34. Paragraph 35 of the report by the Parliamgmasembly of the
Council of Europe on execution of judgments of theropean Court of
Human Rights (doc. 8808, 12 June 2000) reads s\l

“Since the Court does not tell states how to ajiglylecisions, they must consider
how to do so themselves. The obligation to compth yudgments is an obligation to
produce a specific result — to prevent furtheratioins and repair the damage caused
to the applicant by the violation.”

35. On 10 May 2006, at the 964th meeting of thaisfers' Deputies,
the Committee of Ministers adopted Rules for th@esusion of the
execution of judgments and of the terms of friers#ijtiements:

“Rule 1

1. The exercise of the powers of the CommitteeMafisters under Article 46,
paragraphs 2 to 5, and Article 39, paragraph theEuropean Convention on Human
Rights, is governed by the present Rules.

Rule 6: Information to the Committee of Ministerstbe execution of the judgment

1. When, in a judgment transmitted to the Commitké Ministers in accordance
with Article 46, paragraph 2, of the Conventiorg ourt has decided that there has
been a violation of the Convention or its protocntsl/or has awarded just satisfaction
to the injured party under Article 41 of the Contien, the Committee shall invite the
High Contracting Party concerned to inform it oftimeasures which the High
Contracting Party has taken or intends to takeitsequence of the judgment, having
regard to its obligation to abide by it under Adid6, paragraph 1, of the Convention.
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2. When supervising the execution of a judgmenth®y High Contracting Party
concerned, pursuant to Article 46, paragraph 2hefConvention, the Committee of
Ministers shall examine:

a. whether any just satisfaction awarded by therCbas been paid, including as
the case may be, default interest; and

b. if required, and taking into account the disoretf the High Contracting Party
concerned to choose the means necessary to contplyhe judgment, whether:

i. individual measures have been taken to enfatethe violation has ceased and
that the injured party is put, as far as possiltlehe same situation as that party
enjoyed prior to the violation of the Convention;

ii. general measures have been adopted, preveméiwgviolations similar to that
or those found or putting an end to continuing atioins.

Rule 7: Control intervals

1. Until the High Contracting Party concerned Ipasvided information on the
payment of the just satisfaction awarded by the rCaw concerning possible
individual measures, the case shall be placed enatfenda of each human rights
meeting of the Committee of Ministers, unless tloen@ittee decides otherwise.

2. If the High Contracting Party concerned infortims Committee of Ministers that
it is not yet in a position to inform the Committémat the general measures necessary
to ensure compliance with the judgment have bekentathe case shall be placed
again on the agenda of a meeting of the Committédimisters taking place no more
than six months later, unless the Committee decidberwise; the same rule shall
apply when this period expires and for each sulesstoperiod.

Rule 8: Access to information

1. The provisions of this Rule are without prefigdto the confidential nature of the
Committee of Ministers' deliberations in accordamdgh Article 21 of the Statute of
the Council of Europe.

2. The following information shall be accessildetie public unless the Committee
decides otherwise in order to protect legitimatbligwor private interests:

a. information and documents relating thereto ptediby a High Contracting Party
to the Committee of Ministers pursuant to Artick paragraph 2, of the Convention;

b. information and documents relating thereto predidto the Committee of
Ministers, in accordance with the present Rules,thy injured party, by non-
governmental organisations or by national institasi for the promotion and
protection of human rights.

Rule 9: Communications to the Committee of Minsster
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1. The Committee of Ministers shall consider aogpnmunication from the injured
party with regard to payment of the just satistattor the taking of individual
measures.

2. The Committee of Ministers shall be entitledcnsider any communication
from non-governmental organisations, as well asionatl institutions for the
promotion and protection of human rights, with melgto the execution of judgments
under Article 46, paragraph 2, of the Convention.

3. The Secretariat shall bring, in an appropnadg, any communication received
in reference to paragraph 1 of this Rule, to thendibn of the Committee of
Ministers. It shall do so in respect of any comnsation received in reference to
paragraph 2 of this Rule, together with any obg@wxa of the delegation(s)
concerned provided that the latter are transmiteedhe Secretariat within five
working days of having been notified of such comioation.

Rule no. 16: Interim resolutions

In the course of its supervision of the executibm gudgment or of the terms of a
friendly settlement, the Committee of Ministers maglopt interim resolutions,
notably in order to provide information on the staf progress of the execution or,
where appropriate, to express concern and/or teeresaggestions with respect to the
execution.

Rule no. 17: Final resolution

After having established that the High Contractagty concerned has taken all the
necessary measures to abide by the judgment orthieaterms of the friendly
settlement have been executed, the Committee ofstdis shall adopt a resolution
concluding that its functions under Article 46, ggnaph 2, or Article 39, paragraph 4,
of the Convention have been exercised.”

2. Obligations on States under general internaidaw
36. Article 35 of the Draft Articles of the Intextional Law Commission

on Responsibility of States for Internationally Wgdul Acts (adopted by
the General Assembly at its 53rd session (2001),reproduced iOfficial
Records of the General Assembb6th Session, Supplement No. 10
(A/56/10)) is worded as follows:

Article 35: Restitution
“A State responsible for an internationally wrorighet is under an obligation to
make restitution, that is, to re-establish theagittn which existed before the wrongful
act was committed, provided and to the extentrdstitution:

(a) is not materially impossible;
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(b) does not involve a burden out of all proportionthe benefit deriving from
restitution instead of compensation.”

37. Article 26, and the third paragraph of theapmble, of the Vienna
Convention of 23 May 1969 on the Law of Treatiefich entered into
force in respect of Switzerland on 6 June 199G &mth the principle of
pacta sunt servanda

“Every treaty in force is binding upon the partiesit and must be performed by
them in good faith.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTON

38. The applicant association alleged that theicoed prohibition on
broadcasting the television commercial in issuerahe Court had found a
violation of its freedom of expression, constitu@dresh violation of its
freedom of expression under Article 10 of the Cartiaa, which provides:

“1l. Everyone has the right to freedom of exprassi®his right shall include
freedom to hold opinions and to receive and impaidrmation and ideas without
interference by public authority and regardlessfrofitiers. This Article shall not
prevent States from requiring the licensing of biazesting, television or cinema
enterprises.

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,trigtfons or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, fbe protection of the reputation or
rights of others, for preventing the disclosurardbrmation received in confidence,
or for maintaining the authority and impartialiti/tbe judiciary.”

A. Preliminary objections

1. Failure to exhaust domestic remedies

(8) The parties' submissions

39. In the Government's submission, the reopepingedure was not an
appropriate remedy in the present case for secti@dproadcasting of the
commercial, since the Federal Court could not i event have ordered it
to be broadcast in the context of such a procedure.
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40. They further noted that the applicant assmeidtad appealed to the
Federal Office of Communication against the refusaPublisuisse SA to
broadcast the commercial featuring the additiomsmhment and, the same
day, had lodged the application to reopen the maiogs, which, by
definition, could relate only to the broadcastinigtiee original version.
Indeed, it was the fact that this procedure hadnbmstituted in the
meantime that explained the Federal Court's assggsmhat was the point
of a reopening procedure which, at best, could teaa result that, in any
event, no longer corresponded to what the appliaasbciation was now
seeking?

41. Lastly, the Government also pointed out that legal relationship
between the applicant association and Publisuigsen&s governed by
private law. The refusal to broadcast the commktbierefore raised an
issue not only from the standpoint of legislatiom television and radio
advertising (the concept of “political advertisingbut also from that of
private law, in particular the law on cartels, catipon or protection of
personality rights. In addition to this distinctionterms of substantive law
there had been a distinction in terms of procedtithe material time: in the
context of an administrative-law appeal — the ordynedy used by the
applicant association — the Federal Court had ydield jurisdiction to
consider the merits of the refusal based on sedif{b) of the Radio and
Television Act. A civil action, which, by contrastad never been initiated,
would have afforded an opportunity to determine tivbe Publisuisse SA
had been obliged to broadcast the commercial detpatconflicting private
interests (economic freedom, freedom of expresaimahthe interests of the
meat industry).

42. The applicant association contested the Goventis argument that
it had failed to exhaust domestic remedies. It f@oinout that in its
judgment of 29 April 2002 the Federal Court hadestdhat appeals against
decisions by the Federal Office of Communicationldde lodged with the
Federal Department of Environment, Transport, BEpergand
Communication where the proceedings concernedlsattethe applicant
association's submission, it followed by conversglication that no such
appeal could have been lodged against the Offabetssion of 3 March
2003, since the proceedings had concerned a tréderge.

(b) The Chamber judgment

43. With regard to the question of exhaustion ahdstic remedies, the
Chamber set out the following arguments:

“34. The Court observes that the applicant astoola application to reopen the
proceedings was worded in a very cursory fashiarlpaatisfying the requirements
of section 140 of the former Federal Judicature. Aitvertheless, since the Federal
Court, after stating the grounds for declaring bguest inadmissible, concluded that
the applicant association had not sufficiently shatlvat it still had an interest in
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broadcasting the original version of the commerdla Court considers, in the light
of its case-law, that this complaint cannot be dsed for failure to exhaust domestic
remedies, seeing that the Federal Court ruled emteérits of the case, albeit briefly
(see,mutatis mutandisHuber v. Switzerlandno. 12794/87, Commission decision of
9 July 1988, Decisions and Reports (DR) 57, p. 2Z58Bammas v. Switzerland
no. 35438/97, Commission decision of 30 May 199&mal-Aldin v. Switzerland
no. 19959/92, Commission decision of 23 May 199®aler v. Austria (dec.),
no. 58141/00, 15 September 2008pggenreiter v. Germanydec.), no. 47169/99,
28 November 2002; andtik v. Germany(dec.), no. 67500/01, 13 May 2004), in
finding it probable that the association no longad any interest in having the
original version of the commercial shown on tel@ns

35. It follows that the complaint under Article &@nnot be dismissed for failure to
exhaust domestic remedies.”

(c) The Court's assessment

44. It should be noted at the outset that the dye at stake here is
whether there has been a violation of Article 1¢haxt the Federal Court did
not allow the applicant association's applicatiorrdopen the proceedings
after the Court had found a violation of that AgicAccordingly, the
Government's arguments in relation to the commiertgaturing the
additional comment are immaterial.

45. In the light of the parties' observations esait above, the Grand
Chamber confirms the reasoning and the conclusibrthe Chamber
judgment. It follows that the complaint under Alicl0 cannot be
dismissed for failure to exhaust domestic remedies.

2. Lack of jurisdictiomratione materiae

(a) The Chamber judgment

46. The Chamber considered that the complaint ungiticle 10
concerning the Federal Court's refusal to revieyutigment of 20 August
1997 was to be regarded as raising a new issudalatot been determined
in the Court's judgment of 28 June 2001. The réfwsa therefore capable
of constituting a fresh violation of Article 10 ¢fhe Convention, for the
following reasons:

“51. It must therefore be determined whether thllefal Court's judgment of
29 April 2002 constitutes a fresh interference with applicant association's freedom
of expression that may be examined on the merithédyourt.

52. The Court considers it useful to point out tiwe present case is not a 'typical’
one involving the reopening of criminal proceedifigtowing a finding of a violation
of Article 6 of the Convention (see, for examplee ttases oSejdovi¢ Lyons and
Others and Krém&* and Others all cited above), but relates to the refusal to
reconsider the prohibition on broadcasting a tsiewi commercial, and hence to
Article 10 of the Convention. In that respect itcismparable to the case Hertel
(dec.) cited above. It should be noted, howeveat th theHertel case the Federal
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Court granted the applicant's application to reople® proceedings, lifting to a
significant extent the restrictions on his freedofmexpression. The Committee of
Ministers, moreover, concluded the procedure betdog means of a final resolution
that took due account of the amendments to therge@surt judgment held by the
Court to have infringed Article 10.

In view of these significant differences, the Counust consider whether its
approach in thélertel decision (cited above), which entailed examinirtiether the
allegations of a fresh violation of Article 10 wesell-founded rather than declaring
them inadmissible as being incompatibd¢ione materiaewith the Convention or its
Protocols, is also feasible in the present case.

53. With regard to the measures taken by the Sw@iesernment in order to
discharge their obligations under Article 46 § 2tlid Convention, it is not disputed
that they paid the sums which the Court had awattedapplicant association for
costs and expenses under Article 41 in its judgmiém also clear from Resolution
ResDH(2003)125 of 22 July 2002 that the Court'gment was disseminated among
the appropriate authorities and published in therjal Jurisprudence des autorités
administratives de la Confédératiamd on the Internet (see paragraph 16 above).

54. It should also be noted that the Committee Mifiisters concluded its
examination of application no. 24699/94 by notihg possibility of an application for
review before the Federal Court, in other wordshaut awaiting the outcome of that
procedure, which was available under Swiss law {seeAppendix to the Resolution
in paragraph 16 above).

55. The Court further reiterates that the Conwenis intended to guarantee rights
that are not theoretical or illusory but practieald effective (seanutatis mutandis
Artico v. Italy, judgment of 13 May 1980, Series A no. 37, p. 883, andBianchi
v. Switzerlandno. 7548/04, § 84, 22 June 2006).

It is true that the Convention does not require States Parties to institute
procedures for the fresh examination of a casevatlg a finding of a violation by
the Court (se&aidj cited above, p. 57, § 47, aRelladoah cited above, p. 36, § 44).
The Court would nevertheless emphasise that thiahildy of such a procedure in
Swiss law may be regarded as an important aspedtieoéxecution of its judgments
and demonstrates a Contracting State's commitroettitet Convention and the case-
law to which it has given rise (seautatis mutandiBarbera, Messegué and Jabardo
v. Spain(Article 50), judgment of 13 June 1994, SeriesdA 285-C, p. 56, § 15, and
Lyons and Other<ited above).

However, its availability in domestic law is notfficient in itself. The domestic
court concerned, namely the Federal Court, muatidition apply the Convention and
the Court's case-law directly (see alsmtatis mutandisregarding the right of access
to a court and the effectiveness required of aimmargl appeal or an appeal on points
of law, Delcourt v. Belgiumjudgment of 17 January 1970, Series A no. 111Bp15,
88 25 et seq.). This appears especially importanthe present case since the
Committee of Ministers closed the procedure foresuiging execution of the Court's
judgment by simply referring to the availability tife remedy of an application for
review, without awaiting its outcome. It is cletiat a reference to a remedy which
proves incapable of affording effective and pradticedress where a Convention
violation has been found will deprive applicantgtafir right to have the effects of the
violation redressed as far as possible.
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56. Lastly, it follows from a grammatical interpaon of section 139a of the
former Federal Judicature Act (see 'Relevant damkst and practice’, paragraph 19
above) that an application to the Federal Courtrémpening of the proceedings is a
subsidiary means of redress, seeing that this gimvistates that such an application
will be admissible where "... redress is possilolly through such a review'.

It has to be noted in the present case that jjudgment of 28 June 2001 the Court
did not make any award to the applicant associatiomespect of non-pecuniary
damage. In the absence of any claim by the assmtiabder that head, it did not even
express the opinion that the finding of a violatmArticle 10 could be regarded as
constituting adequate and sufficient redress fa& mlon-pecuniary damage it had
sustained. Accordingly, reopening of the proceeslipgfore the Federal Court with a
view to obtainingrestitutio in integrum- the ideal form of reparation in international
law — would have enabled the effects of the violatfound by the Court to be
redressed as far as possible (see, to similartePeanqg cited above, § 435cozzari
and Giunta cited above, § 249; anBlejdovic cited above§ 119; see also, for a
practical example of the application of the relav8wiss law,Hertel (dec.), cited
above, in which the applicant had the general jpitbh on disseminating his views
lifted following his application to the Federal Gbudor a review (see 'Relevant
domestic law and practice', paragraph 21 above).

57. The Court is also mindful of the fact that thpplication to reopen the
proceedings in the present case was worded inyacuesory fashion barely satisfying
the requirements of section 140 (see 'Relevant dtenkaw and practice’, paragraph
20 above). Nevertheless, the Federal Court's fgeas to the applicant association's
interest in broadcasting the commercial, while fbrieere capable of giving rise to a
fresh interference with the applicant associatire'sdom of expression.

58. The Court therefore considers that the complander Article 10 concerning
the Federal Court's refusal to review its judgnr20 August 1997 must be regarded
as raising a new issue that was not determinedh@énCourt's judgment of 28 June
2001, and is accordingly compatibfatione materiaewith the provisions of the
Convention and its Protocols. ...”

(b) The parties' submissions

(i) The Government

47. The Government stated that, in contrast ta wiothe judgments and
decisions cited by the Chamber, the Committee afidters had already
adopted a final resolution concluding that it hakércised its functions
under Article 46, paragraph 2, of the Conventionthis case”. They
indicated the individual and general measures trey taken, which bore
witness to the effort made at all levels — legigtgt administrative and
judicial — to comply with the Court's judgment, ®tample: payment of the
sum awarded to the applicant association by wajusif satisfaction; the
possibility of applying to the Federal Court to pea the proceedings; the
measures mentioned in the Appendix to the Commiuafedinisters' final
resolution; the decision by the director of the d&matl Office of
Communication to adopt a significantly narroweremtetation of the
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concept of “political advertising” in section 18(8) the Federal Radio and
Television Act, and the application of this newenpiretation in many cases;
and the entry into force of a fully revised versiminthe Federal Radio and
Television Act of 24 March 2006, which incorporatéige restrictive
interpretation and provided for an appropriate, t-fieee procedure for
complaining,inter alia, that “a refusal to grant access to programmeecant
was unlawful”.

48. With regard more specifically to the applioatito reopen the
proceedings, it was clear from the actual wordihgsresolution that the
Committee of Ministers had not deemed it essetdiakcertain the outcome
of that application before adopting its final redg@n. In the Government's
submission, it followed that the Committee of Mieis had considered, on
the one hand, that the individual and general nreasalready adopted were
sufficient in themselves to close the case irretppeof the outcome of the
reopening procedure and, on the other, that symto@dure was indeed a
possibility offered by domestic law, but not anigation imposed by the
Convention.

49. In the Government's submission, the Chambagment had the
effect of transferring responsibility from the Contiee of Ministers to the
Court. It therefore impinged on the basic principliethe separation of
powers between the Court and the Committee of Mirss as provided for
in Article 46 § 2 of the Convention.

50. The Government further noted that, during dhagting of Protocol
No. 14, the Court had expressed misgivings reggrditry proposed reform
of the Convention's control system which would iweo transferring
responsibility for the supervision of judgmentsnirahe Committee of
Ministers to the Court. If Protocol No. 14 had abtg been in force, the
Court would have been unable to assume jurisdidtiothe instant case
because Article 46 8§ 4 of the Convention, as amerme the Protocol,
entitled the Committee of Ministers to institutdringement proceedings
before the Court only in cases where a State pensig refused to abide by
a final judgment, that is, before the final resmntof the Committee of
Ministers had been adopted.

51. In the Government's submission, the Chambe&soning did not
take account of the case-law to the effect thatGbavention did not give
the Court jurisdiction to direct a State to reog®oceedings. Reopening
was not a requirement deriving from the Conventionother words, if it
was accepted that the Convention did not obligéeStRarties to institute
procedures for the fresh examination of a casghauld also be accepted
that States that had opted for such procedures fkeeeto determine the
formal and substantive conditions governing theih, avhere they applied,
to examine whether those conditions had been met. with any
interpretation of domestic law, the Court's rolesviinited to ensuring that
the examination by the national authorities andrtsowas not tainted by
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arbitrariness or manifest unreasonableness. Tlsemea of the majority of

the Chamber might give rise to unequal treatmemivéxen States whose
domestic law provided for reopening procedures #ude with no such
procedures. The Government fully subscribed on thatount to the

dissenting opinion of the judges in the minorityatthan unfavourable

outcome for the applicant cannot be regarded aslessycompatible with

the Convention than the absence of such a proceddrethat point, the

Government emphasised that section 139a of theefoFaderal Judicature
Act had granted the applicant association the rigtapply for review of a

judgment but on no account the right to obtain saickview, let alone the
outcome they desired.

52. The Government further maintained that if Bexleral Court had
concluded in its initial judgment — as the Européaourt subsequently
had — that the refusal to broadcast the commenaiaccount of its political
nature had breached Article 10 of the Conventibrwaduld in any event
have been limited to that finding and could notédnaxdered the commercial
to be broadcast, given the lack of any legal basiforising it to impose
such an obligation on Publisuisse SA. A measurelthd been impossible
at the time of the initial judgment could not bespible in the proceedings
aimed at securing a review of that judgment. In Bevernment's
submission, no such obligation could be inferredmfrthe Convention
either, as the two judges in the minority had alsserved.

53. Lastly, the Government pointed out that theliapnt association
had urged Publisuisse SA to allow the commercidleédroadcast with the
additional comment. The Federal Court had been eavedr this when
considering the application to reopen the procegdiend had concluded,
without any element of arbitrariness, that it watikely that the applicant
association still had an interest in having thegioal version broadcast.
This assessment was borne out by the fact thagpkcant association had
already lodged an appeal with the Federal Offic€@hmunication against
Publisuisse SA's second refusal, a fact of which Federal Court was
likewise aware. The Government considered it satlent, for the same
reason, that the reopening procedure was not aroppgie context for
determining whether or not this second refusal loypliBuisse SA was
consistent with the applicant association's freedbexpression.

54. In the light of those factors, the Governmeate persuaded that the
Federal Court could not be criticised for not hgviapplied the Convention
and the Court's case-law directly”. It followed ttHay refusing, in the
context of the reopening procedure, to order tlitdiee the initial or the
modified version of the commercial in issue be Hoast, the Federal Court
had not caused a fresh violation, the only conditwhich could have
justified the Court's assuming jurisdicticatione materiae
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(i) The applicant association

55. In the applicant association's submission, the @Guowent's
argument that the Court lacked jurisdicti@atione materiaedisregarded the
particular circumstances of the instant case. hth&r noted that the
Committee of Ministers of the Council of Europe,ving been duly
informed by it that the Federal Court had givemlang on its application to
reopen the proceedings, had preferred not to resisn@rocedure for
supervising the execution of the judgment, haveggard in particular to the
fresh application lodged by the applicant asscmmati

(iii) Third party

56. The Czech Government submitted that the Qmadtno jurisdiction
in the Committee of Ministers' supervision of theeeution of its
judgments, although that did not deprive it of fassibility — subject to
certain conditions — of examining alleged new wiolas of the Convention
occurring in the same case after a judgment had geen. They contended
that in the following three situations no violatioh the Convention could
be found:

(a) where the reopening of the proceedings waspoesible because
domestic law did not provide for such a possihility

(b) where an application to reopen proceedings wegected as
inadmissible for failure to meet the statutory riegments (for example, the
time-limit for an application, procedural requiremeg subsidiarity); and

(c) where the competent national courts, havihgwald an application
to reopen proceedings, gave a decision on the gmends as those
criticised by the Court, provided that such an apph was justified under
the Convention (for example, by an intervening g&aim the circumstances
of the case).

57. In other words, the Czech Government submitteidce the
Convention did not guarantee the right to have dtimeproceedings
reopened following a judgment by the Court, the i€bad no power to find
against a respondent State for rejecting an apjicato that effect.
Nevertheless, it did have the power to find agaanstspondent State where,
after the domestic proceedings had been reopemhednational courts
adopted an identical decision without any justtiima. What mattered in the
Czech Government's view was that, in general, & rfaéiure to remedy the
original violation of the Convention as such coukver constitute a fresh
violation, the only exception being continuing ‘atbns, a category to
which the instant case did not belong.

58. The Czech Government further observed thaesStahich decided
to introduce a system for the reopening of proaggsifollowing a finding
of a Convention violation should remain free toedetine the system's
admissibility criteria. It was quite impossible t@pply, evenmutatis
mutandis the Court's case-law concerning both the rigtdaafess to a court
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and the effectiveness required of an ordinary dppean appeal on points
of law as aspects of Article 6 § 1 of the Convemtias the Chamber had
argued in its judgment. Stressing that the safelyuir that provision were
not applicable to the procedure for examining apliegtion to reopen

proceedings, the Czech Government argued thatwbeld apply even less
to a procedure concerning an application to regpeneedings following a

judgment of the Court.

59. In the Czech Government's submission, it wddtle consequence
what stage had been reached in the Committee oftdis’ supervision of
the execution of the Court's judgment, and in palér whether or not it
had already adopted a final resolution bringingtpervision to an end.

60. Furthermore, whether the Court had any juctgeh at the judgment
execution stage did not depend on the Committdéimkters' opinion as to
whether or not the measures taken by the resportatd to execute the
judgment could be regarded as sufficient. In paldic the Court did not
have jurisdiction to assess the resolutions adoptedhe Committee of
Ministers or to remedy alleged shortcomings in them

(c) The Court's assessment

(i) Principles

61. The Court reiterates that findings of a violatin its judgments are
essentially declaratory (sé#arckx v. Belgium13 June 1979, § 58, Series A
no. 31;Lyons and Others v. the United Kingdditec.), no. 15227/03,
ECHR 2003-IX; andKrém& and Others v. the Czech Republaec.),
no. 69190/01, 30 March 2004) and that, by Artiddeod the Convention, the
High Contracting Parties undertook to abide byfthal judgments of the
Court in any case to which they were parties, eti@cleing supervised by
the Committee of Ministers (semutatis mutandisPapamichalopoulos and
Others v Greece(Article 50), 31 October 1995, § 34, Series A 380-B).

62. The Committee of Ministers' role in this sgheloes not mean,
however, that measures taken by a respondent Btatanedy a violation
found by the Court cannot raise a new issue undddiy the judgment (see
Mehemi v. France (no. 2)no. 53470/99, § 43, ECHR 2003-IV, with
references toPailot v. France 22 April 1998, 8§ 57,Reports 1998-lI;
Leterme v. France29 April 1998,Reports1998-1ll; andRando v. Italy
no. 38498/97, § 17, 15 February 2000) and, as doaom, the subject of a
new application that may be dealt with by the Colntother words, the
Court may entertain a complaint that a retrial @mndstic level by way of
implementation of one of its judgments gave riseatoew breach of the
Convention (seeLyons and Others cited above, and alsdHertel
v. Switzerlanddec.), no. 3440/99, ECHR 2002-1).

63. Reference should be made in this context @octiteria established
in the case-law concerning Article 35 § 2 (b), byieta an application is to
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be declared inadmissible if it “is substantiallg ttame as a matter that has
already been examined by the Court ... and contamselevant new
information”. The Court must therefore ascertain ethler the two
applications brought before it by the applicantoaggion relate essentially
to the same person, the same facts and the sam@atots (seemutatis
mutandis Pauger v. Austria no. 24872/94, Commission decision of
9 January 1995, DR 80-A, anéolgerg and Others v. Norwafdec.),
no. 15472/02, 14 February 2006).

(i) Application in the present case

64. In the present case it should be noted thiédwimg the Court's
judgment of 28 June 2001, the applicant associaplied to the Federal
Court for a review of that court's judgment of 2Qughst 1997. The
application was dismissed on 29 April 2002. The dfaldCourt held, in
particular, that the applicant association had sufticiently shown that it
still had an interest in broadcasting the origwmalsion of the commercial,
which now appeared out of date almost eight yestes.l In the meantime,
the applicant association had again applied toigwibse SA for permission
to broadcast the commercial with the additional ce@nt. On 30 November
2001 Publisuisse SA refused this fresh request.appeal against that
decision was dismissed by the Federal Office of @amcation on
3 March 2003.

65. The Court observes in particular that in dgsimg the application to
reopen the proceedings, the Federal Court maidigdren new grounds,
namely that because of the time that had elapkedajplicant association
had lost all interest in having the commercial loiczest. By comparison, one
of the main arguments put forward by the domesgtibharities in refusing
permission to broadcast the commercial in the fast of proceedings
brought by the applicant association related toptahibition of political
advertising. Accordingly, in the opinion of the Eedl Court itself, the
general context had evolved to such an extent ithetas legitimate to
wonder whether the applicant association still had interest in
broadcasting the commercial. That is sufficientmarant the conclusion
that the refusals received after the Court's juddned 28 June 2001
constitute relevant new information capable of mgyvirise to a fresh
violation of Article 10.

66. In the Government's submission, the presesd should be declared
inadmissible ratione materiag since, by virtue of Article 46 of the
Convention, execution of the Court's judgmentssfablely within the
jurisdiction of the Committee of Ministers. In thebnnection, the Court
would first reiterate that by Article 32 § 1 of ti®nvention, its jurisdiction
extends “to all matters concerning the interpretatind application of the
Convention and the Protocols thereto which arermefieto it as provided in
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Articles 33, 34 and 47". Article 32 § 2 providesatHT|iln the event of
dispute as to whether the Court has jurisdictiba,Gourt shall decide”.

67. However, it cannot be said that the powersigasd to the
Committee of Ministers by Article 46 are being evahed on where the
Court has to deal with relevant new informationthe context of a fresh
application. Furthermore, in the instant case tben@ittee of Ministers, by
adopting Resolution ResDH(2003)125, ended its sugien of the
execution of the Court's judgment of 28 June 2Q@ithough it had not
taken into account the Federal Court's judgmerZQApril 2002 refusing
the applicant association's application to reopengroceedings, since the
Government had not informed it of that judgmentorrthat standpoint
also, the refusal in issue constitutes a new fathe Court were unable to
examine it, it would escape all scrutiny under@uwavention.

68. The Government's preliminary objection of lagk jurisdiction
ratione materiaanmust therefore likewise be dismissed.

B. Merits

1. The parties' submissions

(a) The applicant association

69. The applicant association did not share teg\of the minority of
the Chamber judges that it had submitted a freghest for permission to
broadcast the commercial precisely because thealigersion was out of
date. It pointed out that the commercial itself hamt been altered but
simply featured an additional comment explainingt tthe commercial had
been censored and that the Court had found thersdmng to be in breach of
Article 10. In any event, the applicant associasabmitted that it was not
for the Swiss authorities to determine whether pmion expressed in a
television commercial was outdated or not.

70. The applicant association also maintained ttatargument by the
judges in the minority that the review of the Fedl€€ourt's judgment had
been unnecessary was irrelevant. It pointed out thva the contrary, the
Federal Court judgment invalidated by the Coulit appeared as a leading
judgment in the Federal Court's official reportsurther submitted that the
Federal Court's reasoning in the judgment it hdoveled after the Court's
judgment provided evidence of continuing censorship

71. The applicant association argued that the ®@karjudgment was
well-founded since it took sufficient account oétparticular circumstances
of the case.
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(b) The Government

72. The Government submitted that the interferangd freedom of
expression had been justified under Article 108 the Convention.

73. They noted that the Grand Chamber might beired) to determine
whether Switzerland had had a positive obligatiodex Article 10 of the
Convention to compel Publisuisse SA to broadcast ¢cbmmercial in
guestion. In the Government's submission, such ldmgation could be
accepted only if the following three conditions wemet: (1) the
commercial did not infringe the prohibition of “pidal advertising” as
interpreted following the Court's initial judgmer{) the commercial did
not breach other rules on broadcasting (for exapguieinfair or misleading
advertising); and (3) Publisuisse SA had no lagtutb reject the
commercial, even if it could rely on such fundanaémights as contractual
and/or economic freedom. Assuming that the firgt tonditions were met,
it would still be necessary to weigh up the integeat stake. In that
connection, the Government maintained that, evehdfconditions for a
positive obligation were satisfied, there were rsf)er arguments for
concluding that Switzerland had not breached arch sabligation in the
instant case.

74. The Government further pointed out that on¢hefcentral aspects
of the Court's reasoning in the firsterein gegen Tierfabriken (VgT)
v. Switzerlandudgment of 28 May 2001 was that “the nationakvedion
programmes of the Swiss Radio and Television Companvere the only
ones broadcast throughout Switzerland”. Howeverthia Government's
submission, while that observation reflected theasion in 1994 it no
longer corresponded to the reality prevailing irD2Gand 2002. Figures
published for 2001 showed that 37% of gross reveinom television
advertising had been generated by the Swiss Radob Belevision
Company's two German-language channels, 27% byrteing slots aimed
specifically at viewers in the German-speaking pa$witzerland and 15%
by private national and regional channels. In thevéénment's view, it
could not be argued that any subsequent technieaklopments had
reduced this degree of competition. The applicasbeiation had therefore
had genuine alternative options for broadcastiegcimmercial in issue.

75. In any event, the Government subscribed tophaon of the judges
in the minority that the applicant associationteiiest in broadcasting the
commercial had not been worthy of protection. lattkhonnection, they
submitted that the assessment of the merits ofdhgplaint should take into
account the fact that alongside its applicatioretapen the proceedings, the
applicant association had applied to the Federat®©bf Communication
for permission to broadcast the commercial feagurthe additional
comment.
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(c) Third party

76. The Czech Government submitted that evendbiild be accepted,
at a stretch, that the applicant association hadigint to have the effects of
a violation of the Convention redressed as farassiple, that right would
not have its basis in the Convention but rathetha general principles of
international law relating to State liability. Howes, since no such right
was guaranteed by the Convention itself as a humgin or fundamental
freedom, the Court was in no way required to en#isrebservance under
Article 19 of the Convention.

2. The Court's assessment

(a) The Chamber judgment

77. The Court notes firstly that the Chamber aber®d that the refusal
of the applicant association's application to reopbe proceedings
following the Court's judgment of 28 June 2001 d¢doued fresh
interference with the exercise of its rights undeticle 10 § 1. Leaving
open the questions of the legal basis for the feitence and the legitimate
aims it pursued, the Chamber found a violation aficke 10 for the
following reasons:

“62. In its judgment of 28 June 2001 the Courtridthat the measure in issue was
not 'necessary in a democratic society', amongr aesons because the authorities
had not demonstrated in a 'relevant and sufficimatiner why the grounds generally
advanced in support of the prohibition of politiealvertising also served to justify the
interference in the particular circumstances of @pplicant association's case (see
Verein gegen Tierfabriken (VgTdited above, § 75).

In the instant case the Federal Court refused pipdicant association's application
to reopen the proceedings on the ground that teecasion had not provided a
sufficient explanation of the nature of 'the ameadtrof the judgment and the redress
being sought’, as it was formally required to dosbgtion 140 of the former Federal
Judicature Act (see paragraph 20 above).

However, the Court considers that that approaavésly formalistic, seeing that it
followed from the circumstances of the case as alavithat the association's
application necessarily concerned the broadcagiinthe commercial in question,
which had been prohibited by the Federal Courtfitse20 August 1997.

Furthermore, the Federal Court nevertheless addedie applicant association had
not sufficiently shown that it still had an interés broadcasting the original version
of the commercial. In doing so, it effectively todke place of the applicant
association in deciding whether there was still anypose in broadcasting the
commercial. However, it failed to give its own expation of how the public debate
on battery farming had changed or become less dbmimce 1994, when the
commercial was initially meant to have been broatica
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63. Accordingly, the Court, while conscious of tBeviss authorities' margin of
appreciation in the matter (s¥erein gegen Tierfabriken (VgTjited above, § 67), is
not satisfied that the Federal Court applied doimdstv in conformity with the
principles embodied in Article 10 of the Conventidiat being so, the reasons given
by the Swiss Federal Court, having regard to tise @ a whole and to the interest of
a democratic society in ensuring and maintainiegdiom of expression in matters of
indisputable public interest, were not 'relevantd asufficient’ to justify the
interference in issue.”

(b) Positive obligation on the respondent State ttake the necessary measures
to allow the television commercial to be broadcast

() Preliminary remarks

78. Unlike the Chamber, the Grand Chamber corsideppropriate to
examine the present case from the standpoint opdiséive obligation on
the respondent State to take the necessary medsuaiew the television
commercial to be broadcast.

79. Article 1 of the Convention provides that tBentracting States
“shall secure to everyone within their jurisdictitdme rights and freedoms
defined in ... [the] Convention”. As the Court sthinMarckx (cited above,
§ 31, see als¥oung James and Webster v. the United Kinggd@B August
1981, 8§ 49, Series A no. 44), in addition to themprily negative
undertaking of a State to abstain from interferenoe Convention
guarantees, “there may be positive obligationsreht& in such guarantees.

80. In this connection, the Court reiterates thpartance of freedom of
expression as one of the preconditions for a fonatg democracy.
Genuine, “effective” exercise of this freedom daes depend merely on the
State's duty not to interfere, but may require fpasimeasures (semutatis
mutandis Ozgir Gindem v. Turkeyno. 23144/93, 8§ 42-46, ECHR
2000-11l, and Fuentes Bobo v. Spaimo. 39293/98, § 38, 29 February
2000).

81. In determining whether or not a positive odiign exists, regard
must be had to the fair balance that has to belstpetween the general
interest of the community and the interests ofititvidual, the search for
which balance is inherent throughout the Conventibime scope of this
obligation will inevitably vary, having regard tbe diversity of situations
obtaining in Contracting States and the choicesclwhmust be made in
terms of priorities and resources. However, thifigaion must not be
interpreted in such a way as to impose an impassbldisproportionate
burden on the authorities (see, for examf@sman v. the United Kingdom
28 October 1998, § 11Reports1998-VIll, andAppleby and Others v. the
United Kingdomno. 44306/98, § 40, ECHR 2003-VI).

82. Moreover, the boundaries between the Stats#giye and negative
obligations under the Convention do not lend thdwese to precise
definition. The applicable principles are nonethslsimilar. Whether the
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case is analysed in terms of a positive duty onStae or in terms of
interference by a public authority which needs ¢gustified, the criteria to
be applied do not differ in substance. In both egrt# regard must be had to
the fair balance to be struck between the competitegests at stake (see,
mutatis mutandis Sgrensen and Rasmussen Vv. Denmdf&C],
nos. 52562/99 and 52620/99, ECHR 2006-I, Biadton and Others v. the
United Kingdon{GC], no. 36022/97, 88 98 et seq., ECHR 2003-VIII).

(i) Principles governing the execution of the @®judgments

83. The Court reiterates that the Convention rbastead as a whole. In
the context of the present case, the examinatiovhether there has been a
fresh violation of Article 10 must take into accouhe importance in the
Convention system of effective execution of the &sujudgments in
accordance with Article 46 of the Convention, whgebvides:

“1. The High Contracting Parties undertake to aligethe final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be traited to the Committee of
Ministers, which shall supervise its execution.”

84. In this connection it should be pointed oudttbne of the most
significant features of the Convention system isttht includes a
mechanism for reviewing compliance with the prows of the
Convention. Thus, the Convention does not onlyiregte States Parties to
observe the rights and obligations deriving frombilit also establishes a
judicial body, the Court, which is empowered todfimiolations of the
Convention in final judgments by which the Statesties have undertaken
to abide (Article 19, in conjunction with Articlés48 1). In addition, it sets
up a mechanism for supervising the execution ofypuents, under the
Committee of Ministers' responsibility (Article 462 of the Convention).
Such a mechanism demonstrates the importanceesfti## implementation
of judgments.

85. As regards the requirements of Article 46should first be noted
that a respondent State found to have breachedCtmention or its
Protocols is under an obligation to abide by ther€® decisions in any case
to which it is a party. In other words, a totalpartial failure to execute a
judgment of the Court can engage the State Paitysrnational
responsibility. The State Party in question will iieder an obligation not
just to pay those concerned the sums awarded byofvayst satisfaction,
but also to take individual and/or, if appropriaggneral measures in its
domestic legal order to put an end to the violatmmd by the Court and to
redress the effects, the aim being to put the eqplj as far as possible, in
the position he would have been in had the requergsof the Convention
not been disregarded (see, among many other atgsoBcozzari and
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Giunta v. Italy[GC], nos. 39221/98 and 41963/98, § 249, ECHR 2000
andAssanidze v. Georgi&C], no. 71503/01, § 198, ECHR 2004-II).

86. These obligations reflect the principles @éinational law whereby
a State responsible for a wrongful act is underolhgation to make
restitution, consisting in restoring the situatiaich existed before the
wrongful act was committed, provided that restdntiis not “materially
impossible” and “does not involve a burden out bfpaoportion to the
benefit deriving from restitution instead of compation” (Article 35 of the
Draft Articles of the International Law Commissiam Responsibility of
States for Internationally Wrongful Acts — see gaaph 36 above). In other
words, while restitution is the rule, there maycireumstances in which the
State responsible is exempted — fully or in parfrem this obligation,
provided that it can show that such circumstant¢si.

87. In any event, respondent States are requicedprovide the
Committee of Ministers with detailed, up-to-datefommation on
developments in the process of executing judgmtrds are binding on
them (see Rule 6 of the Committee of Ministers'@’ubr the supervision of
the execution of judgments and of the terms ofnftig settlements, in
paragraph 35 above). In this connection, the Camphasises the
obligation on States to perform treaties in goathfas noted, in particular,
in the third paragraph of the preamble, and inchetR6, of the 1969 Vienna
Convention on the Law of Treaties (see paragrapabdve).

88. Admittedly, subject to monitoring by the Conttee of Ministers,
the respondent State in principle remains freéhtiose the means by which
it will discharge its obligations under Article 4561 of the Convention,
provided that such means are compatible with timelosions set out in the
Court's judgment (seBcozzari and Giuntecited above, 8§ 249, arilg/ons
and Others cited above). However, in certain special circtamses the
Court has found it useful to indicate to a respondstate the type of
measures that might be taken to put an end to ithatisn — often a
systemic one — which has given rise to the finddh@ violation (see, for
example,Ocalan v. Turkeyno. 46221/99, § 21D fine, ECHR 2005-1V;
Broniowskj cited above, § 194; arffopov v. Russjano. 26853/04, § 263,
13 July 2006). Sometimes, the nature of the viotatloes not even leave
any choice as to the measures to be taken Assanidzge cited above,
§ 202).

89. With regard in particular to the reopeningpodceedings, the Court
clearly does not have jurisdiction to order suclasuees (see, among other
authorities,Saidi v. France20 September 1993, § 47, Series A no. 261-C,
and Pelladoah v. the Netherland22 September 1994, § 44, Series A
no. 297-B). However, where an individual has beenvicted following
proceedings that have entailed breaches of tharemgents of Article 6 of
the Convention, the Court may indicate that aaktt the reopening of the
case, if requested, represents in principle ancgpate way of redressing
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the violation (see, among other authorit@gncel v. Turkeyno. 53431/99,
§ 27, 23 October 200%)calan cited above, § 210; ardlaes and Others
v. Belgium nos. 46825/99, 47132/99, 47502/99, 49010/99, 4980
49195/99 and 49716/99, § 53, 2 June 2005). This iseeping with the
guidelines of the Committee of Ministers, which Recommendation
R (2000) 2 called on the States Parties to the @uin to introduce
mechanisms for re-examining the case and reopehi&groceedings at
domestic level, finding that such measures reptedéithe most efficient, if
not the only, means of achievingestitutio in integrum (see
paragraph 33 above).

90. In the instant case the Chamber consideredthigareopening of
proceedings at domestic level could constitute mportant aspect of the
execution of the Court's judgments. The Grand Cleairshares that view.
However, the reopening procedure must also affoedauthorities of the
respondent State the opportunity to abide by theelosions and the spirit
of the Court jJudgment being executed, while comm@yiwith the procedural
safeguards in the Convention. This applies all tiwe where, as in the
instant case, the Committee of Ministers merelyesdhe existence of a
reopening procedure without awaiting its outconmre.other words, the
reopening of proceedings that have infringed thev@ation is not an end
in itself; it is simply a means — albeit a key meanthat may be used for a
particular purpose, namely the full and proper axea of the Court's
judgments. Seeing that this is the sole criterion dssessing compliance
with Article 46 8 1 and applies equally to all Cacting States, no
discrimination can result between those which hatreduced a reopening
procedure in their legal system and others.

(iii) Application of the above principles in thestant case

91. The Court must ascertain whether, in viewhef importance of the
execution of its judgments in the Convention systmil the applicable
principles, the respondent State had a positivegalibn to take the
necessary measures to allow the television comalemi issue to be
broadcast following the Court's finding of a viadet of Article 10. In
determining whether such an obligation exists, mégaust be had to the
fair balance that has to be struck between the rgkneterest of the
community and the interests of the individual.

92. The Court reiterates that there is little scopder Article 10 § 2 of
the Convention for restrictions on political speewh as in this case, on
debate of questions of public interest (@®yens v. Austria8 July 1986,
8 42, Series A no. 103 astells v. Spain23 April 1992, § 43, Series A
no. 236; Thorgeir Thorgeirson v. Iceland®5 June 1992, § 63, Series A
no. 239; Wingrove v. the United Kingdgn25 November 1996, § 58,
Reports1996-V; andMonnat v. Switzerlandno. 73604/01, 8 58, ECHR
2006-X). This applies all the more in the instaase;, having regard to the
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Court's judgment of 28 June 2001. Moreover, thevision commercial
concerned battery pig-farming. Accordingly, asiated to consumer health
and to animal and environmental protection, it wadeniably in the public
interest.

93. The Court further notes that the televisiompeercial was never
broadcast, even after the Court's judgment haddidhat the refusal to
broadcast it infringed freedom of expression. Hosveyrior restraints on
publication entail such dangers that they calltfee most careful scrutiny
(see Sunday Times the United Kingdom (no.,236 November 1991, § 51,
Series A no. 217, andammann v. Switzerlandno. 77551/01, § 52,
25 April 2006).

94. Furthermore, the Court has already foundtsijudgment of 28 June
2001, that the interference in issue was not nacgsis a democratic
society, among other reasons because the autkdndi@é not demonstrated
in a relevant and sufficient manner why the grougelserally advanced in
support of the prohibition of “political” advertisy could serve to justify the
interference in the particular circumstances of ¢hee (se&/erein gegen
Tierfabriken (VgT) cited above, 8§ 75). The Federal Court subsequentl
dismissed the applicant association's applicatiorebpen the proceedings
on the ground that the association had not provadsdificient indication of
its position as to the nature of “the amendmenthef judgment and the
redress being sought”, as it was formally requiiedlo by section 140 of
the former Federal Judicature Act (see paragrapab2@e). On this point,
the Grand Chamber shares the view expressed irgrpplta 62 of the
Chamber judgment that this approach is overly fdistia in a context in
which it is clear from the circumstances as a wlibbg the association's
application necessarily concerned the broadcasiinthe commercial in
guestion, which had been prohibited by the Fed&alrt itself on
20 August 1997.

95. The Federal Court further held that the appli@ssociation had not
sufficiently shown that it still had an interest ibroadcasting the
commercial. As the Chamber observed in paragrapbf @ judgment, the
Federal Court thereby took the place of the appti@ssociation, which
alone was competent at that stage to judge whebere was still any
purpose in broadcasting the commercial. The Grahdntber shares that
view. It further observes that the public inter@stdissemination of a
publication does not necessarily decrease withptssing of time (see, to
similar effect,Editions Plon v. Franceno. 58148/00, § 53, ECHR 2004-
IV). Moreover, the Federal Court did not offer @&n explanation of how
the public debate on battery farming had changetdeaome less topical
since 1994, when the commercial was initially meamt have been
broadcast. Nor did it show that after the Couttigment of 28 June 2001
the circumstances had changed to such an extetat east doubt on the
validity of the grounds on which the Court had fdua violation of



VEREIN GEGEN TIERFABRIKEN SCHWEIZ (VgT) 35
v. SWITZERLAND (No. 2) JUDGMENT

Article 10. Lastly, the Court must also reject #rgument that the applicant
association had alternative options for broadcggtie commercial in issue,
for example via private and regional channels,esthat would require third
parties, or the association itself, to assume poresbility that falls to the
national authorities alone: that of taking appraf@iaction on a judgment of
the Court.

96. Furthermore, the argument that the broadaastirthe commercial
might be seen as unpleasant, in particular by coessior meat traders and
producers, cannot justify its continued prohibitidie Court reiterates in
this connection that freedom of expression is apple not only to
“information” or “ideas” that are favourably recety or regarded as
inoffensive or as a matter of indifference, butoate those that offend,
shock or disturb. Such are the demands of pluralisslerance and
broadmindedness without which there is no “demaxrabciety” (see
Handyside v. the United Kingdem December 1976, 8§ 49, Series A no. 24;
Lehideux and Isorni v. Franc@3 September 1998, § F8eports1998-VIi;
Murphy v. Ireland no. 44179/98, § 72, ECHR 2003-1X; aMbnnat cited
above, 8§ 55).

97. The Court notes, lastly, that the Contractitgtes are under a duty
to organise their judicial systems in such a wagt their courts can meet
the requirements of the Convention (seetatis mutandisBottazzi v. Italy
[GC], no. 34884/97, § 22, ECHR 1999-V, and the dagecited therein).
This principle also applies to the execution of t@eurt's judgments.
Accordingly, it is equally immaterial in this comteto argue, as the
Government did, that the Federal Court could natrig event have ordered
that the commercial be broadcast following the €symdgment. The same
is true of the argument that the applicant associathould have instituted
civil proceedings.

(iv) Conclusion

98. Having regard to the foregoing, the Court abers that the Swiss
authorities failed to comply with their positive lgation under Article 10
of the Convention in the instant case. There hasethre been a violation of
that Article.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

99. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”
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A. Damage

100. The applicant association did not claim amrawfor pecuniary or
non-pecuniary damage.

B. Costs and expenses

101. The applicant association claimed EUR 4,00Qespect of the
costs and expenses incurred before the Grand Chiambe

102. The Government requested the Court, in viévthe somewhat
brief nature of the memorial submitted by the ampit association's
representative, to reduce that sum by an apprepaiabpunt.

103. Having regard to the material before it amel ¢riteria established
in its case-law, the Court considers that the appti association's claims
are reasonable. It therefore awards it the sumUR B,000, plus any tax
that may be chargeable to it, in respect of théscasd expenses incurred
before the Grand Chamber.

C. Default interest

104. The Court considers it appropriate that teawt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Dismisses by fifteen votes to two the Government's prelimna
objection concerning the failure to exhaust doncastinedies;

2. Dismissedy eleven votes to six the Government's prelinyiredojection
concerning the Court's lack of jurisdicticetione materiae

3. Holdsby eleven votes to six that there has been atioolaf Article 10;

4. Holdsby eleven votes to six

(a) that the respondent State is to pay the agpliassociation, within
three months, EUR 4,000 (four thousand euros) speet of costs and
expenses, plus any tax that may be chargeable do applicant
association, to be converted into Swiss franchetdte applicable at the
date of settlement;

(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable orabmwve amount at a rate
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equal to the marginal lending rate of the Europ€antral Bank during
the default period plus three percentage points.

Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 30 June 2009.

Erik Fribergh Jean-Paul Costa
Registrar President

In accordance with Article 45 § 2 of the Conventamd Rule 74 § 2 of
the Rules of Court, the following opinions are areteto this judgment:

(a) dissenting opinion of Judge Malinverni joinbgl Judges Birsan,
Myjer and Berro-Lefevre;

(b) dissenting opinion of Judge Sajo;

(c) dissenting opinion of Judge Power.

J.-P.C.
E.F.
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DISSENTING OPINION OF JUDGE MALINVERNI JOINED
BY JUDGES BIRSAN, MYJER AND BERRO-LEFEVRE

(Translation)

1. To my great regret, | am unable to agree wighdonclusions reached
by the majority. My opinion differs from that exgeed by my colleagues
on two issues that | consider to be central toptesent case: the Court's
jurisdiction as regards the execution of its judgtaeand the obligations on
States in the same sphere.

2. Article 46 8§ 2 of the Convention provides tkiaé final judgment of
the Court is transmitted to the Committee of Mimist which supervises its
execution. Accordingly, the Convention does notfepany jurisdiction on
the Court as regards the execution of its own juslgs Supervision of
execution falls outside the Court's jurisdictiorjrig entrusted to a political
body, the Committee of Ministers.

3. Admittedly, in a second judgment the Court neagmine new facts
not dealt with in its previous judgment, even éyhoccurred in the context
of the execution of that judgment. The questiosiag is therefore whether
the present case involved a new fact justifying @wurt's jurisdiction
ratione materiae

4. Let us recapitulate the facts: after the Csufitst judgment, the
applicant association applied to the Federal Conder section 139a of the
former Federal Judicature Act for a review of thatrt's initial judgment.
On 29 April 2002 the Federal Court dismissed thepliegtion. The
Committee of Ministers, for its part, adopted Raioh ResDH(2003)125
on 22 July 2003, ending its supervision of the akea of the judgment.

5. It is true that the Committee of Ministers haat been informed that
the Federal Court had dismissed the applicatioredpen the proceedings.
Nevertheless, in its resolution the Committee ohiSters declared itself
satisfied with the individual and general measuaé®n by Switzerland to
execute the Court's judgment.

6. The measures included publication of the judgmpayment of the
award of just satisfaction (Article 41) and the tfdhat the applicant
association had been able to apply for a reviewneuséction 139a of the
Federal Judicature Act. In other words, the Coneaittf Ministers did not
consider it necessary to make the adoption ok#slution dependent on the
Federal Court's response, whether positive or hegdb the application to
reopen the proceedings. In my opinion, the Commited Ministers'
adoption of the resolution conclusively ended thaneination of the case at
international level.
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7. Even assuming that the Committee of Ministereckin adopting its
resolution prematurely — that is, before knowing tbutcome of the
application for review — | consider that it is riot the Court but, if need be,
for the Committee of Ministers to rectify that atro

8. In any event, the question before the Court wiasther the domestic
authorities' second refusal to broadcast the wi@vicommercial in issue
constituted new information. The Court has oftedradsed the concept of
new information in the context of the reopeningdoimestic proceedings
following one of its judgments.

9. The case oMehemi v. France (no. 2no. 53470/99, § 43, ECHR
2003-1V) is an example where the Court acknowledfgecdexistence of new
information and ruled that it had jurisdiction txaenine whether the
measures taken by the respondent State followsgitial judgment were
compatible with the Convention. The new facts wieee conversion of the
order for the applicant's permanent exclusion iatden-year exclusion
order, and the issuing of a special visa allowing ko return to France.
Those measures had been taken after the Coustsjdaigment, and the
Court ruled that it had jurisdiction to examinerthelhe subject matter of
the second application was indeed different froat ti the first application.
Similarly, in Hertel v. Switzerland(dec.), no. 53440/99, ECHR 2002-1) the
Court held that a partial as opposed to a totahipition constituted new
information.

10. Apart from these few examples, most of ther@ojudgments have
shown that the mere refusal to reopen proceedingsatonal level
following a judgment by the Court does not congtitnew information,
even where the applicant continues to suffer theeise@ effects of a
domestic judgment given in breach of the Convention

11. The case otyons and Others v. the United Kingdoffdec.),
no. 15227/03, ECHR 2003-1X), in which the Court Hiadnd a violation of
Article 6 in its initial judgment, is a perfectutration of this. In the Court's
view, the proceedings which the applicants wer&isgeto challenge had
their origin in earlier proceedings. In its decrsithe Court therefore
considered that the applicants’ argument that théetd Kingdom had
committed a new breach of Article 6 rested on thiew that by refusing to
quash their convictions or to order a retrial, doenestic courts had failed to
give effect to the Court's initial judgment. It adf however, that the
respondent State was free to choose the means ibly Wwhvas to discharge
its legal obligation under Article 46. The Couretbfore lacked jurisdiction
to find a State to be in breach of the Conventiomps/ on account of its
failure to take a particular course of action ire@xting one of the Court's
judgments.

12. The following principles thus appear to emefgen the Court's
case-law: if, following the reopening of proceedinthe respondent State
has altered the applicant's situation, this amotantew information and the
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Court will normally have jurisdiction (thmMehemiapproach); on the other
hand, the national authorities' refusal to reopstgedings following the
Court's finding of a violation does not in prin@plconstitute new
information (theLyons and Otherapproach).

13. Unlike the majority, | take the view that tRederal Court's refusal
to review its initial judgment should not be regatdas new information
that was not examined in the Court's initial judgmeOn the contrary, |
consider that the refusal to reopen proceedingsafbnal level does not
constitute new information and is not a basis fodihg that the Court has
jurisdictionratione materiae

14. The fact that theyons and Othersase concerned Article 6 and the
present case concerns Article 10 is not sufficiemtaccount for the
difference between the finding in the former casel @he conclusion
reached by the majority in the present case. Toenskrefusal by the Swiss
authorities to broadcast the commercial in quedtioes not constitute new
information either. The commercial was exactly #aene as the one that
had initially been refused, apart from the facttthavas preceded by a
reference to the Court's finding against Switzetlan

15. | therefore conclude that the Court does ma@ehurisdictiorratione
materiaeto deal with the application in the present case.

16. | would like to point out in this connectionat Article 16 § 4 of
Protocol No. 14 to the Convention, which admittedlynot yet in force,
assigns the Committee of Ministers, and no ong éigetask of monitoring
the execution of the Court's judgments. If a Stafieises to abide by a
judgment, infringement proceedings may be broughtre the Court by the
Committee of Ministers alone, and not by individual

17. This initial conclusion is further strengthdrigy an examination of
the obligations on States following judgments by @ourt against them.

18. It should be noted here that although the oyudgments are
binding (Article 46), States are free to choosertteans whereby they will
comply with them. Other than in exceptional casese( for example,
Assanidze v. Georgi§GC], no. 71503/01, ECHR 2004-11), the Court's
judgments thus impose on States an obligation tuese a particular
outcome, in principle leaving them free to decidmvhto achieve it. In
particular, the Convention does not require Stdtesgeopen domestic
proceedings following a finding of a violation dyet Court. This possibility
iIs a matter for their discretion, although in judgnts concerning Article 6
the Court has often encouraged States to opt fersthiiution, especially in
criminal cases.

19. Swiss domestic law has introduced a procetluréhe review of
Federal Court judgments following findings of a laion by the Court.
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However, this possibility of applying to reopen geedings is not absolute
but is subject to conditions. Firstly, section 128ahe Federal Judicature
Act (section 122 of the law now in force) providédht an application for
review of a Federal Court judgment was admissihlg @ redress could not
be afforded by any other means (the subsidiaritgcyple). Furthermore,
and above all, section 140 provided that the apptia for review had to
indicate, with supporting evidence, the groundeckbn for the reopening of
proceedings and whether it had been raised iniche tt also had to state
the nature of the amendment of the judgment andetiiress being sought.

20. Swiss law therefore grants victims of a violatof the Convention
the right to apply for a review but on no accour tight to obtain such a
review, let alone the outcome they desire.

21. The Federal Court dismissed the application rée@pen the
proceedings in the present case for the followiegsons: firstly, the
applicant association had not shown that redresspwsasible only through
this means. In the Federal Court's view, other thesewere available, in
particular actions based on civil law and compatitiaw, for challenging
the fresh refusal to broadcast the commercialsnagsee paragraph 41 of
the judgment). Publisuisse SA's second refusatdadrast the commercial
should therefore have been the subject of separateedings rather than
an application for review. The reopening proceduas not an appropriate
remedy in the present case for securing the breidgaof the commercial,
even in its original version, since the Federal i€gould not in any event
have ordered it to be broadcast in the contextuchsa procedure (see
paragraph 39 of the judgment). Only a civil actiohwhich the applicant
association had not availed itself, would have rafd an opportunity to
determine whether Publisuisse SA was obliged tadwast the commercial.

22. Furthermore, the applicant association didexgiain how it wished
the judgment to be amended. Lastly, it had not shtvat it still had an
interest in broadcasting the commercial. In the efald Court judges'
opinion, bearing in mind the time that had elapsiede the refusal of the
initial request to Publisuisse SA to broadcast tleenmercial, such an
interest was no longer topical. On this point, Id share the majority's
opinion that the Federal Court thereby took thecelaf the applicant
association, which alone was competent at thaedt@gudge whether there
was still any purpose in broadcasting the commk(siee paragraph 95 of
the judgment). The Court has always accepted tteteSare free to set
admissibility criteria for applications to the ctajrfor example an interest
entitling the applicant to take proceedings, arat the courts enjoy a wide
margin of appreciation in determining whether thteda are satisfied.

23. | do not consider that the Federal Court waerlg formalistic in
refusing to review its judgment. The applicatiorr f@view was quite
simply not compatible with the requirements set iousection 140 of the
Federal Judicature Act.



42 VEREIN GEGEN TIERFABRIKEN SCHWEIZ (VgT)
v. SWITZERLAND (No. 2) JUDGMENT — SEPARATE OPINIGN

24. If a State provides for a reopening procedanrdgs domestic legal
system, it has to be allowed to subject it to adinibty criteria, as with any
form of appeal. In such matters, there can be restipn of an automatic
process. The Court's finding of a violation does canfer on the applicant
the automatic right to have the domestic judgmenierved and to obtain a
new decision in his or her favour.

25. The opinion expressed by the majority is yikil have a perverse
effect: it will penalise States which, seekingrmprove the execution of the
Court's judgments, have introduced a reopeninggahare in their domestic
legal systems. States that have not introduced auphocedure will not
have to fear a second finding of a violation, whsrthose that have will run
that risk. As Judges Jaeger and Borrego Borrege qightly observed in
their dissenting opinion annexed to the Chambergmeht, “[a]n
unfavourable outcome for the applicant cannot lganded as any less
compatible with the Convention than the absenceuwh a [reopening]
procedure”.

26. The reasoning adopted by the majority may terea risk of
inequality between two categories of States: thibaehave made provision
for a reopening procedure and the others. It ntigi to discourage States
that have not already done so from setting up domesechanisms for the
review of national supreme courts' judgments foifgvfindings of a
violation by the Court.

27. In conclusion, | consider that in refusingtéaée any action on the
applicant association's request, the Swiss auil®ntere not responsible
for a second violation of Article 10. While | ackmiedge the importance, in
the Convention system, of proper execution of ther€Cs judgments, | am
unable to join the majority in asserting that tlespondent State had a
positive obligation to take the necessary meastoedlow the television
commercial to be broadcast following the Courtgliing of a violation of
Article 10.

28. How would the majority have reacted if, contreo what happened,
the Federal Court had declared the applicatioretpen the proceedings
admissible, had examined it on the merits but hauficned its initial
judgment instead of setting it aside? To argue tiete would have been a
violation of the Convention in such circumstancesild amount to holding
that the Court's judgments have an indirect quaseéifect, which cannot in
any way be inferred from Article 46 § 1.
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DISSENTING OPINION OF JUDGE SAJO

| voted against finding the application admissible.

The original 2001 judgment of the Court (hereimaftthe original
judgment”) did not order any specific action to taken. On the contrary,
the Court found it necessary to emphasise in tlke tihat its judgment is
essentially declaratory” (see paragraph 78 of thgimal judgment). It
follows that it is up to the Contracting Statesd&iermine how to organise
the broadcasting of television commercials in order perform their
obligations under the Convention.

The operative part of the original judgment dedahat Article 10 of the
Convention has been violated. But there was noifgpebligation imposed
on the State. The applicant association did notfaskny specific remedy
in its application (see paragraph 3 of the origjndgment).

On 31 October 2001 the applicant association agppbePublisuisse SA
for permission to broadcast the original commerd¢aivhich a commentary
was added which referred to the Court's judgmendt @ntained remarks
about the conduct of the Swiss Radio and Televi€i@mpany and the
Swiss authorities.

On 30 November 2001 Publisuisse SA refused to goanmission to
broadcast the commercial. The applicant associdbidged an appeal with
the Federal Office of Communication, which obserue@003 that it was
not empowered to force Publisuisse SA to broaditeestcommercial. The
applicant association did not avalil itself of trtbmanistrative-law and civil-
law remedies available in respect of the decisibthe Federal Office of
Communication and simply submitted an applicatmthe Court.

The day after the refusal by Publisuisse SA, palrésl making use of the
remedy that is available in the event of refusabrmadcast a commercial,
the applicant association turned to the FederaktGaith an application for
the Federal Court's judgment of 20 August 1997dadviewed (this was
the decision upholding the original refusal by Fabtse SA). The
application was refused as the applicant assoniddited to show that such
a review was necessary. Showing of necessity snditton for reopening
proceedings in Swiss law. In fact, if the applicassociation wished to
have the original commercial broadcast, the exegtari the judgment of the
Federal Court, which was found by the Court (inatginal judgment) to
amount to a violation of Article 10 of the Convemtj did not constitute an
obstacle to this. Publisuisse SA refused to brogtdb@ commercial in view
of other considerations. The appeal against PubfisuSA's 2001 refusal
decision was pending at the time the Federal Coemied the request to
reopen the proceedings.

The judgment (paragraph 19) describes the contestesmercial as
being the same commercialith the addition of a comment referring to the
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Court's judgment and criticising the conduct of tBeviss Radio and
Television Company and the Swiss authotities

The addition of these remarks would have changedtiginal message
to a considerable extent. The amended commercialdAtave contained a
completely new idea (criticism of the authorities)dd was seeking a stamp
of official condemnation. The new demands go beydhd original
commercial, which dealt with the conditions of fegming. As the Federal
Court concluded, the applicant association wanmepublicise the fact that
the Court had found that its freedom of expressigints had been violated,
which in the view of the Federal Court turned tr@mmercial into a
different one (see point 3.3 of the Federal Couwtiglon, quoted in
paragraph 23 of the judgment). The Federal Coualueved the facts,
finding that it was no longer the same commercizttwas under
discussion. Generally, national courts are betergul to evaluate facts, and
there is no reason to depart from the finding & ttational court in the
present case.

Even if Publisuisse SA, acting for Switzerland, &bound not to violate
Article 10 of the Convention as indicated in themral judgment, it does
not follow that it was bound to grant permission Have theamended
commercial broadcast in the context of the change@ddcasting market
and debate of 2001. If the applicant associationptains that its Article 10
rights were violated, this is a complaint that |yartoncerns a fresh
interference. Even in the case of the original,lten@d commercial there
would have been cause for consideration by PubBsuiSA, given the
impact of the changes in the broadcasting marketes years had passed
since the original request had been made. In sgeams the political
context and the context of the debate may havegdtiarthe broadcasting
market may have become more or less diverse, witle nor fewer
opportunities to communicate ideas, as a resulvlath the commercial
interests of broadcasters would have changed aogtydin the context of
mandated broadcasting of commercials, special derations apply which
require independent judgment and judicial scrutiflye duty to broadcast
commercials imposed on private entities imposesicésns on the private
property and informational interests of broadcastéMust-carry” rules
impinge on the core of freedom of expression. Editdreedom may suffer
through the imposition of a “must-carry” duty inchanged environment.
Given that the imposed broadcasting of commercialen (and in
particular) with political content, is a far-reaggi interference with the
freedom of expression of the broadcaster/editotHeralleged sake of other
people's commercial and expressive interests, thai care is needed.
Here, contrary to a court order to execute a pecyniobligation,
automaticity cannot be the rule. The positive dilgns of the State with
regard to the enforcement of Article 10 have tatestrued with the utmost
care when it comes to the imposition of an oblmatito broadcast
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commercials of any nature, notwithstanding the ddnlel intent to diminish
the difference between “powerful” and “weak” speakdt will be for the
State, the most powerful speaker, and, for thatena non-neutral one, to
determine who is the favoured “weak” speaker, oictviposition demands
preferential access. The obligation to broadcasipés se not only an
interference with the right to speak but in factsita form of constrained
speech, even if the indication that this is a comemkallows, in principle,
some distinction to be drawn between the broadcagpesition and the
viewpoint of the commercial that was broadcast.

To my mind the refusal to reopen the proceedingss dwt amount to a
violation of the State's obligations under the Gariion as regards the
execution of the Court's judgment, as the origdelaratory judgment did
not specify a particular remedy. The State hascti@ce of finding the
appropriate remedy, subject to the supervisioresyststablished under the
Convention. As discussed in the dissenting opirobrdudge Malinverni
joined by Judges Birsan, Myjer and Berro-Lefévitej&s are free to choose,
at least in respect of certain types of judgmehtsy to carry out their
obligations regarding execution.
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DISSENTING OPINION OF JUDGE POWER

| voted with the minority in this matter for twoasons. Firstly, | am of
the view that the complaint in relation to the oimgorefusal to broadcast
the commercial in question is inadmissibéione materiaehaving regard
to the provisions of Article 35 8§ 2 (b). Secondlyso far as there has been
a fresh interference in the applicant's right effom of expression by the
refusal to broadcast its additional commentary @aitctisms, there has been
a failure to exhaust domestic remedies as requnyedrticle 35 § 1 of the
Convention.

To the extent that this application concerns thgoorg refusal to
broadcast a particular television commercial | cdrbut conclude that this
complaint is “substantially the same” (in terms pérties, facts and
complaints) as the matter which has already beamared by this Court in
its judgment of 28 June 2001 and in which a violatof Article 10 of the
Convention has already been founddo not share the majority's view that
the Federal Court's rather brief comment on thdi@pg's current interest
in broadcasting the commercial which was made & d¢bntext of its
dismissal of an application to reopen proceedingsdilure to comply with
the requirements of domestic law was, in itselffisent to constitute a
fresh interference with the applicant's freedonexgiression. To my mind,
the Federal Court's comment did not raise an daflgrinew” issue and
does not constitute a sufficiently solid basistfis Court's examination of
the original complaint for a second time.

In so far as the refusal to reopen proceedingy raise an issue under
Article 46, it is clear that the Convention confexs jurisdiction upon this
Court in relation to the execution of its own judgmts.

To the extent that there is any “new” element tis #pplication (and |
am wholly satisfied that there is) then | am bouadconclude that the
applicant association has not exhausted domestiedies in relation
thereto. In October 2001, it applied to PublisuiS# for permission to
broadcast the same television commercial whichdesh the subject of this
Court's judgment of June 2001. However, in additiereto, the applicant
also sought permission to impart to the public toidal and important
information in respect of which there can be litlleubt but that the public
had an interest in receiving. This additional infation consisted of a
commentary informing the public of this Court's gnaent together with the
applicant's criticisms of the conduct of the Swisadio and Television
Company and the Swiss authorities (see paragrapbf 1Be judgment).
That application was refused on 30 November 2001e mext day, the
applicant applied to the Federal Court for a reapgnof its earlier judgment

1. Verein gegen Tierfabriken (VgT) v. Switzerland. 24699/94, ECHR 2001-VI.
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of 20 August 1997 which had dealt, solely, with thginal refusal to
broadcast the commercial.

By any standards, it can be argued that the refissdiroadcast the
applicant association's commentary and criticisorsstituted an additional
or “new” interference with its right to freedom ekpression and comprised
sufficient grounds for raising a new claim of alatmn of Article 10 of the
Convention. The applicant was entitled to know wifany, legitimate aim
was being pursued in restricting its right to intpgduis information to the
public and what, if any, “pressing social need"séxdl which could possibly
justify such a serious interference with its rightfreedom of expression.
However, the Convention lays down clear rules omiasibility, one of
which provides that this Court may only deal withneatter after all
domestic remedies have been exhausted (Article 3p ¥he principle of
subsidiarity recognises that the Strasbourg Caug supervisory body of
last resort and that the primary responsibilityriemedying violations of the
Convention lies with the Contracting Parties. Thosso far as there was a
second and serious interference with the appliaasbciation's freedom of
expression it ought to have instituted fresh prdoegs in relation thereto
and it was obliged, legally, to exhaust all donmestéimedies within such
proceedings before raising its complaint befors @ourt.

It would appear that the applicant did, in factstitute separate
proceedings by lodging an appeal with the Federdfic® of
Communication. However, instead of awaiting thecoate thereof, it
sought to have its complaint concerning this secomdrference in its
freedom of expression examined by having it subslymetrospectively,
into a review of the Federal Court's earlier judgiel accept the
respondent State's argument that it is self-evidéat the reopening
procedure in relation to the original refusal todmcast the commercial was
not an appropriate context for determining wheties further refusal by
Publisuisse SA to broadcast new and additionakmdédion was consistent
with the applicant association's right to freedoi eapression. In its
decision of 29 April 2002 the Federal Court notieak the appeal before the
Federal Office of Communication was “still pendingThe applicant,
nevertheless, proceeded to lodge its complaintredfas Court on 25 July
2002 some eight monthpsior to the delivery of the decision of the Federal
Office of Communication and certainly before them@stic courts had any
opportunity to rule on the “new” interference. hus failed to exhaust
domestic remedies, as required. Accordingly, haviegard to the
provisions of Article 35 § 1, this complaint hasi® declared inadmissible.



