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Approved Judgment
| direct that pursuant to CPR PD 39A para 6.1 riiaf shorthand note shall be taken of this
Judgment and that copies of this version as haddeth may be treated as authentic.

THE HONOURABLE MR JUSTICE TUGENDHAT



THE HONOURABLE MR JUSTICE TUGENDHAT Double-click to enter the short title

Approved Judgment

Mr Justice Tugendhat :

1.

10.

On 15 February 2012 | heard, and adjourned partdhesn application for an
injunction to prohibit the defendants from publigiiconfidential information about
the first claimant. | granted an order prohibitsuch publication until the adjourned
hearing or further order. | stated that | wouldegshort reasons why | had made the
order in a judgment to be handed down in writinigeJe are they.

The first defendant consented to the making of oheer. She authorised the
Claimants’ solicitor to communicate that to the torhe second defendant did not
give her consent. She had sent a detailed e-m#ilet@ourt setting out her position,
and had spoken by telephone to the claimants’ ism#c She said that she was in
Thailand and wished for an adjournment. That is Wagjourned the hearing.

The claim form was issued on 9 February 2012, tagewith the application notice.
The application notice was served in accordanch @PR Part 23, so that this was
the effective hearing of the application. If theeend defendant had not said that she
was abroad and wished for an adjournment the mettdd have been fully disposed
of in this single hearing. This is not a casemfgaplication made on short notice, or
with no notice, where a return date is required.

The proceedings before me were heard in public.atlenonly the most limited
derogation from open justice in the form of proers protecting those parts of the
evidence which relate specifically to the privat®rmation of the first claimant.

The first claimant is a director of the secondrolant and well known as a business
woman.

The first defendant was until October 2010 emplogsdher nanny for her infant
daughter. The terms of the employment were setimuwiriting and included a
personal confidentiality agreement.

The second defendant is a friend of the first dédem and had also worked
temporarily both for the first and the second ckamt In her case there is no written
confidentiality agreement, but there is a strongectr saying that she is subject to
the implied terms as to confidentiality which ammonly found to bind employees,
whether they be temporary employees or otherwise.

Insofar as the defendants came into possessidmeigdurse of their employment of
private information concerning the first claimamidaher daughter, there is a strong
case for saying that they would each be bound thytya of confidentiality. Given the
nature of their work for the First Claimant, ane flact that the First Claimant has a
young child, it appears to me likely that the deffemts did come into possession of
confidential and private information.

There is a strong case that the defendants arebalsod by the general law of
privacy.

On 4 March 2011 the first defendant was convicte@ualdford Crown Court upon
her guilty plea of attempting to poison the firiimant. She was sentenced to twelve
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11.

12.

13.

14.

15.

16.

months imprisonment. On 3 June 2011 she was sxlfagm prison on licence after
serving three months of her sentence.

On 30 January 2012 it came to the attention of MH,Hhe first Claimant’'s public
relations agent, that an associate of the firsemtddint was seeking help to publish a
book. A short manuscript was read by Mr Hall'sreeuwho expressed to Mr Hall the
view that it was likely to constitute a breach loé tduties of confidentiality owed by
the defendants to the claimants.

There has been publicity concerning the first deééen in the recent past. On 8 June
2011 following her release from prison, there app@@n The Sun an article about her
under the title ‘Poison Nanny Jumps for Joy'. ItswHustrated by a photograph of

her. There had been previous articles in the medolbait her case.

It was on 10 February 2012 that the second deféneétagphoned solicitors for the
claimants saying she was in Thailand, and thaishéd be abroad until 17 February.
She said that she had had read to her the papeesisg addresses she had previously
occupied in England.

On 14 February, that is the day before the heashg,sent her detailed email to the
court, which was copied to the claimants’ soligtand which | read. She states that
she is writing a book based upon her time workmgAnn Summers and the events
surrounding the very public court case of the filstendant. She states that the first
defendant has provided no material for this. Sbesdhot consent to the injunction

sought because she feels she is entitled to expeesgews and observations over the
events of the last two years.

She states:

“During the time of working at the household | vagsed many
situations that | feel need to be used in the meddiook as
they contribute to events later on and as | anlegslly bound
by a confidentiality agreement | have started witly time
there which is what | believe has been passed witmoy
permission to [the first claimant] through the ghsteipidity of
.... The book is not just about working for [the fidaimant],
that is a small part as the majority is regardhmggeémotions and
events of the public court case both parties beiegtioned in
the book [the first defendant and the first claithdrave had a
very difficult year and by no means do | wish taddad the
stress any further for either of them. My soleiriion is to let
the general public know other facts that have resnbin the
press regarding the scenario and reasons behingayé¢hings

have been dealt with by both parties....”.

She then sets out some criticisms of what she isay® way that the first claimant
has responded publicly to these events. But ske dot, in that e-mail, identify any
particular instances, still less exhibit any copaé¢sany public statements which she
alleges the first claimant has made.



THE HONOURABLE MR JUSTICE TUGENDHAT Double-click to enter the short title

Approved Judgment

17.

18.

19.

20.

21.

22.

23.

24,

25.

The order that | have made includes a provisioooimmon form that nothing in the
order should prevent the disclosure by the defeisdafrany information:

“that was already in or that thereafter comes it® public
domain in England and Wales as the result of patiio in the
national media (other than as a result of a breddhis order
or a breach of confidence or privacy)”.

What the second defendant has written demonstiiastghere is a real risk that she
will breach a duty of confidentiality owed to th&imants unless restrained by an
order of the court.

The second defendant may need advice as to whagprilndso permits her to do, and

what information is, and is not, covered by theingtion. If she seeks a variation of
the order to permit publication of any informatioat covered by that proviso, then

she will have to put before the court the evidersdevant to such other information.

As | have already said, there is a strongly arguablse that she is mistaken in her
view that she not legally bound by any confideitflahgreement. An employment

agreement with an implied term as to confidengalét none the less an agreement.
And an obligation of confidentiality may exist inmendently of an express or implied

agreement.

The first defendant has also put before the colettar received by the court on 14
February 2012, but which | read only after the megrlt is hand written by her over
four pages. It had not been seen by the Claimaspsésentatives.

She explains that she has not sought publicithésrcase but has been followed by a
photographer. She states that she has not andndb@siend to publish anything in
breach of her confidentiality agreement. The bbekng prepared by the second
defendant has nothing to do with her, she says.

She also refers to publications in the national spapers which are attributed to the
first claimant. She complains that it is unfairttehe herself should be sued if the first
claimant is free to speak. But she does not pidgréehe court any material on the
basis of which the court could determine that thereuld be any relaxation of the
order other than the public domain proviso.

The defendants will have an opportunity to advasrggiments, and adduce evidence,
at the adjourned hearing. This is expected to b22oRebruary. If they wish to submit
that there should be further provisos to the ordemo order at all, that will be the
time at which those submissions will be heard. 8wy such submissions must be
based on evidence, and not on general statements.

In the meantime | made the interlocutory order foibing the disclosure of private
and confidential information specified in the order

There was no application for anonymity.



