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The casein outline

1.

The BBC broadcasts a highly successful programriedcarop Gear”. One of the

regular features of that programme involves a atar&nown as “The Stig”. Mr Ben

Collins has played the part of The Stig from aro@083 until the summer of 2010. It
has been an important characteristic of The Sagttre identity of the person playing
The Stig is not known to the public.

The BBC contended that Mr Collins owed certain egitio the BBC in relation to the
identity of The Stig. In particular, it contendduht Mr Collins owed a duty not to
disclose confidential information, which includduetidentity of The Stig. In 2009,

Mr Collins approached a publisher, the First DetenidHarperCollins Limited, with

a view to the publication of an intended autobipgsaby Mr Collins. Mr Collins has

now completed the writing of his autobiography tiA¢ time of the hearing before me,
the publisher intended to publish this book in tiear future so that it would be
available for the 2010 Christmas market. Althoulgé manuscript was not provided
to the BBC, it was clear that Mr Collins’ autobiaghy would make it explicitly clear

that he has played the part of The Stig from 20®8uthe summer of 2010. The BBC
contended that this publication would involve ai®#s breach of the duties Mr
Collins owed to the BBC and that he should be agstdd from committing such a
breach. The BBC also claimed an injunction preventhe publisher from publishing
the book. A claim was also made against a senaogany controlled by Mr Collins;

the service company is the Third Defendant, Colinsosport Limited.

Further, and in the alternative, to its case thatfuture publication of Mr Collins’

book would be a breach of his duties to the BBE,BBC also said that Mr Collins
has already broken his duties by disclosing hisitideto the publisher in 2009 and
the court’s reaction to that breach should incltieegrant of an injunction preventing
him from benefiting from that breach and an apgedprinjunction for this purpose
would be one which prevented the Defendants puhlisbuch a book in time for the
2010 Christmas market.

The procedural history

4.

The Claim Form in this action was issued offf Bigust 2010. On the same day, the
Claimant issued an application for various headeeléf. The principal relief which
was sought was an injunction restraining the Dedetsl from disclosing certain
information. The relevant information was set guaiiconfidential schedule to a draft
order which was attached to the application nofide Claimant also sought various
ancillary procedural orders which were designed ptevent any part of the
confidential information becoming public by reasuirthe existence of, or the pursuit
of, these proceedings.

The parties filed a considerable body of evidem:esupdport of their rival cases.
Although the application notice was returnable o8“ 2August 2010, it was
recognised that there would not be sufficient tiomethat day for the matter to be
heard. Accordingly, arrangements were made forafhglication to be heard on %31
August 2010, with a time estimate of one day. I itieantime, the Defendants gave
certain undertakings to the Claimant which madenitecessary for the Claimants to
seek any relief from the court in relation to thexipd up to the effective disposal of
the application.
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6.

The application came before me on*3august 2010. Mr Spearman QC and Mr
Barnes appeared on behalf of the Claimant. Mr Tasoln QC and Ms Prince
appeared on behalf of the Defendants. At the bawnof the hearing, the Claimants
applied to me under CPR 39.2(a) for a direction tha hearing should be in private.
The Defendants submitted that the hearing shoulid peblic but that | should make
certain orders which would meet the Claimant’s eons that a hearing in public
would lead to disclosure to the public of the imfation which was the subject of the
injunction which was claimed. | directed that theahng should be in private and |
gave brief reasons for my decision. The hearing tioek place, in private, on 31
August 2010 and for part of the next day,September 2010.

At the conclusion of the argument ot September 2010, | informed the parties that |
was not prepared to grant any injunction in thisecd stated that | would, in due
course, put in writing the reasons for my decision.

This judgment now contains the reasons for my éatisot to grant an injunction in
this case. These reasons are expressed as if givafi September 2010. | am now
informed by the parties that the book has since Ipelished. | originally released a
draft of this judgment before | was made awarehat fact and | have revised the
draft so that my reasons are expressed a¥ Sefitember and without regard to the
fact that the book has been published before tluigment is handed down. Although
the hearing was in private, the parties have quitperly agreed that, in view of the
publication of the book, this judgment could andwdtd be given in open court.

Section 12 of the Human Rights Act 1998

9.

10.

11.

The parties are agreed that Section 12 of the Hurights Act 1998 applies to this
case. Where section 12 applies, section 12(3) gesyiin effect, that an injunction to
restrain publication is not to be granted unlegsaburt is satisfied that the applicant
for the injunction is likely to establish at tridllat publication should not be allowed.

The parties are also agreed that, following Creastdifgs Ltd v Banerje¢2005] 1
AC 253, the test which the court is to apply inmat circumstances is whether the
applicant has satisfied the court that it wouldbafaly succeed at the trial of the
claim. The parties are agreed that this is thettebe applied in the circumstances of
this case. Accordingly, it is not sufficient inshecase for the BBC merely to show that
there is a serious issue to be tried althoughithtte relevant test in other cases of
applications of interim injunctions: see Americayg@amid Co v Ethicor{1975] AC
396.

In setting out the facts on which | base my deacisiowill refer to certain matters
where there is no dispute but | will also needdfer to matters of fact which are in
dispute. In the case of the latter, if they areamal to the outcome, | will need to
assess which version of the disputed facts is rikely to be accepted at any trial of
this claim.

The facts

12.

Top Gear is a well known and successful televigimgramme which attracts a very
large number of viewers. The original format of theopgramme was broadcast
between 1977 and 2001. An updated format of thgrarome was launched in 2002

Draft 4 October 2010 14:07 Page 3



MR JUSTICE MORGAN Double-click to enter the short title

Approved Judgment

13.

14.

15.

16.

17.

18.

and a number of series using this new format haen bbroadcast from 2002 to the
present time. The most recent series was serieghléh ended in August 2010.
Series 15 was broadcast on BBC2, BBC3 and BBC H® iaravailable on BBC

iPlayer. Each series is extensively licensed baththie secondary UK television
market and to foreign broadcasters. The programise las its own YouTube

channel featuring clips from the programme.

The new format of the programme, launched in 200@uded a character called
“The Stig”. Since 2002, this character has alwgyseared in a racing driver suit and
a helmet, with a dark visor which remains closetie BBC’s evidence on this
application described The Stig as “a dramatic dewised by the programme for
entertainment and comedic effect”. It is a key abtaristic of The Stig that he is
anonymous, that he does not speak and no cluevén @is to his identity. In the
period since 2002, the character appears to havenie more important to the
programme and more emphasis has been placed andmymity and on speculation
as to who, or what, he or it might be and as toohigs nature and character, which
speculation is, in the programme, left unresolved.

The Stig was originally played by Mr Perry McCarttie wore a black racing driver

suit and black helmet and appeared in the first $enes after the programme was
relaunched in 2002. Mr McCarthy signed a confid®ityi agreement in relation to his

identity as The Stig. However, he disclosed thentdy in an autobiography and this
led to him no longer being asked to play the paflee Stig. On the dismissal of

“The Black Stig”, the BBC engaged a new driver a&et the part of The Stig from

series 3 onwards. This person has always appearadvhite racing driver suit and

white helmet and has been called “The White Stig”.

The Second Defendant, Mr Ben Collins, has regulpldyed the part of The Stig (or
The White Stig) from series 3 to the most receneseseries 15. Occasionally, other
drivers are used as The Stig.

The Third Defendant, Collins Autosport Limited (Ethservice company”), is a
company controlled by Mr Collins. This company @ies as a service company for
Mr Collins and the contracts which were made imatieh to Mr Collins taking the
part of The Stig were made between the service eosnpnd the BBC or, as the BBC
contends, between the service company and Mr Galinthe one side and the BBC
on the other.

The First Defendant, HarperCollins Publishing Limdif is a well known book
publisher.

When Mr Collins was first engaged to play the paitThe Stig, the essential
characteristic of The Stig, namely that his idgntis not to be revealed, was already
established. The producer of the programme toldQdlins, at the outset, of this
characteristic. Mr Collins was also made awarehef ¢circumstances in which the
BBC had stopped using the services of The Bladl. 84r Collins co-operated with
the requirement that The Stig should be anonymguartiving on the set wearing a
balaclava to avoid being identified. The use of liadaclava was Mr Collins’ own
idea and serves to show that he appreciated frenodlkset that it was an important
part of the character of The Stig that his iderghpuld be concealed.
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19.

20.

21.

22.

23.

Mr Collins played the part of The Stig in all theries from series 3 to series 15. His
involvement was the subject of a large number oftracts made with the BBC. Mr
Collins says that the contracts were all betweerst#rvice company and the BBC and
that he was not a party to those contracts. The BBg that both the service
company and Mr Collins were parties to those catdrd will refer to the contracts in
more detail in due course. At this point | can @ggsr my conclusion on the issue
whether Mr Collins was a party to the relevant cacts.

My conclusion is that Mr Collins was not a partythe relevant contracts. Although
Mr Collins signed the contracts, he did so on biebhthe service company which
was expressed to be the relevant contracting pgartyvhich he signed. He did not, by
his signature, become a further party to the cotdralhe BBC contends that Mr
Collins must have been a party to, at any rate,esofithe earlier contracts because
those contracts contained an obligation on theratbetracting party that “you will
not reveal your identity”. It is said that it cairfave been intended that the service
company would not reveal its identity; it must haween intended that Mr Collins
would not reveal his identity. Therefore, it is aed, the contract must be directly
binding on Mr Collins and it should be held that ®bllins made himself a party to
the contract for the purpose of taking on this gdtion, but not, apparently, for any
other purpose. | agree that the language of theailwn referring to “you” and
“your” is not ideal given that the other contragtiparty is prima facie the service
company. The real reason for that is that the gmrdid not think through the
consequences of the fact that the contracting pasaty the service company rather
than the individual performer. There are a numidevays for a court to react to this
state of affairs. One is to take the contractdilgr That produces the result that the
service company contracted not to reveal its iégnfihat is not an absurd suggestion;
if the service company had revealed its identibgt twould indirectly reveal the
identity of Mr Collins. Another way to read the ¢act is to hold that the service
company contracted not to reveal its identity c@ ttentity of Mr Collins. In my
judgment, it is appropriate to hold that the cocttria to be read in one or other of
those ways and it is not appropriate to hold thatQdllins himself entered into the
contract for the sole purpose of entering into di#igation in question. | am
encouraged to reach this conclusion by the corsdider, to which | will turn in due
course, that even if Mr Collins was not a partythe relevant contracts, he did
nonetheless owe a duty of confidence, in equityh¢oBBC.

The first relevant contract between the BBC andsaieice company was made on
17" October 2003. That contract did not contain angress term in relation to the
identity of The Stig.

There followed, in 2003 and 2004, six contractsohlgontained the following clause:
“[w]hilst Top Gear is in production and on air yeull not reveal your identity to
anyone.”

| have already explained that my view is that ti&ise meant either that the service
company would not reveal its identity or that tieevice company would not reveal its
identity or Mr Collins’ identity. There was discuss as to the duration of the period
described as “whilst Top Gear is in production arair”. It is clear to me that the
reference to “Top Gear” is not confined to the jgatar series which was the subject
of the relevant contract. The reference to Top Gear reference to the programme
and includes future series of the programme, tinéilproduction of further series is
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24,

25.

26.

27.

28.

29.

30.

finally discontinued. That period is still contimgj at the present time. Accordingly, it
is not necessary to consider whether the referemc¢en air’” extends the relevant
period to include the time (following the cessepadduction of further series) whilst
the archive is still being broadcast.

After those six contracts, in the period from 2@642007, the BBC and the service
company entered into some twenty contracts relatirigr Collins playing the part of
The Stig where the contracts contained no expegss as to the identity of The Stig.

In the period from 2007 up to®1April 2010, the BBC and the service company
contracts contained the following clause: “[y]joe aeminded that it is a fundamental
condition of this contract that you and your nontélarepresentative(s) keep all
matters concerning your contribution to this progmae strictly confidential. You and
your nominated representative(s) must not disdioemation about the programme
or your contribution to the programme without prpermission from the producer.”
The same contracts defined “contribution(s)” saasover all “contributions made
by you in connection with this engagement”.

There was argument as to the meaning of “nominapresentative(s)” in the above
provision. For the purposes of this applicationdarinterim injunction, | think that |

should proceed on the basis that at the trial isfdhtion it is likely that a court will

hold that this phrase referred to Mr Collins. Giwbat an important characteristic of
The Stig was that his identity was not revealed itlentity of The Stig was

“information about the programme”. By the contrattterms referred to in the last
paragraph, the service company contracted thatdit\r Collins would not disclose

the identity of The Stig. If the service compangelf disclosed that identity, the
service company would be in breach of contracit ikere Mr Collins alone who

disclosed the identity, then in my judgment, thevise company would be in breach
of contract.

Oon 11" February 2008, the BBC and the service compangredtinto a contract
relating to Mr Collins playing the part of The Stigghich contract contained no
express term as to the identity of The Stig.

In January 2009, there were articles in the praggesting that Mr Collins was The
Stig. Those articles were written as a result ofate action Mr Collins had taken in
connection with a gallery in Bristol in relation &oproposed signed print of The Stig.
| will need to refer to that matter again latethrs judgment.

At some time in the course of 2009, Mr Collins {fagtthrough a literary agent)
approached the publishers offering them the rightgpublish his autobiography.
Neither Mr Collins nor the publishers have reveapgdcisely when in 2009 this
approach was made nor, indeed, what was said.cle&, however, that Mr Collins
revealed to the publishers that he was The Stig. tib be inferred that the intended
autobiography was one which would include detdilsi® experiences as The Stig.

Neither Mr Collins nor the publishers have so favealed much detail about the
arrangements they made in the course of 2009. Hendlve publishers have stated
that they asked Mr Collins to work to a timetabitattwould enable them to deliver
the book as one of their major Christmas titleseylbxplained that this meant that
they must have the text in time to publish for @egter 2010. In fact, Mr Collins
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31.

32.

33.

34.

35.

36.

delivered a first draft manuscript of the work e fpublishers in December 20009. It is
to be inferred that Mr Collins had made arrangesiemth the publishers in the
course of 2009 to this effect.

By August 2009, Mr Collins had taken the part oET3tig in series 13 of Top Gear.
However, his service company had not signed a aonhtith the BBC prior to the
filming of series 13. That was because Mr Collms,behalf of the service company,
had raised various points on the terms of the a@ftract which had been proffered
by the BBC. In particular, by an email of"1@ugust 2009, Mr Collins expressed a
concern about the terms of what he called the denfiality clause. He asked for
confirmation of what he said was his understandimragnely, that the confidentiality
clause applied “just to the term of the contraet until the show broadcasts”. After a
non-committal reply from the BBC, Mr Collins repedthis request in an email of
20" August 2009. On the 30August 2009, the BBC replied stating that it was n
prepared to “change” the standard wording and ithaas of the utmost importance
that the identity of The Stig remained confidenéiatl “so can not be disclosed at any
time.”

Mr Collins was not happy with the BBC’s answer 6f'2August 2009 and he pursued
the matter with it. On 6 September 2009, an email to him from the BBC rembr
that the producer of the programme felt that “theh&ve needed to be protected” and
that the confidentiality clause should remain. Bmeail continued by justifying the
need for a continuing obligation of confidentialifgr future years” in particular “by
keeping the mystery of your identity unknown”. Molns replied to this email by
stating that he was surprised at the line the predwas taking.

On 16" September 2009, the BBC sent a further email taChltins in terms similar
to the earlier email of 2bAugust 2009. The September 2009 email added tthes
“necessary to retain complete confidentiality oeT3tig.”

On 11" November 2009, Mr Collins raised the matter diyeutith the producer of
Top Gear. Mr Collins’ evidence is that the producenfirmed to him that which Mr
Collins had been wanting to hear, namely, thatcthdidentiality clause only applied
up to the broadcast of the programme. The prodsietidence is that he did no such
thing and he gives his reasons as to why it wasniceivable that he would have
given Mr Collins that confirmation.

For the purposes of this interim application, | wot have finally to resolve the
conflict of evidence as to the conversation off Mbvember 2009. However, | ought
to decide which version of the conversation is mitkely. In my judgment, the
BBC’s contentions as to that conversation are 8aamtly more likely than Mr
Collins’ contentions. If the producer had given domfirmation sought by Mr Collins
that would have involved an unexplainaiite face on the part of the BBC.

On 12" November 2009, the day following the conversati@tween the producer

and Mr Collins, Mr Collins on behalf of the servicempany signed a contract in
relation to series 13. On f9November 2009 and 21April 2010, he did the same in

relation to series 14 and 15. Each of these cadstiacluded the clause, which has
been described as the confidentiality clause, whitdéve referred to in paragraph 25
above. As | have explained, the service companyldvbe in breach of contract if it,

or if Mr Collins, revealed the identity of The Stig
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37.

38.

39.

40.

41.

42.

43.

There may be an issue as to the extent of thedmmtfality obligations of the service
company pursuant to the contracts signed in reldtoseries 13 — 15. In one sense,
those obligations are prospective in that they willy be broken by events which
occur after the contracts are entered into. Howdherquestion arises whether those
obligations would be broken if it were revealed thg service company or by Mr
Collins that Mr Collins had been The Stig in earlseries from series 3 onwards
while not disclosing that he had also been The Btigter series and, in particular
series 13 - 15. In my judgment, it is strongly aigie that the obligations would be
broken if after the date of taking on the obligasipthe identity of Mr Collins as The
Stig at any earlier time were to be revealed. Rgitii another way, the references in
the relevant clause to “this programme” can arguablread as referring to Top Gear
and not just to the later series and in particséares 13 - 15.

On 14" July 2010, Mr Collins told the producer of Top ®ehat he had been
approached about writing a book and was thinkiniga¥ing the programme. This led
to certain discussions between the BBC and Mr @elland his agent and
communications with the publishers. It emerged ttied book was to be an
autobiography, to be called “The Man in the Whitat'S and that it was to be
published in September 2010. In response to the '8B€quests for more
information, the publishers have declined to prevadcopy of the manuscript or to
provide any further detailed information.

As | have already described, the present procesdirege launched on T7August
2010.

| will next refer to the material before me on tngestion of whether the identity of
Mr Collins as The Stig had entered the public denaior to £' September 2010
when | announced my decision to refuse to granh@&nim injunction in this case.

The evidence before the court refers to a largebauraf statements in the press as to
the identity of The Stig. Mr Tomlinson, who appehfer the Defendants did not seek
to rely on every such reference. He was prepareactept for the purposes of the
present application that some of the material mightegarded as speculative and as
falling short of a sufficiently positive statemethtat Mr Collins was The Stig. Mr
Tomlinson adopted the same approach to materitiemternet.

Mr Tomlinson drew up a list of some 22 referenaestatements in the press which,
he submitted, positively identified Mr Collins asd Stig. It is not necessary for me
to refer to the detail of all of that material. Tt begins with an article in the News
of the World on # December 2005. The list then refers to an artit/Bhe People on
31% December 2006 and in The Mirror on"™2®ecember 2008. There are then
references to six press articles in January 2088sd came about as a result, directly
or indirectly, of Mr Collins’ visit to a gallery iBristol. There is a conflict of evidence
as to whether Mr Collins told the gallery ownertth@ was The Stig. Mr Collins
denies that he did. The BBC relied upon a witnégtesent from the gallery owner;
he says that he did not tell the press the idenfitYhe Stig. If that is right, then the
press put forward their suggestions that Mr Collwas The Stig as a result of earlier
speculation that Mr Collins was The Stig.

The list of references to the press include thirteeferences to articles which
appeared between 1@ ugust 2010 and #9August 2010. The newspapers were The
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44,

Telegraph, The Sunday Times, The Mail (on six octe3, The Guardian, The Daily
Star, The Sun, The Express and the Sunday Mirtoes& newspapers all reported the
fact that the BBC was seeking to prevent the pabba of an autobiography which
would reveal the identity of The Stig. On"22August 2010, The Sunday Times
referred to the contents of the publicly availadbeounts of the service company and
explained its view that statements made in theseuats sufficiently identified Mr
Collins as The Stig. The thirteen press articlesvben 18 and 28' August 2010
made increasingly confident and increasingly cktatements that Mr Collins was
The Stig.

| will first consider the position of Mr Collinshén the position of the publishers and
lastly the position of the service company.

The claim against Mr Collins

45,

46.

47.

48.

49.

The claim against Mr Collins is essentially puttbe basis that he is threatening to
act, and has already acted, in breach of contratirabreach of an equitable duty of
confidence owed to the BBC. There is referencéénskeleton argument for the BBC
to a claim in tort, in particular, on the basisttha Collins is threatening to procure,
or has procured, a breach of contract by the seremmpany. That third way of
putting the claim was not really developed by Mre&pnan in written or oral
argument. | will deal with it briefly when | consd the possible involvement and
liability of the relevant contracting party, thendee company.

| have already stated my view that Mr Collins was a party to the contracts made
between the BBC and the service company. It folldkaat there is no contractual
obligation directly binding him in relation to tlksclosure of the identity of The Stig.

The BBC contends that even if Mr Collins is not sbject of a direct contractual
obligation, he is subject to a duty of confidence accordance with equitable
principles. There was no real dispute between #nggs as to the test for determining
when a duty of confidence arises in equity. | wefemred to the way in which the test
was described by Lord Goff of Chieveley in A.G. wadian Newspapers (No. 2)
[1990] 1 AC 109 at 281B as follows:

“l start with the broad general principle (whichdd not intend to be
definitive) that a duty of confidence arises whenfwential information

comes to the knowledge of a person (the confidantfircumstances
where he has notice, or is held to have agreed,thieainformation is

confidential, with the effect that it would be justall the circumstances
that he should be precluded from disclosing thermftion to others.”

In some respects, that formulation of the testasideal for present circumstances.
The formulation applies to a case where a confideeals information to a confidant.
In the present case, the BBC did not reveal to MHis that he was The Stig.

However, what is clear is that when Mr Collins took the role of The Stig, he

understood that The Stig was meant to be anonymedishat the identity of The Stig

was confidential to himself and the BBC.

Indeed, Mr Collins does not really challenge thedBBcontention that he was subject
to a duty of confidence. The difference betweenphsies is as to the length of the
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50.

51.

52.

53.

period during which the identity of The Stig wasremain confidential. The BBC
says that the identity of The Stig was to remainfidential at all times and in
particular this was necessary to protect the valuéhe archive of Top Gear. Mr
Collins says that the identity of The Stig was otdyremain confidential until the
particular series in which he played The Stig wamdcast.

| think that the BBC is right on this point. Sthicspeaking it is only necessary for me
to determine which of those submissions is likelyptevail at the trial of this claim.
In my judgment, the submissions of the BBC are niitedy to prevail. | base my
preference on the initial discussions as to thelirement of Mr Collins as The Stig,
the fact that the Top Gear programme has consie@mmercial value in the
secondary television market, the express termbeotontracts between the BBC and
the service company and the communications bettfeeBBC and Mr Collins which
preceded the signing of the contracts for series 18. | do not distinguish between
confidentiality in the identity of The Stig in thearlier series from series 3 onwards
and the identity of The Stig in the later seriasparticular series 13 - 15. Particularly
in view of the communications between the BBC andQdllins which preceded the
signing of the contracts for series 13 - 15, Mrli@slis to be taken to have agreed
(albeit not pursuant to a contractual obligatiomtthis identity as The Stig at all
times in the past was to remain confidential. Mili@® has sought to counter the
BBC'’s case by asserting that it would be very onsrmr him to be bound by a duty
of confidentiality “in perpetuity”. In my judgmenhowever long it was envisaged the
duty of confidentiality was to last, it was to ldehg enough so as to continue (at
least) until the present time or until, if earli¢he information ceased to have the
character of confidential information.

If, as | hold, Mr Collins owed a duty of confideatity, the next question is whether
his identity as The Stig has ceased to be configlenformation and, if so, the legal
consequences of that fact.

The test as to whether information has ceased tmbidential by reason of it having
entered the public domain is stated by Lord GoffAl. v Guardian Newspapers
(No. 2)[1990] 1 AC 109 at 282 C-D, where he said:

“The first limiting principle (which is rather arxpression of the scope of
the duty) is highly relevant to this appeal. Ittigat the principle of
confidentiality only applies to information to thextent that it is
confidential. In particular, once it has enteredatwis usually called the
public domain (which means no more than that tHermmation is so
generally accessible that, in all the circumstanitesnnot be regarded as
confidential) then, as a general rule, the prirecipf confidentiality can
have no application to it.”

Lord Goff refers to the information being “so gealbr accessible” and to “all the
circumstances”. The parties are agreed that thstigneas to whether information has
entered the public domain is a matter of fact aegrele. There will be some cases
where although the information has been publiskieel,nature of the publication or
the places where the publication is available er pleriod for which the published
information was available might lead a court toauode that the information was not
“so generally accessible” to have lost its confiddrcharacter.
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54.

55.

56.

57.

58.

Mr Tomlinson relies upon the press coverage to whibave referred above and, in
particular, on the press coverage in August 201@raslucing the result that the
identity of The Stig is no longer a secret but eavngenerally accessible as public
knowledge with the result that it is no longer édahtial information.

Mr Spearman contends that what the press covetagyesss that the identity of The
Stig is still a matter of speculation only. His subsion runs as follows. The identity
of The Stig has not truly become a matter of pukhiowledge. If the intended book is
published, then the identity of The Stig will bea@rexplicitly clear and will then
become a matter of public knowledge. Even if thesprcoverage to date has caused
some damage to the BBC, the clear statement bydin€ in his intended book will
cause considerable further damage. At the pres®et the identity of The Stig
remains sufficiently confidential so that the coaumght to protect it by the grant of an
injunction in order to prevent the further harm ehithe book would cause to the
BBC.

| will apply the test | have identified above t@tfacts of this case. | will ask whether
the identity of The Stig is so generally accesssethat, in all the circumstances, it
can no longer be regarded as confidential. In ndgmguent, the press coverage, in
particular the press coverage in August 2010, gaesbeyond speculation as to the
identity of The Stig. The statements in the préss Mr Collins was The Stig would
be understood by the public as statements of Tde.number of different newspapers
which have stated that fact is such that the faetaw generally accessible. For all
practical purposes, anyone who would have anyasten knowing the identity of
The Stig now knows it. The identity of The Stigne longer a secret and it is no
longer confidential information. | conclude thattiaé latest by 28 August 2010, the
date of the last of the thirteen publications (le=w 18' and 28' August 2010) to
which | referred above, the fact that Mr Collins swaéhe Stig was so generally
accessible that that information had lost its ateritial character. At the lowest, |
think it is likely that the court at any trial dfis action would reach that conclusion.

In view of my conclusion in the last paragraph, Mimlinson submits that it is no
longer appropriate to grant an injunction to pre\eruture publication which states
that Mr Collins was The Stig. He submits that aufatpublication of that kind is
publication of something which is no longer confiial information. There is no
continuing duty owed by Mr Collins in relation tach information. Accordingly, a
future publication of Mr Collins’ identity as Thei& is not a breach of duty by him
and the court should not restrain him from doingnsthing which will not be a
breach of duty.

Mr Tomlinson relied upon the speech of Lord GoffArG. v Guardian Newspapers
(No. 2) and also on the more recent treatment of thisestbpy Arnold J in
Vestergaard Fransden A/S v Bestnet Europe [RP@LO] FSR 2. In that case, the
learned judge reviewed the authorities on this fpoimetail and at [76] expressed his
conclusion that an injunction will not be grantedprevent a future publication of
information that has ceased to be confidential.gHalified this statement in relation
to information that could be regarded as havingratdd degree of confidentiality
even though it could be ascertained from public @ionsources. He also separately
discussed the question whether a court had powgratet an injunction to prevent a
defendant from benefiting from a past misuse offidential information even at a
time when the information has ceased to be contiiaen
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59. In response to these submissions, Mr Spearmarhé&BBC relied heavily on the
decision of the Court of Appeal in Schering Chensidad v Falkman Ltd1982] 1
QB 1. He submitted that, properly understood, thies authority for the court
retaining the power to prevent a person, who wadeumn equitable duty not to
disclose confidential information, from disclosititat information at any time even
after the information had come into the public doma

60. The decision in Schering Chemicalas analysed in Vestergaatd the latter case, it
was held that Schering Chemicalas to be regarded as a case where the information
always had a limited degree of confidentiality @angias that which was protected by
the injunction in that case. | accept that analgéiSchering Chemicald-urther, in
my judgment, there is later authority which showattSchering Chemicalsannot
any longer be, if it ever could have been, relipdruas establishing the proposition
that the court can restrain publication of matewaich is no longer confidential. |
refer to the treatment of that decision by Lordv@ii of Aylmerton in_A.G. v
Guardian[1987] 1 WLR 1248 at 1319 D-E, referred to by Biagn LJ in the Court of
Appeal in A.G. v Guardian Newspapers (No[1990] 1 AC 109 at 217C. | stress that
| am only concerned at the present point with tpgitable duty of confidence and not
with the effect of any contractual restriction asalbsure of information.

61. It follows from the above, that if Mr Collins’ idéty as The Stig is no longer
confidential information, then | should not gramt iajunction to prevent Mr Collins
revealing that identity. In view of my findings ththe information is no longer
confidential, it is not appropriate to hold thaistis a case where there is a residual or
limited confidentiality in the information which shld be protected by the grant of an
injunction.

62. For the sake of completeness, | add that Mr Speadithnot in the end submit that |
should reach a different conclusion by reason efabssibility that the information in
guestion had entered the public domain as a retpitevious breaches by Mr Collins
of his duty. Although Mr Spearman made detailednsisbions on such a possibility
in his skeleton argument, at the hearing he acdepi@ he could not show that the
statements in the press in January 2009, folloviitrgCollins’ visit to the Bristol
gallery, were the result of a breach of duty by Gbilins. Further, he did not argue
that the statements in the published accounts @fstirvice company involved a
breach of duty by Mr Collins or by the service camp. Accordingly, it is not
necessary to discuss whether the result would baee different if the information
had entered the public domain by reason of a breadhty by Mr Collins although it
seems to me that the balance of authority is thiatdoes not make a difference in
connection with future publication of informatiomat has lost its confidential
character.

63. At the hearing, Mr Spearman sought to bring thseoaithin the principles identified
in Vestergaards applying where a court is asked to grant amatjon to prevent a
defendant from benefiting from a past misuse offidential information even if it is
no longer confidential. That question was discudsedetail by Arnold J at [82] to
[92] and he expressed his conclusions at [93].

64. Mr Spearman submits that Mr Collins must have bnokis duty when he revealed
his identity to the publisher in 2009. He submitsttthe information was still
confidential at that stage and that the earliecudision in the press about the identity
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65.

66.

67.

68.

of The Stig had not made Mr Collins’ identity aseT8tig generally accessible. He
further submits that Mr Collins’ autobiography wiinly be ready for the 2010
Christmas market because of the earlier disclotutbe publishers in 2009. If Mr
Collins had waited until his identity was in thelic domain (which was in August
2010 for the first time) his book would not be reddr the 2010 market but only for
the 2011 Christmas market. Indeed, if Mr Collinaaslonger going to play the part of
The Stig, then the book might not be of any intefesthe 2011 Christmas market
and for commercial reasons might never be publiskedordingly, it is submitted
that | should grant an injunction to prevent Mr @@ taking advantage of the fact
that he revealed his identity to the publisher@002as compared with the situation he
would be in if he only now revealed his identityarEhe purposes of considering this
submission, | will assume in favour of the BBC thiatan establish the factual matters
which are relied upon for this purpose.

In my judgment, the discussion in the cases whiehcallected in Vestergagrduch
as Terrapin v Builders Supply Co (Hayg4$967] RPC 375, Roger Bullivant Ltd v
Ellis [1987] FSR 172 and Universal Thermosensors Ltdddeh[1992] 1 WLR 840,
all involve circumstances where an injunction gednby the court would prevent
damage which would ensue to the claimant if nonojion were granted. If the
apprehended damage has already been inflictedyirea®ant, or could be inflicted
pursuant to lawful action by a defendant, then ynjndgment it is not appropriate to
grant an injunction. Such an injunction would nobtpct the claimant from harm
caused by the unlawful action of a defendant. Altdio such an injunction would
deprive the defendant of a benefit, it is not goprause of the court’s power to grant
an injunction merely to punish a defendant forgresvious unlawful action, where the
injunction does not protect the claimant againsgthier harm, unlawfully caused. The
court may award a financial remedy to a claimansuoh a case, but that is not the
remedy sought by the BBC on this application.

In the present case, the identity of Mr CollinsTae Stig is in the public domain. If
that has caused and/or will cause harm to the BBIG,not see how any further harm
will be caused to the BBC if Mr Collins is allowéd publish his autobiography in
time for the 2010 Christmas market.

For the above reasons, in so far as the case agairGollins is based on an alleged
equitable duty of confidence, | decline to granti@anction to restrain Mr Collins
from revealing his identity as The Stig. Furthedecline to grant an injunction to
prevent his autobiography being published in tiowetltie 2010 Christmas market.

Mr Spearman lightly suggested that | could consgtanting an injunction against Mr
Collins on the basis that he owed to the BBC a diitgood faith and that he had
broken that duty and that an injunction remainegr@priate even though his identity
as The Stig was now public knowledge. In my judgmens not likely that a court
trying this claim would conclude that Mr Collins ed any duty of good faith to the
BBC. Further, if further disclosure of his identdag The Stig would not cause further
harm to the BBC, | ought not to grant the injunetsought.

The claim against the publishers

69.

The claim against the publishers is put on thesbtist it is threatening to commit a
breach of an equitable duty of confidence owedt Ity the BBC. In my judgment, the
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claim to an injunction against the publishers féds the same reasons as the claim
against Mr Collins, based on the equity of confenfailed. The information in
guestion is no longer confidential and neither Mili@s nor the publishers is under a
continuing equitable duty which prevents them pibfig the information.

The claim against the service company

70.

71.

72.

73.

74.

The claim against the service company is baseth@rerms of the contracts which it

entered into with the BBC and on the equity of arice. So far as the equity of

confidence is concerned, the position of the seremmpany is the same as that of Mr
Collins. The identity of The Stig is no longer culaintial information and the service

company is not bound by a duty in equity not teldise that identity.

The claim in contract against the service compages a large number of issues, to
some of which | refer below. However before mentigrthose issues, there seem to
me to be two points which need to be discussedsé& o matters, whether taken

together or separately, seem to me to justify #fasal of an injunction against the

service company.

The first point is that the involvement of the seevcompany in the publication of the
intended book and in the discussions between MiirGand the publishers in 2009 is
completely obscure. As to the position in 200%eéms likely that the revelation to
the publishers that Mr Collins was The Stig woultyé been made by Mr Collins
himself, or possibly his agent, rather than bysbevice company. | was told by Mr
Tomlinson that both Mr Collins and the service camyp had at some point entered
into contracts with the publishers in connectionhwthe publication of the intended
book. In the absence of any further informatiomfér that the purpose of there being
two contracts is that some of the revenues fronpth@ication will be received by the

service company. If there were any revelation bg #ervice company to the
publishers in 2009 it can only have been of thetrteashnical kind and following the

principal revelation made by Mr Collins himself.

Similarly, not much is disclosed in the evidencdathe involvement of the service
company in the publication of the intended booke Thook was written by Mr
Collins, not by the service company. The manusaexigs provided to the publishers
principally, if not exclusively, by Mr Collins. Therocess of publication will now be
handled by the publishers. Although there is a rembtof some sort between the
service company and the publishers, | infer thatrtile of the service company will
be confined to receiving some of the resulting nesss.

The second point is to consider whether the grahanjunction against the service
company which prevented it from stating that Mrlidslwas The Stig would confer

anything of benefit on the BBC. | do not see howatld. The fact that the service
company might be prevented from stating that Mii@®lwas The Stig does not undo
the fact that the identity of The Stig is alreadythe public domain. Further, such an
injunction will not prevent Mr Collins and the pigiiers from stating that Mr Collins

was The Stig. Even if | restrained Mr Collins frgrocuring the service company to
break its contract by stating that Mr Collins wdseTStig, that would not prevent Mr

Collins himself stating the same thing as he iewotise entitled to do. That means
that 1 do not need to consider whether Mr Collinshtrol of the service company
would render him liable in tort for the companyt®fches of contract.
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75.

76.

77.

78.

79.

80.

Having regard to the two points discussed abowe, hot think that | ought to grant
an interim injunction against the service comparatgver the answers might be to
the various questions which arise in relation te theaning and effect of the
contracts.

Further, for the same reasons as | gave when ingelcto grant an injunction against
Mr Collins to prevent him benefiting from a paseach of duty by him (by disclosing
his identity to the publisher in 2009), | will ngrant an injunction which would

prevent the service company benefiting from the faat the intended book is now
ready for the 2010 Christmas market. It is theeformaterial to inquire whether the
service company was a party to any disclosureefdantity of The Stig in 2009 and,
if so, whether its conduct was a breach of contacta breach of the duty of
confidence and whether it was induced by Mr Collins

In these circumstances, | will make some brief cemi®s only on the many points
that might arise in relation to the claim in cootragainst the service company.

The relevant obligation in the contracts which nefé to series 13, 14 and 15, stated
that all matters concerning the contribution of #svice company and Mr Collins
were to be kept confidential. That obligation woanlat be broken by a statement as to
Mr Collins’ identity as The Stig when that factrie longer confidential. The relevant
clause also states that the service company andCMlins must not disclose
information about the programme. It is not cleawetihier that obligation applies only
to information which remains confidential. The pgaseems to me to be well arguable
either way.

There may be an issue as to whether the termeafahtracts which referred to series
13, 14 and 15, which dealt with the subject of edwg information about the
programme, superseded the earlier term in someeoéarlier contracts which stated
that the service company was not to reveal itstitjeto anyone. Again the point is
arguable. Further, there is an issue as to whétleereference to the service company
not revealing its identity should be interpretedttsat it means that it is not to reveal
Mr Collins’ identity.

In view of my earlier conclusion that it is not appriate to grant an injunction
against the service company, it does not seem taonte helpful to discuss these
points further.

Other claims

81.

82.

So far | have considered the claims made by the BBf@lation to the fact that Mr
Collins was The Stig. The application notice serbbgdhe BBC also claims a more
general injunction to prevent the Defendants frastldsing other matters about Top
Gear which might be confidential.

Mr Tomlinson submitted that it was not approprifmtethe court to grant what was in
effect aquia timet injunction when the BBC had not shown that thees\a strong
case that a breach of the apprehended kind wotlglicoccur. He also objected to
the proposed order on the ground that it was re#tradnd precise and the Defendants
would not know, if such an order were made, whas \parmitted and what was
prohibited.
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83.  Although the BBC has asked the publishers for aycopthe manuscript of the
intended book, this has not been provided. Mr Spaarvery realistically accepted at
the end of the argument that, essentially for dasons put forward by Mr Tomlinson,

he could not ask the court to make the more gemgraiction which was claimed in
the application notice.

Theresult

84. The above reasons led me to announce®@®eptember 2010, at the conclusion of the
hearing, the overall result of this interim applica which was that | would not grant
an interim injunction against any of the Defendants
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