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Publication of any report as to the subject matteiof these proceedings or the identity of

the Claimants is limited to what is contained in ts judgment

Mr Justice Eady :

1.

On 28 and 29 July 2010 | heard an application enGlaimants’ behalf to continue an
interim injunction originally granted on 16 Julfturther submissions in writing were

received in August, September and October from bolls. Then in November there
was yet further evidence submitted and even a stqioee another oral hearing.

Eventually, by the first week in December the martidecided that this was

unnecessary but that | should receive more wriigmmissions (on the maintenance
of anonymity). The last were received on 13 DeaambThis accounts for the

considerable delay in delivering the judgment. hds led to regrettable additional
anxiety and stress for those immediately concerned.

The claim is based upon apprehended infringementgylats of confidence and/or
privacy under Article 8 of the European Convention Human Rights and
Fundamental Freedoms. This is a jurisdiction incwtihe decisions to be made are
rarely straightforward. By contrast with the susfgen made by Lord Woolf CJ in the
Court of Appeal inA v B PIc[2003] QB 195, it has proved, following the Housfe
Lords’ decisions inCampbell v MGN Ltd2004] 2 AC 457 and iRe S (A Child)
[2005] 1 AC 593, that the answer in most casesiidrbm obvious. Nevertheless,
Parliament has clearly imposed upon judges, threut®(3) of the Human Rights Act
1998, the burden of determining at this preliminatage, almost always on
incomplete or partial evidence, whether an injwrctis likely to be granted at trial.
Guidance has been given by the House of LordSream Holdings Ltd v Banerjee
[2005] 1 AC 253, but that does not make it any exasiThere are no hard and fast
rules. It is a question of weighing up competingn@ntion rights and forming a
judgment on the unique facts of each case.

As is so often required in these cases, | shaltiiegread a careful path, so as to
make my reasons comprehensible to any interestateravhile, at the same time,
trying not to include material that would be unresagily intrusive or embarrassing to
the parties.

The First Claimant often appears on television iandarried to the Second Claimant.

They have always guarded their private lives cloaeld have never sought publicity.

They have teenage children whose interests theglsmeconcerned to safeguard. The
application is intended to protect them all, sodarpossible, against the inevitable
intrusion a newspaper publication would make ihtgrtprivate and family lives.

The Second Defendant is a single mother in readigtisability benefit. It seems
from the evidence that she had suffered from timetitne with mental health
problems. She has only ever met the First Clairfend to face on two occasions, in
April 2009, when he made brief visits to her hom@he nevertheless conducted a
kind of quasi-relationship with him “on and off” tweeen about March 2009 and
February 2010 by means of telephone, texts, ermadsweets. Intimate and personal
thoughts were exchanged and there was also a gealdod flirtation and sexual
innuendo. She now wishes to sell her story toSteday Mirror although it is said



that she is not motivated by money. A “confidenigreement” has already been
entered into with the paper. The publisher ofribe/spaper has been joined to these
proceedings as the First Defendant.

Any such publication is likely to prove distressitg the Claimants, and almost
certainly to their children also, and the procegdiare brought in an attempt to avoid
that. Although there can be little doubt that ttewerage contemplated would be
intrusive upon the Claimants’ family life and bribgwilderment and distress to their
children, it is correspondingly true also of thec@®d Defendant’s family. She too
has a young daughter (and another who is now alt)adithave no doubt that these
are all persons whose Article 8 rights are curyeatigaged: see noldonald v Ntuli
[2010] EWCA Civ 1276 at [24]. It is also the cabat the Defendants’ Article 10
rights are in issue and have to be weighed aloegsid

There is evidence before me as to the likely impgmn the Second Claimant’s
health and as to parental concerns about the imyt the children in the school
environment. As | understand the attitude of tlesvspaper, it is simply that a
married man cannot be accorded greater rights wsideration by the court than a
single man and, in so far as there may be any immadis family, that is too bad.
Yet it is now well established that the first questa court has to address on
applications of this kind is whether Article 8 righare engaged. As to that, the
threatened publication would undoubtedly engage Ahtgcle 8 rights of all the
persons | have identified. The fact that the F@&imant has a wife and children
simply means that there are more persons whosts fiigtve to be taken into account.
They cannot simply be ignored on the basis of tiaal arguments along the lines of
who has a cause of action and who does not. $iegewould at least potentially be
affected by the exercise of the Defendants’ Artitle rights, their Article 8 rights
have to be weighed in the balance.

There can be little doubt of the likely impact affglication on the First Claimant’'s
life. It was articulated by the Second Defendaersklf who told é&Sunday Mirror
journalist, in their initial conversation on 6 Jutyjust don’'t want it to wreck his life,
because he doesn’t deserve it ... we all make mistalan’'t we, and | don’t think we
should crucify him for it”. It was hardly an exaggtion on her part to suggest that
the lives of the Claimants and their family would bwrecked” — at least for a
significant time. Their counsel, Mr Desmond Brow@€, has laid emphasis on the
protection afforded by Article 8, specifically, tamily life and on the plea contained
in the Second Claimant’s evidence to be given tppodunity to rebuild their
marriage in private. She herself has apparenstydstone in weight.

The attitude of the Second Defendant was fairlysiant for several days at the
beginning of July, in that she too regarded ak thiaterial as private and she herself
then had no wish to see it exposed in the mediae fisst had an inkling of press
interest when she was apparently door-stepped eatettd of June by a female
journalist representing thidews of the World She spoke of a “tip” that the Second
Defendant and the First Claimant had had an adifadrthat he had left his wife. This
was clearly inaccurate in that no “affair” in thenwentional sense of that term had
taken place. In so far as there was any suchiage$dtip, it could only be
characterised as “virtual’. Moreover, the Firsai@lant had only “left” the Second
Claimant, for a few days in April 2009, in what Hasen described (by the Second
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Defendant) as a marital “blip”. It was so fleetiageparation that their children were
not even aware of it.

The News of the Worlgournalist had gone on to use what Mr Browne chlidne
standard journalistic ploy” to secure co-operatitom an unwilling source. In the
Second Defendant’s words, “She told me that they st@as going to get out, and so |
should give my side of it — so that | would havensokind of control over it”. She
was naturally anxious about it and spoke to thestF€laimant. He was also
concerned and feared that “his life was going tibapse”. That conversation took
place on the morning of 30 June, after he rangspanse to a text message from her
of the night before.

It seems, however, from the evidence of the Seddefendant’s [public relations
adviser, Mr X], that she had already seen him lxy time. He claims that they first
met on 29 June and there is no reason to douBhié says that she made contact with
him on the recommendation and introduction of aebaok “friend” (a journalist who
wishes to remain anonymous). She told Mr X affitts¢ meeting that she wanted the
story stopped if possible. That seems to have heepurpose in consulting him. He
gave some degree of encouragement to her on 2stating that he thought that it
would not get out. Unfortunately, rumours had adie begun to appear on various
websites. How this story leaked out is not knolaut, there is clearly a limited range
of possible sources.

The Second Defendant texted the First Claimantelahing: “Bloody papers. My
worst nightmare”. She was still concerned aboet gtory appearing in the media
because of the impact on herself and her family;particular, because she did not
want to be portrayed as a person who had suppobkadlpan affair.

The next day, 2 July, as she informed the Firsin@at, she felt that she was “being
pushed from all angles by everyone”. She fearatishe would be made to look like
a “marriage wrecker”. She again used the phras@stwnightmare”. Sadly, when
she had been in a clinic in 2003 receiving treatnfi@nmental health problems, she
had been assaulted and abused by a male nurse —-hashsubsequently been
convicted of a criminal offence. She receivedrgdasum by way of compensation.
He took advantage of her, it seems, while she waemuthe influence of prescribed
drugs which he administered to her. She had tleem Isuffering from anorexia and
she was concerned that a photograph of her takibrattime, which showed her in an
emaciated condition, might be resurrected and plbtl in a newspaper. She had
even been told by thidews of the Worlgburnalist thatshehad such a photograph in
her possession. She was especially afraid abodianeeverage because her assailant
might read all about it and recognise her. Thelawe suggests that the Second
Defendant is, at least in some respects, stilagilie and vulnerable person and that
she has found this experience extremely distressing

During the afternoon of 2 July, she spoke to Mr idaRrice, the solicitor advocate
who was giving advice to the First Claimant at ttuete. She told him that she had
been to Mr X to try to stop the story coming o@he said that she just wanted to be
left alone by everybody and not to be mentionethépress. She reassured Mr Price
about her own intentions, when she said that shiestie would not “do” a story and
added: “It goes against my morals. The only tim®@uld ever talk about anything is
if I was ripped to pieces and slagged off”. Sheoalold him that she had been
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“friends” with the First Claimant and that she wésrthest from the kiss and tell
type”. It thus seemed to Mr Price at that timet noreasonably, that there was a
community of interest between her and his clienthey both wished to avoid
exposure in the press.

Her attitude at that time appeared to be that thelevrelationship had been private.
In her words, “It's all private. Me knowing [theirBt Claimant] is private. What

happened between us is private. It's all privaig, so is my illness”. She told Mr

Price, “I just want to be left alone as much aslbes”. She had no criticism to make
of the First Claimant, saying that “[he] hasn't éoanything really: neither of us

have”.

Three days later, on Monday 5 July, the Second r2ifiet requested Mr Price’s
telephone number in a text message to the Firstn@td and spoke to him, for the
second time, at 16.45 that day. Meanwhile, at 2,6she had texted the First
Claimant and reported that:

“X insisted that | told him everything or he coutdnelp me. |
don’t think I've had good advice and I've screwegseif.”

By the time she spoke to David Price, she was thesgrherself as “completely
stressed out”. She asked at that stage, clealllgeting no reason to distruisim,
how trustworthy X was. He replied, “If you don’tawt a story to go in, the solution is
not to meet X”. She made clear that she had mpiesi any deal with him and was
not intending to publish her story. This was ndtatvshe wanted. She recognised
that newspaper coverage would not be helpful toGlemants’ marriage and that,
equally, she did not want to be “out in the nataansome ‘bit’ of stuff of [the First
Claimant’s]”. She would be “ridiculed as a tart”.

The same evening, the Second Defendant texteditee Glaimant and recognised
that she had “screwed up”. She added, “Fell féw wery nice journo and an expert
agent”. She added:

“I completely panicked. Oh hell. Damn i said aggse i didn’t
want any of this! My worst nightmare. Say somagharrr!
Help with this can you!

My God if i'd wanted to do a kiss and tell don’twyohink i'd
have wanted money for it?! | just know this is @ogiout.
It'll ruin my life. My youngest will get teased athool. I'll be
ridiculed as a tart. Shit shit shit. Hate yothtigow!”

The reference to her own daughter serves as a demiii any were needed, that the
Article 8 rights of her own family are very much point. A few minutes later, she
texted again:

“I know she spun me a line and played me good aongqp.
What am i to do?”

The following day, on Tuesday 6 July, there waseeting at Mr X’s offices at 3.30
p.m., at which the Second Defendant was intervielmed journalist from th&unday
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Mirror called [Ms K], who described herself in evidensehaving a “distinguished”
reputation. Mr James Price QC, appearing for teeidants, said that her interview
was impeccably and professionally carried out. iN&ethat is so or not, it is
necessary for me to consider the content of it laomt it impacted on the Second
Defendant and her perception of her own best istere

| have seen what appears to be a full transcrighigf interview, at which Mr X’s
assistant [Ms D] was also present. The Secondridafd’s attitude appears to have
undergone a significant change at some point tkierealn particular, she became
suspicious of Mr David Price. Why this happenechas entirely clear, but it may
have been partly because of the denigration ofthyrivis K. She had described him
at the interview, for example, as a “slippery lawyeShe had also asked the Second
Defendant if he had offered her money to keep guikich she firmly denied.

Ms K was clearly determined to undermine David @because, two days later, in a
text timed at 22.31 on 8 July, she told her:

“ ... remember your name will go round in a memo from
[David] Price who is being paid to protect [thesEiClaimant],
not you. Sleep on it and see what you think inntoening”.

She was trying to suggest, for no good reasonltieah imagine, that David Price
would be circulating her name around the mediany avent. This was plainly
calculated to alarm her. The Second Defendanhgbeather naive and having no
reason to disbelieve what she had been told byjatmalist, begged Mr Price,

“Please don’t send a memo round with my name in $he added that Ms K made
this prediction about Mr Price “in response to ralfing her i'm not doing a story”.

In other words, according to the Second DefenddstK was seeking to overcome
her reluctance to sell her story by further attagkDavid Price and by telling her,
falsely, that he would send a memo round with fanea in it whether or not she co-
operated.

Ms K also grumbled to the Second Defendant, whenrefused to sign a statement,
that she had wasted her (Ms K’s) week. It is ingoarto have in mind the potential
impact of these various statements upon the Sedoafkndant’s vulnerable
personality.

It is necessary to return to the initial intervi@enducted on 6 July. Mr Browne
points out that it contained a certain amount o@ttéring up” of the Second
Defendant. She was told how attractive she wag, (@neffect, more attractive than
the First Claimant deserved). She was also askeether she had appeared on
television doing modelling. When she said that slas embarrassed about being
asked whether she had “had sex” with the Firstr@aait, Ms K replied “The things
I've seen in this office” and Ms D added “We've hsmime laughs”. All this was no
doubt intended to put her at ease and persuadw liepill the beans”. In point of
fact, however, it is common ground that they hati*had sex”.

Further encouragement was offered by commentsasich

Ms D: Don’t worry. We have seen naughty videoslbf
kinds, haven't we, [K]?
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Ms K: We have. You wouldn't believe what we've
seen.

When the Second Defendant produced an envelopeinorg email and other
exchanges with the First Claimant, as Mr X had dsker to, she showed some
embarrassment at what she described hesitantlg &st ‘0f horrible ... erm” (i.e. a
reference to the intimate nature of the exchang&h)s was greeted by Ms D (acting
on Mr X’s behalf) with the request: “Let’s have @k. It's OK, we're all girls.
We're all ladies”. This would all need to be taketo account in assessing Mr James
Price’s submission, in so far as it matters, thHa interview was conducted
“professionally”.

It is fairly obvious that the Second Defendant w88 showing reluctance for her
private life to be exposed to the media. If driverit, however, she wanted it to be
expressly included in any such story that shetfet her hand had been “forced by
the media”. Ms K reacted unfavourably to this ®gimpn by saying, “ ... That makes
it sound like we have held a gun to your head”e 8idl not want anyone to have that
impression and therefore came up with an alteraasisenario, in the hope that it
might fit in with the Second Defendant’s intentiamehile harking back to thdlews
of the Worldjournalist’'s “standard ploy”):

“We can say you were worried it would all come autWhen
internet rumours started spreading, or somethiag thhat, she
felt she had no other choice but to come forwaltdmakes it
sound like ‘I didn’t want to do this, but it's tHesser of two

1N

evils'.

Ms K there seems to be recognising the Second Dafels reluctance to be publicly
exposed, but is putting forward ways of overcomthgt and achieving her co-
operation in aSunday Mirrorstory. It is difficult to see it as a genuine gea,
however, since nothing had so far come into thdipummain to put the Second
Defendant in a bad light; for example, as she adt herself, by “ripping [her] to
pieces”, “slagging [her] off” or portraying her as“marriage wrecker”. Nor was
there any evidence to indicate that it was aboubappen. There is no reason to
suppose, therefore, that any of Ms K’s suggestwase truly intended to further the
Second Defendant’s best interests. She was catternther with “getting round”
recent developments in the law, so as to publigalacious story about a minor
celebrity. That emerges clearly from what she.sdidere was no pretence about it.

One begins to see, therefore, in the course ointikeview the genesis of some of the
“public interest” arguments that were introducefbbe me in seeking to override the
Claimants’ (and incidentally the Second Defendanights under Article 8. Ms K
gave her understanding of the law and indicatetitimeould be necessary to come up
with a public interest argument in order to overeotme protection nowadays
afforded to personal and family privacy against mddtrusion — especially, she
made clear, in the case of someone like the Filathtant, who had always been a
private person.

Ms K was clearly inclined to take a creative apploaShe suggested that a “way you
could get round it” was by showing inconsistencytvithe First Claimant’s image as
“the perfect family guy”. She almost immediateBcognised that this would be a
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problem, however, for the very reason that he hewknpromoted such an image.
She recognised that, “If you keep yourself quitegie, you have got to say there is a
good public interest to print the story”.

Ms K therefore came up with a new idea — what €fierred to as “the BBC side of
things”. She said:

“ ... | am speaking from the top of my head. | wouhlave to
put everything to our lawyers and editors, but ppehthe fact
that [the] BBC got involved is quite interestingchase, as
taxpayers, we pay ... we fund the BBC essentiallg, ifSthey

are trying to cover up his private life, is thag@d payment of
taxpayers’ money? Could we get around it that w&yR | am

just thinking on my feet here ... sort of thing.”

This appeared to originate in an account the Se@wfdndant had given Ms K of a
brief telephone conversation between her and a reewiba BBC production team,
who was supposed to have suggested or impliecshemight be offered protection
by the BBC. | shall have to return to this subjeter, since | now have evidence
both from the Second Defendant herself and frormteenber of the production team
who had been identified. It is interesting, howevkat as late as 8 July the Second
Defendant gave David Price an account of her dgonson this topic with Ms K and
said that the BBC incident had been exaggerateaithing had actually happened”.
But Ms K had told her it was important “becausaduld look good in front of the
judge”. | shall need to come to a conclusionhi@ light of those differing accounts,
as to whether or not the Second Defendant’s latesunt is “likely” to be accepted at
trial (for the purposes of s.12(3) of the HumanHhgsgAct 1998). If not, “the BBC
side of things” would lack any factual foundation.

One can see also in the transcript the first fiagesteps of what became the principal
public interest argument when the application cdrere the court, namely that a
powerful “celebrity” was supposed to have exploigedulnerable “victim”. Again, it
originated with Ms K: “Do you think he kind of pred on the vulnerable side of
you?”. This was immediately, however, dismissedh®/Second Defendant: “No, |
don’t think he preyed”.

It was Ms K also who raised the possible incentizthe Second Defendant receiving
money for her story and said that Mr X would dedhviner editor. She already had at
that stage a letter to hand to her in these terms:

“The Sunday Mirror agrees that it will not publigie interview
conducted on 06-07-2010 until a reasonable negdtiat
settlement is reached between us regarding puiblicaf the
said interview.”

The Second Defendant herself appeared to be temptetkast, and enquired:
“Privacy laws aside, is this sellable? Is this $loet of stuff they like because of who
he is?”

Not surprisingly, the Second Defendant, in a furte@nversation with David Price at
10.30 the following morning, said that she wasdihving nightmare” and “scared”.
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She told him, “I'm being pushed and pushed and @dish She understood exactly
what was happening. By now, she seemed to be goiqugite the opposite direction
from that which she had intended when she firsghbbelp from Mr X. She wanted
his advice on keeping her private affairs out @& tlewspapers, but it seemed that he
was in touch with th&unday Mirroreditor and that a “confidentiality agreement” had
already been drafted giving exclusive rights tot thewspaper subject only to “a
reasonable negotiated settlement” (i.e. presunmabtp an agreeable sum of money).

It was in the newspaper’s interest to publish aystd some kind. It was also in Mr
X’s interest because that is how he would be p#ideems, however, that the Second
Defendant still remained to be persuaded that & imdner best interests. The only
advantage to her would be financial, and yet sliedagd (no doubt quite genuinely)
that she was not the “kiss and tell” type. Dawviat® can hardly be blamed, however,
for greeting the news of her interview with someeiism. He could not
immediately understand why she would give an ingvwvto a journalist at Mr X’s
office if she genuinely wished to avoid publicityt would naturally appear as if
either she had been misleading him up to that pabldut her true intentions, or she
was being manipulated into providing a tabloid yt@gainst her wishes.

Twelve hours later, the Second Defendant texted-tte¢ Claimant and assured him
that she had not yet signed anything other tharfdbefidentiality agreement” with
the newspaper. She also said that she had ortlyfgusd out that “no paper can
publish a story without evidence”. This may peshapem an odd comment to make,
but it rather indicates not only her naivety andWndnerability to being manipulated,
but also her need, at that time, to find someorecshld trust to give her independent
and realistic advice. It was shortly after thisseems, that Mr X put her in touch with
a firm of solicitors he had used before and whiak bheen acting in this litigation for
the Sunday Mirroralso.

It is instructive to follow through the narratived these developments as they
occurred. On 8 July, a friend of the Second Dedehdbeing apparently concerned
about the circumstances in which she then foundelfertelephoned a solicitor in
David Price’s firm. A transcript of the conversatihas been made available. He was
clearly anxious because he understood that the nSeefendant was being
“bounced” into agreeing to a story being publisheden though that was not her
wish. He also seemed to know of the “standard”pldiat is to say, he was aware
that she was being persuaded that such a storydwbylsome means, come out in
any event. It is surely reasonable to assumeth®afriend in question could only
have got that account from the Second Defendarselier whether or not she had
actually authorised the call to be made. He wesrded as saying:

“Obviously all her contacts at the moment, her wanfts are
[X] and the [news]papers, and they are all advisiagthat this
story is going to get out one way or another, bsedbuey are
all biased in my opinion. They all want a story. She has
been advised by [X] and everyone else that, ifdtesn’t give
her story, there will be another story that is kbua go to
print.”

He said that Mr X was telling her that she had dveget her story out, as the
information would be coming out on the Internet.
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Later that day, in conversation with David Pricke tSecond Defendant herself
confirmed that this was exactly the course beimgpgetl by Ms K, who had yet again
told her, at a meeting that evening, that if shegerated with David Price he would
inform all the other newspapers. There was no mgidior saying this, but it had
clearly alarmed her. (It is conceivable, of couthat if the Second Defendant agreed
to a consent order she might have been identifieal ¢onfidential schedule, but that
would only have been part of the process of mainmgi her privacy — as she
originally wanted.)

This was the conversation in which the Second et also reported to David
Price that the “BBC side of things” was importamichuse “it would look good in
front of a judge”.

An hour later, at about 21.30 on 8 July, the Secbefendant revealed her then
wishes and intention in a text to David Price: ath happy that between us we can
keep this out of public’. She added that her mvirag “worn out with the worry”. All
this would appear to be consistent with the corcerpressed earlier to David
Price’s colleague by the Second Defendant’s frientet Ms K continued to exert
pressure and again, as | have said, made a digpgragd unfounded allegation
against David Price in a text just after 22.30game evening:

“Your call entirely, but remember your name will gmund in a
memo from Price who is being paid to protect [thestF
Claimant], not you. Sleep on it and see what yooktin the
morning. [K] ... X"

The message was clear. namely, that David Pricaldmot be trusted and that her
interests would be better advanced by confidinglirK and theSunday Mirror

Although | was told in court by Mr James Price ttreg Second Defendant wished to
publish her story by that stage, it is obvious frirase exchanges that this was not
always so. Indeed, even up to the time when sts¢ ¢onsulted the solicitors
introduced to her by Mr X, and who were also acfmgtheMirror, her wish (unlike
that of the newspaper) was to avoid publication.orddver, the pressure being
exerted on her by Ms K (exemplified through her repsesentations about David
Price) is something to be borne in mind when thartcaomes to carry out the
balancing exercise as between Article 8 rights Iciog those of the Second
Defendant) and the Article 10 rights of the two &wefants. It is clear, for example,
from the Court of Appeal decision Murray v Express Newspapers HR009] Ch
481, at [36], that a judge needs to take into actmter alia “ ... the circumstances
in which and the purposes for which the informatmame into the hands of the
publisher”. These are relevant considerations wheames to attributing a value to
the proposed exercise of the Defendants’ Article rights as compared to the
intrusive effect it would have upon the Articleights of the Claimants. It is part of
making an assessment of proportionality.

Ms K’s persistence seems eventually to have preddal the morning of 9 July, after
she had given the Second Defendant the chancelgep“®on it”. At 13.10 that
afternoon, she texted David Price (still withoutany way complaining about his
behaviour):
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“Sorry, David. I'm being convinced this will verjkely get
out. If [the First Claimant] or | gag ourselvese[iby giving
cross-undertakings], we’ll have no defence oppatyun

It is worth noting that this reason for changing hend, as being given at that stage,
has nothing to do with receiving “independent legghice”, as was later suggested in
the course of submissions. It seems to have bemrght about through her being
persuaded (by Ms K and/or Mr X and/or by the st he introduced) that the story
would get out in the public domain — even if sheéhiveld her co-operation. Yet no
one ever offered her any rational explanation awhyg that should be so. Nor was
the prediction borne out by events.

| must now come to the balancing exercise, as lextwhe various competing
Convention rights, and particularly having regaod the several public interest
arguments presented on behalf of the Defendantss requires me to come to a
conclusion as to the “likely” outcome at trial: eskord Nicholls’ speech iil€ream
Holdings cited above. It is one of those cases in whiobra are conflicts of
evidence, and of interpretation, such that the tchas to labour at a disadvantage:
there has been no cross-examination to test theugaaccounts. No application was
made for oral evidence to be given and it wouldab®most unusual step to take in an
application of this kind. One has, therefore, ézide what is “likely” to happen at
trial on the basis merely of what is so far avdéab

As to the Defendants’ BBC argument, there is a lainbetween the Second
Defendant and the production manager. She islkgaile Second Defendant to have
offered her protection on behalf of the BBC. Tégems to me to be highly unlikely.
The context was that the First Claimant and thelpcbon manager were in a public
house where they spent the evening of 21 April 208&hing a football match. It is
accepted that they discussed the unhappy stateeo€kimants’ marriage, in very
general terms, and the First Claimant's friendshipthe time with the Second
Defendant. The production manager, who had kndvenFirst Claimant for many
years, was sorry to hear about it and thoughthbathould stick with his wife. She
would not in any way (she told the court) have emaged or assisted him in leaving
her. Nor would she have been in a position torgifetection from the BBC and thus
would not have made any such an offer. It is cimadde, in theory, that she will be
persuaded to change her mind in cross-examinatigrab things stand, it seems most
unlikely that any such facts could be establish€dere is no reason to suppose that a
member of the production team would have it witlier power to offer such
protection — and why would she pretend otherwiSé® had no wish to see the break-
up of the Claimants’ marriage.

A second “public interest” point was that there wasbreach of s.127 of the
Communications Act 2003, in that the First Claimantl the Second Defendant sent
intimate images of themselves to one another byilemEhis is common ground.
There is no need for me to go into detail. Whether gives rise to a matter of public
interest is rather doubtful. The point of whethech communications would give rise
to criminal liability under the statute was exptgskeft open in relation to the
telephone system IDPP v Collins[2006] 1 WLR 2223, where the legislative purpose
of the provisions was analysed in the quite difiéreontext of racial abuse. As to
telephone chat-lines, the position was referredntgassing at the end of Lord
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Brown’s speech, he being the only member of theep#m address the question
(obiter):

“(Quite where that leaves telephone chat-linesyirg essence
of which might be thought to involve the sendingrafecent or
obscene messages such as are also proscribed bynsec
127(1)(a) was not explored before your Lordshipd ean be
left for another day).”

In any event, even supposing that their actividiielstechnically amount to a breach of
those statutory provisions, it would not follow thlae public interest in exposing this
would be such as to justify the infringement ofitlgivacy involved in newspaper
exposure. There is nothing in either domestictoasbourg jurisprudence cited by Mr
James Price that would support that proposition.always remains a matter of
balancing competing rights while paying due regargroportionality: see e.g. the
discussion inMosley v News Group Newspapers [2008] EMLR 20 at [113] -
[119].

Again, therefore, | would conclude on the evideatthis stage that it is unlikely that,
at trial, the exchange of intimate images wouldhb&l to be such as to justify the
publication of allegations that would otherwiseeaynse to infringements of Article 8.
It is, incidentally, unclear as to how the revealatiwould be in the interest of the
Second Defendant sindéthere was any significant wrongdoing, she woulpdeap to
be just as implicated herself.

A third public interest argument presented on trefeDdants’ behalf was that the
First Claimant had been exploiting a vulnerable \@anfor his own “gratification”
and that this deserves, in the opinion of the wéyournalists, public exposure and
condemnation. There was no whisper of this frommSkcond Defendant herself until
after she came into contact with the newspaperitandwyers. The evidence of the
communications between them would appear to showe qcearly that her
participation in the explicit exchanges was notyomilling but enthusiastic. It is said
that until she had the advantage of being advisel@pendently, by the lawyers
introduced by Mr X, she was not in a position tpragiate that she had been
exploited. It was only th#lirror journalists who were perceptive enough to see this
and, through the same lawyers, were able to makedadise that she had been a
victim of the First Claimant (rather than a willip@rticipant). A number of points
need to be made about this argument.

First, it involves the assumption that the SecomdeDdant was vulnerable and not
always capable of recognising when she was beiptpiged. The argument is two-
edged, in the sense that if | make that assumjatiasould behove the court to take
that vulnerability into account in assessmgy act of exploitation. That is to say, |
should be equally wary, when addressing the balaat@een her Article 8 rights and
those under Article 10, as to her sudden chandeait about “going public”. If her
apparently willing participation in the electroraad telephone exchanges is noat

to be taken at face value, because of her vulndyabvhy should the same caution
not be applied to her recemblte facein deciding to allow her private life to be
exposed in the tabloid newspaper?
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Secondly, the suggestion of exploitation needs atsdoe assessed against the
background of the Second Defendant’s communicatwitis other men on Twitter.
Once again, | shall not identify them or what pddsetween them, but it is clear from
paragraphs 35-37 of the First Claimant’'s secondesi statement that she enjoyed
sexually explicit and provocative exchanges noy avith him but with others on the
Internet generally — what Mr James Price calledefteone sex”. Indeed, on 29
January 2009 she herself described her Twitter umtcas “looking like a celeb
stalkers function room”. This does ragipearto be consistent with “victim” status.

Thirdly, whether she was exploited by the Firsti@knt is an issue of fact, to be
determined according to the available evidencéhjatstage, of course, incomplete).
It is not a matter of “independent legal adviceThere is no evidence that points
clearly to exploitation in the copious transcripisfore me. It is afnterpretation
which the First Defendant and its lawyers now gegbut upon what happened. They
invite the court to do the same but, in any evargue that it is their interpretation
which matters for present purposes and that it Ishprevail — whether the court is
inclined to agree with it or not. But it seemdtclear, as a matter of legal principle,
that it is for the court to decide whether the dagive rise to a public interest in
overriding relevant Article 8 rights (or are liketg do so at trial). It cannot be a
trump card that one or more of the Defendants hHasen able to think up an
interpretation of the facts, in hindsight, whichppans to provide the makings of a
public interest argument. The court has to comiéstown conclusion on the matter.
Unlike the situation inMosley v News Group Newspapers [2008] EMLR 20,
which concerned the outcome of a trial, the comrthie present case has to form a
view about whether a public interest argument kelyi ultimately to succeed.
Nonetheless, it is still for the court to comet®awn conclusion on that.

If it were relevant to address the issue of “independent ladaice”, it would be
necessary to have in mind the newspaper’s int@meptiblishing a story about the
private affairs of the Second Defendant and harlleexpressed wish, until she met
the lawyers, to keep those matters private. Tbaldcbe said to give rise to at least a
potential conflict of interest which would, in it§etend to undermine any argument
based upon “independent legal advice”.

It was an unfortunate aspect of this applicatiat the Defendants and their solicitors
sought to criticise Mr David Price, as | have alteaaid, for adopting a bullying
manner towards the Second Defendant (who hersekéaapd initially to seek his
assistance in keepinger affairs private). When it came to the hearing, Jdmes
Price quite rightly eschewed any attacks upon D&vide’s professional conduct and
it is thus perhaps unnecessary to say anything raboat it. Since, however, the
attacks were made in evidence to the court, | shoobke clear that | see no
justification for them. He was entitled to repneiséis client's best interests by
exploring the Second Defendant’s intentions withare to publication and to point
out to her (since she was at that stage unrepebetite fact that proceedings might
be necessary against her — she being the pers@odgession of the relevant
information. That is not “bullying” or “threatergh. The First Defendant’s
implication, however, is that he was in some watyngcimproperly and it was these
criticisms which led Mr David Price to instruct cmel, rather than conducting the
case himself, and thus to incur additional expemséis client’s behalf. It is ironic
that these attacks should have been made by tren@s&iits’ solicitors in support of
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their argument that the Second Defendant had rbthebenefit of independent legal
advice, given the fact that there was an obviouerg@l conflict between the two
Defendants. Yet the partner concerned, in het @osmversation with the Second
Defendant, joined in the general disparagementasidPrice, stating thdte needed
to behave himself.

In the course of the hearing, reference having Ipeate to communications between
the Second Defendant and her newly instructed iswi¢ | was asked to rule that
privilege had been waived and that the Claimardsisers were thus entitled to see
the relevant attendance note of 9 July. | wasteavio read it and, subject to a
number of deletions, ruled that part of it shoutd disclosed. In the light of this,

further submissions were made on the Claimantsalbem the issue of “independent
legal advice” and upon how the Second Defendantecamdramatically to change
her stance on publication between about 6 and @ JAlthough not central to the

limited issues | now have to determine, it is appiate to state my conclusions on the
submissions that have been made.

It was pointed out by Mr Browne that, according ttee attendance note, the
suggestion that his client had exploited the Secddetendant’s vulnerability was
actually introduced by the partner in the Defendafitm of solicitors — not by the
Second Defendant herself — just as, earlier, theegaoint had been introduced by Ms
K, but to no effect. (I have not identified thelisibor concerned, since it is quite
possible that Mr Browne’s criticisms of her will nbe upheld at trial, following
cross-examination. | will refer to her simply abke partner”.) The note contained,
for example, the following passages:

“[The partner] commentingthat [the Second Defendant’s}
background makes her ripe for [the First Claimgnt's
behaviour. In these circumstances most people dvaeil
[him] to leave them alone. [She] did not becau$eher
background. This also makes it easier for DavictePto
threaten [her] .... [The partner$tating that [the Second
Defendant] susceptible due to history of abusesyHEa create
trauma of confrontation.” (Emphasis added)

This tends to support the Claimants’ submission tha exploitation argument was
lawyer-driven. It seems to have emerged in a isotis letter of 20 July, which
anticipated that the response would be one of thiity. It acknowledged that “she
may not have expressed herself clearly to [thet EBtaimant] or his lawyer”, but
proffered the explanation that “she was not at fi@ht in receipt of independent
legal advice”. This lacks conviction, since shel leapressed herself to David Price
with complete clarity and consistency.

The partner was suggesting arguments that woultdheirwords of Ms K, “look good
in front of a judge”. It is to be contrasted witte Second Defendant’s own attitude
up to that point. Not only is there no evidenceha intimate exchanges to support
exploitation, but there are many examples of theoBe& Defendant expressing
friendly and affectionate thoughts about the FZ&timant. | do not propose to list
them in this judgment, as it is not necessary tsdentrusive. Mr Browne draws
attention, however, to one example of her robustsmment of the relationship, which
seems to indicate equality and mutuality, so fat gees:
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“He told me all his crap and I told him all my crapput it like
that. And we trusted each other.”

In that statement she comes close to recognism{gyi terms, that this was one of
those common situations in which a duty of “oldhiased” confidence subsisted
alongside Article 8 rights in respect of privatéonmation: see e.dicKennitt v Ash
[2008] QB 73 at [8] and [16]. It is significantsal that in the interview with Ms K on
6 July the Second Defendant told those present ttmatFirst Claimant was a
“smashing guy ... very easy to talk to, very funngrywsweet”. At that stage, as |
have already recorded, she rejected the suggestmtnhe had preyed upon her
vulnerability.

The partnerappears (from the limited summary now before me) to adope
“standard ploy”, as though she was seeking to peesithe Second Defendant to
publish a story on behalf of the newspaper, rathan attempting to give her
objective advice in her own interests. Thus, slaken reference to the possibility of
a story coming out in the media without, for soraason, making it clear that there
were no grounds to suspect that this could happérowm her co-operation. Only she
had the relevant information in her possessione partner speculates that a story
angle might be that “[the First Claimant] leavedewfor crazy anorexic”. That was
plainly calculated to scare the Second Defendatd going public, despite her
reluctance to do so, in order to put her side efdtory. She even goes so far as to
suggest: “You have the right to tell your storyArguably [the First Claimant]
deserves it/others should know about it”. Thatldchardly be described as legal
advice — independent or otherwise. She also attagdt would be “nice” to receive
some money for telling the story, while statingttitawas (obviously) the client’s
decision.

Oddly, the partner did not appear to give the Seédoefendant any advice about the
risks of breaching confidence and becoming, unrsaec#g, involved in litigation. In
order to give such advice, she would need to hanadysed the communications
between the two people concerned, so as to foudgnjent as to whether they, truly,
disclosed evidence of “oppression” or “exploitatiom merely consensual exchanges.
There is no evidence that she had by this stage don It is clear fronMcKennitt v
Ash for example, that in a “kiss and tell” situatioih,is not appropriate to give
unqualified advice to the effect that “you have tight to tell your story”. It all
depends upon a careful analysis of the individiralmstances.

Nevertheless, the partner seems to have formedvihve (on “instinct”) that the
Claimants were unlikely to sue. This was plainlsomg, but it is very difficult to
ascertain the grounds upon which advice to thaceffould possibly have been given
at that stage.

| also received submissions from Mr James Pricéhemattendance note. He argued
that Mr Browne’s arguments illustrated the dangefsordering production of
privileged documents. He reaffirmed that the Sdcbefendant is “unequivocally
determined to publish” in full knowledge of everyity — including what was revealed
at the hearing. She has “reached a settled alydritbrmed decision”. Therefore, he
submits, it is now “simply a matter of history whaty or may not have been the
position four weeks ago”.
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He suggests in the light of the evidence that thee indeed been a risk that a story
would have come out in a form displeasing to theo8d Defendant. A “tipster” had
been “hawking the story round other newspapersg essult of which she had been
door-stepped by thé&lews of the World The allegations could well have been
published without her consent and without referendeer. In that respect, therefore,
she had not been misled by Mr X or tBenday Mirroror their solicitors. The
“tipster”, however, appears to have been puttingualbumours that happen to have
been false. No act of adultery had taken placetb@dlaimants were not separated.
It is extremely unlikely, in those circumstancémtta sensible newspaper would have
published rumours of that sort without obtainingnfoonation from one of the
relevant parties — and especially without therengpeiat that stage, any apparent
“public interest” justification for doing so. Acounted by thé&lews of the World
journalist, at the end of June, the story appe&weoe merely the standard fare of a
minor celebrity leaving his wife for another woman.

As to Mr Browne's reference to the “standard playir, James Price argues that it is “
... virtually standard tabloid newspaper practicedek to persuade a celebrity who is
the subject of such a story that the newspapett@lilthe story from his point of view
if he will provide them with the material to do so”Thus, there seems to be
agreement at least on this point.

Mr James Price also defends the conduct of hisciswli during the 9 July
conversation, as recorded in the attendance nétes observations at this point,
however, teeter on the boundary between legal sdioms and expert evidence:

“[His instructing solicitor] has understood whaetlaimants’
counsel and solicitors have wholly failed to untlamd, namely
how the victims of abuse react to their abusers tandthers
who subsequently take advantage of them.”

He added that the First Claimant himself “ ... shdwdre been alive to the particular
problems that abused women face and to [the SebDefehdant’s] obvious need for
care and support”.

It is therefore a little curious that it is soudbtbuttress this argument by adding, “He
saw with his own eyes how [she] reacted when (oud July 2009) [he] dropped
her”. It is odd for several reasons:

) If the evidence for her vulnerability is pinned her reaction when the
“relationship” apparently ended, it is hard toicr#te him for not spotting her
supposed vulnerability from the outset. He celyailenies any knowledge of
continuing psychiatric problems.

i) To use the derogatory term “dropped her” appearslévate what passed
between them, described by Mr Price himself assfiebne sex”, into some
kind of quasi-partnership in which he owed her aydaf commitment
analogous to that in marriage.

1)) It does not seem consistent with the recent aliegstthat he was pestering
her or forcing unwanted attention upon her. Indé¢lee records show that she
was repeatedly contacting him between May and 099 and was
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continuing to express sexual enthusiasm for hinasas February 2010. |
was told that in April 2009 alone she made 12 tebee calls and sent 316
texts.

All this illustrates how the Defendants’ case, bgywof justifying infringements of
Article 8 rights, depends upon placing a unilatenéérpretation upon events which
are in themselves to a great extent uncontrovergias an interpretation which does
not appear to me to emerge from the evidence m@wtstands. | cannot say that it
will necessarily be rejected at trial after fullekamination than is now possible.
Detailed cross-examination of the deponents maywtha different light on matters,
of course, but | have to assess the likelihoodhigfinterpretation being upheld at trial
on the material currently available.

As to the explanation that the Second Defendant cmhnged her mind about selling
her story to théMirror because she had received “independent legal ddxsce® her

“victim” status, it is not for me to come to a ctusion about that. It may have to be
investigated fully at trial, and especially in cseesxamination, but at this stage |
cannot possibly say that such an argument is $likiel succeed. The material before
me points in the opposite direction. In the erawyéver, this may simply prove to be
a side issue, since it is a matter of balancingSbeond Defendant’s Article 10 right
to “tell her story” (and, of course, the right betFirst Defendant to publish it) against
the Claimants’ rights of privacy and/or confidetitia— irrespectiveof when or how

she came to decide that she wanted to sell heuattmthe newspaper in question.

Another side issue raised in the Defendants’ evides the suggestion that the First
Claimant had in some way “tricked” her into revagliher telephone number. She
gives an account of her registering by way of eroaib website of the First Claimant
and revealing her number for that purpose. Th#tesneans by which she claims to
have been “tricked” into revealing her telephonenbar. The evidence points to the
registration having taken place on 30 March 200%@t telephone records show that
conversations (some quite lengthy) took place prioithat date. If the issue is
significant (which | rather doubt) it will have tiee investigated at trial. On the
evidence originally placed before me, the suggestioa trick seemed unlikely to be
upheld.

On 29 and 30 September, when | was about to retbasgidgment in draft, further
submissions on this issue were received in writing.appears that disclosure had
taken place, in the light of which the Defendamstlicitor concluded that it “ ... has
not solved the puzzling matter of whether [he] otsd [her] telephone number and
home address via the email registration”. Theytwanto observe that the parties’
evidence “clearly conflicts”. That is not a conflithat | can resolve on the present
application and the question, therefore, remainsetidr | conclude that the
Defendants are likely at trial to prove that he ditain the telephone number by a
“trick” on 30 March 2009. Given the evidence of Innaking calls before that date, |
cannot see how | could do so.

On 30 July, | had granted an order for the Defetslaadvisers to inspect the
Claimants’ computer, primarily in order for themsee if they could establish that the
registration on the website had taken place eaitien 30 March. The Claimants’
expert, | was told, was left in no doubt as to thehenticity of the date of the
registration (i.e. 30 March). On the other hamd, Defendants have yet to take the
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opportunity to inspect the computer through theuncexpert. In light of this, Mr
David Price made the following submissions:

“If they do not wish to do so, they should stateettier it

remains the case of either or both of their cliethiat the
registration did not take place on 30 March. Sacltase
inevitably involves an accusation of perverting ttwurse of
justice against our client. We do not think thed Defendants’
legal representatives can properly continue to aclvaa case
that the registration did not take place on 30 Marxithout (at
the very least) taking advantage of the inspeatifoour client’s

computer that they sought and obtained from thegduamhd
adducing evidence from their expert in relation tioe

inspection. It is wholly disingenuous to persistpresenting

the position in relation to the date of registratas ‘puzzling’.

He went on to suggest that judgment should be pastp until the outstanding issues
of disclosure can be resolved.

The only relevance of this is that the establishehguch a trick would supposedly
demonstrate a public interest such as to overh@eGlaimants’ rights of privacy.
This seems somewhat far-fetched in the circumstarcespecially since the Second
Defendant herself, in the 6 July interview, twicesdribed the obtaining of her
number merely as “cheeky”. This would hardly sembe the stuff of genuine
“public interest”.

| did not believe it would be a proportionate udetime and money to delay the

outcome, as David Price suggested, over what séeims a fairly peripheral matter.

| was nevertheless told on 4 October that the Glaisi expert report would be

passed to the Defendants’ advisers in the hopethigtvould resolve the impasse.
This led to an acknowledgment on 13 October thatevidence did indeed suggest
that the registration took place on 30 March 200khere then followed a further

round of submissions on 21 October. Mr David Ppoted out that, despite the
acknowledgment of the force of the Claimants’ ekpevidence, the charge of

“trickery” had still not been withdrawn. That mbg a little ungracious, but the point
seems threadbare in any event. Despite thissitbean responsible for much of the
unnecessary delay in resolving this application.

More central to the decision | have to make is igsie of whether the proposed
revelations, intrusive as they plainly would beg dlikely” at trial to be classified
merely as embarrassing tittle tattle or rathereagisg some more valuable function.
Is it likely to be held that it would be in the pigbinterest as contemplated, for
example, in the Press Complaints Commission Co@e?vould it contribute, in the
words of the Court in Strasbourg,\Won Hannover v German2005) 40 EHRR 1, to

a “debate of general interest to society”? OneWielence before me, it seems clear
that the answers would be in the negative. Acoglgli | will continue the
injunction, as in my judgment the Claimants areelifkto succeed in obtaining a
permanent injunction against intrusions of the lkgndtemplated by the Defendants.

| had in mind that this anonymised judgment shdaddoublicly available and that to
reduce the risks of “jigsaw identification”, whicire well known generally and
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evident in this case, it would be appropriate t&enan order of the kind proposed by
Sharp J inDFT v TFD [2010] EWHC 2335 (QB) and by the Court of Appeal i
Donald v Ntulj cited above. The need for such an order is rathefirmed by recent
evidence which, Mr Browne suggests, indicatestti@iSecond Defendant herself has
regrettably been seeking ways in which to circunbika existing order of the court.

| took into account submissions on the form of oitk@t was appropriate in the light
of my rulings.

As | indicated at the outset of the judgment, tlefeddants sought to argue, very late
in the day, that the judgment should, after allf be anonymised. This has been
responsible for the further delay since it wad fiesssed on 27 October.

There is no point in any longer anonymising thestFiDefendant, since | have
identified MGN Ltd in paragraph [5] above and thgbout the judgment. As to the
individual parties, however, it seems to me seltlent that to identify either of them
would entirely defeat the court’s purpose in gnagtihe injunction. That which it is
intended should be kept private, until the triabuhd to all intents and purposes
become public: there would be no point in haviriga.

As has recently been re-emphasised by the Coudyppéal inDonald v Ntulj at [54],
and by the Supreme Court8ecretary of State for the Home Department v APANo
[2010] 1 WLR 1652 at [7], the question of anonym#yan essentially case-sensitive
subject”.

The desirability of open justice has long been aekadged and was explained, for
example, a century ago Brott v Scotf1913] AC 417. Lord Diplock referred to that
earlier decision inAtt.-Gen. v Leveller Magazine L{d979] AC 440, 449-50 and
summarised the position succinctly:

“If the way that courts behave cannot be hiddemftbe public
ear and eye this provides a safeguard against iqlidic
arbitrariness or idiosyncrasy and maintains the lipub
confidence in the administration of justice.”

To similar effect were the words of Woodhouse Ptha New Zealand Court of
Appeal inBroadcasting Corp of New Zealand v Att.-GEr@82] 1 NZLR 120, 122-3,
where he referred to the importance of public aztesustice and the need for judges
to carry out their responsibilities under the egetheir fellow citizens. The purpose
is to provide daily and public assuranoder alia, that justice is being administered
by a fair and balanced application of the law ttdaas they really appear to be. He
continued:

“It is a matter as well of maintaining a systemjustice which
requires that the judiciary will be seen day by d&gmpting to
grapple in the same even fashion with the wholeegity of
cases.”

It is to be noted that in both these passages wshgiven emphasis, for obvious
reasons, is the need for the public to understaadcourt’s reasoning processes and
how the law has been applied in different factitalesions.
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Nonetheless, it has always been recognised thatertain circumstances it may
become necessary to impose restrictions on theiplenof open justice for various
reasons. Even so, where such circumstances #rgs® restrictions need to be kept
to the minimum necessary to achieve the particplampose. As Lord Diplock
observed in theevellercase:

“ ... since the purpose of the general rule is teesde ends of
justice it may be necessary to depart from it wileeenature or
circumstances of the particular proceeding are ghel the
application of the general rule in its entirety \Wbirustrate or
render impracticable the administration of justime would
damage some other public interest for whose piiotect
Parliament has made some statutory derogation tinerrule.”

So too, Lord Loreburn noted Bcott v Scoftat 446:

“In all cases where the public has been excludeld admitted
propriety the underlying principle, as it seemsrte, is that the
administration of justice would be rendered impcadile by
their presence, whether because the case could baot
effectively tried, or the parties entitled to jestiwould be
reasonably deterred from seeking it at the handlseo€ourt.”

His Lordship also commented that it may occasigna# necessary to exclude the
public if “justice will be frustrated or declinedl the court is made a place of moral
torture”. Of course, if those whose rights arecitened are “reasonably deterred
from seeking [justice] at the hands of the couttgn to that extent access to justice is
denied and Article 6 rights are correspondinglyamuned.

It is obvious why anonymity is so regularly applied breach of confidence and
privacy cases. If the parties were identified, wobuld often mean that the
confidentiality was lost. As Sir John Donaldson M& it in Att.-Gen. v Newspaper
Publishing PIc[1988] Ch 333, the ice cube would have melted.e Thurt and
litigants alike would be frustrated in giving eftdo important rights that need to be
recognised and implemented by reason now of thegean Convention. Usually,
there will be competing rights under Article 8, ial¢ 6 and Article 10 that have to be
reconciled. In some well known cases, Article 8 Ao been engaged, but that is of
no relevance here. In this case, it is a questibribalancing the rights of the
Claimants (and/or their family) under Article 8 aAdicle 6, on the one side, with
those of the Defendants under Article 10. Addiibn however, there is the interest
of the general public in open justice (another aspeArticle 6).

The most important element of open justice in dase, as with many other privacy
and confidence cases, is that interested obseargtdegal practitioners should be
able to monitor the court’'s processes and form eavas to whether judges are
applying a consistent, fair and balanced approacthe application of this recently
developed jurisdiction to the facts of individualses.

As Maurice Kay LJ pointed out iDonald v Ntulj however, any litigant in such a case
is entitled to expect that the court will adopt ggdures which ensure that any
ultimate vindication of his Article 8 case shouldtbe undermined by the way in
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which the court has processed any interim appboatiThus it may be helpful to set
about the balancing exercise, as between privaghsiand the public’s interest in
open justice, by posing the question in the forrapéed by Lord Rodger in thaP
(No 2)case. Is there a sufficient general, public irdene publishing a report of the
proceedings which identifies the person concerongddtify any resulting curtailment
of his rightand his family’s rightto respect for their private and family life (my
emphasis)? In this particular case, the rightsthed parties’ families are of
considerable importance.

The central public consideration in this case & the reasoning of the court should
be transparent. Compared to that, the socialtyutdr value to be attached to
identification, as such, is relatively low: cKJA v News Group Newspapers Ltd
[2010] EWHC 3174 (QB) at [15]. There may be casashich it is possible to reveal
the identity of one or more of the litigants invet’and yet not defeat the purpose of
the court’s protection. If so, well and good. idtplainly desirable that everything
should be made public unless there is a sound measwithhold any information —
including the parties’ identities. But | am satsfithat this is not such a case. It is
necessary and proportionate to withhold their idiestto ensure, so far as possible,
that the information to which rights of privacy asaid to attach should not be
revealed pending trial. Otherwise a trial wouldveeno purpose.

After the draft judgment was circulated, a furttheraring took place in private to
enable me to hear the parties’ submissions on émsegjuential orders that would
reflect my rulings. At that stage, Mr James Piogted me to consider anonymising
in the public judgment, apart from the parties,tf@Sunday Mirrorjournalist, (b) his
instructing solicitor, (c) the Second Defendantislic relations adviser and (d) his
assistant. This was a very unusual request, buillialready have been noted that,
not without hesitation, | agreed to comply with it.

The reason for taking such an unusual course reglings from the nature of the
exercise a judge is required to carry out unde2(8)lof the Human Rights Act.
Although it might be thought that my conclusions ra reflect very well on those
people, | have been at some pains to emphasisé @matnot making findings about
them at this stage. These hearings have not bememfpa trial. All | am required to
do is to try to decide on incomplete (and untesexifience what is “likely” to be the
outcome at trial.

Meanwhile, says Mr James Price, it might give tseinfairness if casual observers
interpret my observations as though thesre the ultimate findings. It is true that
much of what | have said is based on recordingsfacid which are incontrovertible
but, even so, upon closer examination facts sonestimerge in a different light.
That is why | was prepared to go along with coussmiggestion for the time being.

| was reminded of the decision v Legal Aid Board, ex parte Kaim Todij&899]
QB 966 and | bear in mind the important policy ddestions addressed in that case
but, for the reasons canvassed by Mr James Prigd| ¢grant the anonymity to the
non-parties on a temporary basis.

Publication of any report as to the subject matteiof these proceedings or the identity of

the Claimants is limited to what is contained in tls judgment




