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Judgment

Mr Justice Tugendhat :

1. On 17 September 2006 an MP’s assistant made afé&%ooy donation at a Battle of
Britain church service in Stockton. That simplelzas$ led to this libel action.

2. The Claimant (“Mr Cook”) was the Member of Parliarhéor Stockton North from
1983 until May 2010. He reimbursed his assistdatthen included the £5 in his own
claim for reimbursement of his expenses as an MP.ckim was rejected. At the
time that appeared to be the end of the matter.itBagcame an issue in 2009 when
the Defendant (“the Telegraph”) published its serd articles on MPs’expenses.
They attracted very wide publicity at that time,dahave been much discussed
subsequently. In the case of a number of MPs thegfaph and others alleged that
they had acted dishonestly. In the present case ikeno allegation that Mr Cook
acted dishonestly.

3. In the issue of the Sunday Telegraph dated 31 M¥)9 2he Telegraph published
three articles, on three separate pages, eachiofiwihr Cook claims was defamatory
of him. Mr Cook sued for libel, issuing his Clairorm nearly one year later on 20
April 2010. The Defence and Reply are dated respdgt 16 July 2010 and 28
September 2010. However, the case has not procéedeal, as it might have done.

4. On 18 November 2010 the Telegraph issued the Agqpdic Notice now before me.
The Telegraph asks for summary judgment on thergtahat Mr Cook has no real
prospect of rebutting the three defences it haedaiThey are justification (or truth),
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honest comment, and the public interest defencergliy referred to as Reynolds
defence Reynolds v Times Newspapers [2001] 2 AC 127).

THE THREE ARTICLES COMPLAINED OF

5.

The first of the three articles is headedP claimed £5 for church collectidrf“the

front page article”).

The second is under thestifm sorry, church claim was

unfair’ (“the page 2 article”). The third is under thilet “COMMENT AND
ANALYSIS - Now it is the people’s turn to be hééittie Leader”).

The words complained of and the meanings which BolCattributes to them are set
out in paras 3 to 8 of the Particulars of Claimeylare as follows.

The front page article reads:

“MP claimed £5 for church collection

An M.P. used his expenses to claim for a £5 dondi®made
during a church service to commemorate the BattRritain.

Frank Cook a Labour backbencher sought reimburseamen
his office expenses after the memorial servicesn h
constituency town of Stockton On Tees. It was tegby the
parliamentary fees Office.

The controversial claim was one of a series made IR®s that
can be disclosed today, including reimbursementdopets
bought in India, sweets bought by a former paraglér and
office expenses used for household items ...

Today the Sunday Telegraph discloses the expeagascof
members of parliament who represent low "valuerioney"
when their voting records, participation in parlemary
debates and number of questions they ask are cethpatheir
total level of expenses.

The most extraordinary was made by Mr Cook whalttee
claim for £5 he gave at a Battle of Britain membsirvice. A
handwritten note attached to the claim by way dceipt
stated "Battle of Britain church service, Sunday09706. £5
contribution to offertory on behalf of Frank CookR1'

The fees office wrote on his claim "Not Allowed"darefused
to pay out on the claim ....

It is particularly embarrassing because Mr Codknofficial
supporter of the campaign to commemorate Air Cliiafshall
Sir Keith Park who commanded the RAF's 11 Grouhteig
Command during the Battle of Britain".
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8. The front page article was accompanied by a phapigrof the Claimant, with a
reproduction of an extract from the Claimant's merigbreimbursement form and of
the receipt for £5 with the caption:

“Frank Cook, the Labour M.P., in flight gear. Despi
campaigning for the RAF he tried to claim on exgsng5
that he donated at a church service commemordtang t
Battle of Britain”.

9. The page 2 article reads:
“I'm sorry, church claim was unfair

Mr Cook last night said he could not remember mgkire
claim but apologised for doing so. His claim foe #honation is
particularly embarrassing because he is an offstigporter of
the campaign to commemorate Air Chief Marshallk&ith
Park who commanded 11 Group Fighter Command RAlkeat
Battle of Britain.

He is also a former member of the Commons Defeealeeis
committee and his son Andrew is a serving soldién the
Royal Electrical and Mechanical Engineers.

Mr Cook who was deselected as a candidate forgke n
general election by his local constituency part2®8 after
more than 24 years representing Stockton Nortmisng the
20 MPs who represent poor value for money to taggmay

Despite claiming total expenses last year of £1G3y8hich
included travel, home office and staffing costs@G&rok turned
up to just 44% of votes in Parliament, spoke 1kfrand
submitted four questions to ministers ...

Last year Mr Cook a former gravedigger, Butlins st and
special needs teacher received £23,083 of taxpagersey to
run his second home in Camberwell, south Londdn ...

10. The page 2 ricle was acconpanied by a plotograph of the Claimantwith the
caption:

“Worthy causes: Frank Cook at Westminster befachaxity
run. The former gravedigger said claiming for ech&rch

collection was ‘unjustified.
11. The part of the Leader which is complained of reads
“COMMENT AND ANALYSIS

Now it is the people’s turn to be heard
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When, as we report today, one Labour MP thinks it i
appropriate to claim back from taxpayers the £piitan a
church collection for an RAF charity, the most aus
conclusion that Labour is made up of people who debtroy
the ethic of selfless public service.

If the expenses scandal had revealed flaws of ctearand
judgement in individual MPs, it has not revealddredamental
flaw with Britain's basic system of representatieenocracy.
None of those who made disgraceful claims wereestbto do
so by "the system", for there were plenty of MP®whly
made claims that are beyond reproach. The differeetween
those who put their snouts in the trough, and thdse did not,
is that the individual who make up the first gralgrided to
claim what they thought they could get away witdther than
what they could justify to their constituents”.

12. The meanings attributed by Mr Cook to the frontgagticle and the page 2 article
are the same, namely:

“(i) the Claimant represented low "value-for-moh&g a
parliamentarian;

(i) the Claimant's claim for £5 was an extraoatinabuse
of M.Ps' expenses and was particularly embarrassing
hypocritical having regard to his official suppodf the
campaign to commemorate a Battle of Britain hero.”

13. The meaning attributed by Mr Cook to the Leader is:

“(i) the Claimant thought it appropriate to claback from
taxpayers the £5 he put in a church collection dor RAF
charity;

(i) the Claimant set out to exploit the expensgstem for
his own gain in disregard of his constituents' \@éw

14.  The meaning in which the Telegraph pleads that e&the front page article and the
page 2 article is true is:

“10.1 The Claimant claimed on expenses a £5 offerto
donation for an RAF charity made during a menioria
service to commemorate the Battle of Britain.

10.2 The claim was an extraordinary abuse of #perse
system.

10.3 It was particularly embarrassing to the Cinin
10.4 It was inconsistent with the nature of a chur

offertory and the Claimant's support of the armed
forces.
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15.

16.

10.5 It was justifiable to describe the Claimast a low
value for money MP.”

The meaning in which the Telegraph pleads that dasler is true is in part the same,
namely as in paras 10.1 and 10.2 of the ParticdarGlaim cited above, with the

following additional meanings:

“17.2 The donation claim is a prime example of af® M
claiming what he thought he could get away with,
rather than what he could justify to his congtitts.

17.3 ... the [Telegraph] will, if necessary, alledmttthe
Claimant set out to exploit the expenses systemhi®rown
gain in disregard of his constituents’ views”.

In relation to the first two articles complained thfe words relied on by the Telegraph
as comment are “controversial’, “the most extraoady” claim, “particularly
embarrassing” and low “value for money” MP. Inaten to the leader, the
Telegraph identifies as comment the following:

“16.1 The Claimant thought it appropriate to make t
donation.

16.2 Such conduct is destructive of the ethic @fless
public service.

16.3 The donation claim is a prime example of aR M
claiming what he thought he could get away with,
rather than what he could justify to his constitts.”

MATTERS NOT IN DISPUTE

17.

18.

19.

Mr Cook admits that he made the claim for reimborset of £5, but he states that he
did so by mistake.

There is no dispute that on 17 September 2006 MskBoassistant attended the
Battle of Britain Church Service in Stockton. Hade a donation of £5 on behalf of
Mr Cook and provided Mr Cook with a receipt. Mrdkoreimbursed him that sum
the next day. On 30 September 2006 Mr Cook subdchit form C1 headed
“Incidental Expenses Provision: Member’s reimbureetrform” to the Parliamentary

Fees Office.

At the head of the form there is an instruction ‘&to use this form”. It states “Use
this form to ask us to reimburse you for costs ywave incurred on your
Parliamentary duties”. Above the signature, whittthis case is that of Mr Cook
personally, are the words “I claim reimbursementttadse costs which | incurred
wholly exclusively and necessarily in the performamf my Parliamentary duties”.
There are eleven items on the form as completadifl@total is £1,195.44. It is the
last item that is in question. It reads “RAF oftey £5”. Attached is the receipt
which reads “Battle of Britain church service Supd.09.06 £5 contribution to
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20.

21.

22.

23.

offertory on behalf of Frank Cook MP received 1808 and signed by Mr Cook’s
assistant. Written against that item are the wtiidg allowed”.

On Saturday 30 May 2009 at 09.15 Mr Sawer on bedialie Telegraph wrote to Mr

Cook an email with a letter attached. It requiredeaponse by 12 noon on the
Saturday. The letter stated that the Telegraph imasstigating the expense claims
made by MPs under the House of Commons Additioret< Allowance, IEP and

Communications Allowance System since the 2004/2b@mcial year. It went on as
follows:

“We are considering publishing an article in tonoovis
Sunday Telegraph (May 31, 2009) which will contdétails of
your expenses claim. ...

However, as a matter of legitimate public inte@sti concern,
we intend to publish the following details abouuy@xpense.
We would invite you to respond to the following pisi.

1. We note that in September 2006 you claimed £5 as
reimbursement for a donation to the offertory mddeng a
Battle of Britain Day church service.

Why did you feel it justified to claim back frorhd public
purse the cost of a personal donation to sucluse@a...

3. An analysis by the Sunday Telegraph has showainytiu are
one of the MPs that offers the least value for @yon

Given that last year you only voted in 44 per caintotes,
asked 4 questions and spoke in 11 debates andayeited
for £153,902 in expenses, do you think your workaas
Member of Parliament constitutes value —for- money?

As pleaded in the Defence, the Telegraph’s casethasan email was sent at 19.58
on Friday 29 May 2009. No copy of an e-mail of tate or time has been produced.
For the purposes of the application before mes @dcepted for the Telegraph that |
should proceed on the basis that it was sent o8dh&day morning.

The letter from Mr Sawer was followed by a convemabetween Mr Sawer and the
Claimant. Mr Cook accepts that he did speak tdSswver, but when he did so he had
not seen the email. In his witness statement MrkGates:

“l told Mr Sawer on the Saturday evening prior tabfication

that ‘if this had happened it was unjustified amgustifiable’.

The first article explains what is meant by “valiee money” as appears from the
extract complained of and set out in para 3 ofRhdiculars of Claim:

“ ... the Sunday Telegraph discloses the expensenslaif
Members of Parliament who represent low ‘value rfaney’
when their voting records, participation in parl@mary
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24,

25.

26.

27.

debates and number of questions they ask are cechpatheir
total level of expenses.”

Mr Sawer’s report of the fact that Mr Cook had aygded before publication of the
articles on 31 May is given in the second article:

“Mr Cook last night said he could not remember mgkihe
claim but apologised for doing so.”

The fact that he had apologised also appears ifatge letters used for the title “I'm
sorry, church claim was unfair”. That also appaarthe caption to the photograph
published on the same page, which includes thesvord

“ ... Frank Cook ... said claiming for a £5 church ection

”m

was ‘unjustified™.

Following publication of the words complained of, an interview on Sunday 31
May, Mr Cook further explained his position in fledowing remarks:

“My reaction at the moment given the story in then&ay
Telegraph this morning is one of acute embarrassmeacute
annoyance and | just couldn’t ... until the middletbé day
figure out how it could have happened and it's ambyv | am
beginning to get some idea of how it could haveuoed. Let
me make it plain that the editorial of the Sundaglegraph
makes some suggestion that | thought it was jestifo make
this claim, | think nothing of the kind. | haveeddy gone on
record by saying that it is totally unjustified andjustifiable.
It was wrong that should have happened and it wasome
people would call it unfair. It [is] a bit moreah that. | think
how it came about ... | deputise a member of my teastand
in for me at this event because | was elsewherevémeh |
came back after ... it was in the middle of August las
remember ... as far as | remember and when | got tiarie
was what we call a work note one of the team haakdo.
registering the fact that he had made a £5 donatiomy
absence, on my behalf which is entirely proper tletshould
do that and | paid him that immediately and my akstwas |
should have taken that paper that work note anchgied it up
and thrown it in the bin ... because of pressure afkw can’t
think of any other reason | didn't. Somehow oreotiit got
scooped up in numerous other receipts and thediia got
included inadvertently in the claim that | subndttéor that
month’s activity. That's the best explanation hazfer at the
moment until | look further into it, | regret that it has been a
serious error and | am sorry for it.”

The next day, 1 June 2009, Mr Cook further stated dosition in a letter he
personally wrote to the Telegraph. It is addregssedl etters to the Editor” under the
title “For consideration for publication”, but itag not published. It includes the
following:
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“Whilst | fully accept that the issue of paymerdsMembers of
Parliament is a matter of major media interest @&l public

concern, | would ask that coverage of the issudails and

balanced. In my own case, when questioned by tivel&y

Telegraph on a claim relating to a church servioeation, |

made it very clear that | regarded the claim asceptable and
one that should never have been submitted.

Yet in your Leader column (Sunday Telegraph May)3iou
alleged that | regarded the claim as ‘appropriat&hat is
exactly the opposite of what | said to your newspap and
indeed every other media and public query | haeeived on
this matter.”

ISSUES BETWEEN THE PARTIES

28.

29.

30.

31.

As far as thdReynoldglefence is concerned, Mr Cook accepts that theesuhbjatter

of the words complained of was a matter of pubiiteriest. The issue he raises is that
the Telegraph has not acted responsibly in pulblgsiwhat it did, for three reasons.
First, the e-mail inviting him to comment was ségs than three hours before the
deadline of noon, and that was on a Saturday. Seedthough the Telegraph printed
his acceptance that the claim had been unjustiedhe other two pages, in the
Leader it falsely asserted that he thought thatclaen was justified. Thirdly, its
“value for money” calculation is misleading. It dsiimany things which Mr Cook
says that MPs in general, and he in particularindthe course of duty. Moreover,
even in so far as it is based on voting records misleading because in his case it
omits to take into account specific reasons whygenmain occasions he was precluded
from voting.

As to the comment defence, Mr Cook raises two sskigst, he denies that any of the
words are comment as opposed to statements of Aaxd.if it was a comment it was
not on facts truly stated, since he contends that'talue for money” rating used by
the Telegraph is unreliable for the purpose foraowhit is used. Second, he also
alleges malice against the Telegraph. The basishfe allegation is that Mr Cook
contends that before publication of the words caimgld of he informed Mr Sawer of
the Telegraph that he (Mr Cook) did not consideappropriate to claim the £5. He
also informed Mr Sawer, before publication of theréds complained of, of reasons
why the “value for money” indicator was unreliabldentifying two reasons in
particular. Accordingly, Mr Cook contends that thelegraph published what it did
knowing that what it published was untrue.

In support of this application, seven witness statiets were served for Mr Cook and
three by the Telegraph, two of them from the sarieess, Mr Leapman. He is the
Deputy News Editor of the Sunday Telegraph and ita who devised the “value for
money” system referred to in the words complainéd blost of the evidence is
directed to the scope and value of the “value foney” system, and to reasons why
Mr Cook did not vote when he otherwise might hagerbexpected to do so, and as to
the work that he did as an MP which is not refldatethe “value for money” system.

As to justification, Mr Cook raises the followingsues. First he contends that the
“value for money” allegation is a statement of fatd is false for the reasons stated
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above. Second, he contends that the allegatiortshéhavas hypocritical, that he
thought it appropriate to claim the £5 on expenaad, that he set out to exploit the
system are all false statements of fact. His cléam reimbursement was just a
mistake.

PRINCIPLES APPLICABLE TO SUMMARY JUDGMENT

32.

33.

34.

35.

36.

37.

So far as material, CPR 24.2 provides:

"The court may give summary judgment against andai ...
on the whole of a claim... if — (a) it considers ti{a) that
Claimant has no real prospect of succeeding ogltm...."

As stated in the note to the White Book 2010 nofe2.3, the hearing for an
application for summary judgment is not a summaag}.tThe court will consider the
merits of the Claimant's case (in such an appbtoats this) only to the extent
necessary to determine whether it has sufficieritrtee proceed to trial. The proper
disposal of such an application does not involve ¢burt conducting a mini trial
(Swain v Hillman[2001] 1 All ER 91;Three Rivers D C v The Bank of England (No
3) [2001] 2 All ER 513 HL). The criterion which thedge has to apply is not one of
probability, it is absence of reality: see Lord Hohse inThree Rivers

However, as Lord Woolf said @wainat parags:

"It is important that a judge in appropriate caskeuld make
use of the powers contained in Part 24. In doindghes@r she
gives effect to the overriding objectives contaimedPart 1. It
saves expense; it achieves expedition; it avoids dburt's
resources being used up on cases where this servaspose,
and, | would add, generally, that it is in the mets of justice.
If a Claimant has a case which is bound to faéntht is in the
Claimant's interests to know as soon as possiblettiat is the
position."

The proper approach by a judge to an applicatiorséonmary judgment depends in
part upon whether the trial is to be by judge alarewith a jury. If the trial is to be
with a jury, then in all interlocutory applicatiomise judge must be conscious of the
division of responsibilities between judge and fbey, and must not usurp the
functions of the jury.

At the start of the hearing it was clear that bodinties expected that, if there were to
be a trial, it would be by a judge sitting withuy. But there is no order of the court
as to the mode of trial (ie whether the trial skiooé with a jury, or by judge alone),

nor any order for directions. There should haventsesh an order months ago. Libel
actions must be brought to court expeditiously.

As is well known, the right to trial by jury in dlwdisputes was preserved for libel
actions after it was abolished for most other adtim 1933. But by s.69 of the Senior
Courts Act 1981, a party wishing to claim that tigltas to apply for it, and the
application has to be made (pursuant to CPR PatfLlp@vithin 28 days of the service
of the Defence. No such application was made s ¢hse. So the question whether
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38.

39.

the trial should be by judge alone, or by a judgh & jury, is in the discretion of the
court: s.69(3). That provides that in such a caseaction “shall be tried without a
jury unless the court in its discretion order®ibe tried with a jury”.

Mr Crystal told me that his client wished to make application for the trial to be
with a jury. Accordingly | invited him to do so #te hearing, which he did. This
application was not contested by Mr Price, althohghneither consented to it nor
supported it. The parties were taken by surprismpyaising the question of mode of
trial and inviting submissions as to how | shoukéreise my discretion. | indicated
that | would give my decision in this judgment & imode of trial.

| shall in the first instance approach the Telebimpapplication for summary
judgment on the basis that, if there were to beay then that trial would be with a
jury. But | shall return to the question of modetridl below.

MEANING

40.

41.

42.

There is no application before me under CPR Pma@icection 53 para 4.1. Mr Price

does not ask me to find that the words complainedre incapable of bearing the

meanings Mr Cook attributes to them. It followstthproceed on the assumption that
the words complained of may be found by a juryearMr Cook’s meanings. | stress
that this is only an assumption, which | make foe purposes of the applications
before me. It follows that | do not need to consifigther the meanings pleaded by
the Telegraph as set out in paras 14 to 16 abaxd vall hear argument on them at a
later stage, as explained below.

There was no dispute before me that the words cmgal of are capable of being
defamatory. Whether they are or not would be aendtir the jury, if there is to be
one.

A further question related to meaning is whetherlords complained of are fact or
comment. It is not in dispute that if there is asue of whether words are fact or
comment, this is a matter for the jury, if therd@asbe one. This is again subject to a
judge being able to rule that the words are noabkgpof being one or the other.

THE DEFENCE OF HONEST COMMENT

43.

The elements of the defence of honest comment w@wie@tatively set out in the
judgment of the Supreme Court $piller v Joseplj2010] UKSC 53 [2010] 3 WLR
1791 at paras [3], [4] and [105] as follows:

“[i] ... First, the comment must be on a matter afbjc
interest. ....

[ii] Second, the comment must be recognisable aswent, as
distinct from an imputation of fact. If the imputat is one of
fact, a ground of defence must be sought elsewhiere,
example, justification or privilege. Much learnihgs grown up
around the distinction between fact and comment.dresent
purposes it is sufficient to note that a statenmeay be one or
the other, depending on the context. Ferguson @ gasimple
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44,

45.

example in the New South Wales caseMyferson v. Smith's
Weekly(1923) 24 SR (NSW) 20, 26:

To say that a man's conduct was dishonourableots n
comment, it is a statement of fact. To say thatlidecertain
specific things and that his conduct was dishondars a
statement of fact coupled with a comment.’

[iii] Third, the comment must be based on factsalhare true
or protected by privilege: see, for instancendon Artists Ltd v
Littler [1969] 2 QB 375, 395. If the facts on which the
comment purports to be founded are not proved térumee or
published on a privilege occasion, the defenceamfdomment

is not available.

[iv] Next the comment must explicitly or implicitiyndicate, at
least in general terms, the facts on which it seola

[v] Finally, the comment must be one which could/édeen
made by an honest person, however prejudiced héatnbig,
and however exaggerated or obstinate his views: Leed
Porter inTurner v Metro-Goldwyn-Mayer Pictures L{t950] 1
All ER 449, 461, commenting on an observation ofd_&sher
MR in Merivale v Carson(1888) 20 QBD 275, 281. It must be
germane to the subject-matter criticised. Dislikean artist's
style would not justify an attack upon his moraftsneanners.
But a critic need not be mealy-mouthed in denounevat he
disagrees with. He is entitled to dip his pen il gar the
purposes of legitimate criticism: see Jordan CGardiner v
Fairfax (1942) 42 SR (NSW) 171, 174.

These are the outer limits of the defence. The dwrdf

establishing that a comment falls within these témand hence
within the scope of the defence, lies upon the bDadet who

wishes to rely upon the defence..

[vi] A Defendant is not entitled to rely on the dete of fair
comment if the comment was made maliciously”.

As to malice, at paras [68], [69] and [108] the umpe Court concluded (adopting the
view of Lord Nicholls expressed ifise Wai Chun Paul v Albert Chef®p01] EMLR
777, [2000] HKCFA 35 para [75]) that:

“the scope of malice has been significantly nardwihe fact
that the Defendant may have been motivated by spitéwill
is no longer material. The only issue is whethebéleeved that
his comment was justified.”

The criticisms that Mr Crystal makes of the basiswdich the Telegraph calculated
the value for money of Mr Cook (and other MPs)eaia further point. In substance
the point is that Mr Cook wishes to prove facts relied upon by the Telegraph,
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namely aspects of his work as an MP not taken astmunt in the value for money
calculation.

46. It is necessary to consider the law as to the asles of such facts. IBranson v
Bower (No 2)[2002] QB 737 Eady J considered this point at pd8®] to [39] as
follows:

“36 Mr Price argues that the objective test for feomment
cannot be fulfilled (at any point) if the facts ateed by the
Defendant might take on a different significanceewhset
against other facts not referred to in the wordagained of—
at least if the Defendant either knew about or @obhve
discovered them. This raises a new clutch of probldor
analysis.

37 The simplest example would be where a man has be
charged with child abuse and a newspaper artidle foa him
to be suspended from his teaching post for so lasghis
guestion mark remains over him. On the face ahdt would
be a legitimate instance of fair comment if thoaet$ stood
alone. Suppose, however, that there are factaneationed by
the Defendant, which throw a different light on teet. For
example, the proceedings had been dropped by toa/rCr
Prosecution Service, or he has been acquitteiafthiecause it
transpired that it was a case of mistaken idenditygpecause he
had an alibi, or because DNA testing excluded hsntte
culprit. In those circumstances, the underlying tdat
substratum of the comment (viz there are reasorgablends to
suspect that he may be guilty of child abuse) woudde
collapsed.

38 The existence of such extraneous circumstanoegdwbe

relevant in dealing with the question of whethez tacts were
truly stated (question ... [para 43 [iii] above]).ejhwould also
be relevant if it turned out that the Defendant kagdpressed
the exculpatory evidence deliberately. That wowdelvidence
of malice—if the case ever got that far (question[para 43
[vi] above]). Where | would part company with Mri€ is

over the question of whether such extraneous femitd also
be relevant for answering question ... [para 43 pd\ee]. The
guestion would simply be "Could someone honestjyress the
opinion that the Claimant should be suspended erfdhting

that he was currently facing charges of child aBuséhe

answer to that would almost certainly be in thermfhtive. It

does not need to be confused with the other twestopres |

have identified. This is because the objective fest fair

comment is concerned with whether the Defendamtbls to

show that a hypothetical person could honestly esgrthe
relevant comment on the facts pleaded and/or prdethe

Defendant. | do not understand Mr Price to chaketitat as a
proposition of law.
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39 If the Claimant, by way of rebuttal, proves yrakculpatory
circumstances which negate the suspicious circurosta
raised by the Defendant, that will undermine theuaacy of

the factual substratum for the comment. The Defendeuld

therefore fail at question 1 [para [iii] above].”

47. It follows that, if the defence of honest commenavailable to the Telegraph at all,
then the additional facts which Mr Cook wishes tove will be relevant to that
defence, if at all, in relation to the two quessip(il) whether the facts in the words
complained of are truly stated, and (2) whethermifence is defeated by malice.

48.  Further, it has long been recognised (as Eady & put passage quoted 8piller at

para [26]) that:

“the defence is wide enough to embrace not onlyesgions of
opinion in the more common sense but also, in soases,
inferences of fact where it is clear they are nbjectively
verifiable: see e@atley on Libel and Slandet1" ed (2008),
at para 12.7. For example, where a conclusion psessed by
the commentator in circumstances where it is olwitu the
reader that he canndtnow the answer (eg in relation to
someone's secret motives), it would be taken asrarhrather
than fact.”

49.  This proposition has not been disapprove&miller, although Lord Phillips made the

following cautionary observations about it at [114]

“Careful consideration needs to be given to [thejppsition
that the defence of fair comment should extendhfierénces of
fact. Jurisprudence both in this jurisdiction andaasbourg —
seeNilsen and Johnsen v Norw#$999) 30 EHRR 878, para
50 - has held that allegations of motive, whichinkerently
incapable of verification, can constitute comme®iome
decisions have gone further and treated allegabbnsrifiable
fact as comment, see for instance the Privy Countil
Jeyarethnam v Goh Chok Torfd989] 1 WLR 1109. It is
guestionable whether this is satisfactory. Prejulic
commentators can draw honest inferences of fach as that a
man charged with fraud is guilty of fraud. Shouh@ defence
of fair comment apply to such inferences? Allegadi@f fact
can be far more damaging, even if plainly basednérence,
than comments on true facts. Eady J has twice teld the
defence of fair comment cannot apply where the rdatary
sting is a matter of verifiable factHamilton v Clifford[2004]
EWHC 1542 (QB) andBritish Chiropractic Association v
Singh[2009] EWHC 1101 (subsequently reversed by therCou
of Appeal).”

HONEST COMMENT APPLIED TO THIS CASE
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There are two points which Mr Cook contends theedelph omitted from the articles
containing the words complained of, as pleadecheRarticulars of Claim para 10
and the Reply para 15:

) Mr Cook told Mr Sawer in their conversation on $day 30 May that he was
a members of the Speaker’s Panel, and as such s iaatvallowed to vote on
Bills which he had chaired at any stage, and byttorgi to report this the
Telegraph gave its readers a false impression ks ©©ook’s voting record;

i) Mr Cook told Mr Sawer in their conversation on $day 30 May that he did
not consider it appropriate to claim the £5.

In my judgment the following meanings pleaded by Ghok are comment, and no
jury properly directed could find otherwise:

“(i) the Claimant represented low "value-for-moh&g a
parliamentarian;

(i) the Claimant's claim for £5 ... was particularl
embarrassing ... having regard to his official suppdrthe
campaign to commemorate a Battle of Britain hero.”

In my judgment the following meanings pleaded by ®wok are arguably either
comment or statements of fact, and the questionthehethey are comment or
statement of fact could not be withdrawn from tingy j if there is to be one:

“(i) the Claimant thought it appropriate to clainadk from
taxpayers the £5 he put in a church collection dor RAF
charity;

(if) the Claimant set out to exploit the expensgsteam for his
own gain in disregard of his constituents' views.

(i) the Claimant's claim for £5 was an extraoay abuse of
M.Ps' expenses and was ... hypocritical having regartis
official support of the campaign to commemorate &tlB of
Britain hero..”

These meanings relate to the state of mind of MskC®he state of mind of a person
may be treated as a question of fact (as intensidreated in criminal cases) or as a
matter opinion (for example motivation, as discdssethe cases referred to Spiller

at para [114]).

In my judgment, an honest person can plainly hal@@inion as to whether or not an
MP is good value for money, even though other peopight dispute that this is a
sensible criterion by which to judge MPs, or holdy aother different view. No
properly directed jury could find otherwise.

And if an honest person does choose to expresswaas to whether or not an MP is
good value for money, it seems to me equally ptaid obvious that he can choose
his own tests for assessing that value. If he omasters which the MP in question
thinks he should have taken into account, thenethmsitted facts can only be
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relevant to two questions, namely (1) whether #&sf in the words complained of
are truly stated, and (2) whether the defence fisatied by the Claimant proving that
the Defendant did not believe the comment wasfjedti

In the present case, it is in my judgment not dotpidor at least there is no real
prospect of persuading a jury) that the omissiotheftwo matters referred to in para
50 above is capable of leading to the conclusian tthe facts were not truly stated (if
the meanings which | have held to be capable ofigpeomment are held to be
comment). It is not disputed by Mr Cook that thdegeaphs’ journalists did the
calculation that they purported to do, and diditrectly according to their own rules.

The defence of honest comment could not therefaiteoh this point. But whether
there is a real prospect that it might fail on e of whether the Defendant did not
believe the comment was justified is a separatstogure

These same two points are pleaded as particulargirsty that the Defendant did not
believe the comment was justified. It is pleadeat tir Sawer knew it was untrue to
assert that Mr Cook was a “low value” MP. Therenisny judgment no real prospect
of Mr Cook proving this. | reach this conclusion ke footing that for a journalist to
be told something by a person who he is proposingriticise is not at all the same
thing as for that journalist to know that what kedld is either true, or relevant. In the
present case, assuming in Mr Cook’s favour thaSkshver did believe that he was on
the Speaker's Panel and did work as an MP other Wwding, | still see no real
prospect of Mr Cook persuading a jury that Mr Sakeew that it was untrue to
assert that Mr Cook was a low value MP. There ss alvidence served on behalf of
the Telegraph to the effect that even if the faeit tMr Cook was on the Speaker’s
Panel had been included in their calculation (ihaseasing the proportion of debates
at which he had voted) that would make no matetii&rence to the outcome. | do
not know if that calculation was done on 30 Magssume (in Mr Cook’s favour) that
it was not done that day. So | disregard that exadefor the purposes of the present
application.

It is also pleaded that Mr Sawer knew it was untaetate, as was written in the
Leader, that Mr Cook “thinks it appropriate to alaback from taxpayers the £5...”,

and, submits Mr Cook, that is so whether “thinkefers to the time when he made the
claim, or the time when the Leader was published.

There is no dispute that Mr Cook did say this to $&wer, because the fact that he
said it is included in the articles complainedarid forms the title and the caption to
the photo on page 2.

It is a question of fact what Mr Sawer believedemathe conversation that Saturday
with Mr Cook. In my judgment it is not possible say that Mr Cook has no real
prospect of persuading a jury that Mr Sawer betiewat Mr Cook had said on the
telephone, and therefore did not believe that MolCever thought it appropriate to
claim back from taxpayers the £5. Accordingly, tledence of comment could fail on
this point, and | could not withdraw this part bétcase of malice from a jury.

THE DEFENCE OF JUSTIFICATION
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| have held that the meanings set out in para B2ehbre meanings which the words
complained of are capable of bearing, and that éneycapable of being statements of
fact.

Mr Price submits that on this basis, neverthelbesdiefence of justification is bound
to succeed, having regard to the undisputed falishaare set out above. He submits
that in the light of the undisputed facts set oufparas 18 and 19 above, it added
nothing for the Telegraph to say that Mr Cook thdugappropriate to claim the £5.

Mr Crystal submits that at the heart of Mr Cook&mnplaint in this action there is a
clear conflict of evidence. The Telegraph are ife@faccusing Mr Cook of lying
when he says, as he does, that the claim for regeinent was a mistake, and that he
did not think that that claim was justified or appriate.

| have held that the Leader is capable of beatmggrheanings set out in para 52,
which includes the meaning that Mr Cook set ougxploit the expenses system for
his own gain in disregard of his constituents' \@em my judgment | cannot say that
Mr Cook has no real prospect of succeeding in dieigdhe defence of justification
on this point.

THE REYNOLDS DEFENCE

66.

The Reynoldsdefence is available where two conditions are fsadis (1) the
publication concerned a matter of public interestl §2) the steps taken by the
Defendant to gather, verify and publish the infaliorawere responsible and fair. The
first of these conditions is not in dispute, Asthe second, iflReynoldg2001] 2 AC
127, at pp 205 Lord Nicholls set out his well knowst of matters which he
considered could usefully be taken into account:

“Depending on the circumstances, the matters ttaken into
account include the following. The comments arestlative
only. 1. The seriousness of the allegation. Theenserious the
charge, the more the public is misinformed anditigevidual
harmed, if the allegation is not true. 2. The ratof the
information, and the extent to which the subjectitarais a
matter of public concern. 3. The source of the rimiation.
Some informants have no direct knowledge of thenesve&Some
have their own axes to grind, or are being paidHeir stories.
4. The steps taken to verify the information. 5e Bhtatus of the
information. The allegation may have already bdendubject
of an investigation which commands respect. 6. Urigency of
the matter. News is often a perishable commodityVhether
comment was sought from the plaintiff. He may have
information others do not possess or have not ased. An
approach to the plaintiff will not always be neeeygs 8.
Whether the article contained the gist of the pitii® side of
the story. 9. The tone of the article. A newspapan raise
gueries or call for an investigation. It need nabat allegations
as statements of fact. 10. The circumstances opulbécation,
including the timing.
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This list is not exhaustive. The weight to be giterthese and
any other relevant factors will vary from case ése&’.

Immediately after that passage he set out theidivief responsibilities between a
judge and a jury as follows:

“Any disputes of primary fact will be a matter fore jury, if
there is one. The decision on whether, having tedarthe
admitted or proved facts, the publication was stutbj®
qualified privilege is a matter for the judge. This the
established practice and seems sound. A balangegton is
better carried out by a judge in a reasoned judgriam by a
jury”.

Unfortunately the division of responsibilities hagt proved as easy to determine as
Lord Nicholls contemplated. The reasons for this given in Gatley on Libel and
Slander 1T ed at para 36.1. Some issues are really onessafdnaw and fact. In
Jameel v Wall Street Journal Europe Sprl (Nd2005] EWCA Civ 74 [2005] QB
904 at para [30] Lord Phillips MR had referredtie tomplexity of attempting to deal
with issues that arise inReynoldslefence in a jury trial. One of the questions feft
the jury in that case had concerned the contemat telephone conversation between
the journalist and a person he had contacted (gacuestion (7)). IrSpiller the Lord
Phillips said this:

“23. On 27 April 2009, just over one month befohe tdate
fixed for the trial, the Claimants issued an apgilmn for
summary judgment, alternatively for an order shukiout the
defences, on the basis that there were no issugs to the
jury. Thus began the tortuous interlocutory prooegsl that
have culminated in this appeal. With hindsightsitapparent,
and with a little foresight it should have been agpt at the
time, that this relatively modest dispute raisedués of
complexity, some of which might not prove decisiaad that
the best course would be to proceed with the sotgta
hearing before a judge alone. ....

116. Finally, and fundamentally, has not the tintane to
recognise that defamation is no longer a field maolv trial by
jury is desirable? The issues are often complex jandtrial
simply invites expensive interlocutory battles, ls@as the one
before this court, which attempt to pre-empt issues going
before the jury.”

Mr Price also accepts that it is not yet estabtishdether a defence @&eynolds
privilege can be a defence to a comment. That efa©pen inBritish Chiropractic
Association v Singf2010] EWCA Civ 350 [2011] 1 WLR 133 at para 31.

But a Reynoldsdefence could also fail for the reason | have miire reaching the
conclusion on malice in para 61 above. It is ndetence which is available for the
publication of statements which a journalist does lbelieve to be true, at least in
circumstances such as those in the present case.
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There is a further issue dreynoldson which Mr Crystal relies. He submits that the
time afforded to Mr Cook that Saturday morning wess than three hours, even
assuming that Mr Cook read the e-mail at the tirhemwit was received. Mr Crystal
submits that that is a matter upon which the coould find that this was not a case of
responsible journalism.

Mr Price submits that there is no real disputeast,fand that | am as well placed as a
trial judge would be to resolve this issue. Butigsie of timing, and what was said in
the conversation, and what Mr Sawer believed aetite of the conversation, are all
guestions of fact, or they may possibly give risguestions of mixed law and fact.

So | cannot say that Mr Cook has no real prospledéfeating thdReynoldsiefences,
assuming it is available. For the reasons givehdrg Phillips in para [23] oSpiller,

| also consider that the best course would be acged with the substantive hearing,
rather than to seek to determine the applicakilitReynold¢o comment on assumed
facts.

That raises the question whether the hearing shoeildefore a judge alone (as Lord
Phillips contemplated i8piller) or with a jury.

MODE OF TRIAL

75.

Section 69 of the Senior Courts Act 1981 regulatei$ cases in which there may be,
in whole or in part, trial by a jury. Section 69tbe 1981 Act provides:

"(1) Where on the application of any party to aticacto be
tried in the Queen's Bench Division, the courtasisfied that
there is in issue-

(a) a charge of fraud against that party; or

(b) a claim in respect of libel, slander, malicigaresecution or
false imprisonment; or

(c) any question or issue of a kind prescribedtlier purposes
of this para,

the action shall be tried with a jury, unless tlourt is of
opinion that the trial requires any prolonged exaation of
documents or accounts or any scientific or locaksgtigation
which cannot conveniently be made with a jury.

(2) An application under subsection (1) must be enaok later
than such time before the trial as may be presdribe

(3) An action to be tried in the Queen's Bench §an which
does not by virtue of subsection (1) fall to bedriwith a jury
shall be tried without a jury unless the court ti® discretion
orders it to be tried with a jury.

(4) Nothing in subsections (1) to (3) shall affdo¢ power of
the court to order, in accordance with rules of rgothat
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different questions of fact arising in any actioa tsied by
different modes of trial; and where any such ordemade,
subsection (1) shall have effect only as respecisstipns
relating to any such charge, claim, question ouesss is
mentioned in that subsection.”

CPR Part 26.11 prescribes that an application fdaian to be tried with a jury must
be made within 28 days of service of the defence.

As May LJ noted inTimes Newspapers Ltd v Armstrof#p06] EWCA Civ 519,
[2006] 1 WLR 2462 at para 15:

“... an action which does not come within sectionl§93{as to
be tried without a jury, unless the court in itsaletion orders
it to be tried with a jury. The discretion is novery rarely
exercised, reflecting contemporary practice. Copianary
practice has an eye, among other things, to priopatity; the
greater predictability of the decision of a profesal judge;
and the fact that a judge gives reasons”.

At para 19 May LJ also remarked in relation to isec69(4) that “The overriding
objective in rule 1.1 and rule 3.1(2)(m) are théve general case management
purposes.” In my judgment, that must apply equedlyhe discretion to be exercised
under section 69(3).

At para [30] May LJ approved the approach of Eadythat case, which included the
statement (quoted at para 28) that he “should ssses relative advantages and
disadvantages dispassionately from a case managewiahof view”.

This is similar to the statement made by Lord RisIMR in Dow Jones & Co Inc v
Jameel[2005] EWCA Civ 75[2005] QB 946 at para [54]:

“It is no longer the role of the court simply tooprde a level
playing-field and to referee whatever game theigmrthoose
to play upon it. The court is concerned to enshed judicial
and court resources are appropriately and propati#dy used
in accordance with the requirements of justice.”

CPR Part 1 includes:

“1.1 (1) These Rules are a new procedural code with
overriding objective of enabling the court to death cases
justly.

(2) Dealing with a case justly includes, so farsagracticable —
(a) ensuring that the parties are on an equalrgpti
(b) saving expense;

(c) dealing with the case in ways which are prapaste —
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() to the amount of money involved,
(i) to the importance of the case;
(iii) to the complexity of the issues; and
(iv) to the financial position of each party;
(d) ensuring that it is dealt with expeditiouslyddairly; and

(e) allotting to it an appropriate share of ther€suesources,
while taking into account the need to allot researto other
cases.

1.3 The parties are required to help the courtutthér the
overriding objective.

1.4 (1) The court must further the overriding objex by
actively managing cases.

(2) Active case management includes —

(a) encouraging the parties to co-operate with edlér in the
conduct of the proceedings;

(b) identifying the issues at an early stage;

(c) deciding promptly which issues need full invgstion and
trial and accordingly disposing summarily of thaars;

(d) deciding the order in which issues are to lselked; ...

(g) fixing timetables or otherwise controlling tipeogress of
the case;

(h) considering whether the likely benefits of takia particular
step justify the cost of taking it;

(i) dealing with as many aspects of the case asiiton the
same occasion;

(j) dealing with the case without the parties negdb attend at
court;...

() giving directions to ensure that the trial otase proceeds
quickly and efficiently”.

CPR 3.1 provides:

Cook v Telegraph Media Group Ltd
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“(1) The list of powers in this rule is in additido any powers
given to the court by any other rule or practiceection or by
any other enactment or any powers it may otherhase.

(2) Except where these Rules provide otherwisecthet may

(m) take any other step or make any other ordeth®purpose
of managing the case and furthering the overridinjgctive”.

The implications of this for the exercise of thaudts discretion under section 69(3)
may not hitherto have been fully appreciated. Thelication is that, once the 28 days
provided for in CPR 26.11 have expired, it is foe tourt to decide the mode of trial,
and the court must do so starting with the predigjom in favour of a trial without a
jury. And this is so whatever the parties may hageeed or may wish. The wishes of
the parties are of course a factor. But the cdwtkl not abstain from addressing its
mind to all the relevant factors, including in peutar those of case management,
simply because the parties agree between themselves

It may be, as Mr Crystal submits, that the timedompliance with CPR 26.11 may
be extended under CPR Part 3.1(2)(a), and thaayt Ioe so extended even after the
time for compliance has expired. The editors of @mé& Neill on Defamation'3ed
state in para 28.41, footnote 2 that “in practloe determination of the application is
often deferred until the likely scope of the issireshe case is clearer”. They do not
say that the making of the application is oftenedefd, but they do submit that there
is power to grant an extension of time under CPIR23(a). They also refer in the next
footnote to the discretion under s.69(3).

Any application under CPR 3.1(2)(a) would be a eraftbr the court’s discretion, to

be exercised judicially and in accordance with akerriding objective. Whether the

court would approach the matter any differentli Was considering the exercise of a
discretion arising directly under s.69(3), or onesiag under CPR 3.1(2)(a) is a
separate point.

Mr Crystal submits that the court should approdehratter differently, in that under
CPR 3.1(2)(a) the court should approach the issuh® basis that the exercise of the
discretion in a party’s favour would have the efffetcgiving that party the rights that
he would have had under s.69(1) if he had madegphcation within the prescribed
28 days. Mr Crystal also submits that the posit®analogous to an application for
relief from a sanction, for which provision is madeCPR 3.9(1), and which requires
the court to have regard to all the circumstanioet)ding the nine which are listed.

In my judgment in the circumstances of this caseduld not make any difference
under which of s.69 (3) or CPR 31.1 (2)(a) themison arose. No reason is given for
the omission to make the application within thed28s. And CPR 3.9(1) does not
assist. The loss of the right to trial by jury unde9(1) is not a sanction. But even if
it were, no good reason has been advanced in dis for the omission to make the
application.

Factors relevant to the exercise of the court’srditon (other than the overriding
objective) have been identified in cases decidédreehe CPR came into force. They
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were summarised by Bingham LJ Aitken vPreston [1997] EMLR 415, 419, and
recently re-iterated by Lord Neuberger MR Hiddes v Channel Four Television
Corporation[2010] EWCA Civ 730, [2010] 1 WLR 2243rmstrongwas not cited to
the court inFiddes no doubt because the issud-iddesarose only a few days before
the trial, so that the potential of advantages lay wf case management had long
since ceased to apply in that case.

In FiddesLord Neuberger MR said this at paras 15 and 16:

“There are, however, four factors which have belemiified in
the earlier cases, which have some general applicand
which are presently relevant, as the judge receghnis

(1) The emphasis now is against trial byeg) and this
should be taken into account by the court whenasiag its
discretion GGoldsmith v Pressdraifil988] 1 WLR 64] at page
68 per Lawton LJ with whom Slade LJ expressly agjre€his
conclusion is based on section 69(3), which wasva section
appearing for the first time in the 1981 Act tolemg section
6(1) of the Administration of Justice (Miscellansou
Provisions) Act 1933, the provision in force at thete when
Rothermere v Times Newspapesas decided.

(2) An important consideration in favour afjury arises
where, as here, the case involves prominent figurgsublic
life and questions of great national intereRothermere v
Times[[1973] 1 WLR 448]).

(3) The fact that the case involves isaafesedibility, and
that a party's honour and integrity are under kttaca factor
which should properly be taken into account butngt an
overriding factor in favour of trial by juryQoldsmith v
Pressdram[[1988] 1 WLR 64, 68E] at page 71H per Lawton
LJ).

(4) The advantage of a reasoned judgmerd factor
properly to be taken into accoumgta Construction v Channel
Four Televisior{[1999] 1 WLR 1042, 1056B]).”

Mr Crystal submitted that there is a further factoamely that judges should be
reluctant to try issues which involve political neas. The Faulks Committee, which
considered this question in 1975, agreed thatwilais a relevant factor (Cmnd 5909
Ch 17 para 469). But this view has not been repemteecent authorities, and for
good reason. The development of administrative (atvich had hardly begun in
1975) and the passing of the Human Rights Act 188& meant that judges are now
constantly required to judge issues involving podit religious and other
controversial matters.

Mr Crystal very properly raised the question: i ttourt is not to order a trial with a
jury in this case, then in what case would the totder a trial by jury? The answer is
that there is a further consideration, which mayebwraced in para (2) of the list in
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para 88. It is a factor on which Mr Crystal coulat mely on in the present case, and
which did not arise in eithéRothermereor Fiddes it is where one party to the action
(almost inevitably the Defendant) is the state public authority. The words of Lord
Bingham inRothermereare not in a statute, and they must not be cosstas if they
were. In order to understand what they mean ielpfbl to go back to the judgments
in Rothermere

Lord Denning MR irRothermeresaid at p452G:

“... the right given by our constitution to a Defermtl who is
charged with libel, either in criminal or civil preedings.
Every Defendant has a constitutional right to hlaieguilt or
innocence determined by a jury. This right is oé thighest
importance, especially when the Defendant has vedtio
criticise the government of the day, or those wablal lauthority
or power in the state”.

Lord Denning then recited the history of how trghtiof juries in trials on indictment

to give a general verdict was the subject of cotifig decisions in the eighteenth
century. The alternative view had been that thg gauld give only a special verdict
confined to the issue of whether the accused haulished the words in the

indictment. This conflict was resolved by Fox’s &ikAct 1792 (the closeness of this
date to the dates of the French Declaration of HuRights and the American Bill of

Rights is an indication of the political contextwhich this legislation was passed).
The trials on indictment were not civil libel clasmfor damages, but criminal

prosecutions. These were any of four common lawipwobder offences, then known

as libels (defamatory, seditious, blasphemous dsdene libels). What remained of
these common law offences was abolished by the rieéosoand Justice Act 2009,
which repealed the 1792 Act at the same time (Schdit 2).

Of course, in the 1790s, all cases in the commwarctaurts were tried with a jury (see
the history of the right to trial by jury in civitases set out by Neill LJ iBeta
Constructionp1052). Whether Fox’s Libel Act affected the diois of responsibility
between judge and jury in civil cases has been themaf debate. It is unlikely that
that Act had any impact on civil cases. In civitesa juries had always determined not
only the fact of publication, but also the meanofgthe matter published. See the
speech which Lord Erskine made in Parliament irpetpof the Mr Fox’s Bill on 20
May 1791 Gpeeches of Lord Erskine while at the RarL High ed) Chicago
Callaghan and Cockfroft 1870 p443). Fox’s Libel ALT92 was correcting an
anomaly which Erskine said “destroys the libertyhe press”: but it was an anomaly
in the criminal law and that Act was not concermetth civil claims for what we now
call libel.

The Faulks Committee commented on the point asvsllat para 476(c):

“We do not deny that trial by jury ioriminal cases is ‘the
lamp that shows that freedom lives’ [Lord Devlintial by
Jury, 1971 ed, p164], ... but it does seem to usriecb to
place crime and civil defamation in the same categin
criminal cases the jury as the judge of fact stametsveen ...
the state and the man in the street (the accusdd)e in
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actions for defamation, also as the judge of féctstands
between one man in the street and another, alththeghmay
sometimes be of very different wealth and power. U0®
accordingly the description of the jury in a libsmttion as a
‘constitutional bulwark’ seems misconceived”.

96. This observation may have been prompted by what LDenning had said in
RothermereWhat emerges from the history recited by Lord Degns the strong
association which has in the past been held td beritsveen trial by jury and freedom
of speech.

97. What Lord Denning and Lord Devlin were saying ie frassages quoted above had
been said by judges for centuries. Sinc&athermereat p453F Lord Denning based
his judgment upon passages from Blackstone it ligflleto read those passages to
understand the ratio of the principle now summadrisepara (2) of the judgment in
Aitkenas set out in para 89 above.

98. As to criminal cases, Blackstone’s CommentarieshenLaws of England Book IV
(1769) p342-3 includes the following:

“The trial by jury ... is also that trial by the peeof every
Englishman, which, as the grand bulwark of his rliles, is
secured to him by [Magna Carta]... in times of diffty and
danger, more is to be apprehended from the violemd
partiality of judges appointed by the crown, intsubetween
the king and the subject than, than in disputesvdxn one
individual and another ...”

99. There may be an analogy with the cases on whemoa&oshould summon a jury. In
Paul v Deputy Coroner of the Queen's HouseH@l@07] EWHC 408 (Admin) ;
[2007] 3 WLR 503he Divisional Court said at para 46:

“Sections 8(3)(a) and (b) [of the Coroners Act 1]9B8take it
mandatory to summon a jury in cases where the deztirred
in prison or while the deceased was in police aystor
resulted from an injury caused by a police offiger the
purported execution of his duty. The policy consitien
behind these provisions is clear; in order thatehshould be
public confidence in the outcome of the inquegurs should
be summoned in cases where the state, by its ageajyshave
had some responsibility for the death.”

100. In Rothermereat p452G Lord Denning refers to those who criticibe government
of the day or those who hold authority or poweltthe state”. And the cases Lord
Denning mentioned iRothermereat p453A-C were criminal proceedings in which
the state is a party. But as | understand it, wieatvas saying was that the most
important consideration was that the state wasty,pather than that the cases were
criminal. If so, the crucial distinction is not legen civil and criminal cases, but
between cases in which the state is opposed tmdhedual on the one hand, and, on
the other hand, cases in which individuals or oti@n state parties are opposed to
one another.
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Blackstone discussed separately the merits oflisigliry in civil actions in which the
state was not a party. Book Il at p 379ff, is fessage cited by Lord Denning from
which part of principle (2) irditkenis derived (“prominent figures in public life”)t |
reads:

“The impartial administration of justice ... is theegt end of
civil society. But if that be entirely intrusted toe magistracy,
a select body of men, and those generally seldwtelde prince
or such as enjoy the highest office in the stdteirtdecisions,
in spite of their own natural integrity, will ha¥eequently an
involuntary bias towards those of their own rank dignity: it

is not to be expected from human nature, thatfewshould
always be attentive to the interests and godati@imany... the

most powerful individual in the state will be cauts of

committing any flagrant invasion of another’s righthen he
knows that the fact of his oppression must be emachiand
decided by twelve indifferent [ie impartial] mentreppointed
till the hour of the trial”.

This is the principle upon which Lord Denning sdicht he found compelling Mr
Levin’s application for a jury. Mr Levin was a joalist who had often in the past
criticised the judiciary. Lord Denning did not wishere to be any disquiet as to
whether a judge would give him a fair trial. Buieewon the facts in that case Lawton
LJ disagreed with Lord Denning on this point: p458G

The other part of principle (2) iAitken (“questions of great national interest”) is
derived from both Lord Denning and Lawton LJ. Ldbenning referred to the
newspaper having criticised “the great and powarfuhe state on a matter of large
public interest” (p453F-G and 454B). Lawton LJ gavelifferent emphasis to this
reason for allowing the appeal. His focus was &alyi affect on the public (p457C,
458H) rather than on the status of the person @bl although the two may be
linked. Lawton LJ set out the effect on the pubdigplaining that the case raised the
guestion whether the Times newspaper put profitsregeople, and “the reputation
which The Times has enjoyed for so long aroundwthele world for responsible
journalism” was such that “the destruction of gputation would be the destruction
of a national institution”. Cairns LJ gave a digsamjudgment. IPAitkenthe Court of
Appeal appears to have approved the reason which asenmon to both Lord
Denning and Lawton LJ, namely that trial by jurytesbe favoured where there is
involved both prominent figures in public life agdestions of great national interest.
In other words the test is narrower than the regsdrforward by Blackstone, who
considered juries important by reason only of theivement of a prominent figure.

The Faulks Committee did not comment upon the @adr application of this
principle to the case of Mr Levin. But the Commeattdid consider the general
principle, and disagreed with the view that thegesl in modern times are remote
from the rest of the community (para 484). Moregvwieings have changed since the
Faulks Report and the decisionAitken.Judges are not now “selected by the prince
or such as enjoy the highest office in the stafdiey are selected through the
independent procedures of the Judicial Appointmébdsnmission, which makes
recommendations on merit. And the existence ofghatrof appeal to the Court of
Appeal, the passing of the Human Rights Act 1998ard other measures introduced
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since the eighteenth century, provide guarante@sdafial impartiality which did not
exist in the time of Blackstone. In addition the RCRas introduced the overriding
objective and related case management powers.

Moreover, as Blackstone warned (at p 383):

“A jury ... is often liable to strong objections ... efe a cry
has been raised, and the passions of the multhaste been
inflamed; or where one of the parties is populad the other a
stranger or obnoxious ... In all these cases, to sumanjury,

labouring under ... prejudices, is laying a snare tioeir

consciences...”

The most notorious example of a jury labouring urlejudice is the first instance
decision in Alabama in the case that was reponetthe US Supreme Court aew
York Times Co v Sullivaj1964) 376 U.S. 254. In that case the New Yorkésrhad
published an advertisement which included statespnesime of which were false,
about police action in Alabama allegedly directgdiast students who participated in
a civil rights demonstration and against a leadethe civil rights movement. The
plaintiff was not named, but he claimed the state#meeferred to him because his
duties included supervision of the police departim@ihis was a case where “the
passions of the multitude have been inflamed” arfgkres the Defendant was “a
stranger” from New York. The jury found for the jpiaff and awarded extravagant
damages of $500,000. They thus wholly failed tdilftheir function as protector of
freedom of expression, in spite of the fact thatphaintiff was an elected official, and
S0 was close to being a representative of the.dtdtdl to the judges of the Supreme
Court to vindicate the right to freedom of expreassi

Excessive jury awards which interfered with freedohexpression have occurred in
England too, and have been held to be an intederaith freedom of expression:

Tolstoy Miloslavsky v United Kingdo(®995) 20 EHRR 442. In England Parliament
provided a remedy by putting the matter in the lsapidjudges. It gave judges in the
Court of Appeal power to substitute a proper awardn excessive jury award: CPR
r 52.10(3).

It follows that even in cases in which the statepposed to the individual it may not
always be appropriate to order trial by jury. Bugre may also be some cases where a
judge might not appear to be as impartial as a jBgythis | am not referring to any
apparent bias arising from a matter personal taréicolar judge. Apparent bias of
that kind is dealt with by recusal of the judgegumestion. | am referring to apparent
bias of the kind referred to by Blackstone that ldaarise in the case of any judge:
“involuntary bias towards those of their own ramidalignity”. The case of Mr Levin
in Rothermerdas an example, albeit that that was a reasonfdliatd favour only with
Lord Denning. Whether those words can in fact hang application in any other
circumstances is not for me to decide now. Bubdéytcan, then a case in which they
might apply might be one where the court should@se its discretion to order trial
with a jury.

In the present case neither party is the state,pablic authority. A public authority is
now disqualified from being a Claimant in a civbél action: sederbyshire CC v
Times Newspapers L{d993] AC 354. So the government of the day wdt be a
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Claimant, but public authorities are sometimes Deémts in libel actions, and in
other actions regulated by s.69(1). And individuaio hold authority or power in
the state” may still be Claimants. The cases inctwhury trial is ordered under
s.69(1) are now most often claims against a pudlithority, usually the police, for
false imprisonment. And there is nothing in thespre case which could lead to an
appearance of bias, however involuntary, on theqfa judge sitting alone.

In the present case the relevant factors all tendavour a trial by judge alone.
Although the expenses scandal, as it is knownelitamly a matter of great national
interest, the particular incident of Mr Cook’s chato be reimbursed the sum of £5
(important as it is to Mr Cook) can hardly be smide a question of national interest.
Rather the contrary. The expenses scandal is alspi@aon which “the passions of
the multitude have been inflamed”, although | nibi&t it is Mr Cook who is asking
for a jury. Further, Mr Cook is no longer an MPdas not now a prominent figure in
public life. There is an issue as to the propradtitis conduct and as to his credibility,
but there is not an issue as to his integrity,h@ $ense that it is not alleged that he
acted dishonestly.

The disadvantages of trial with a jury in cases nehtbe law is complicated were
noted as long ago aRichards v Naun{1967] 1 QB 620, 626 and 627. These
disadvantages have increased in recent years hathncreasing development and
complexity of the law of defamation. This is in pdue to the continuing need to
develop the law to bring it into harmony with therg&pean Convention on Human
Rights. This has led to such major developmenth@Reynoldslefence, and the new
understanding of malice for honest commentGheng (an improper purpose no
longer counts as malice in honest comment). Whexeetis uncertainty as to the law,
as there so often is today, a judge can formuletedasons on alternative bases, and
the Court of Appeal can substitute one disposabfather, according to the correct
view of the law. It is less likely to be necessarprder a retrial, as may be inevitable
if a jury has been misdirected as to the law.

There are very great case management advantagreasl iby judge alone. Issues can
be tried in a convenient order, for example in ipatar, the judge can rule on
meaning in advance of a trial, and before mucthefdosts associated with a full trial
have been incurred. If the judge rules on meanimytly after the service of a
defence, then there may be very large savingsstsadondeed. If, as is commonly the
case, and is the case here, the defence of jasitiic or honest comment is to a
meaning which is less serious than the meaningeoded for by the Claimant, then if
the judge upholds the Claimant’s meaning, there thay be seen to be no defence at
all. Correspondingly, if the judge were to upholek tTelegraph’s meaning, then it
may be argued that the Claimant has no real prospeefeating the defence.

A trial by judge alone is in general, and is irstbase, much more likely to satisfy the
overriding objective, in every element of it listexdthe CPR.

| refer at this point to the observations of Lofulkps in Spiller at para 67. Trials by
jury in libel cases now commonly involve the arguwof the same point at least twice
and sometimes several times over. It is often mettoal by a judge with a jury, but
one trial by a judge followed by another trial bjuay. Each party commonly seeks a
ruling from the judge on as many issues as possibthe effect that the opponent’s
case on that issue should be withdrawn from thg jihat is what is happening in
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this application that is now before me. If that laggiion is unsuccessful (as this
application has been in part), and there is a liyajury, very similar arguments are
redeployed before the jury. All too often thereaighird or subsequent set to this
match, when the same point is argued before thertGm@uAppeal, or even the
Supreme Court as happenedSpiller. That is a real risk in the present case, where
Mr Price wishes to argue the applicability Reynoldsto comments. There is not
uncommonly a further set in the form of a retridiere have been a worrying number
of retrials in recent years where juries have beasible to agree. That is not a risk
where trial is by judge alone.

This multiplicity of opportunities to argue the sapoint is one of the major reasons
why the costs of libel actions have become so dptionate as to risk
condemnation as an interference with freedom ofesgion and the right of access to
the court (seMGN v UK[2008] ECHR 1255). In these circumstances thecefbé
the Human Rights Act 1998 is to require judges Radiament to continue to develop
the law to make it Convention compliant. Trial wahjury makes such development
more difficult.

Taking all these considerations into account, Irs@eeason to exercise my discretion
in this case to order this action to be tried veitjury, and every reason to order trial
by judge alone. | order that the trial shall bgumge alone.

THE NEXT STEP

117.

118.

119.

120.

Having decided that the mode of trial shall be liyge alone, the next step is for me
to revisit the issues which | considered above, ando far as I left them undecided,
to decide them. In particular, the next issue toidke is the actual meaning of the
words complained of, and, if it is a defamatory meg, whether it is comment or a
statement of fact. At that stage | will considex theanings pleaded by the Telegraph.

When | canvassed this possibility at the hearingQvirstal asked me not to proceed
to do this at this hearing, because he had not queyared to argue the case on that
basis. Since | had by then required him to makeshtsmissions on mode of trial,
which he had not expected to have to do, | accedduis request not to proceed
further at this stage.

| will therefore hear further argument on thosengmion the handing down of this
judgment, or so soon thereafter as the matter edistied for that purpose.

| had reached my decisions as set out above, agelyacompleted the drafting of this
judgment, before | heard, on the following Fridagplications in the case bewis v
Commissioner for the Policén that case | also heard arguments as to tleetedf
s.69(3) and (4), and the proper application ofaberriding objective to the discretion
to be exercised under those sub-sections. Nothiveatd in that case led me to alter
in any way the decisions | had already reachetiisidase. But the further argument
has helped me to refine the drafting of this judgme

CONCLUSION

121.

For the reasons given above, | have ordered tleatridd of this action be by judge
alone. | have also held that:
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a) the following meanings pleaded by Mr Cook are alinment, and no
jury properly directed could find otherwise:

“(i)  the Claimant represented low "value-for-mohey
as a parliamentarian;

(i) the Claimant's claim for £5 ... was particuiarl
embarrassing ... having regard to his official supjdr
the campaign to commemorate a Battle of Britaimher

b) the following meanings pleaded by Mr Cook are abfyeeither
comment or statements of fact, and the questionthghethey are
comment or statement of fact could not be withdrdwem the jury (if
the trial were to be by jury):

“(i) the Claimant thought it appropriate to clairadik
from taxpayers the £5 he put in a church collectan
an RAF charity;

(if) the Claimant set out to exploit the expensgsteam
for his own gain in disregard of his constitueristvs.

(i) the Claimant's claim for £5 was an extraoatiy
abuse of M.Ps' expenses and was ... hypocritical
having regard to his official support of the cangpaio
commemorate a Battle of Britain hero..”;

C) it is in my judgment not arguable (or at least ¢hisrno real prospect of
persuading a jury, if there is one) that the omisf the two matters
referred to in para 50 above is capable of leatbrnipe conclusion that
the facts were not truly stated (if the meaningsctvth have held to be
capable of being comment are held to be comment);

d) it is not possible to say that Mr Cook has no pgakpect of persuading
a jury (if there is one) that Mr Sawer believed whtt Cook had said
on the telephone, and therefore did not believeé ka Cook ever
thought it appropriate to claim back from taxpayeise £5.
Accordingly, the defence of comment could fail ¢stpoint, and |
could not withdraw this part of the case of maficen a jury.

e) if the meaning of the words complained of is that Gbok set out to
exploit the expenses system for his own gain irredard of his
constituents' views, then | cannot say that Mr Cloak no real prospect
of succeeding in defeating the defence of justiiicaon this point;

f) the Reynoldsdefence could fail on the facts, if the publicatiacluded
a meaning which the journalist does not believieadrue.

122. The Telegraph is accordingly entitled to summangjuent in respect of that part of
its Defence that relates to the two meanings redeto in paragraph 121(a), but not
otherwise.



