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Mrs Justice Sharp:

Introduction

1.

This is an application by the Defendant, the piglisof the Daily Telegraph
newspaper, for summary judgment under CPR Paiin24n action for libel brought
against it by Mr Robert Dee, the Claimant. He sne®spect of an article published
on the bottom left hand corner of the front pagehefDaily Telegraphon 23 April
2008 under the heading “World’s worst tennis prasat last”.

The Defendant’'s argument in summary is this. Isag | should rule now that the
words complained of must be read together with sso@ated article in the same
edition of the newspaper which is not sued on buivhich express reference was
made in the article of which Mr Dee complains. Whiead together, it is said the
articles are not arguably defamatory of the Claimam addition, it is said the

Claimant has no real prospect of rebutting theifjoation and/or fair comment

defences upon which the Defendant relies. On efibsis it is said that no tribunal of
fact could rationally conclude that the Claimand teen libelled.

Background

3.

Mr Dee is a 23 year old tennis professional. Thentfrpage article of which he
complains said this:

“A BRITON ranked as the worst professional tenniaypr in the

world after 54 defeats in a row has won his firsttch.Robert Dee, 21,
of Bexley, Kent, did not win a single match durimg first three years
on the circuit, touring at an estimated cost ofQ00.But his dismal
run ended at the Reus tournament near Barcelonheabeat an
unranked 17-year-old, Arzhang Derakshani, 6-4, ®8e, below, lost
in the second round.”

Underneath the front page article, are the wordmid, “Full story: S20” and below
thosewordsis a photograph of the Claimant apparently playemmis.

The “Full story” to which reference is made appears on the bagk pathe Sports
supplement of the same edition of aily Telegraphon 23 April 2008 (I shall refer
to this as the S20 articlélhe Claimant does not complain of it. It says this:

“A British tennis sensation — the world’s worst

British globetrotter Dee ends his losing streakthe 53" time of
asking writes Mark Hodgkinson IN the history of & tennis
failures, and it's been a long and rich history,am® had previously
come close to the serial defeats that have flowenh fthe racket of
Robert Dee, a 21-year-old from Bexley, Kent. Ppshlaee has earned
the right to be bracketed with such global sportiogns as ski-
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jumping’s Eddie the Eagle or swimming's Eric thel.Bee said last
night he had found his new fame ‘a bit odd’, buseaa glass of
Pimm’s to him, as when it comes to losing, he’'soaltely world
class.Dee equalled the world record for the longestof consecutive
defeats, after his first three years on the int#nal professional
circuit saw him lose 54 matches in a row, and althem in straight
sets. That's 108 lost sets in succession.But ba &iled in his efforts
to make the record his own, after he last week adirst-round match
in qualifying at a lowly Futures tournament in Spai He soon
returned to form, losing in the next round ... andsiraight sets.Dee
sounded baffled yesterday as he reacted to cl&athe might just be
the world’s worst professional tennis player. dnlestly didn’t know
about the record so all the attention is a bit ‘doiel said. ‘Obviously it
was great to get my first win but | can’t beliebat people don’t have
anything better to write about. I'm just goingkeep on playing and
improving and working hard with my coaches. Hoplgfthat will
mean more wins at these sorts of tournaments’.&ilsef, Alan, said
that describing him as a total no-hoper ‘was labtdhand incorrect’,
adding: ‘The Lawn Tennis Association have given limating of 4.2
and that is very impressive.’Paul Henderson, himér head teacher
at Eltham College, said: ‘Rob was never the sclebaimpion but he
was very methodical about his tennis. We oftendeoed if we would
hear of him again.’Dee has lost around the plaimetran, Senegal,
Colombia, Botswana, Venezuela, Rwanda, Kenya, Sudaxico, the
United States, Norway, Holland and Spain. Almdbkb&his tennis
has been played at Futures tournaments, whichharéowest rung of
the proper professional circuit. Dee’s travel exges must run to
hundreds of thousands of pounds. And yet he hasavfyaction of
that back in prize-money.Why didn’t he just give ypu might ask.
But you also have to admire Dee’s perseverancdsaksing record
went on and on and expensively on. A spokeswomarthe LTA
confirmed yesterday that Dee had not received dhgiad funding,
and instead received money from his parents, with father a
managing director of a shipping firm. Dee’s ladksaoccess means
that he doesn’'t have a proper world ranking, anti this week the
LTA knew next to nothing about him. Even the Keounty office
were largely in the dark, regarding Dee as somgtbina jet-setting
man of mystery, whose long-awaited win came in Spast week
when he beat American Arzhang Derakshani 6-4, 688it he was
brought down to earth when he immediately lost 6-3,to Poland’s
Artur Romanowski.Dee is now living and traininglia Manga, Spain,
and in recent months has been playing tournamen&pain’s national
tour. Apparently, he’s even threatening to braatk ithe top 500 of
players based there. Roger Federer, beware.”

6. There is also a box alongside these words headedidizl failings”. Four are
identified. Eddie “the Eagle” Edwards, the Englaogcket team of 2006-2007,
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10.

11.

Devon Loch (the Queen Mother’s horse which slippad collapsed yards from the
winning line in the 1956 Grand National) and EnglanEuro 2008 squad. Short
details are given in each case of their respeatiMEnotable sporting failures.

It might be thought, as Eady J said at an earkarihg in this matter, that tH2aily
Telegraphwas having a laugh at Mr Dee’s expense, but tlen@int and his father
have taken very great offence at what@ialy Telegraphpublished. It is said by the
Claimant that certainly the front page item is offiwe and highly defamatory, and
quite apart from the hurt and distress he has lobaesed, unless the matter is put
right, his potential future career as a tennis hoaidl be blighted.

A letter of claim was sent to the editor of haily Telegraphon 30 April 2008, from
the Claimant’s solicitors. It said the Claimant Haekn advised he had a cause of
action in defamation and/or malicious falsehoode Tatter complained of both
articles. It said:

“The thrust of the articles is that the Claimanttise world’s worst

tennis professional tennis player” who “did not wansingle match
during his first three years on the circuit” andfered “54 defeats in a
row”

The letter set out parts of both articles and dwntinued:

“Their natural and ordinary meaning is that during first three years
as a professional tennis player, our client did moh a single
professional match; that his victory over Arzhangrékshani should
be disregarded because Mr Derakshani is only 15 y#d and a weak
player; that until that recent victory, [the Claimjp had lost 54
professional matches in a row, all of them in ginaisets; that all of
these matches were — and almost all of his tersnis played at the
lowest grade of professional tournaments; that imeasonably and
unrealistically persists in a career as a profesditennis player which
is an expensive waste of money and doomed to &ithat because of
[the Claimant’s] lack of success he is virtualljknawn to the LTA”
(that is, the Lawn Tennis Association); and thatrégson of all the
foregoing he is the world’s worst professional tsrplayer. ”

The Daily Telegraphwas one of a very large number of media outles$ tovered
the story. Settlements and apologies | am told hmeen achieved by the Claimant
from a very large number of them, including the B&®@I Reuters.

Proceedings were eventually issued against thendafe on 21 April 2009 (that is, 2
days before the expiry of the one year limitatienigd for libel). In the Particulars of
Claim, no mention is made of the S20 article at all
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12.

13.

14.

15.

The meaning attributed to the front page articlet®rown is much more limited than
the meaning complained of in the letter of claims Ithis:

“ ... until his win at the Reus tournament near Bimee, the Claimant
had lost 54 consecutive professional tennis matcleimg his three
years on the professional tennis circuit, and Haetefore proved
himself to be the worst professional tennis plagehe world”.

The Defence denies the front page article is defaryaand says in the alternative
that the words complained of read in their propertext (that is, the S20 article) are
true. The meanings justified are:

“5.1 The Claimant lost 54 consecutive matches maigit sets in
tournaments on the international professional ®weiicuit; and/or5.2
The Claimant lost 54 consecutive matches in sttaights in
tournaments that contribute to a player's worldknag; 5.3 In
consequence, he merited being ranked or describetthea world’s
worst tennis professional player”

It also relies on a defence of fair comment. Thenm@nt defended is that “the
Claimant merited being described as the world’ssivtemnis professional.” The same
facts are relied on as for the defence of justiiica

On 8 October 2009 this case came before Eady & @pglication by the Defendant
for further information, the purpose of which was dask the court to order the
Claimant to state in clear terms his case as tontbaning of the words “circuit”,
“world circuit” and “international professional cinit”. Eady J acceded to the
application, and said this:

“Perhaps unsurprisingly, the Defendant denies tta words

complained of are defamatory and also disputeplteded meaning.
It is an important part of the Defendant’s casé tha short front page
article should be read together with the longeaclarappearing in the
Sport supplement (the “full story”) as part of @sntext.... The claim
is confined to defamation and no reliance is plaoadthe tort of

injurious falsehood. The object of any libel antics to restore
reputation. It is difficult to see what the Claimidnopes to gain from
this litigation. It may be true that the newspayes “having a laugh”
at his expense, but it is not immediately appatew the claim is
likely to restore or enhance his reputation. Nbakss, the solicitors
have lodged a costs estimate of over £500,000iictiding success
fee or ATE premium). To an outside observer, iyyre@em difficult to

understand how the case could give rise to sucherehfure.

Nevertheless, against that background, it is eaffgémportant to see
to what extent the issues can be effectively nagtband both sides’
cards placed on the table as soon as possible.”
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16.

On 17 December 2009, the Defendant’'s Applicatiortiddowas issued: 7 witness
statements each are now relied on by the Claimadhtttze Defendant (two of those
giving statements for the Defendant, had alreadgrgstatements for the Claimant).

Issue one: should the two articles be read togetiiethe purpose of determining meaning?

17.

18.

19.

Mr David Price, who appears for the Defendant stbrthat what constitutes the
entire publication for the purpose of determiningaming must be a question of law
for the Judge in accordance with principle andlesiaed precedent. He says in the
context of a newspaper, it is well-established thiagre an article refers to another
article in the same issue either party is entitechave both articles read for the
purpose of determining meaning. This principlefiglicect relevance to this case, and
is binding on the Court. He refers @atley on Libel and SlandeEleventh edition,
paragraph 3.2 which says this (in part):

“Where a newspaper article refers to another rejpotthe same issue
either party is entitled to have that read as pfathe context in which
the meaning of the words complained of is to bermeined...”

Mr Andrew Caldecott QC, who appears for the Claithaobmits unless there is a
rule of law that it is to be presumed that all eradwould have read the front page
article and the S20 article because they were direroption of doing so, this is a
guestion of fact for the jury, not a judge on atPdrapplication. There is no rule of
law that it is to be presumed that all readers vald all articles in all parts of the
newspaper. The position might be different in felato indicated continuation pages
— especially in the same section. However thatots the case here. The rule in
Charlestonv News Group Newspapers LiP95] 2 AC 65 does not impact at all on
the question of whether two quite separate articlgghysically different parts of the
same issue (as distinct from a continuation pagestie treated as having both been
read by all readers for all purposes of meaningadfeds of thousands of readers —
and probably the majority — will have read the frpage article without reading the
Sports supplement at all (let alone the piece aimiClaimant) and that this reality
should be reflected in the Court’s approach. Heepied in argument that the S20
article should go before the jury, but only on theestion of damages.

In Charlestonthe House of Lords held a claim for libel could be founded on a

headline or photograph in isolation from the redatext, and rejected the appellants’
contention that a different view could be taken wehgart of an article would only be
read by a body of readers. Lord Bridge said thisagie 69H :

“[tlhe essential basis on which Mr. Craig's argutrarsupport
of the appeal rests is that, in appropriate cir¢gantes, it is
possible and legitimate to identify a particulanwgp of readers
who read only part of a publication which convegshem a
meaning injurious to the reputation of a plainéfid that in
principle the plaintiff should be entitled to darmeagfor the
consequent injury he suffers in the estimatiorhaf group.”
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20. Lord Bridge went on to say this at page 70E to 71C:

“The first formidable obstacle which Mr. Craig'sgament
encounters is a long and unbroken line of authohigyeffect of
which is accurately summarised iBuncan & Neill on
Defamation2nd ed. (1983), p. 13, para. 4.11 as follows:

"In order to determine the natural and ordinary nneg of
the words of which the plaintiff complains it isa@ssary to
take into account the context in which the wordsengsed
and the mode of publication. Thus a plaintiff canselect
an isolated passage in an article and complaihatfalone if
other parts of the article throw a different lighh that
passage."”

The locus classicus is a passage from the judgofeXitierson
B. in Chalmers v. Payngl835) 2 C.M.& R.156, 159, who
said:

"But the question here is, whether the matter badgrous
or not, which is a question for the jury; who aoetdke the
whole together, and say whether the result of thelevis
calculated to injure the plaintiff's character.dne part of
this publication, something disreputable to theinpiti is

stated, but that is removed by the conclusion;bidee and
antidote must be taken together."

This passage has been so often quoted that it desme
almost conventional jargon among libel lawyerspeak of the
bane and the antidote. It is often a debatabletigumeshich the
jury must resolve whether the antidote is effectiv@eutralise
the bane and in determining this question the jorgy

certainly consider the mode of publication and thktive

prominence given to different parts of it. |1 canllwenvisage
also that questions might arise in some circums&ras to
whether different items of published material rielgtto the

same subject matter were sufficiently closely catee as to
be regarded as a single publication. But no suéstipns arise
in the instant case. There is no dispute that thadlmes,
photographs and article relating to these plamtfinstituted a
single publication nor that the antidote in theictat was

sufficient to neutralise any bane in the headlirmsd

photographs. Thus it is essential to the succeddrofCraig's

argument that he establish the legitimacy in the ¢ libel of

severance to permit a plaintiff to rely on a deftanameaning
conveyed only to the category of limited readers....”
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21. Lord Bridge did not accept the legitimacy of theesance argument, and said this at
page 72E to 73A:

“Whether the text of a newspaper article will, mygparticular
case, be sufficient to neutralise the defamatomflication of a
prominent headline will sometimes be a nicely beaéah
question for the jury to decide and will depend ooty on the
nature of the libel which the headline conveys #nedlanguage
of the text which is relied on to neutralise it lalso on the
manner in which the whole of the relevant mategaset out
and presented. But the proposition that the promtiheadline,
or as here the headlines plus photographs, maylfawtaim in

libel in isolation from its related text, becausame readers
only read headlines, is to my mind quite unaccdetab the

light of the principles discussed above.”

22.  Lord Nicholls said this at page 74B :

“I do not see how, consistently with this singlarstard, it is
possible to carve the readership of one article ohfferent

groups: those who will have read only the head|iaesl those
who will have read further. The question, defamator no,

must always be answered by reference to the respaoinghe

ordinary reader to the publication. This is nos&y that words
in the text of an article will always be efficaceto cure a
defamatory headline. It all depends on the contax, element
in which is the lay-out of the article. Those wheoinp

defamatory headlines are playing with fire. Theimady reader
might not be expected to notice curative words édckway
further down in the article. The more so, if therdsare on a
continuation page to which a reader is directee Jtandard of
the ordinary reader gives a jury adequate scopeetirn a

verdict meeting the justice of the case.”

23. I should also refer to a number of cases whichcdesl as support for what is said in
paragraph 3.2 dBatley. In Bolton v O’Brien(1885) Q.B. Div, vol XVI L.R. Ir, 97 on
a motion for a new trial, a majority of the coumldh that passages in the same
newspaper which were not complained of might beuedd in evidence to illustrate
the meaning of the passages complained of. Atrtak both counsel had read and
commented on the various passages without objedlag CJ said this at 109:

“I have reason to think that Mr. JUSTICE O’BRIENtertains
doubts as to the legal propriety of adducing irderce other
passages in the same newspaper in order to illestre
meaning of the passages charged to be libellonanmhot say
that | concur in those doubts. If the language feiguous as
to the nature of the felony imputed in this pataciwpassage, it
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24.

25.

26.

appears to me that other passages in the same aygvspy
the same person, dealing with these matters arpepyo
admissible in order to remove such ambiguity.”

Mr Justice O’'Brien, dissenting, said (at 117) tBath passages other than those
complained of were not evidence to affect the detany sense unlesditectly
referred to, and in that way virtually made parttbé libel”

Hedley v Barlow4F &F 225, (1865) 4F & F 224 concerned the right fiafe
discussion on a subject of public interest. Thangfd complained of an article
commenting on his evidence before a select commiifée issue before the court
was whether the plaintiff could be compelled to putevidence the whole of the
newspaper, which contained a full report of thanpii's evidence. Counsel for the
plaintiff did not appear to dispute the defendagrtisittement to put in such evidence.
In the opinion of Cockburn C.J and Blackburntle" articles in question referred
sufficiently to the proceedings before the committe make the whole of the
publication the plaintiff's evidenceA similar point arose inThornton v Stephen
(1824) 2 M &Rob 45, 209.

In McCann v Scottish Medidewspapers Ltd8 February 1999, 2000 SLT 256, Lord
MacFadyen held that three articles which appearemhe edition of a newspaper had
to be read together and treated as “constitutinghale” for the purposes of
determining meaning, where the first ended withass-reference to the second, and
the second ended with a cross-reference to the. tBee als@eran v John Fairfax
Publications Pty{2004] NSWCA 107, at para 56, where it was helt tivo articles
in the same newspaper were so interlinked the argireader would have read them
as one publication. IGalloway v Telegraph Group L{@004] EWHC 2786, [2005]
EMLR 7, [48] and [49] Eady J (sitting alone as thal judge) took account of the
context of other coverage in the same edition asmbrds complained of and also of
coverage in the previous day’s edition when deteimgi meaning.

Discussion

27.

28.

When one is considering a single article the omimaasonable reader is taken to
read the whole article before reaching a conclusiermeaning, even though, as the
courts have readily recognised, many readers willin fact have read the whole

article. So too, where one article is spread ovaumber of pages, presumably for
space or other editorial reasons, the ordinaryorestse reader is to be taken to have
turned over the pages and found and read what hgh@ris directed to, on the

continuation pages.

Mr Caldecott submits there is a real distinctiotwsen cases where an article is "free
standing" so that some readers will have read itoawn, and cases where there is a
continuation page. In the latter case he subniits, to be presumed the reasonably
careful reader will not ignore a continuation paglgereas no such presumption can
arise in respect of the former.
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29.

30.

31.

32.

However, in my view the key question in this comtexwhether the various items
under considerationwere sufficiently closely connected as to be regdras a single
publication” — and this is so whether or not the items in thes publication are
continuation pages or different items of publishedterial relating to the same
subject matter. It seems to me this approach isistamt with the flexibility as to the
manner and form in which information and ideas rbayexpressed and imparted
protected by the right to freedom of expressioneundrticle 10 of the European
Convention on Human Rights, and with the relevardasbourg jurisprudence.

This will be the case even though the reality & thany people will have read one of
the relevant articles only. That is not to say hesve that the separation of the
relevant articles, or the way they are presentegl moh be relevant on meaning, since
meaning is affected by the mode of publication t(isathe relative prominence or
emphasis given to what is published) as well ascbgtext, as Lord Nicholls
emphasised i€harleston

Ordinarily it is not controversial that articles pgaring in the same publication

relating to the same subject matter are to be tegdther for the purposes of

determining meaning. But if the matter is contr@iay in my view there is no reason

why such a question should not be determined, iapgmopriate case, on a CPR Part
24 application. | do not accept Mr Caldecott's sission that the matter must be left
to trial. Indeed it is obviously proportionate asdnsible for the matter to be

determined before trial given the potential impoce of the issue to the parties for
the future course of the litigation (for example, determining their respective

prospects of success and the legitimate ambiteofstfues to be tried).

In this case the front page article was a limitad of a kind known as "the write off"
commonly put on a front page to invite attentiorilte “full story”. There was a very
clear cross reference in the front page articldfiia bold type to the “full story” and
the reader was told where to find it. There waslavious and clear link between the
two. It would also have been obvious to all readédrthe front page article, that read
alone, it did not constitute or purport to be thk $tory. In my view in the light of the
clear and close connection between them the twdesmtmust be read together for
the purpose of determining meaning; and the contianot arguable. There is no
other compelling reason why this issue should Bt tte trial. Accordingly, the
Defendant succeeds on this part of its application.

Issue two: whether the Articles are arguably defaonaof the Claimant

33.

Mr Price submits the articles are not arguably ohef@ry of the Claimant, even if
they are capable of bearing the meaning complagietie submits there is under
English law no general cause of action for the jgakibn of false statements in the
media or elsewhere. Where the statement is cadollt cause financial loss and
published maliciously a claim in malicious falseowill be available. However, it is
an unavoidable requirement for a claimant in ametson claim to demonstrate that
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34.

35.

36.

37.

the statement in question is defamatory of him;iarttie modern era, the appropriate
threshold must be interpreted consistently withrégpiirement of “necessity”.

Mr Price points out that the Claimant does notmapteto allege that the arguably
humorous parts of the S20 article expose him tiould. Ridicule is only mentioned
in support of his claim to general and aggravatedapes, and then by reference only
to the front page article. The complaint is limitedthe run of 54 defeats and the
suggestion that it ranks as the world’s worst. fitle of defeat is an inevitable part of
sporting competition, particularly for a young ptayn the first years of competition.
It cannot be defamatory he submits, to state thdger has lost a tennis match. If it
cannot be defamatory to state he has lost one matohshould it be defamatory to
state that he has lost a large number on the Titme?isk of consecutive defeats is an
equally inevitable part of sporting competition,isshe fact that someone has to have
the worst playing record over a particular peridd.also points out that there appears
to be no previous case in which a sportsman has isudefamation in relation to a
statement concerning his playing record. The lichpart of the article of which the
Claimant complains says nothing about his charaatdris incapable of lowering him
in the estimation in the mind of a right-thinkingrpon.

Mr Caldecott characterises the Defendant’s subomsson this issue as “hopeless”
whether they relate to the front page article along¢o both articles. He submits
historically, the early definitions of defamatorgcorporate the formula “hatred,
ridicule or contempt” as per Parke BRarmiter v Coupland1840) 6 M. &W. 105 at
108. Ridicule, he suggests is a striking featurthefallegation in this case: it is only
because the Claimant’s performance of unrelievedfepsional defeat is so
ridiculously bad that it appears on the front pdat. in this case, ridicule is only “an
aggravating feature — the primary allegation henstgis want of skill. Parke B’s
definition was later thought to be too narrow — deeriLord Atkin’s well-known
reformulation inSim v Stretclil936] 2 All E.R. 1237 at 1240 “would the words den
to lower the plaintiff in the estimation of rightihking members of society
generally?”

He submits professional respect is a keystone mifita¢gion as is clear from Lord
Pearson’s statement of principleDnummond —Jackson v BMA970] 1WLR 688 at
689 where he says:

“...Words may be defamatory of a trader or businessn nor
professional man, though they do not impute anyaifault or defect
of personal character. They can be defamatory rof ihithey impute
lack of qualification, knowledge, skill, capacityjudgment or
efficiency in the conduct of his trade or businessprofessional
activity...”

Further, it has long been held that it is defamatof an individual to impute
incompetence in their profession: see for examplhat is said irGatleyat para 2.27,
which citesHackenschmidt v Odhams Pre3sie Times, October 23, 24 1950, and at
para 2.35 which citesloeppner v Dunkirk Printin@27 NYAD 130 (1929) where it
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was held defamatory to impute incompetence to &#&dbcoach. Leaving aside the
guestion of ridicule, he submits the concept ofidaace clearly applies to avoiding
business with the Claimant — in this case detenp@gple from using him as a coach.
He says the Claimant’s case that Daly Telegraphmade him look absurdly bad at
his chosen profession and ridiculous cannot coabdnbe dismissed as unarguable.

Discussion

38.

39.

40.

| have no trouble in concluding that the words ctaimed of when read in their
context (as identified above) are capable of bgaasirmeaning defamatory of the
Claimant: for example, that he lacks insight ints lown lack of talent, and
unreasonably persists in pursuing a career to wincis not suited; or — as it was put
in the letter of claim but nah the Particulars of Claim — that he unreasonaivig
unrealistically persists in a career as a profesdidennis player which is an
expensive waste of money and doomed to failuret Tilm@aning says something
about him and his character; and people might ttheless of him, if that is what the
words complained of did mean. But this is not theamng of which the Claimant
complains.

As for incompetence or "want of skill", such anegttion is not (as Mr Price
emphasises) distinctly pleaded. Indeed, the wayhith Mr Caldecott characterises
the Claimant’'s case for the purposes of this appba, so it seems to me, does not
really match, at least with sufficient clarity, theeaning attributed to the words by
the Claimant. The meaning complained of is a namwo®, confined on the face of it
to highlighting what the Claimant alleges is a yfactual error (i.e. that he had lost
54 professional matches on the trot (and these therenly professional matches he
had played) rather than 54 professional matcheshentrot when playing on the
international tennis circujtwhich is suggested results in the characterisatibaldly

so it is said - of the Claimant as the world’s viaennis professional. Nor is it
distinctly alleged that the words meant these Wssemprised the whole of the
Claimant’s professional playing record — an issuectv appears to lie at the heart of
the Claimant’s complaint. The pleaded meaning gfisoauggests this case has more
in common with an action for malicious falsehoddhrt an action for defamation -
although it is of course the case that some clammay give rise to both causes of
action. Whether, as Mr Price suggests, the meapleaded has been narrowed for
tactical reasons, the effect of the pleading magdid to circumscribe the ability of
the Defendant to defend itself by reference to @laimant's lack of skill or
incompetence.

In addition, Mr Caldecott’'s submissions clearly gest in my view that the articles
are defamatory of the Claimant because they ridiliin by suggesting he was
absurdly bad at tennis. Mr Caldecott said at onetgor example, that the Claimant
was made to look like the “Inspector Clouseau”tef tennis world. | note also that
the Claimant's solicitor, Mr Engel, states in hithess statement thafTHis [case] is
about a decent and hard working young British terplayer who has been held up to
ridicule and contempt on the basis of a false wergf events...".
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I find it difficult to regard this as a case whetee allegation complained of is
arguably defamatory of the Claimant because it eaUsm to be shunned and
avoided. Cases of this nature are normally (tholughcept, not exclusively) those
where a claimant through no fault of his own, hasne physical attribute or
condition, which would tend to cause ordinary mersh# the public to "shun and
avoid" him.

Moreover, even assuming in the Claimant's favchai the allegation made, and/or
specifically complained of, is one of “want of dkiby a professional person, cases of
this kind or in this category often concern allégat which are defamatory in the
conventional sense because of the adverse conseguéhat lack of skill or
competence might have for others. Ordinary membérsociety would therefore
think the less of the professional person who gledisuch unsatisfactory services as
a result. This is so whether one looks at caselbefl or slander. In slander the
guestion may arise when considering whether wordsaationable without proof of
special damage in accordance with section 2 oDéfamation Act 1952, or in earlier
cases, at common law.

Of the cases cited by Pearson LDirummondin support of the principle on which
Mr Caldecott relies, three concerned “a profesdiaren’s technique” (as opposed to
a trader’s goods). They related to words spokesnoépothecary, an architect, and a
solicitor:

)] Edsall v Russell4 Man. & G. 1090 was a case of slander brought oy a
apothecary. The first slander alleged was “He #itley child; it was the saline
injection that did it.” The innuendo meaning relied was that the plaintiff
had been guilty of feloniously killing the child bsproperly and with gross
ignorance and with gross and culpable want of oauidministering the
injection. No objection to the first slander wassued by the defendant. The
court held the defendant was entitled to judgment amother slander
consisting of these words: “he made up his owniomees wrong through
jealousy, because | would not allow him to usgugment” because they did
not impute a criminal offence, and whether the ieds were noxious or
innocent, was left in doubt.

i) In Botterill v Whytehead1879) 41 L.T.N.S. 588elly C.B. said at page 589:

“[tlo impute to an architect employed in the reat@n of an ancient
church that he has no experience in the work inclviie has been
employed is itself a libel upon the architect ire tivay of his

profession or calling...and further to write of archatect that by his
acting in the work in question the masonry of aniemt gem of art
will be ignorantly tampered with is in itself libels...”

iii) In Dauncey v Holloway1901] 2 KB 441 at 447, the question was whether a
slander conveyed an imputation on the plaintifhia business as a solicitor
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and was therefore actionable in the absence off mfogpecial damage. A.L
Smith M.R. (with whom the other members of the tagreed) said this:

“The words do not, in my opinion, reasonably conaay imputation
of impropriety or misconduct on the part of theiptidf in relation to
or in connection with his profession or businessobunfitness to
carry on his business in a proper and satisfact@gner. To my mind
the two expressions — that the plaintiff has gaoretliousands or has
lost thousands — mean very much the same thingelyarthat the
plaintiff has lost a considerable sum of money. whiuld not be
reasonable to say that they [the words complairfednpute to him
any want of capacity to carry on the business afgssion of a
solicitor...”

44, Drummonditself, concerned words written about a dentistrBen LJ said this at
698H:

“ | doubt whether the analogy sought to be drawthen present case
between a trader’s goods and a professional maalsique is sound.
Goods are impersonal and transient. A professiorel’s technique is
at least relatively permanent, and it belongs tm:hit may be
considered to be an essential part of his profaakiactivity and of
him as a professional man. In the case of a dehtisay be said: if he
uses a bad technique he is a bad dentist and perssting dental
treatment should not go to him. ”

45.  This may be said to provide support to Mr Caldésatgument. However it is also
apparent from what was said by their LordshipsDrummond that the words
complained of were capable of giving rise to aegdtion that was defamatory of the
plaintiff by lowering him in the estimation of rigthinking members of society
generally. Pearson LJ said this at page 699C:

“It can be suggested that the article complainedngiiedly imputes
to the plaintiff lack of judgment and lack of eféacy in the conduct
of his professional activity in as much as he hdspsed and practised
and recommended a method of anaesthetising patdnth (as the

article suggests) is dangerous for the patientsraagl impede good
dentistry...”

46.  Sir Gordon Wilmer characterised the allegation pieintiff complained of in this
way at 701F-G:

“The case which the plaintiff seeks to set up aaderstand it, is that
he is attacked in the way of his profession, irt thithout any proper
prior investigation, he is alleged to have beeragheng and practising
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a dangerous technique, found in a number of instarnc produce
deleterious effects, and possibly resulting in déatseveral cases.”

So far as the cases cited by Mr Caldecott on inetemze are concerned, the only
report available to me dflackenschmidis an abstract which does not explain why
Prichard J left to the jury as capable of beingdeftory of the plaintiff, an allegation
that he had been defeated by another wrestlerr@léeant passage frokloeppneris
cited inDrummondoy Pearson LJ at 699D-E:

“While the articles complained of fail to chargee tplaintiff with the
commission of any crime, or to attack his moralrabter, the fair
inference to be drawn from the language used isthigaplaintiff is an
inefficient coach, and has failed to properly iostrthe team in
modern play and in the technique of the game, s¢ tiey could
successfully meet and compete with other team#$eir tlass...The
law recognises one’s right to live and that theargj of people are
compelled to earn a living.”

Incompetence or ‘want of skill' by those who hiret dheir professional or personal
skills for a living often involves as | have saobnsequences for those who hire them
and/or pay for their services - and who get leas tiney might be entitled to expect.
In addition, the tendency of such words might beuggest a claimant’s fitness or
competence falls below the standard generally reduor his business or profession
(seeRadio 2UE Sydney Pty Ltd v Chester{@d08] NSWCA 66 where the court
affirmed that the general test for defamation, ngmanether an ordinary reasonable
person would think less of the plaintiff becausenmbfat was said about him or her,
applied to imputations regarding all aspects of ess@n’s reputation, including
business reputation).

In my view, it is not easy to translate those pples to the sporting arena, even
though | entirely accept that many sportsmen amdtspomen, and the Claimant is
one of them, are professionals who earn their diimrough their sporting skill, or
endeavour to do so. It is difficult to characteree allegation of relative lack of
sporting skill, even if it leads to the bottom ohishever league the person or team
participates in as necessarily imputing incompedgiggite apart from the question
which could plainly arise as to whether such a sstign is purely a value judgment.
Such an allegation might be said to dent somegnr&lg rather than their personal
reputation, depending of course on the contexéviry race, match or other sporting
event, someone has to come last: that is the nafucempetitive sport. Losing in
sport is, as Mr Price submits, an occupational ttazghaky hands for a surgeon, or
endangering the lives of your dental patients tghoan unproven anaesthetic cannot
be so characterised.

A sportsman on a losing streak might be unluckgxperienced, playing out of his
league, lacking proper management, out of fornurég or simply not as good as the
others against whom he is measured. A bad rurefdats may be followed by a
famous victory. Sportsmen or women may not faieitfrom want of trying, and a
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brave failure, depending on the context, mightdgarded as creditworthy rather than
the reverse.

Moreover, an innate lack of talent — even for psefenal sportsmen — particularly
where they play on their own, and do not hire betrtservices as such, might be said
to be a misfortune but no more.

Nor is it the case that allegations of this natmexessarily affect a person’s
opportunity to earn a living. The Claimant's oppmity to play tennis at any
particular level depends on his own record of tssulot on what people think of him
as a tennis player.

As for the suggestion that what was published nfiigciahis future career as a coach,
if an allegation is not otherwise defamatory of @laimant as a tennis player, it is
difficult to see how it can become so, because isf (subjective and private)
aspiration, potentially, at some unspecified timehe future, to pursue a different
career in coaching.

As Mr Price points out, the cases grouped togath&atleyat paragraph 2.35 under
the heading “Entertainment” and which deal withdgpmg libels” (save possibly so it
seems to me faroeppnerand Hackenschmidtcome nowhere near this case on the
facts, concerning for example the throwing of mes;tor the taking of performance
enhancing drugs. It is of course possible thatafrthe reasons that the libel courts
are not normally troubled by sportsmen or women glaming that they have been
defamed by an allegation of want of skill, is tisaich an allegation might be an
obvious value judgment as | have said. Alternagivéiey might think their efforts
were better spent elsewhere.

It seems to me, despite the way the matter has jpleaded, that the real complaint
here is one of ridicule: that is, not merely ofangetence or lack of skill, but that the
Claimant was made to look “absurdly bad at tenagsMr Caldecott puts it.

Berkoff v Burchill and Times Newspapers [1€96] 4 All ER 1008 was a case where
the Court of Appeal by a majority decided that dlegation that an actor was
hideously ugly was capable of being defamatoryiof bn the grounds it exposed
him to ridicule. The passage from Pearson LJ's quelgt at 689 irDrummondwas
considered by Neill LJ at 1011 in the course ofeatensive review of the various
definitions of the word “defamatory” in previousses. After citing the passage from
DrummondNeill LJ said ‘It is necessary in some cases to consider the aticupof
the plaintiff” Neill LJ went on to say this at 1018:

"It will be seen from this collection of definitisnthat words may be
defamatory, even though they neither impute disgjtdcconduct to the
plaintiff nor any lack of skill or efficiency in #h conduct of his trade or
business or professional activity, if they hold hip to contempt scorn or
ridicule or tend to exclude him from society. e bther hand insults which
do not diminish a man’s standing among other pedplaot found an action
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or libel or slander. The exact borderline may mftbe difficult to
define........ the word “reputation”, by its assomatiwith phrases such as
“business reputation”, “professional reputation”“ceputation for honesty”,
may obscure the fact that in this context the wisrtb be interpreted in a
broad sense as comprehending all aspects of angerstanding in the
community. A man who is held up as a figure of fnay be defeated in his
claim for damages, for example, by a plea of fainment, or, if he succeeds
on liability, the compensation which he receivesnfra jury may be very
small. But nevertheless the publication of whiok ¢omplains may be
defamatory of him because it affects in an advens@ner the attitude of
other people towards him...... one has to consider thedsv in the
surroundings in which they appear...

It is trite law that the meaning of words in a lilaetion is determined by the
reaction of the ordinary reader and not by thenitid@ of the publisher, but
the perceived intention of the publisher may coltihe meaning. In the
present case it would, in my view, be open to & jorconclude that in the
context the remarks about Mr Berkoff gave the impien that he was not
merely physically unattractive in appearance btialy repulsive. It seems
to me that to say this of someone in the publicwlie makes his living, in
part at least, as an actor, is capable of lowdnisgstanding in the estimation
of the public and of making him an object of rideu

In the light of the decided cases, and in particulhat is said by Pearson LJ in
Drummondand by Neill LJ inBerkoffand despite the reservations | have expressed,
it is arguable in my view that the words in issue defamatory of the Claimant on
the grounds they are capable of suggesting “warskidif, incompetence and/or on
the ground that he is ridiculed by the suggestienshabsurdly bad at tennis. Subject
to my finding on issue three, whether the words iardact defamatory of the
Claimant is a matter which must be left therefar¢hie good sense of a jury properly
directed, but with this important caveat.

It would not be right in my judgment to permit aaichant generally (and this
Claimant in particular) to contend that the wordsnplained of are defamatory on
grounds which do not emerge clearly from the pldaseanings. It would certainly
not be necessary for such matters to be spellethauery case. But if there is any
doubt about it, as in my judgment there is herenth claimant must state clearly
what his case is so the relevant issues are pyogeliheated in advance of trial and
so the defendant has a proper opportunity to deteatl against what the claimant is
really complaining about.

If the case were to proceed therefore, it wouldnbeessary for the Claimant to
formulate a meaning which more precisely reflebts nature of his complaint as set
out in argument as to why the words are said tddfamatory of him; that is because
they suggest that he "wants skill", is incompetesmid/or is ridiculed by the

suggestion he is absurdly bad at tennis. This waldd avoid the risk of confusion
between arguments advanced in support of the diaindamages on the one hand,
and on why it is said the words are defamatoryhef€laimant on the other. This is
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not just a question of clarification. Mr Caldecetteliance on these imputations is in
my view, an implicit recognition that they are acessary part of what makes the
pleaded meaning arguably defamatory of the Claimant

Issue three: is the plea of justification/fair coemhbound to succeed?

60. The test overall that a defendant must satisfy legh one, that is whether a jury
would be perverse other than to conclude that lilegations the words were capable
of bearing are substantially true: sAead Ali v Associated Newspapers Limited
[2010] EWHC 100 (QB) at [8], [10] and [13] citinglexander v Arts Council of
Wales[2001] 1 WLR 1840,Jameel v Wall Street Journal Eurof#903] EWCA Civ
1694 [2004] EMLR 6 at [14] an8pencer v Sillitog003] EMLR 10 at [23]-[24].

61. Mr Caldecott refers me to what was said by Lord Wd&4R in Swain v Hillman
[2001] 1 All ER 91 at 94 and 95 (approved by Lordpd at para 93, Lord Hutton at
134 — with whom Lord Steyn agreed at 1 —Three Rivers DC v Bank of England
(No 3)[2003] 2 AC 1):

“ Useful though the power is under Part 24, ingportant that
it is kept to its proper role. It is not meant ispnse with the
need for a trial where there are issues that shddd
investigated at the trial. ...the proper disposamissue under
Part 24 does not involve the judge conducting a tnigd, that
is not the object of the provisions; it is to erabhses, where
there is no real prospect of success either wapgetdisposed
of summarily.”

62.  Mr Price on the other hand refers me to what was lsa Lord Hobhouse ifThree
Riversat [158]:

“The judge is making an assessment, not conduetitrgal or
fact-finding exercise. Whilst it must be remembetkdt the
wood is composed of trees some of which may neebeto
looked at individually, it is the assessment of Wiele that is
called for. A measure of analysis may be necesbatythe
‘bottom line’ is what ultimately matters. The eriton which
the judge has to apply under Part 24 is not onwasability, it
is the absence of reality.”

63. I should also bear in mind as Eady J sai@ataille v Newmari2002] EWHC 1692
(QB) at pp6-7:

“If the defendant’s case is so clear that it carmtdisputed,
there would be nothing left for the jury to detemmi If
however, there is room for legitimate argumentheziton the
primary facts or as to the feasibility of the irdece being
drawn, then a judge should not prevent the clairhaming the
issue or issues resolved by a jury. | should nodaot a mini
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trial or attempt to decide the factual dispute [fifst
appearances] when there is the possibility thatssero
examination might undermine the case that the def@nis
putting forward.”

However, it remains the case that where appropiiagecourt must “grasp the nettle”
and reject any unreasonable conclusion contendetlyfdhe respondent. If not, as
Tugendhat J said idohn v Guardian News Media L[fA008] EWHC 3066 (QB) at
[16] the applicant will be Wrongly burdened with defending libel proceedings
[which] ...can be a very onerous burden and one wimtéarferes with the right of
freedom of expression.”

Mr Price’s argument on this issue is as followsst-iand generally, the Claimant
does not dispute that he had a run of 54 consecutigses playing on the
international professional circuit, or that it wasworld-record equalling worst run.
However, over this period he was also participatmgomestic tournaments in Spain,
they were professional tournaments, and he seca®é modest victories in them. It
is also the case however that these domestic 3pamisnaments are outside the
jurisdiction of the International Tennis Federatipihe ‘ITF’) or the ATP (the ATP

was referred to by the Defendant as the Associaifohennis Professionals and by
the Claimant, by reference to the ATP’s own hand#thas “the official international

circuit of men’s tennis professional tennis toureats governed by ATP Tour Inc”).

The domestic Spanish tournaments do not give osny world ranking points, nor
are they part of the “circuit” or the “internatidnarofessional circuit” as these terms
are commonly used in the tennis world.

As is clear from the meaning pleaded by the Claimhis complaint is entirely
dependent on his contention that the 54 consecdgfeats failed to take account of
the domestic Spanish tournaments. Hence the phHEbeonsecutive professional
matches”— and indeed the attempt to isolate the front pagele from the S20
article where the reader is told the Claimant hasnbplaying in tournaments on the
“Spanish national tour”.

Mr Price submits that where the facts on whichdk&ndant relies are uncontested
and/or clearly true, but the claimant relies oneottacts which he contends bear on
the substantial truth of the publication, the conust ask whether the tribunal of fact
could rationally conclude that the facts reliedbgnthe claimant make any difference
to the court's conclusion on the basis of the utested facts relied on by the
defendant. Putting it another way, looking at tleéachatory publication complained
of, do the facts advanced by the claimant (evenrasg) them to be true) materially
affect any defamatory impression conveyed by theae® facts relied on by the
defendant?

The incontestably true facts are that the Clainthdtlose 54 matches in a row in
straight sets in his first three years in the woddking ITF/ATP tournaments in the
international professional tennis circuit, and tthas was the worst ever run. These
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are on any rational basis he submits sufficienustify any defamatory impression
arising from anything said in the articles abowt @laimant’s playing record.

There is no additional obligation to prove that @laimant is objectively the worst
professional tennis player in the world, in term&is playing skills. The article is not
capable of bearing such a meaning. It is cleanéa¢ader that the characterisation of
the Claimant as the world’s worst tennis playersisiply a consequence of his
unprecedented record of defeats. Moreover it iardleat the Claimant himself also
links the “world’s worst” allegation to the playingcord. To require the Defendant to
prove “objectively” that the Claimant was “the waid worst” would be to ask the
impossible if it was a factual allegation, and wbbke contrary to the protection of
freedom of expression given by Article 10 of therdpean Convention on Human
Rights: how in any event, could a jury sensibly astgectively make such an
assessment? Alternatively, insofar as it was aevaldgment, it is clearly fair
comment.

He further submits that the fact that the Claimaoh matches in domestic Spanish
tournaments during the same period cannot, ratignalake a difference. In any
event, the S20 article explicitly refers to the dstic Spanish tournaments and draws
a distinction between them and those on the intienmal circuit. In this context, Mr
Price drew attention in particular, to the follogirsentences in the S20 article
(emphasis added):Dee recently equalled the world record for the lesigrun of
consecutive defeats, after his first three yeardheninternational tennis circugaw
him lose 54 matches in a row, and all of them might sets’ And that after his
“first win” he hopes to achievenore wins at thessorts of tournaments And “Dee

is now living and training in La Manga, Spain, aindrecent months has been playing
tournaments on Spain’s national tour. Apparenkig;s even threatening to break
into the top 500 of players based thére.

He submits a clear distinction is therefore dravetween the domestic Spanish
tournaments, and those on the international priofiesk circuit and readers do not
have to know anything about tennis to understarad. th is also clear that the
Claimant’s run of 54 defeats was suffered on tiernational tennis circuit and not in
the national Spanish tournaments; and there isiggestion that his losses were in all
the matches he played or all his professional negtch This, Mr Price, submits
destroys the only point to which the Claimant ditzc significance in this claim,
namely his contention that the 54 consecutive defead the characterisation of him
as the world's worst, fails to take account ofgesformance on the Spanish domestic
tournaments. If therefore the two articles are remgbther, the Claimant’s central
argument on meaning (i.e. that the Defendant h#bed that he had lost 54
consecutive professional matches, and that thisesepted the whole of his
professional record) is clearly unsustainable.

But even if the reasonable reader could understhadarticles to mean that the
Claimant had lost 54 consecutive professional nesichthere is no material
distinction between the defamatory imputation drdmem such an allegation, and the
defamatory imputation relating to his playing retadrawn from thdrue facts The
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only defamatory sting if there is one, is that @laimant has lost a very large number
of tennis matches. The fact that he won some matchkesser status tournaments in
Spain during the same period does not detract thanfact that he holds the longest
record for consecutive defeats based on the dffiwiarld ranking system. The
response of any reasonable reader, informed of thleaClaimant was complaining
about on the one hand, and the true facts on ther,otvould be —So what? What
matters is that you lost 54 matches in ITF or AbBrhaments, on the international
tennis circuit in a row and in straight sets andatlis the worst ever run of defeats.
The Spanish tournaments are not ITF or ATP tourmdmethey are not world
ranking or part of the circuit.”

Mr Caldecott submits the starting point must bet titais not alleged that the
Claimant’'s meaning is one the words are incapableearing, and accordingly the
sting should be assumed to be that the Claimaaterd of 54 consecutive defeats
shows he is the world’s worst. In any event, thithe clear meaning of the front page
article (with or without the S20 piece). It is kBing he says that this is conceded in
correspondence from th@aily Telegraph’sconsulting editor in response to the letter
before claim. The reason for tBaily Telegraph’ssubsequentolte faceis obvious:
there is unchallenged evidence that the Spanisbhestwere professional matches,
and that the Spanish professional circuit is onthefstrongest national circuits in the
world.

He submits thédaily Telegraphattempts to get round the problem by a convoluted
attempt to confine meaning to matches on the iateynal professional circuit, and to
matches which contribute to a world ranking. In Eup of that it seeks,
impermissibly, to rely on evidence from eminent gledn the tennis world as to the
natural and ordinary meaning of the terms “circutid “international professional
circuit” and that they are in common usage. In emgnt, there is potent contradictory
evidence from the Claimant’s side on those poihte issue on meaning is clearly
triable, and inappropriate for determination oneat R4 application.

But even if the reader would understand the 54alefto refer to the international
professional circuit, the implication is that thésthe Claimant’sntire professional
record — hence the labéthe world’'s worst”. He submits that the Claimant is
portrayed in the article as a young man who choosés to play his professional
tennis at the highest level where world rankingnpoiare obtained, who loses 54
matches at that level between the ages of 18 @n#] critically, whose professional
record consists onlgf those defeats. Having chosen to take that eginis record
could not be worse, and there is nothing in th&lafs) to refute it. If, he asks
rhetorically the articles are suggesting the Claimbas a professional record at
another level, why is he described as the worldisst? This underlines the fact that
(implicitly) there is no lower rung, professionallwhere he had any other success.
This is also underlined by the reference to hira as hoper and a non entity.

He submits, even when the first article is reachwlite second, no reasonable reader
is given any reason to think that the Spanish gameebas played are professional
ones — or that they invalidate the description oh fas the world’'s worst tennis
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professional — even though there is some slighticajon of success in the last

paragraph of the S20 article. The headline laliached to him in both articles, sits
entirely logically with the clear message about gnisfessional record. There are he
submits, all manner of reasons why the first linethe last paragraph of the S20
article which makes reference to his Spanish recbtd which does not state

explicitly that it relates to professional tennimuld be dismissed by the reader who
had gone through two articles which suggested effect - that he should give up

because he was the world’s worst tennis profeskiona

There is, Mr Caldecott also submits a non sequ(tepeated in the plea of
justification) in the suggestion that the Claimanst the world’s worst tennis
professional because he had lost these particdland&ches. On meaning, this is a
“pane and antidote” case; and there is value iargy jn particular where (as Lord
Nicholls pointed out irCharleston there are real issues about prominence which may
affect an ordinary reasonable reader’s approackthéowords complained of; in
particular, having regard to the unqualified asserin the headlines to both articles
that the Claimant was the world’s worst tennis pssfonal, and (as he submits) the
clear message in the front page article which nesadeuld have read first. The front
page article also alleges that the Claimant isKeal the worst: and that allegation is
simply untrue, since he does not have a world raqki

Mr Caldecott readily accepts the Claimant can bmusty criticised for being “not
ready” to play in the international level, and thathas to live with. But he has been
playing on a strong and respected national tout;iarthe months leading up to the
publication complained of had won “significant wides” against professional
players; he was making progress, his record wasowimgy, as was his ranking in
Spain and in England.

Against the background of those submissions, | shmefer to the factual evidence
which has been put before the court by both sides.

The following facts are uncontroversial:

)] The Claimant is a professional tennis player who &aun of 54 consecutive
defeats during which he did not win one set, inrmaments which are under
the jurisdiction of the ITF and the ATP;

i) The tournaments in which the Claimant lost his 6dsecutive matches are all
world ranking tournaments — that is the tournamemwitech are capable of
giving rise to world ranking points to the tennisfessionals playing in them;

iii) The Claimant’s consecutive run of defeats is angegualling worst ever run
of defeats in such tournaments;

Iv) During some of that period, the Claimant was al$ayipg in domestic
Spanish tournaments;
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V) The domestic Spanish tournaments in which the Glatmplayed, and
continues to play, are not under the jurisdictiérthe ITF or ATP. They are
not world ranking tournaments, and players canecawarded world ranking
points for playing in them;

Two further factual matters are or may be relevanthe Defendant’'s application
relating to what | shall call “the circuit issuér Price submits it is incontestable on
the evidence before the court, adduced as releggundtification, notmeaning

)] That the Claimant's run of 54 defeats was in tameras on “the circuit” “the
world circuit” and/or the “international professalrtircuit” as such terms are
commonly used in the tennis world; and

i) That the domestic Spanish tournaments were not gfathe “circuit, “the
world circuit”, or “the international professionaltcuit”.

Taken together, these facts Mr Price submits affecient to justify any defamatory
meaning that the words complained of are capableafing, including that relied on
by the Claimant.

In this context | should mention one further mattemight have been thought from
the Claimant’s pleaded case that he sought to daadistinction between his
performance in what are called “Futures Tournamientsch could result in world
ranking points, and “Qualifying Draws” which coutwbt (at least directly): see for
example, answer 13, of the Claimant’s Responseddefendant’s Further Part 18
Request dated 6 November 2009. However Mr Caldevnatie it clear during the
course of argument that no reliance for presenpgses is placed on the distinction
between the two.

As to the circuit issue, Mr Price submits that evethe court were not to grant
summary judgment in respect of the whole actioa,eWidence on this discrete point
is such that the court should determine it now, senk the costs of dealing with it at
trial. In this context Mr Price submits the Claim&as chosen not to put his cards on
the table about what his case is on the meanirtgeofcircuit” or “the international
professional circuit” or “the world circuit”, dedpi the ruling by Eady J, that he
should do so. It is not necessary for me to goutpnothe various points about this
made in the pleadings, which have become somewmabtuted, but Mr Price draws
attention in particular, to the fact that though @laimant admits these phrases are in
common use, he has chosen not to elucidate whiatvidr@ous meanings are, and in
what context they are used.

On the circuit issue, the Defendant relies on thielesmce of Chris Kermode, Mr
Barry Cowan, Boris Becker and John Lloyd (both vemgll-known former
professional tennis players) and Mr Bruce Philipps.

The Barclays ATP World Tour Finals is an annual efdyear championship
tournament between the top eight ranking playerthénworld. Mr Kermode is the
Managing Director of the Barclays ATP World Tourn&lis and is also the
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tournament director of what was the Stella Artoisa@pionships (now called the
AEGON Championships) at the Queen's Club. He says:

"The phrase "international professional circuit'nist defined
in any rules but is commonly used to describe taowents
giving rise to world ranking points. Another way lobking at
it is that the tournaments are all administeredhgy ITF and
the ATP.

The relevant domestic associations hold their awmrtaments
where players can potentially win prize money. Enharse not
administered by the ITF or the ATP. They do notegrnse to
any world ranking points and are not understoobtieéqart of
the international professional circuit.

If a player entered a prize money tournament iméea of
which there are many, it would not be regarded aas @f the
international professional circuit.

| am aware that the RFET, the Spanish domesticcedsm,
also organises its own tournaments. These do mitilcote to
any world ranking. They are definitely not part tie
international professional circuit. | have neverafue it
suggested that they are.

The phrase "world circuit" would be understood ahartened
version of the international professional circuit.

The phrase "the circuit" is also understood as artshed
version of the international professional circumdais a
commonly used expression in the tennis world. Ituddo
definitely not be understood to refer to domessiormaments. |
have never heard it suggested that it would."

88.  Mr Barry Cowan, a former professional tennis playerd a regular commentator for
Sky Sports on tennis, says:

"The phrase "international professional circuit"csmmonly
used to describe tournaments where players camnoltald

ranking points. This includes Futures tourname@tsallenger
tournaments and tournaments on the ATP World TAoother
way of looking at it is that the tournaments ateadministered
by the ITF and ATP.

The relevant domestic associations, such as theni$pa
Federation, hold their own tournaments where pkgan win
prize money. In the tennis world these tournamests
commonly referred to as "money tournaments”. They reot
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administered by the ITF or the ATP. They are nat pathe
international professional circuit.

If someone is said to be playing on "the circuitivould be
understood as a shortened version of the intemitio
professional circuit. It is a commonly used expi@ssn the
tennis world. It would not be understood to refernioney
tournaments.

Their evidence is confirmed by that from Mr Beclkerd Mr Lloyd, both of whom
have vast experience and international succe$eitenhnis world. Mr Becker says:

“The phrase “international tennis circuit” is commip used in
the tennis world. It is understood to describe nauments
administered by the ITF and the ATP that gives tsevorld
ranking points.

The phrase “the circuit” is understood as a shedearersion of
the international professional circuit and is a awonly used
expression in the tennis world.

Mr Lloyd says this:

“The phrase “international professional circuit” usderstood
to describe tournaments where players can obtaiR World
ranking points.

| am aware that various domestic tournaments Hadd bwn
tournaments. These tournaments are not administeyeithe
ITF or the ATP. They are exhibition events thatraa form
part of the international professional circuit besa there are
no world ranking points available.

The phrase “the circuit” is a commonly used shatewversion
of “the international professional circuit” and “ares the same
thing.”

Mr Bruce Philipps, the Director of Communications the Lawn Tennis Association
(the LTA) gave a witness statement for the Claimant then one for the Defendant.
In his first witness statement for the Claimant,explains that the domestic tennis
organisations (such as the LTA and its Spanishvetpnt the Real Federacion
Espanola de Tenis ("the RFET") organise tournamdatsestically, only some of
which are sanctioned by the ITF, including ITF FatgiTournaments and Challenger
tournaments; and that it is only in respect of bamnents which are so sanctioned,
that ATP world ranking points can be awarded. & $8cond witness statement, he
says this:
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“I confirm that the phrases “the circuit”, “the wdrcircuit”

and “the international professional circuit” arevanonly used
in the tennis world to describe those tournamerttichvare
sanctioned by the ITF.

In paragraph 7 of my [first witness] statement fereto
tournaments organised by the RFET, some of whiagh ar
sanctioned by the ITF. Those that are not sanditwyethe ITF
are not part of “the circuit’, “the world circuitand/or “the
international professional circuit.”

The Claimant’'s evidence on this issue is very maabre limited. In his witness
statement, the Claimant says this:

“ ...there is no particular word or phrase which lukbuse, or
which | think is generally used in tennis, to digtiish ITF
sanctioned tournaments from other professionalnaments
organised by the RFET or, for example, by the LTiAGreat
Britain. The Defendant says the phrase ‘“internation
professional circuit” is in common usage to distiisty ITF
sanctioned tournaments from other professionaln@muents
and circuits, but | have never heard the term basegl.”

The Claimant’s coach, Mr Daniel Jorge Dios-Zettetliis a professional tennis
player. He is Spanish, and runs a tennis acadesanded with his brother near La
Manga in Spain. He says this:

“In the course of work, | often speak English wikie players
and other coaches. | have never heard the terrarfiational
professional circuit” used in the sport. Nor, in myperience
do the terms, “the circuit” or “the world circuithave any
special meaning.

Finally, on this topic, Mr David Engel, the Claintansolicitor, sets out in his witness
statement the result of a word search, conductelifirm of articles published by
the Defendant between April 2005 and April 200&1gghe words/phrases “circuit”,
“world circuit” and “international professional cuit”. The word search showed that
the writer of the articles, Mr Hodgkinson, had nsted the phrase “international
professional circuit” in print during that periodad used the phrase “world circuit”
three times, and the term “the circuit” twenty fitknes. In that context, it is
suggested by Mr Engel (in para 40 of his witnesgestent) that the result of the
word searches show that the Defendant’s asseltti@se terms are in common usage
and/or have a particular meaning that would haes hgpermost in the minds of the
readers of théaily Telegraphshould not be taken “at face value”. Howeves thi
evidence does not take the matter further in myvvié is directed to a suggestion
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that the Defendant wants to rely on its evidencahis application on the issue of
meaning, whereas in fact, as | have already saislrelied on for the purpose of the
plea of justification.

Overall Mr Price submits the Claimant’s evidence this topic, amounts to an
attempt to obfuscate, not elucidate. He pointstiat the Claimant himself uses the
phrase “world circuit” on his own website as a neah distinguishing the world
ranking tournaments he played in (and where he Hests4 matches) from other
tournaments; and he submits what the Claimant an®ilk say is no answer to the
clear evidence from the Defendant’s witnesses tiirat these phrases are in common
use in the tennis world, and second, as to whatrtean in that arena.

The Claimant has put in evidence relating to Sgatesinis, and in particular the
tournaments in which he has played which it is saitklevant to his standing as a
professional player. It is said that the Spanistional tournaments are of an
exceptionally high standard, RFET ranks its toureai® by stars, and the Claimant
has won in highly starred tournaments. Betweeno8@tper cent of those playing in
RFET tournaments are professional, RFET rankingsraterial to LTA ranking and
as a result of his Spanish results, in March 20@8Glaimant’s LTA “rating” was
adjusted upwards; he had in 2007-8 before pubtinatieaten players with a high
RFET ranking and his own ranking had improved todelose to the top 500.

Mr Price submits this evidence relates to issueghenpleadings which it is not
necessary for present purposes for the court wveshat is, (i) the standard of the
Spanish tournaments; and (ii) whether those Spaoisimaments are professional or
not. The answer to the second question Mr Pricengghis not clear, but all that
matters for the purpose of the Defendant’s appbioat that the Spanish tournaments
do not give rise to world ranking points, and ao¢ @ part of the international tennis
circuit, a matter which is not in dispute.

Discussion

98.

99.

Before the court can determine whether a pleagiification is bound to succeed it is
obviously the case that the question of meaningt inesaddressed. lAzad Alifor
example, where such an application was made beferece of the defence, the
defendant accepted for the purposes of the apiplic#tat the words were capable of
bearing the claimant’s pleaded meaning.

If the question of meaning is uncontroversial tienproblem arises. If on the other
hand, as here, the issue of meaning is controVetbien the court must consider
whether a plea of justification is bound to succéedespect of any defamatory
meaning the words are capable of bearing in acooelawith the well-settled
principles in relation to such an issue (s&sgley, paragraph 32.5 for example) with
the caveat that the court is entitled to ignorermie matters neither complained of by
a claimant nor addressed in a plea of justificatiime resolution of this issue cannot
logically be detached from my conclusion that fbe tpurpose of establishing
meaning the two articles must be read together.
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| should add that although Mr Caldecott takes tbetpthat there is no specific
application made by the Defendant that the words iacapable of bearing the
Claimant’s pleaded meaning in the Application Neftitself, there was no suggestion
before me that the Claimant was not able to dedl thie meaning issue, or that he
had been taken by surprise by the submissions madehalf of the Defendant and
did not have a proper opportunity to deal with thésee Armstrong v Times
Newspapers Ltd2005] EWCA Civ. 1007where the Court of Appeal criticised
summary applications expressed in general termshwlaimbushed” the other side).

On the contrary, as will be clear from their sulsioas which | have set out above,
both Mr Caldecott and Mr Price have addressed me¢henassumption that it is
necessary for the court to consider meaning on i of the application (by
reference, amongst other matters to whether thelemtare read separately or
together) because, as Mr Caldecott puts it, meaantyjustification are “so bound
together”. | agree. | should add that it woulddharbe satisfactory, on cost and
proportionality grounds — if nothing else, if theuct were to decline to deal with the
issue now, and invite the parties to mount a sépapplication on meaning, when
meaning is so obviously “in play” as a result oé thpplications already made, and
when both sides have addressed themselves explithe issue.

The differences between the parties on meaningaecapsulated in what is said in
the Defence and the Reply. In the Defence it isiddththe words complained of
bore the Claimant’s pleaded meaning, save that:

“4.1 As is explicitly stated in the Article [whicimcludes the
front page article and the S20 article] the congeewlefeats
were on the international tennis circuit. It is gehthat the
Article is capable of being understood to refer adi

professional matches played by the Claimant oveptriod in
guestion. The Article refers to the Claimant playiother
matches on the Spanish national tour, which is brwiaus
contrast to the international tennis circuit. ”

4.2 Even if it is permissible for the Claimant itmit the Article

to the words on the front page, which is deniedisitstill
apparent from the references to “ranked as the twors
professional tennis player in the world”, and tleacuit” that

the consecutive defeats were not in every profassimatch
played by the Claimant, but only those on the mag&onal
professional circuit and/or capable of contributboga world
ranking.

4.3 It is denied that the Article conveys the ingsien that the
Claimant is objectively the worst professional tenplayer in
the world in terms of his playing skills or thatighcan be
“proved”. It is obvious that the categorisationtbé Claimant
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as the world’'s worst arises simply from his recaf 54
consecutive defeats.”

In his Reply, it is said by the Claimant first thhe front page article and S20 article
should be read separately, and the front pageleami@kes no mention of “the
Spanish tournaments” or “the international profesal circuit”. But that even if the
articles are read together:

“7... the use of those phrases [“the Spanish tournésher
“the international professional circuit”] in thed8 article] is
not such as to neutralise or diminish the stinthef[front page
article]

8. ...Itis not, as alleged, “apparent” that theiffrpage article]
was referring only to matches played on the “irdéional
tennis circuit” or to those “capable of contribgito world
ranking” whether those terms are given their ratand
ordinary meanings or [a narrower, innuendo meaning]

9...The phrase “world’s worst” which appeared in tieadline

to the [front page article] (and also, should itrekevant, in the
headline to the [S20 article]) was presented withou
qualification, or in quotation marks, or in any etlway which
might indicate to the reader that it was anythitigeo than an
objective fact. The [front page article] stated regsly that the
Claimant was “ranked” as the worst professionahi®iplayer

in the world, thereby indicating an independent abgkctive
assessment.”

Whatever the precise words used to characterispdtiges’ respective cases, for the
purpose of this application it seems to me to beoitant to focus on theeal
differences between the parties. When that is dbigequite plain in my view that
there are in fact two essential and narrow poiftdifterence between the Claimant
and the Defendant which are central to the dispeteveen them (both on meaning
and on justification).

First, do the articles suggest - or are they capabbuggesting at this stage - that the
Claimant’s run of 54 losses representael whole of his professionedcord. Are they
therefore capable of suggesting that the run oBeoutive losses by the Claimant
comprised the only professional matches he had geged, and that he had never
won any professional match until his victory agataizhang Derakshani?

There is no doubt it seems to me that this is éanub of the Claimant’'s complaint

(even though, as | have already said, it is noy ear from the meaning formulated
in paragraph 4 of the Particulars of Claim). Hetiee repeated complaints made by
or on behalf of the Claimant in the correspondetite pleadings, in his evidence and
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in the written and oral submissions that the Deéendailed to take account of his
record of wins on the Spanish tour, and that tie=e professional matches.

Second, are the articles capable of suggesting liteally, objectively, and
verifiably, the Claimant is the world’s worst tearrofessional?

In my view the ordinary sensible reader readinghhbatticles could not draw the
conclusion from what is said that the Claimant's af 54 losses representéue
whole of his professionaécord.

The Claimant is described in the words complainkedsoa tennis professional. The
ordinary person may not know the finer points oy aarticular sport and its rules;

and obviously one must be careful not to imputeisgph&nowledge to readers of daily

newspapers, even to readers of their sports sect@mthe other hand, it is important
not to assume either that the ordinary reader abmal newspapers lacks general
knowledge, an appreciation of the world in whickythive, a reasonable education or
common sense. There is widespread (some might teatkration) coverage of

professional sport of all kinds in the media. Thstidction between professional

sportsmen (i.e. those who play sports for a liviagdl the rest is well understood, and
is a matter of common knowledge, as is the digbnctbetween amateur and

professional sports generally.

It is made plain that the Claimant’s run of 54 @$ewas suffered on the international
tennis circuit. It is also made plain that the @lant playsn additionand has been
playing recently and trainingin the national Spanish tournaments presumably
because he has enjoyed some success, albeit médekar distinction is drawn
therefore between the national tours — where heHaas some success, and the
international tennis circuit — where he has not.

Specific reference is also made to the fact thabdsewon prize money. Hidravel
expenses must run to hundreds of thousands of pouAdd yet he has won a
fraction of that back in prize-monéyHe is now, it is said, playing on the national
Spanish tour, where his playing could lead to hreakinginto the top 500 of players
there (as even Mr Caldecott was constrained topacgering rise to an implication of
some success)Rbger Federer; it is said - albeit tongue in cheekbeWwaré.

While it is true to say that it is not explicitlyaisl that the Spanish national
tournaments are professional ones, against thegbaaokd | have referred to, | think
it would be wholly unreasonable to conclude tha&tythare not, that the Claimant (a
professional tennis player as | have said, whor#agler has already been told has
played all round the world as a tennis professi@mmathe international professional
circuit and who is in training with his coach) istmow playing in the Spanish
tournaments as a professional, or in any profeastemnis matches other than on the
international professional circuit.

It inexorably follows the ordinary sensible readérthe articles could not think that
the Claimant’s run of 54 defeats on the internatiotennis circuit are the only
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professional matches the Claimant has ever playadngl the whole of his
professional life or that they represent the wiudlhis professional record, or that his
professional record is one of unrelieved defeat.

If the front page article is read on its own, Inthia reader might conclude that the
Claimant had chosen to play all his matches onf‘¢hreuit”; and that his run of 54
consecutive losses, were the only professional meatbe had ever played. But, if |
am right in my conclusion that the two articles @idobe read together to determine
meaning, | do not think it would be appropriategtee what is said in the front page
article some sort of presumptive priority — in partar where what is written does not
purport to be the “full story”. It is of course thmase as Lord Nicholls said in
Charleston that meaning may be affected by the mode of patitin. There may be
some cases where an allegation is so distinctlyentiaat notwithstanding a refutation
“tucked away” the words complained of bear the megamcomplained of — perhaps
because the strength of the message of the baswclisthat the ordinary sensible
reader, would discount the antidote. This is nahsa case in my view. Both parties’
arguments are more interpretative.

It might be said there is also an air of artifitiabbout the Claimant’s argument on
meaning. The meaning is said to be the same whéetigetwo articles are read
together or not, even though the Claimant seletttedirst article only for complaint

— which makes no reference to his Spanish recoatl atand resisted the application
the articles should be read together. The obviauesstipn is why, if reading the
second article with the first made no difference?

Be that as it may however, the S20 article indiablytdoes refer to the fact that the

Claimant also plays matches in Spain, and sugdkatshe has had some success
apart from the 54 he has lost; thus the Claimarda® must be, at least in part, that
insufficient significance is attached to them, hemathe reader is not told explicitly

they are professional.

An element of confusion has arisen on this issughvhas muddied the waters in
relation to the argument on meaning. This is besdusre is a dispute for the purpose
of the plea of justification over what are or aret mecognised or regarded as
“professional matches” by the sport itself. In temntext, as | have indicated, Mr
Caldecott invites me to consider what was said bg Daily Telegraph in
correspondence — where it was suggested that ttehesathe Claimant had played in
Spain were noin fact professional tennis matches. He also invites atterto the
fact that, even now, for the purposes of justifmat it is not admitted by th®aily
Telegraphthat the Spanish matches were professional onesulmits it would be
extraordinary in those circumstances if the coudrevto conclude (despite the
intentions of theDaily Telegraph)that the words were incapable of conveying an
impression that the Spanish matches were not miofesl ones — when that was the
impression th®aily Telegraphapparently intended to convey.

Whether it would be extraordinary or not is begitke point in my view. The question
is not what meaning thaily Telegraphintended to convey, which is immaterial for
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this purpose, but what meaning the articles wouldauld convey to the ordinary
sensible reader without any special knowledge.

Nor do | consider a reasonable and sensible reedeid really think that the
suggestion that the Claimant was “the world’s wogstthe “world’s worst tennis
professional” was a free standing and objectivegfiable allegation independent of
his record of losses in the 54 matches playedralirad the world. In my view it is
clear that it is being said, that the Claimant wesworld’s worst, in the sense that he
had the world record for the longest losing streak4 matches on the international
professional tennis circuit. The characterisatibthe Claimant as the world’s worst
is therefore simply a consequence of his unpredederecord of defeats, and is
“parasitic” upon it. Indeed, the run of 54 lossasd the characterisation of the
Claimant as the world’s worst, are clearly linkeddther in the Claimant’s pleaded
meaning, as Mr Price points out.

| turn next to the “circuit issue” evidence. | dotithink it is realistically arguable that
the jury will reject the clear and cogent evidenfehe Defendant’s witnesses as to
the meaning and common use in the tennis worldhefwords/phrases “circuit”,
“world circuit” and “international professional cuit”. The Claimant produces no
evidence about the phrase “world circuit”, perhapsurprisingly given his own use
of that phrase on his website (a copy of the releyege of which is in evidence
before me) to describe the tournaments in whiclose54 consecutive matches. He
and his coach say they have never heard the terarfiational professional circuit”
and his coach says in his experience, the phrasesiit’, and “world circuit” have
no special meaning. That may be right or wrong,tbeir carefully worded evidence
about their own experience does not in fact coittdlde evidence of the Defendant’s
witnesses, on this point, or on the point thatdbeestic Spanish tournaments were
not part of the international professional circuigt alone amount to “potent
contradictory evidence” as Mr Caldecott suggestdis is an issue to which the
Defendant attaches significance in the contextsopliea of justification, and even if |
am wrong in the other conclusions | have reachedny view, the Defendant is
entitled to summary judgment on this issue in atance with its application under
paragraph 2 of the Application Notice: it will satimme and costs to dispose of the
issue now if there is a trial, and | can see newtkason why this issue should be
tried.

The facts which are either admitted, not in dispoteincontestable therefore are
these. The Claimant is a professional player whib iddeed lose 54 consecutive
matches in tournaments on the international pradeas circuit during which he did

not win one set. His losses were in tournamentshvare under the jurisdiction of

the ITF and the ATP, they are world ranking toureats and attract world ranking
points. His record of consecutive losses was thédwecord equalling worst ever run
of consecutive losses on the international prodesdicircuit. These matches did not
constitute the whole of his playing record duritgsttime, because he was also
playing in the Spanish domestic tournaments. Theedtic Spanish tournaments in
which the Claimant played, and continues to plag, reot part of the circuit, or the

world circuit or the international professional atiit. They are not under the
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jurisdiction of the ITF or ATP. ATP ranking poingse not available for them, and
they are not world ranking.

My conclusions on the first issue on meaning andhenfacts seem to me to remove
the central plank of the Claimant’s case. In lighthose conclusions there is nothing,
as a matter of reality, of which the Claimant atljugomplains that cannot be

justified; and the facts are sufficient to justdyy defamatory meaning the words
complained of are capable of bearing. There candotional conclusion other than
that the claim of justification must succeed. Ithist necessary therefore for me to
consider the various arguments advanced on thengent footing that | have ruled

against the Defendant on issue one; or indeed @rfutither issue canvassed briefly
on fair comment.

| respectfully agree with Eady J's view expressadyeon in these proceedings
simply by reference to the different cases advamcethe pleadings, that it would not
be immediately apparent how the claim would belyike restore or enhance the
Claimant’s reputation in any event.

As it is however, there is no other compelling oeaw/hy the claim should be tried;
and in my view for the reasons given, the Defendaentitled to summary judgment
against the Claimant.



