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Christopher Floyd QC

Introduction

1.

Gary Fearns, the Claimant in this action, hitaogood commercial idea. He
decided to sell high quality paint for spray paigticars to a particular sector
of the market. He built up an excellent businesslen the name and
trademark Autopaint. The business consisted ofols paint shops and
franchisees. For this purpose, he bought paictu@ing so-called tinters and
commodity products such as hardeners and cleas)c@am various paint
companies, including in particular the Second De#en, De Beer
Lakfabrieken B.V. (“De Beer”) a company run by tl®urth to Sixth
Defendants, Messrs. Jongsma, Van Der Woude and Wesnrithe First
Defendant, Anglo-Dutch Paint and Chemical Compadynglo-Dutch”) is
the UK distributor of De Beer and the Third DefengdMr Welch is their UK
representative.

It is not in dispute that at some point in 2@0¥lo-Dutch began selling paint
direct to Autopaint franchisees under the Autopdrdand. The Claimant
contends that in doing so Anglo-Dutch (and the otbefendants by
association) were acting unlawfully. The Claimardgase, at least as advanced
at trial, is based on infringement of trade marlsgng off, malicious
falsehood, infringement of copyright and breactcamtract. He also alleges
that the Defendants have acted together or indaliguntentionally to inflict
economic harm on him by unlawful means. He claimparticular that the
loss of his franchise business was caused by tHawful acts of the
Defendants.

These were not the only causes of action whierewaised in the Particulars
of Claim. | struck out certain other causes ofaarcoriginally pleaded which
required proof of foreign law at the commencemdnthe trial. Yet further
causes of action have not been pursued in thedigtiite evidence.

The Defendants contend that they were actiradl éilmes with the Claimant’s

consent. “Consent” is by far the biggest issuthis action. So much so that
it was agreed that, as the Defendants shouldebtingen of proof on this

issue, they should call their witnesses first. Defendants also counterclaim
for moneys due to them for goods sold and deliverdthe Claimant now

admits a debt of 598,000 Euros, although that isomparatively recent

development.

Although consent is the key to unlocking muchha$ dispute, it is not quite
the binary issue which it would appear from theefming. Thus there is an
issue as to the scope of the consent. The Claissgstthat even if there was
some form of limited consent to allow the Defendatot sell to franchisees, it
did not go as far as to sanction what the Defersdaltimately did. Likewise
the Defendants say that even if they did not h&weelbtenefit of Mr Fearns’
consent, then nonetheless there are specific deffechost but not all of the
causes of action pleaded against them.

With the above introduction, | must return in mnaletail to the facts of the
case.

Factual background



Autopaint International

7.

The Claimant, Gary Fearns, is the owner ofr@naorporated business which
trades under the name AUTOPAINT INTERNATIONAL inetlsupply of
paint and associated products for use on cars.stmetimes referred to in the
documents as “API".

De Beer and Anglo Dutch

8.

10.

De Beer is a manufacturer of automotive paimt associated products. De
Beer is based in Lelystad in the Netherlands. Adigjhdch is De Beer’s
distributor in the United Kingdom. From 1988 theai@iant began to buy
paint and ancillary products from De Beer for sateler his AUTOPAINT
brand.

Mr Welch (the Third Defendant) was Technical &wmnmercial Manager of
De Beer from 1995. Mr Jongsma (the Fourth Defet)damed De Beer as
Export Manager in 1996 and from 1998 to Decembd52@as Sales and
Marketing Director. Mr Van Der Woude (the Fifth Beflant) joined De Beer
in 1996 as Commercial Director and was Managing@®aor of De Beer from
January 1988 until December 2005. He was also extoir of Anglo Dutch
until December 2005. Mr Wemmers (the Sixth Defemdanained as a Public
Accountant and joined De Beer in 1998 as FinanCwathtroller. He is now
Managing Director of De Beer and a director of AnBlutch.

The Defendants admit for the purposes of ttti®a that to the extent that any
Defendant is liable for any of the pleaded wrorpgy are all jointly and
severally liable.

The main Anglo-Dutch and De Beer witnesses

11.

12.

13.

This is a case where an assessment of thebiitgdiof withesses is,
unfortunately, of considerable importance. Theuoentary record is far
from complete. On the critical issue of consent @sicdcope the Defendants’
case as it was ultimately put forward was baseammral agreement as to
which there is an acute conflict. Many of the agnents entered into by Mr
Fearns in the course of business were oral.

Mr Jongsma gave evidence by video link fromadaphere he was present on
business. He did not strike me as an entirelykfraitness, being more
concerned to find out where questions were goirigrbecommitting himself
to an answer. His ability to recollect eventshe tritical months seemed to
me to be somewhat selective. Although this maydieeshing of a lawyer’s
criticism, he demonstrated that he had difficultydistinguishing between a
discussion and an agreement. Thus he repeatedfiyrned as accurate the
statement in his witness statement that there heaen ban agreement
concerning direct sales at the Schiphol meetingrwihefact what he meant
was that that this had been discussed. Moreoveigmed the Statements of
Truth in relation to pleadings which alleged anesgnent made at a face-to-
face meeting in Liverpool (see below) when his emitk was that the
agreement was made by telephone between himselMarfeearns at a later
date. | have therefore to approach his evidende saime caution.

Mr Welch seemed to me to be doing his beselicttie truth in the witness
box. However, his witness statement gave a ddtaézount of the critical
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14.

agreement having been made in Liverpool, when hee@ed in cross
examination that he had no real recollection of ¢batent of the meeting,
except that there was heated disagreement.

No particular criticism was made of the Defaridaother witnesses, Mr Van
Der Woude and Mr Wemmers. Whilst it seemed to mag they were anxious
to defend their positions (particularly on the essaf what their precise
intentions were) | have no doubt that they werengj\their evidence broadly
fairly.

Mr Fearns

15.

16.

17.

Mr Fearns was not a wholly satisfactory witnesSlearly, this action is of
great importance to him as a sole trader, and ¢le feery strongly that he has
been wronged by the Defendants. | fear that gdshim to overstatement and,
on occasions, misstatement in the course of hdeege. On some parts of his
evidence, what | believe occurred was that, wherents were not entirely
clear in his mind, he persuaded himself that thents/could not have been as
suggested by the Defendants. On other parts itots poessible to be so
charitable.

It was also suggested by Mr Moody-Stuart, whpeared for all Defendants,
that Mr Fearns had a tendency to place all thethiis had befallen him at the
door of the Defendants without recognising his quamt in his downfall. |
think there is some force in this: but the criticisloes not mean that | should
conclude that the Defendants were not in fact nesipte in law for some or
all of the damage which Mr Fearns’ business hatasesi. That depends on
the evidence.

I must mention Mr Fearns’ evidence in relattonthe Counterclaim. In his

first and only witness statement prepared for dlgison he did not accept that
he owed the Defendants any money, and contendetdhsad been a prompt
payer. This was plainly not the case, as his ex@racceptance of the debt
claimed by the counterclaim demonstrated. He @dittat he had given this
evidence on the strength of an accountants’ refaidr accepted to be wrong
and based on an incomplete documentary record gedvby Mr Fearns).

That will not do. Given that there had been sdveliacussions and

arrangements over the years about managing thedwwerdebt, the

accountants’ report must have come as a surpristrtoFearns. The

accountant claimed to have uncovered an overpaywfefiS90,000 against

invoices in 1996: but given that Autopaint's grge®fit in 1996 was only

£300,000, this is something which, if it had ocedtrwould have been picked
up at the time or subsequently. Mr Fearns had dewre the accountants’

report to put his case in a better light.
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Autopaint gets into debt

18. From about 2000 the Claimant was regularly melé to De Beer in amounts
in excess of his permitted credit terms.

19. From January 2003 De Beer took the Claimant“gffen account” status.
This meant that orders would only be shipped byBBer when they had been
paid for. At this stage the Claimant owed De Bemne €700,000. The debt
remained at that level over 2003 against a backgt@d falling turnover.

20.  The high level of debt was of concern to DerBeBy March of 2004 Mr
Jongsma’s evidence was that if De Beer wanted ¢tovex this debt they
would have to take “alternative action”. Mr Jongsiset out a number of
options in an email dated®@arch 2004 to Mr Welch. It appears from this
email that De Beer had rejected the idea of talowgr Autopaint as a
business. De Beer was concerned about the conssgguef Autopaint going
out of business, and what proportion of Autopasdes it would be able to
retain through other channels. One particular optonsidered was whether
De Beer could take him down with the money he owes us. Supgly hi
franchise stores direct with API or Octoral direcfT]ell all our distributors
that they should chase the Al business as APIbeilbut of business soon.
How much business will we regain in this respect?The email continued
“Are we going to act, send him a letter and takenldown and take over his
sales, not his business?”

Meeting of 11 March 2004: Schiphol

21. A meeting was held at Schiphol Airport orf"INlarch 2004 to discuss the
level of debt. It was attended by Mr Jongsma and/ich for De Beer and
Mr Fearns. A payment plan was tabled under whiehGlaimant would pay
€20,000 per week to De Beer. Half that sum wowdduked to reduce the
overdue account. The other half would go towaragent for new orders.
Mr Fearns’ evidence was that he would do his beshake these payments.
Whether there was a firm agreement to this effeatat entirely clear — on
balance | think there was - but nothing turns aat #&s it is now accepted that
these payments were made.

22. It was alscsuggestedat the meeting that if Autopaint did not stick ttoe
payment plan then De Beer would have to implemediffarent scheme in
which they sold direct to the franchisees (“theedirsales alternative”). De
Beer would charge a marked-up price as compartdtiag price at which the
goods were sold to Autopaint. The difference woléd used to discharge
Autopaint’s debt to De Beer, subject to a smalldiizwy charge.

23. Mr Jongsma reported this meeting to his colleag including Messrs. Van
Der Woude, Wemmers and Welch in an email datéd March, in terms
which suggested that the direct sales alternatnkelieen agreed. Indeed this
was how he put it in his witness statement — pfasniggesting that it had been
agreed that a failure to pay would trigger the ienpéntation of the direct
sales alternative without more. He instructed dulieagues to prepare for
what he regarded as the inevitable by making pegjoas for direct sales to
franchisees.
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24.

25.

26.

Mr Fearns’ account of this meeting is that theect sales alternative was
indeed suggested (with the caveat that Autopaintldvde the first port of
call), but never agreed to as an immediate conseguef failure to meet the
payment schedule. He said (and | accept) that khleDle Beer that this was
unacceptable, not least because he would lookutalis to his franchisees.
He said matters got so heated between him and hgsdea that Mr Welch
attempted to butt in and try to calm things dowie De Beer representatives
could not have left the meeting believing that theopuld deal with his
franchisees directly.

Mr Fearns is largely supported in his accouinivbat was agreed at the
meeting by Mr Welch. Mr Welch had not dealt witetmeeting of 1
March in his first witness statement. In his secamthess statement he
confirms that matters got very heated when Mr Joragsuggested the direct
sales alternative and he intervened to try and daknsituation down. He
confirms that Mr Fearns said that this would semel wrong message to his
employees and dealers. In cross examination Mr Wedanfirmed that, so far
as he was concerned the direct sales alternatisenaiaagreed at the meeting
of 11" March — indeed he said nothing was agreed amibating.

There was no agreement at thd' March meeting to allow direct sales to
franchisees in the event of a failure to meet dnggent plan.

Meeting of 24 May 2004: Liverpool

27.

28.

A further meeting was held in Liverpool ort"2diay 2004 attended by Messrs
Fearns, Welch and Jongsma as before. Althoughstaviginally pleaded by
the Defendants that this was the meeting at whiglas agreed that De Beer
could go direct to the franchisees, that suggestias abandoned in favour of
the suggestion that the agreement was made inepht@le conversation
between Mr Fearns and Mr Jongsma at the end of Mayermitted an
amendment to the Defence in the course of the twiallow this alternative
version of events to be advanced.

Mr Welch gave a detailed account in his witnstsdement as to what was
agreed at this meeting. When he was cross exaralneat it he said he was in
such pain from gout at the meeting that he coutd-eally remember anything
about its content. All he could remember was thatwvas similar to the
Schiphol meeting - as Mr Lissack suggested to hioh lze accepted - it was
another round of disagreement between Mr JongsmaMmFearns. It is
unfortunate that he should have put his signatorie original account. He
must have appreciated the importance of his evelam¢he Defendants’ case.
Although his painful condition could have explainedack of recollection of
what occurred at the meeting, it does not explaw lne came to give a
detailed account of a meeting of which he has nailde memory.

Telephone conversation at the end of May

29.

Mr Jongsma says that towards the end of May 288re was a telephone
conversation with Mr Fearns. In his witness statenhe says that Mr Fearns
agreed to pay 35,000 Euros to release an ordeiinaadtlition eight payments
of 50,000 Euros per week starting on"1June 2004. He says it was also
agreed that where Autopaint could not supply hialets with the required
products, De Beer would supply them from Doncasie.Beer would supply

products to Autopaint to the full value receivedaiagt the 50,000 Euros
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30.

31.

payments — not just half for goods and half to pedthe debt as suggested at
the March meeting.

Here there is a straight conflict of evideneween Mr Jongsma and Mr
Fearns. Mr Fearns categorically and repeatedlyedenaving reached any
such agreement. Mr Jongsma’s account is consisightan email or draft

email bearing a date of'June 2004 to be sent to Mr Fearns and due to be
copied to Mr Welch as well. There is no independamdence of this email
having been sent. It was not found on Mr Welch’'sipater and Mr Fearns
denies receiving it. Despite Mr Jongsma’s evidenctne contrary | find that
it was not sent. Other emails from Mr Jongsma Wlace in evidence have
the usual date and time of sending on the head#ro#gh emails were not
without precedent, the normal method of confirmargl agreement with Mr
Fearns was by fax.

The fact that the®LJune 2004 email was not sent does not of cousssves
the question of whether the email accurately res@md agreement made on
the telephone between Mr Jongsma and Mr Fearnsvadtnot suggested to
Mr Jongsma that the email was a litigation-inspifeyery: so the issue is
whether it accurately records what was said. Thmilkeends with the
suggestion that, if anything is inaccurately reeakdVir Fearns should say so,
thus at least implicitly recognising that there madpave been a
misunderstanding. As | have said, Mr Fearns stesly denies that there
was any such agreement: but | must be cautioust @ocepting that evidence
for the reasons | have given. Mr Jongsma, whosessdiat vague grasp on
the difference between discussion and agreemeaveé hlready noted, says
that there was. Again | cannot simply prefer higlemce without more. Both
sides look to subsequent events to support thesiorg or undermine that of
their adversary. To these events | now turn.

Events after June 1 2004

32.

33.

There was no immediate implementation of direakes by De Beer to
franchisees following the alleged May agreemertte first shipment occurred
on about 3% June. This despite the fact that in March De Best already

given instructions to put in place the machinerydoect sales. There is no
record of an agreement having been communicatedtiher De Beer

executives at that time.

On 28 May Mr Welch emailed Mr Jongsma saying that he Iheen
contacted by numerous Autopaint shops and franebiseho were asking
what is happening and had run out of fast movingts. He said that

“there is no way Gary can pay us 50,000 a week svitth low sales
volumes’”.

This suggests that he had heard at least of a gabpeat Gary Fearns should
pay €50,000 a week. He added that he had no idlaawas going on. On the
same day Mr Welch put in motion the mailing of prilists to all known
franchisees in UK and Ireland. It was proposed ¢faeh would be contacted
by telephone in due course. He then said this:

“If for any reason API stick to their agreement tigerod, all we do is
to supply Liverpool from Doncaster”
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34.

35.

36.

37.

The combined effect of these two emails is that\Wklch thought that the
agreement with Autopaint to allow direct salesranthisees was contingent
on default in a payment plan, and that at this dete¢hought the payments
requested were 50,000 Euros a week.

Also at around this time Mr Welch made a listontacts he had made and
those he had not. Two were identified as “too elos Gary will call him
later”. Mr Lissack draws attention to this as sesgjing that, if an agreement
was in place allowing such contact, then there measeed for such restraint.

Autopaint did pay 35,000 Euros on June 1 2@0w, 50,000 Euros on 47
June, consistently with the alleged agreementseindhe email, at least as to
a payment schedule.

On &' July 2004 Mr Jongsma emailed his colleagues iristuMessrs Welch,
Wemmers and Van Der Woude. He gave directions‘that full order for
Autopaints (150 000 Euros)” be filled, 100,000 Euveorth were to be sent to
Autopaint and the remainder to Anglo-Dutch at Dstea

“because Chris will start contacting all API franskes on Monday to
supply them from Doncaster. So we need to buildame stock in
Doncastet.

This suggests that the Defendants had decidesupply the franchisees
independently of any failure to pay by Autopaint.

On Monday 1% July 2004 the franchisees were sent a fax promigiprice
list and order form and including the following:

“Please order your products from Autopaints Livegb@as normal, if
they send you short supply then please contactsimibution centre
in Doncaster to top up your order

The fax gave contact details for the Anglo-Dutétice in Doncaster. This is
supportive of any agreement being limited to shdigfin the ability of
Autopaint to supply.

The October ¥ meeting in Liverpool and the credit notes

38.

39.

By about the last week in September it appteisAutopaint were running
very short of stock. On®1October 2004 there was a meeting in Liverpool
attended by Mr Wemmers, Mr Jongsma and Mr Fearms\Wdmmers says
that at this meeting he discussed the shipmenitgylbeade by Anglo-Dutch to
the franchisees and the method of calculation ef dtedits. He said that
credit notes would be sent on a monthly basis gtongard. The first credit
note dated 3 September 2004 was sent shortly after this meeting
covered the 3 month period July to September. I$ waggested to Mr
Wemmers that he had got the date of this meetirgngyrand that he intended
to refer to a meeting in 2005, but | accept higlence, as it is supported by
documentary evidence, despite Mr Fearns’ denialnthly credit notes were
sent thereafter until July 2005.

Mr Fearns accepts that the credit notes wereived by his company, but
says that he was not aware of this at the timem lumable to accept this
evidence. The level of debt between his busined<® Beer must have been

Page 7



very high, if not the highest item on Mr Fearnséada at the time. The first
credit note of 28,500 Euros is not likely to hawesged unnoticed. In any case
he knew about the credit notes from the meetiriguarpool in October..

Sales of commodity products

40.

It appears that during September/October 200¥Viglch had been contacting
Autopaint franchisees and offering them supplies‘Aditopaints ancillary
products”. These are products which are not cokpecific, unlike tinters
which are. In the main Autopaint had not purchasieese ancillary or
commodity products from De Beer for some time. aitgh the evidence does
not permit an assessment of the exact proportidtnappears that these
products were being supplied to franchisees byrasbepliers direct, or by
Autopaint using product sourced from HMG, anothgpdier. The products
were being offered in some cases with a special d86éount deal. Mr
Welch’s justification for doing this was that hedhascertained that the
franchisees were going to other paint supplierstiese products, and that it
was therefore in Autopaint’s interests that he #hoatain these sales under
the Autopaint brand. Mr Fearns claims that thalltesmas to undercut his
prices and therefore put direct competitive pressur his business.

Request for legal advice from Valspar

41.

On 24 December 2004 Mr Van Der Woude sought legal adfiiem in-
house counsel of De Beer’'s parent company. It aspthat De Beer were
contemplating selling Autopaint brand generally time UK, not just to
franchisees to put pressure dnGary Fearns. In addition to asking for a
check on registration of the brand and designréheest goes on:

“we are currently also selling under Autopaint latiel Autopaint
franchise stores in the UK who have contacted wsi&e they cannot
get supplies thru the central organisation. Mr Fesis aware that we
do this and has not raised objections.”

Although not put in terms of an agreement, thisiragapports the view that
the Defendants knew that their ability to sell wamsited to shortfall in
Autopaint’s ability to supply.

February 2005 meeting

42.

There was a further meeting in February 2008ireinvolving Mr Wemmers,
Mr Jongsma and Mr Fearns. The meeting was follobwedh fax dated 9
February 2005 from Mr Jongsma and Mr Wemmers toFeBirns which Mr
Fearns accepts he received. This fax attemptsthorgeof a potted history of
the dealings between Autopaint and De Beer ovedé#i®. The fax contains
this paragraph:

“In order to increase the speed in paying off therdue amount we
agreed in 2004 that De Beer Lakfabrieken B.V. calh Autopaint
International brand directly to the agents (franshishops) that are
not owned by Autopaint International, the Malteseutopaint
distributor and other distributors. The extra rgar that De Beer
Lakfabrieken B.V. makes on this sale minus 10%&odling charges
will be used to decrease the overdue amount ariccavitinue until all
outstanding invoices are paid for. This togethdthwhe agreed
Page 8



43.

44.

royalty of ¥2% over the sales of the Autopaint brdram De Beer
Lakfabrieken B.V. to Australia has reduced the dueramount in
2004 with €45,000

On receipt of this fax Mr Fearns claims to haeet a reply fax asking, as a
single question “What is this all about?”. He wlaito have tried to contact
De Beer repeatedly. So far as this is concerned;@arns’ telephone records
do not support him. Mr Jongsma said he receivedepty and assumed that
Mr Fearns agreed with him. | do not accept thatRdarns responded in this
way. Equally | do not accept that the fax accuyatecords the detail of all

the agreements.

The fax record of the™IFebruary 2005 meeting goes further than the allege
agreement of May 2004. There is now no limitatiorfproducts you cannot
supply from Doncaster”. But other evidence suggeisat the Defendants
were observing this restriction, as | describe Wwelo

The Birmingham meeting

45.

46.

At the end of March 2005 Anglo-Dutch sent auetter accompanied by a
price list and dummy order form to all Autopaintdmational franchisees. It
began

“For the last six months, we have successfully Bagpto you the
Autopaint International Mixing Colours when the plips from API
Liverpool were not possible”.

This again supports the existence of a limitationtbe right to supply to

shortfall in Autopaint’s ability to supplyt went on to explain that it intended
to hold a seminar in Birmingham to discuss legstatdevelopments in 2007.
However it concluded:

“Please be kind enough to study the enclosed pistefdr these
products.

If you are interested in purchasing these itenesnfrADPCC please
could you fill in the quantities on the dummy orderm that you
would order in one Month, this will give us somdigation of the size
of stock holding needed to supply you”.

On 2% April 2005, Mr Welch emailed Mr Jongsma in termioh Mr
Lissack for Autopaint suggests are significant. t®is day he had confirmed
the date for the Birmingham seminar asJéne. He asked:

1/ When can we announce that we have no longerndgabith
API Liverpool and WHAT exactly do we say?

2/ When can | ask each franchisee to now purchdls@aint
products from ADPCC?

3/ When will the production of commodity produces finished
and shipped to ADPCC?

4/ Estimated delivery date for the commodity praslat ADPCC
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47.

5/ The type of label to be placed on the commopyduct
(Valspar)

6/ If Blank | have a bigger problem than | firstlieged, for a

short period | could convince them but this willeet sales and they
may be happier to continue purchasing commoditydpets from

Liverpool, this will then make it harder to make tbhreak away from
Gary and give him the opportunity to switch thenvi&M

The reference to Valspar is the brand of De Begai®nt company. M&M
were a rival paint supplier to De Beer. Again taets of this request suggest
that the Defendants did not regard themselvesessdf the restriction to sell
only when Autopaint could not supply.

The invitation to the Birmingham meeting wasuisd on 4 May 2005 and the
meeting took place as planned dhdiine. The notes for the presentation and
the PowerPoint display, in addition to covering thgpact of the impending
legislation, read as a sales pitch to the franelsise commit to buy their paint
and commodity products from ADPCC. Examples are:

“How can ADPCC hdp?

With your commitment to us now we can make plansttoduce the
products you will need during the run up to 200'd d&eyond. Only
with your joint purchasing power on all products.illwnake this a
possibility for everyone to benefit.

The price structure has been changed on all ofetipreducts to make
the full product portfolio of interest to you.

EVERYONE OF YOU WILL HAVE THE SAME PRICE

EVERYONE OF YOU WILL BE ALLEGABLE (SIC) FOR AN
ANNUAL INDIVIDUAL VOLUME RELATED BONUS STRUCTURE

In order to help you ... WE NEED:

e Your commitment to ADPCC

e Your purchasing power

e Your acceptance to change

e Your willingness to grow with us
In return ADPCC wiill:

e Support you in price

e Support you in technical back up

(etc)”
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48.

49.

50.

Mr Jongsma and Mr Welch attended the meetMgFearns was aware of the
meeting but did not attend. Mr Jongsma made aptason in which he said
that there were financial difficulties between DeeB and Autopaint and that
De Beer was not supplying or not in a supply linthwAutopaint at that time.

Neither he nor Mr Welch said at this meeting tleg franchisees could only
obtain supplies from ADPCC if they had been unabl®btain those same
supplies from Autopaint. The prices of tinterstthvare offered at the meeting
were more expensive than Autopaint’s product, h@rev

The letter before action was sent on 27th A0@5. It is not in dispute that
ADPCC and De Beer ceased any use of the Autopairk shortly thereafter.
On 6" July 2005 Autopaint sent a letter to the franaksseMr Fearns stated in
the letter that “recently | have not been in a p@sito provide you with
Autopaint products and now these are not avail&iolen De Beer or Anglo
Dutch either”. The letter went on to make it cléfaat he had at no stage
authorised the communications from Anglo-Dutch/DeeB about the
meeting/conference, the newsletter or proposeditigiand that he had no
trading connection with Anglo-Dutch. It is notit®#a that he did not say that
previous supplies of paint to franchisees (whemvas unable to supply) were
made without his consent.

Notwithstanding the letter it appears that mbstot all of the franchisees
chose to buy non-Autopaint branded products frorgld+«Dutch/De Beer and
not to take Autopaint up on their offer to resurapgy.

Consent

51.

52.

53.

The critical question is whether the partieeead by means of a telephone
conversation towards the end of May 2004 that Der Beuld sell directly to
franchisees where the product could not be obtéared Autopaint.

The principal matters advanced by Mr Moody-8tta the Defendants are:

(a) there is a contemporaneous record of agreemeitteiriorm of the draft
email of ' June, even if it was not sent to the Claimant;

(b) Autopaint did make the payment of €35,000 and etlannaking the
weekly payments of €50,000 referred to in the exgrent;

(c) the discussion with Mr Fearns at the meeting 6Dttober at which the
method of calculating the credits was discussedvshoe was aware of
what was being done, and hence the agreement;

(d) the failure to comment on the credit notes, likeyis

(e) the failure to comment on the fax recording the tingen February 2005,
likewise;

(H that there was advantage for Autopaint in agre&nthis version of the
direct sales proposal: all Autopaint’'s payments Mago towards stock,
rather than only half as under the March propo$iit in return Anglo-
Dutch/De Beer did not have to wait for a defaulfobe proceeding to
make direct sales.

Mr Lissack QC and Mr Fernando for Mr Fearnsiarg
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54.

55.

(a) that the agreement alleged would be commerciaidrifor Autopaint;

(b) the pleaded case about the agreement, althouglbdegby a Statement
of Truth, is abandoned by amendment. Why, ask&ibtack forensically
was the agreement now relied on not mentioned tdB&er’'s solicitors
before?

(c) there was no confirmatory fax: it was Mr Jongsmaisual procedure to
confirm important agreement by this method;

(d) there is no explanation of why Mr Fearns would hekanged his position
only a few days after a heated exchange in whichrdfased to
countenance direct supply;

(e) the uncertainties about when the agreement wasks{iMr Jongsma’s
evidence wavered on this);

() the delay before the direct supply was startethidfe was an agreement in
place by June®] why did De Beer/Anglo-Dutch wait at least a ferth
month before making supplies when all the arranggsndad been in
place — something for which Mr Jongsma had no estian;

(g) the fact that De Beer/Anglo-Dutch were apparentily servous about
letting Gary Fearns know what they were doing eweduly 2004: the
“too close to Gary” comment and the fact that tloéy not check with
Autopaint before supplying a franchisee as to wérethutopaint could

supply.

Despite the considerable force of many of tirerfsic points advanced by Mr
Lissack, | conclude that Mr Jongsma’s account isarwedible than that of
Mr Fearns and is the one which can be more readitpnciled with the
documents. Accordingly | find there was an agredgmeached orally at the
end of May 2004 between Mr Fearns on behalf of pailat and Mr Jongsma
for De Beer/Anglo-Dutch that De Beer could selledirto franchisees where
Autopaint was unable to supply the product. Suthraangement, contingent
as it was on Autopaint being unable to supply, miske commercial sense.
Such funds as Autopaint was able to send to De Beatd be applied in their
entirety to stock rather than only as to 50%. Twauld explain why Mr
Fearns would have been persuaded to change hisopdsom that which he
made clear at the earlier meetings. The contemporenmaterial — the draft
email, the credit notes and the February 2005 fprints heavily in favour of
Mr Jongsma’s account unless some explanation céoune for them.

| am of course troubled by Mr Jongsma’s tengepointed out above, to

confuse discussion and agreement and | have carefohsidered whether

that could explain the draft email and the 2005 fém other words was Mr

Jongsma merely inaccurately recording an agreememiuch the same way
as he recorded the March 2004 discussion in higl emais colleagues and

his witness statement as if direct sales had bgered? In favour of this view
is the communication from Mr Van Der Woude dated Becember 2004,

which describes the sales as having place “witlbjgction” rather than with

express agreement. In the end | have rejectedhbaty. The preponderance
of evidence is in favour of the existence of a taded agreement.

Did the agreement cover what the Defendants did?
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56.

57.

In my view the answer to this question is thatDefendants went further than
the agreement permitted them to do. The agreeordptmade commercial
sense if it was limited to sales which Autopaintsvitaelf unable to make. In
particular it did not in my judgment extend to saté any product which the
franchisee was able to obtain from Autopaint.sitlear, for example, that De
Beer regarded itself as entitled to sell commogityducts where the product
was being obtained from a third party paint suppli€hat fact alone did not
justify the sale if Autopaint were able to suppiy(n any source). The prices
in such circumstances were not based on Autopajises. Moreover
discounted bonus schemes on such products werg bised to create an
incentive for franchisees to buy their productsnfr®e Beer/Anglo-Dutch.
This was a contradiction of what the agreement wi@ded to achieve, not
within it.

The agreement certainly did not authorise DerBeglo-Dutch to hold a

meeting at which the long term commitment of thenéthisees to purchasing
from them as opposed to Autopaint was sought, tirahe incentive of an

annual bonus structure.  Notwithstanding the" 1luly 2004 fax, the

impression given at the meeting in June 2005 waisftAnchisees were free to
choose to obtain their supplies of Autopaint brahgeoducts from De

Beer/Anglo-Dutch over the long term. They would r@tve received the
impression that the ability to obtain these supgpligas contingent on
Autopaint’s inability to supply.

Trade Mark Infringement

58.

59.

The Claimant is the registered proprietor of REgistered Trade Mark Nos.
2,233,338 and 2,233,339 being respectively the woAlUTOPAINT
INTERNATIONAL and a device mark also including tleosvords. It is
common ground that, absent consent, the Defendhavts committed acts of
trade mark infringement, either directly or by wuet of the law of joint
tortfeasance.

I have concluded that the consent which theebadints have proved does not
go far enough to protect all their actions. In jpgigment, and by way of
example, the unauthorised selling of ancillaryduats by reference to the
Autopaint brand was an infringement, as was oftetmsupply the full range
of products by reference to the Autopaint markune) 2005. The evidence
does not go into sufficient detail to allow me toaw precisely the line
between authorised and unauthorised uses of thk. mato not rule out the
possibility that some sales of paints and tinteerewunauthorised on the
grounds that it is not established that the Claincanild not have sold them.
Those are matters which will have to be left oweant enquiry.

Passing off

Law

60.

There is no dispute as to the law which appliess clear from the judgment
of Lord Oliver in thelif Lemoncase that the Claimant must establish three
things:

(a) that it has established a goodwill and reputatiooannection with the
goods or services in issue;
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61.

The 4

62.

63.

64.

65.

66.

67.

(b) that the acts of the Defendants complained of dortst a
misrepresentation of some connection in the coafdeade between
the parties or their goods or services and tha essult a significant
proportion of the public has been or is likely te Heceived into
thinking such a connection exists; and

(c) that as a result of that deception the Claimanthéfered damage or is
likely to.

As to joint tortfeasance, it is well establdi@nd not disputed) that merely
facilitating the acts of others is not enough.

species of passing off alleged

Four different species of passing off are aegand call for separate
treatment. To start with, | set out the allegatiand give them a label.

Firstly there is the supply without consentilsy Defendants to franchisees of
Autopaint branded goods. | call this “standard pageff”.

Secondly it is suggested that the Defendantsending out communications
such as the invitation to the Birmingham confereram@ by presentation at
the conference represented that they were connectedsociated with and
authorised to act on behalf of the Claimant, whHet tvas not the fact. | call
this “false representation of status”.

Thirdly it is said that in response to ordeys Autopaint branded goods, the
Defendants supplied their own brand OCTORAL goodthomt informing
customers that this is what they were doing. | ta “switch selling to the
trade”.

Finally it is alleged that the onward salehte public by franchisees of Octoral
and De Beer goods supplied to franchisees by therdants amounts to
passing off on the basis of joint tortfeasancewitth selling to the public”.

A case of passing off by supplying instrumesftsleception was not, in the
end, seriously pressed and | need not considertitdr.

Standard passing off

68.

The Defence to this is consent, along the sénes as the trade mark
infringement case. To the extent that this defdads, it is accepted that the
sales from July 2004 at least would amount to aatite passing off. This will
cover the ancillary products. It will also covhetconsequences of the general
offer to supply at and in connection with the Bingiham conference when it
was not made clear that the Defendants’ only lieetac sell was where the
relevant product was not available from Autopaint.

False representation as to status

69.

| have reviewed the materials said to give tis¢his species of passing off,
including the invitation to the conference and wivas said and done there. It
is not established that anything that the Deferglditt there was such as to
lead to any false inference of association of ithe kleaded. Of course | have
held that the impression was given that the Defetsdaad a wider authority
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to sell than that which they had: but that is et gravamen of this part of the
pleaded case: and if it were it would not add anglsignificant to the
allegation that unauthorised sales were in fa@retf and made.

Switch selling to the trade

70.

71.

The particular sale relied on to establish ¢tkass of passing off is a sale to Mr
John Fearns of Car Paint (UK) in May 2005. Mr Jélearns’ evidence on
this topic was not, | am afraid to say, very coheren cross-examination he
accepted that he knew before the tins arrived ttrey would be De Beer or
Octoral branded: but he said the contrary in revemation. | am afraid he
was trying to be helpful both to cross-examiner emde-examiner, when the
truth is he had no clear recollection of what haygge On the other hand Mr
Evans gave evidence that when he placed an ordeAutpaint he would
receive a pallet of paint, some of which was bran@e Beer/Octoral. He
assumed this was being done with the consent diéarns.

In my judgment the Defendants did effect somict supplying of De Beer
and Octoral in response to orders for Autopaints Bmounted to passing off.

Switch selling to the public

72.

73.

74.

This species is relied upon in respect of DerB¥toral branded product
which is decanted into Autopaint tins and sold tanthisees as Autopaint. It
is said that the Defendants are liable as joirtfeasors with the franchisees.
The fact of re-packaging De Beer/Octoral producthis way is admitted.

Two matters are relied on here by way of defenagit(is said that this is

something the franchisees were entitled to do e®tlvere no restrictions on
their right to source paint from elsewhere: so ehisrno tort and (b) that the
Defendants did no more than facilitate this: sone¥ehere is a tort it is not a
joint one.

To deal with the first point | need to explairiittle more about Autopaint’s
arrangements with their franchisees. Mr Fearns maisable to produce a
single signed franchise agreement. Most agents ndid have a written
agreement, a fact commented on adversely in a i®&82w by management
consultants Stoy Hayward which Mr Fearns commissionThe report said:

“The agents are not supposed to stock productsidrit®f the
Autopaint range, though in practice most do to s@xient, some far
more than others”

Mr Fearns’ evidence was that dealers were notwallbto stock products
which he was able to supply. Mr Evans of Autopdielford said that he felt
free to buy Alcea paints when he was not able t@inbsupplies from the
Claimant: although Mr Fearns suggested this wase$iunyg of a special case.

The key question on this branch of the cas®isvhat the franchisees did or
believed themselves entitled to do, but what thelipdelieved on being sold

cans of Autopaint branded product. Although thielence is not extensive, |

am satisfied that members of the public purchasimgof Autopaint branded

product are led to believe that the contents aggaiat authorised by the

Claimant, rather than one where the franchiseees fo choose the contents
independently. Where the contents have been swdtbly the Defendants to
De Beer/Octoral without the Claimant’s consentrehis passing off.
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75.

| am also satisfied that the Defendants wegbbe mere facilitation of the

acts of the distributors. They insisted that tlealdrs sell the product as
Autopaint: not leaving it up to them to decide. eyhdid not want Octoral or

De Beer branded products going through the Autapetwork, as they were
presented to the market as differing in quality higher price.

Malicious Falsehood

76.

7.

78.

The malicious falsehood relied upon is a statgmat the Birmingham
conference. It has two limbs:

(a) that the Claimant was unable to supply Autopaindpcts;

(b)  that from & June any Autopaint products would have to be mset
from De Beer and Anglo-Dutch.

There is no satisfactory evidence that themterstents were made. Certainly it
was said that the supply line from De Beer was émnok Certainly dealers
were being invited to obtain their supplies in fietirom Anglo-Dutch and De
Beer. But what was missing in my judgment was @mohibition on obtaining
future supplies from Autopaint, for example of gafrom an alternative
manufacturer approved by Autopaint. There was asostatement that
supplies would have to obtained from Anglo-Dutch.

Mr Lissack QC relies on the email of 22nd ARGO5 from Mr Welch quoted
above as being the best evidence of what was s$dfte aneeting. | have of
course taken it into account, but it can go nohkerrtthan evidence of a desire
expressed by Mr Welch some 6 weeks before the cemde to make
statements which went further. In the end thecebé the evidence, including
witnesses called by the Claimant, is that the mdaahalicious falsehood was
not published.

Infringement of copyright

79.

80.

81.

There is only one point which arises for decisinder this heading: does the
design and logo appearing on the Autopaint tine ¢ibpyright in which it is
accepted belongs to the Claimant) enjoy full ortieh (i.e. 15 year) copyright
protection? If the copyright protection is limitéds by virtue of Section 52
of the Copyright Designs and Patents Act 1988 (“B0M88") as applied by
Schedule 1 paragraph 20 of the transitional prowssi It is common ground
that this brings in the application of section Xtte Copyright Act 1956 as
well.

Section 52 of the CDPA (as did section of tBB6LAct) operates to cut down
copyright protection where the copyright owner Imaade by an industrial
process and marketed articles falling to be treatecopies of the work, or has
consented to such acts. But for certain articheet is an exception: in
particular, by virtue of rules, “printed matter marily of a literary or artistic
character”.

There is no dispute that the selling of tingw#utopaint’'s consent from about
1988 bearing the printed labels satisfies the “gtdal process” and
“marketing” requirements. These were initially dton labels, with
lithographed tins coming later. There was alsalispute that a label as such
constitutes printed matter. The dispute is ovéetiver the limitation on
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82.

83.

84.

copyright term should apply because what was medketas a tin, not just
printed matter. In other words was that articleirfied matter primarily of a
literary or artistic character”.

| was referred to a case on what appear todseesponding Australian
provisions:RA and A Bailey v Boccaccio and Pacific Wine Ca Pty. 6 IPR
279, a decision of Young J in the Supreme CouNe# South Wales. Young
J approached the case on the basis of the construzit the word “label”
which appeared in the rule, and by reference tesaghere it had been
necessary to construe that term in other contétis. cases cited presented,
not surprisingly, an inconsistent view of what wagant by a label. The
learned judge does not appear to have asked tistiquevhether the article to
which the label was applied remained printed matfea primarily literary or
artistic character.

Section 52 of the CDPA 1988 and its predecessction, section 10 of the
Copyright Act 1956 are concerned with the overlap copyright and

registered design protection. Literary and adigprinted matter enjoy
protection under the law of copyright, and theirclagion from design
protection is presumably on the basis that additioprotection is not
necessary. But difficulties arise because mucFasardecoration on articles
of a wide variety of design is or can be appliedpbgting. A printed artistic

design on the surface of a teapot should be rabistr If one gives the
provision a wide construction so as to extend dgpyrprotection, one is
cutting down the scope for registering designs bdyahat | would consider
to be reasonable

In my judgment the limited period of copyrigptotection applies. The
articles in question are paint tins, not printedteraof a primarily literary or
artistic character.

Breach of contract — Tin Agreement

85.

86.

87.

The Claimant contends that in late 1998 he namdagreement with De Beer
governing the manufacture of tins in the Autop@et-up. He contends that
this agreement (“the tin agreement”) was made yomler the telephone. It is
said to have been an express term that tins weloe supplied exclusively to
Autopaint and an implied term that De Beer would have tins or labels
made by any manufacturer not approved by the Claima

The Defendants deny the existence of bothserfrhey say that from 1995
De Beer was given permission to arrange for theufaaeture of tins but there
was no restriction on change of manufacturer.

| am satisfied that the permission granted ryRdarns to supply paint in
these branded tins was expressly or by the mosooedvmplication limited to
supply to the Claimant. | am however far from lggrersuaded that there was
an implied term that manufacture had to be apprové&gspite the points
urged in Mr Lissack’s written opening, such a texoold only be implied if it
iS necessary. It does not seem to me to be negebsd Mr Fearns should
approve a change of manufacturer.

Breach of Contract — Australia
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88.

89.

90.

91.

92.

93.

94.

95.

In 1998 De Beer entered into an oral agreenvéhtthe Claimant to allow De
Beer to supply products under the brand AUTOPAINTRustralia for sale by
Issa Autopaints. There is an issue as to the tevfnthat agreement, in
particular the royalty to be paid by De Beer to @imant under it. The
evidence relating to what the royalty rate was edit® be is as follows.

Some time prior to November 1998 at a meetingelystad, Mr Jongsma and
Mr Fearns discussed the royalty. De Beer offer&@0. In late October/early
November 1998 Mr Welch had a meeting with the Céaimin which Mr
Fearns said he would like to discuss the commissmmuch is recorded in a
fax from Mr Jongsma to Mr Fearns dated 3 Novem8881

A De Beer invoice (in fact a credit note) date@" April 1999 credits
Autopaint with 7089 NLG and carries the endorseni€ancerning ISSA
Autopaints 3% of turnover NLG 236.303".

On 18 April 2000 Mr Jongsma sent a faxed agenda to Gaarns for a
meeting in Holland the following week, including agse item “Autopaint
Australia”. Before the meeting Mr Jongsma requedtem Mr Wemmers a
summary of what was paid and due to Autopaint unther Australia
agreement, and was told what was due for 1999uleddd at 3% of turnover.
Mr Wemmers’ evidence was that the figure of 3% cdmen Mr Jongsma.
The meeting appears to have taken place off 2Qri, and the
commission/royalty on sales to Australia was diseds Notes of the meeting
show that Autopaint was to receive 7430 NLG, whias calculated as 3% of
a 1999 turnover of 297,687.65 NLG. After the megitrwas confirmed that a
credit note would be sent for that sum, as it wa8@" April, again recording
the rate as 3%.

Later documents, including the February 2006téawhich | have already
referred, show the royalty being set at 0.5%.

It is not suggested by the Defendants thata@h in royalty was ever agreed.
Mr Jongsma maintained in cross-examination he awmgfieved that the rate
of royalty was 0.5%. He was, however, unsure awten and how it was

agreed. He had no explanation for how Mr Wemmansecto be told that the
rate was 3%.

In my judgment the agreed royalty for Australias 3%. There should be an
account, if necessary, accordingly.

It was said to be a further term of the Augragreement, to be implied into
it, that the supply of products under the AUTOPAINBNd to a country other
than Australia would be a breach. This was noiossly pressed by Mr
Lissack in closing. In any case | reject the imgtion of such a term because
it cannot be said to be necessary: the positiootier countries is to be
governed by the overall relationship between th#igsaand the rights which
exist in each country, not the country-specificeggnent for Australia,

Breach of contract - Malta

96.

In April or May 2004 Mr Jongsma and Mr Fearrasde an agreement about

the supply of products to the Claimant’s distributo Malta, a Mr Xuereb.

The Claimant says it was a one-off agreement rgat a single order, and

that further supplies of AUTOPAINT branded produetse unlicensed. The
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97.

98.

99.

Defendants say that it was a continuing arrangenvéeteby the Defendants
would sell at the same price as charged by ther@lat, but would account for
90% of the extra margin, 10% being retained by wfagistribution costs.

The evidence about precisely when the Malt&ergent was made is not
clear, although it was common ground that it wagh& period April/May
2004. The draft email dated®1June 2004 to which | have referred in
connection with the agreement to supply UK franeéss also records that, for
the time being, De Beer would supply Malta dirédicis clear that De Beer had
in fact accepted an order from Malta somewhatesafiut had not shipped it.

In my judgment such evidence as there is sip@ocontinuing permission to
supply Malta, whilst the difficulties with Autopdis credit continued.

Although a number of further terms of the Madigreement were pleaded,
these were not pressed at trial.

Intentionally inflicting economic harm

100.

101.

102.

Although a conspiracy to injure by “lawful nme& was pleaded, it was not
pursued. That cause of action requires that thesimguof harm be the
predominant purpose. We are left with inflictingrim by unlawful means,
and the corresponding conspiracy. As Clerk & Leldsay in paragraph 25-
88 of the nineteenth edition of their book:

“There exists a tort of uncertain ambit which caoissia one person
using unlawful means with the object and effectanfsing damage to
another”.

The paragraph goes on to explain that (a) dansmgssential to the cause of
action (b) damage must be shown to be, or to betabobe, caused by the
unlawful interference and (c) the intention to mgumust be a contributing
cause of the claimant’s loss. The requisite imb@nfor inflicting economic
harm by unlawful means and the corresponding uniawieans conspiracy
are the same: for the purposes of this judgmeastanly necessary to consider
the former tort.

The need to establish that the damage rehedias caused by the unlawful
means was emphasisedDouglas v Hello[2003] EWHC 786; [2003] 3 All
ER 996. There, false statements had been madhe @Gdurt of Appeal in the
course of a hearing concerning an interlocutorynnfion. These statements
were relied on as the unlawful means. The injumchiad been discharged, but
not as a result of the false statements. Lindségt [254]) held that the tort
had not been established on this basis.

The nature of the intention that must be pilonvas elaborated by the Court of
Appeal inDouglas v Hello[2005] EWCA 595; [2005] 4 All ER 128. Lord

Phillips MR, giving the judgment of a court incladi Clarke and Neuberger
LJJ said at 223:

“The gist of the tort of unlawful interference i&et intentional

infliction of economic harm. In other words it mbe shown that the
object or purpose of the defendant is to inflictrhaon the claimant,
either as an end in itself, or as a means to anathe.”

Page 19



103.

104.

105.

106.

107.

Lord Phillips went on to explain that foresightmbbable consequences was
not enough.

It is worth pausing here to consider why tioit is pleaded at all. If the
various causes of action with which | have attemiptie deal so far are

established, then the Claimant will be entitlecatoenquiry as to what harm
has been suffered (or an account as appropriat#)ebyse of those particular
unlawful means. What benefit, one may ask, is tiesgtempting to establish
the further tort of causing harm by unlawful meahs&an only be of value to

the Claimant if the harm complained of goes furtihan that which would be
recovered under the other heads. These consmigsated to a dispute
between the parties as to what it was necessapstablish at the liability

stage of the action. The Claimant contended that meeded to decide is

whether the Defendants intended some harm: thetgunaof such harm being
a matter for the enquiry as to damages. The Defgrdcontended that, as
damage is an ingredient of the cause of actionast wecessary for the
Claimant to establish some specific harm which Iaens that the Defendants
intended him to suffer. Moreover they pointed te #llegation in paragraph
38 of the Particulars of Claim which alleged thHa tbject and effect of the
trade mark infringement and passing off was to €istithe Franchisees and
distributors away from the Claimant’s Autopaint éwets which they ordered
to the brands of the First and Second Defendantslaving made that

allegation in the Particulars of Claim, it was tbem to prove it, rather than
retreat to the position that proof of any harm wiodi.

It seems to me that, absent the allegationtiieaobject and effect of the use
of unlawful means was to steer away the distribuetxvork, nothing would
be added by the tort under consideration to theesuof action | have already
dealt with. The real value of the tort of intemig infliction of economic
harm by unlawful means comes where the unlawfulnaeae not themselves
actionable at the suit of the claimant: but teatat the position in this case.

If I am right thus far in holding that the Batlants are liable for trade mark
infringement and passing off, then there must Wllan enquiry as to the
damage caused to the Claimant by those unlawfuhmdtalso seems to me
that it will be appropriate, and indeed desirablesome cases of infliction of
harm by unlawful means for the Court to leave ayeestions of what harm
was caused to an enquiry, including heads of damagespecifically dealt
with at the liability stage. However, in view die specific allegation in
paragraph 38 of the Particulars of Claim, it woblklwrong, in the specific
circumstances of this case, to leave over the is§wehether the object and
effect and the Defendants’ acts of trade mark nigiement and passing off
were to take away the Claimant’'s network of fraseks. | have seen all the
relevant witnesses and they have been cross exdmixtensively on their
motives and intentions. | consider that | am vpddiced to form a view as to
what the Defendants’ intentions were.

The critical issues between the parties arsetlof intention and causation.

The Claimant says that the Defendants hadch¢leessary intention to harm
him by taking away his distributors. He says tthet harm which befell his
business by the loss of the franchisees was notelynex foreseeable
consequence of what the Defendants did: it was Wigt intended to cause
and did cause.
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108.

109.

110.

111.

112.

The Defendants say that they did not inteedaimant to lose his franchisee
business and their actions did not cause him tsado They say that he was
losing the franchisees anyway as a result of lability to supply them. The
joint expert accountants’ report in the action aomé that Mr Fearns’
drawings on the business were too great: they ebeckehe profit of the
business over several years with the result thatbilnsiness was starved of
cash. The Defendants’ actions were of course @decit advancing the
business of Anglo-Dutch and De Beer, but they weideplace themselves in
the best position to obtain the business that tlaem@nt was losing in any
event.

Such strength as this aspect of the Claimara& may have had is much
diminished by the finding | have made as to consent have held that
between June 2004 and June 2005 Autopaint had reaetidhe Defendants to
supply where Autopaint could not. If this allonvéh@ Defendants to get closer
to the franchisees than they already were (thrdraghing visits and the like)
then it is not something the Claimant can complafin The major area in
which they had been acting without authorisatiors wathe sale of ancillary
products. It is clear from Mr Welch’s email of ”EZApriI 2005, and other
evidence, that prior to this date (and indeed lasve found, prior to the June
2005 meeting) the Defendants were not saying thathisees could purchase
all their Autopaint products from them. Moreovke tancillary products were
to a large extent being purchased by franchisesa Sources other than the
Claimant.

| find that prior to the meeting in June 2@0& Defendants’ activities, insofar
as they were unlawful, were not sufficient to catise Claimany to lose his
distributors.

At the meeting in June 2005 however, the jposin my judgment changed.
By offering the whole range of the Claimants’ protuunder the same name,
and thereby clearly stepping outside the conserittwthey had, and by
seeking the long term commitment of the distribsittar them, the Defendants
did unlawful acts which were calculated, if left amecked, to harm the
Claimant by losing him his distributors. Their igities could no longer be
characterised as a way of preserving both Autojsaamid their own interests.
The intention was to supply Autopaint in situatiavisere it was unauthorised,
with the inevitable consequence that Autopaint'ditgbto hold on to its
distributors would be compromised.

Did the Defendants’ unlawful acts at the nmggtby offering the entire
Autopaint range and seeking long term commitmenfrarichisees cause the
loss complained of? In my judgment the answer etbat it did not. The
position was made clear shortly afterwards, asvehaeld. The franchisees
had a choice as to whether to proceed with AutapainDe Beers/Anglo-
Dutch under a new brand and chose the latter. fhiegt made such a choice
is not surprising in view of the supply difficulsevhich had beset Autopaint’s
business, through no fault of the Defendants. dutgh there are criticisms of
the way in which the Defendants went about mattergarticular the brief
period of offering the complete range, | find itgossible, when | stand back
from the totality of the evidence, to say that wkas done at the June
conference was a real cause, or indeed any cauak at the loss of the
network.
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111.

Summary

113.

| should add that the Claimant sent furthesolioited submissions after the
conclusion of oral argument which were respondetytéhe Defendants. At
the stage | received them this written judgment wasaring completion.

Although, inevitably, | have read them, nothing @amed in them has altered
the views which | had formed beforehand. | haverefoee not dealt

specifically with either side’s additional submss.

The claims which | have indicated as not beiaggued will be dismissed. Of

the claims pursued at trial:

114.

(1) the claim for trade mark infringement and “standgrdssing off
succeeds to the extent that the marks were usaelation to
products where it was not established that then@at could not
supply them;

(2) the claim for passing off by false representatismoastatus fails;
(3) the claim for passing off by switch selling to thede succeeds;
(4) the claim for passing off by switch selling to fheblic succeeds;
(5) the claim for malicious falsehood fails;

(6) the claim for infringement of copyright fails;

(7) the claim for breach of the tin agreement succéedse extent that
Autopaint branded tins were supplied other thath&order of the
claimant;

(8) the Australian royalty was 3%

(9) the Malta agreement was a continuing one, notéidhib a single
order;

(10) the claim for intentionally inflicting economic Mar by
unlawful means and conspiring to do so fails.

| will hear counsel as to the form of ordet dannot be agreed.
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