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Judgment Approved by the court for handing down. Flood v. Times Newspapers

Lord Neuberger MR:

1.

This judgment is concerned with an appeal by thierdiant, Times Newspapers
Limited (“TNL”), and a cross-appeal by the claimabS Gary Flood, against the
judgment of Tugendhat J in a preliminary rulingairibel claim. The hearing very
sensibly proceeded on the basis that the crossahpaised the principal issue, in
terms of importance (both to the parties and mereecplly) and court time, so that it
was DS Flood who was tlte factoappellant and TNL thde factocross-appellant.

The publication of the article

DS Flood is a Detective Sergeant with the Extraditunit of the Metropolitan Police
Service (“MPS”). TNL is the publisher of, amongsher titles, The Times and The
Sunday Times newspapers. On 2 June 2006, it pebliah article (“the Article”) in
The Times under the title:

"Detective accused of taking bribes from RussiatesxPolice
investigating the alleged sale to a security conppdnntelligence on the
Kremlin's attempts to extradite opponents of PestidPutin, Michael
Gillard reports".

TNL also published the Article on its website, drad continued to publish it there.

The text of the Article, so far as material, readfalows (adopting the paragraph
numbers added by the Judge):

“[1] Allegations that a British security company tiwviwealthy Russian
clients paid a police officer in the extraditionituior sensitive information
are being investigated by Scotland Yard.

[2] The officer, who has been moved temporarilyrirbis post, is alleged
to have provided Home Office and police intelligermoncerning moves by
Moscow to extradite a number of Russia's wealtlaast most wanted men
living in Britain.

[3] Anti-corruption detectives are examining documsedetailing the client
accounts of ISC Global (UK), a London based segfiritn at the centre of
the investigation. The financial dossier, seen hg Times, shows that ISC
was paid more than £6 million from off-shore comiparinked to the most
vocal opponents of President Putin of Russia.

[4] Between 2001 and 2005, ISC provided a varidtgpecialist security
services including "monitoring” the Kremlin's atfet® to extradite key
clients to Moscow, where they face fraud and taasen charges.

[5] A former ISC insider passed the dossier toititelligence arm of the
anti-corruption squad in February. The informameclied handlers to a
series of ISC payments, totalling £20,000, mada tecipient codenamed
Noah. Detectives from Scotland Yard professionahdards directorate
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were told that Noah could be a reference to aceffin the extradition unit
who was friendly with one of ISC's bosses.

[6] The officer under investigation has been idieedi as Detective
Sergeant Gary Flood. His home and office were thldst month.

[7] A spokesman for the Metropolitan Police saidtgeday:

‘We are conducting an investigation into allegasidhat a serving
officer made unauthorised disclosures of informatio another
individual in exchange for money.’

[8] Anti-corruption detectives are examining thdat®nship between
Sergeant Flood and a former Scotland Yard detectime of the original
partners in ISC. The men admit to being close @isefor more than 25
years but deny any impropriety and are willing maperate with the
inquiry.

[9] Sergeant Flood has not been suspended. His elaveaid: ‘All
allegations of impropriety in whatsoever form arategorically and
unequivocally denied.’

[10] ISC Global was set up in October 2000 by Séeplurtis, a lawyer.
He was already acting for a group of billionairesRians led by Mikhail
Khodorkovsky and Leonid Nevzlin, who controlled Yask Russia's
privatised energy giant...

[15] The dossier also reveals ... Boris Berezovsky walient of ISC.

[16] ... Two companies linked to Mr Berezovsky — BawyConsultants
Ltd ... and Tower Management Ltd ... - appear to hawenpayments
totalling £600,000 to ISC.

[19] ISC stopped trading last year after Curtise ¢hairman, died in a
helicopter crash. Subsequently, two former Scotl#add officers, Keith

Hunter and Nigel Brown, whom Curtis recruited to ge ISC, fell out and
Mr Hunter bought the company and renamed it RISC.

[20] A spokesman for Mr Hunter said: ‘Neither myedit nor his associated
companies have ever made illegal payments to da®coYard officer.’

[21] Mr Brown, who lives in Israel said: ‘Scotlantard recently contacted
me as a result of receiving certain informatiornave been asked not to
discuss this matter.”

The instant proceedings
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4.

In his claim form, issued on 31 May 2007, in resmgdoth the print and the website
publications, DS Flood complained that, as the éyulgf it, “the Article meant that
there were strong grounds to believe, or alteregtithat there were reasonable
grounds to suspect, that he had abused his posiianpolice officer with the MPS
extradition unit by corruptly accepting £20,0000imbes from some of Russia's most
wanted suspected criminals in return for sellinghtem highly confidential Home
Office and police intelligence about attempts tdraite them to Russia to face
criminal charges, that he had thereby committecappalling breach of duty and
betrayal of trust and had thereby committed a \&sious criminal offence”. In
making that complaint, DS Flood was relying on tiepetition rule, namely the
principle that a defendant who reports a defamastatement made by a third person
about a claimant is as liable to the claimant &&ihad made the statement himself.

TNL'’s Defence pleaded defences of justification godlified privilege in relation to
both the print publications and the website pulilices of the Article. The meaning
which TNL seeks to justify is that:

“IDS Flood] was the subject of an internal policesa@stigation and that
there were grounds which objectively justified digm investigation into
whether the Claimant received payments in returrpéssing confidential
information about Russia's possible plans to ekgd@iussian oligarchs.”

The defence of qualified privilege, generally knows Reynoldsprivilege, or a
Reynoldsdefence, drew no distinction between the printlipagbon on 2 June 2006
and the subsequent website publications. In sumni&tly pleaded that

“in the circumstances the publication of the Asialvas in the public
interest and its journalists acted responsiblyomposing and publishing
it.”

In his Reply, DS Flood pleaded to the public inémefence in terms which applied
to both the print and the website publications, heitalso alleged, in relation to the
website publication, that the circumstances changed time passed, further
information came to TNL, and that there was no iomig public interest in the
website publication.

On 2 June 2009 Eady J ordered that the validitthefdefence of qualified privilege

be tried by judge alone as a preliminary issue.t Thdhe issue that came before
Tugendhat J, and, as he explained, if the defehqaalified privilege failed, then the

defence of justification would fall to be tried,cathere was no order for that to be
tried by judge alone. Accordingly, as he pointed, @uwas undesirable for him to

express a view as to the meaning of the Article.h&salso explained at [2009]
EWHC 2375 (QB), paragraph 10:

“The parties both submit that it is unnecessarynierto make any decision
on meaning. TNL admits that the article is defamatd@he meanings
pleaded by the parties respectively are not sapart that a decision on
meaning is required for the purposes of considahegdefence of qualified
privilege. Accordingly | heard no submissions onatvimeaning the article
would be understood to bear by the reasonable re8ad¢h parties have
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10.

11.

12.

13.

made brief submissions on the meaning which thegm#u that a
responsible journalist should have considered, foithing turns on this at
this stage, and | see no need to say any more @bbut

The judgment below

The relevant facts

The facts, as agreed or found by the Judge, asedet out in the judgment below at
[2009] EWHC 2375 (QB), paragraphs 15 to 121. Thaylee summarised as follows.

The article was the result of a lengthy investigatby journalists, Michael Gillard
(mentioned as the reporter), his father, Michadla@i senior, and Jonathan Calvert,
the editor of “Insight” (i.e. investigations) at &hSunday Times, under whose
auspices the investigation had been carried olibwing its decision not to publish,
Mr Gillard took the story to The Times, with mongcsess.

Mr Gillard was first told in December 2005 of alézhbribes for information from the
Extradition Unit by one of his sources (“A”), whdentified the police officer in
guestion as DS Flood or his brother (a police efficot in the Extradition Unit). Over
the next three months Mr Gillard had meetings withnd two other sources, one of
whom, “B”, was working with A together with the ISidsider referred to in the
article. In January 2006, B contacted the MPS a& #&quest, and, the following
month, the ISC insider met the MPS, and provideeimthwith information and
documents on a CD-ROM. The ISC insider told Mr &l senior about his meeting
with the MPS in conversations in March and April080 during which he also
provided Mr Gillard senior with a copy of the CD-RIO

A botched attempt by Mr Gillard and Mr Calvert @wobr step” DS Flood on 26 April
was reported to Mr Hunter, who in turn told DS Flpowho put matters in the hands
of his superiors the following day. They informdte tMPS press office (“the press
office”), who then made contact with Mr Gillard air Calvert. On 28 April, Mr
Calvert told the press office that the ISC insithad identified the source of the
information as DS Flood; this was not quite acaurdbe recipient of substantial
payments in the records included on the CD-ROM dexribed as “Noah”, and the
ISC insider had speculated that this was a coderianiS Flood. Also on 28 April,
the MPS’s Directorate of Professional Standards PED), initiated a police
investigation by its Investigation Command, with IDCrump as the Senior
Investigating Officer. The DPS investigations ird#d executing search warrants in
respect of DS Flood’s home and office.

On 28 April, the press office issued the statenwprdted in paragraph [7] of the
Article, and a few days later, DS Flood was moweanfthe Extradition Unit owing
to the ongoing investigation. Meanwhile the DPSceffs investigating the matter,
including DCI Crump, had meetings with Mr GillarddaMr Calvert, at which it was
suggested by DCI Crump that, once the matter had beought to the attention of the
press office, the MPS’s “hand [had been] forcedlthdugh DCI Crump asked the
two journalists for any relevant documents they, liady gave them none and “said
that The Sunday Times had none”, a statement flatarally confirmed to the MPS
by TNL (strictly true, as it was freelance joursédi who had them, but arguably
somewhat disingenuous).
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14. On 2 June 2006, The Times published the Article awspaper report and on its
website. On 2 December 2006 the DPS made theintr€fibe DPS Report”), in
which the DPS concluded that they had been: “uneblend any evidence to show
that [DS Flood] ... has divulged any confidentialamhation for monies or otherwise.
Consequently there are no recommendations madeo agirhinal or discipline
proceedings in relation to that matter.”

15.  Although the DPS Report was presented in Decemb86,2its outcome was not
communicated to the parties until 5 September 200reafter, there was an
exchange of letters and emails between the safsc#toting for DS Flood and for TNL
as to what, if anything, should be done in relatmthe Article on TNL’s website. In
the event, it remained on the website unalterecarMéile DS Flood had returned to
the Extradition Unit in January 2007.

16.  After a four day hearing in July 2009, the Judgeaifull and careful judgment,
decided that (1) the print and website publicatiohthe Article were both protected
by Reynoldsprivilege at the time that they were published,eJ@006, but (2) the
continued publication of the Article on the websitiker 5 September 2007, when
TNL learnt of the Report’s conclusions, was notmotected. DS Flood appeals
against the first decision, and TNL against thesdc

The law as considered by the Judge

17. The Judge’s decision on the first, and main, isswelved the so-calledReynolds
defence, orReynoldsprivilege, which, if it can be relied on, providascomplete
answer to a claim for libel. This form of privilegeas developed and explained in two
important decisions of the House of Lor&gynolds v Times Newspapers [2601]

2 AC 127 andlameel v Wall Street Journal Europe SJ@2007] 1 AC 39, which the
Judge considered at paragraphs 122 to 153 of diggrjant.

18. At [2009] EWHC 2375 (QB), paragraph 123, the Juddfectively adopted the
submission of Mr Rampton QC, for TNL below that #féect of Lord Hoffmann’s
explanation oReynold9rivilege inJameel[2007] 1 AC 127, was that it required:

“that the article as a whole should be on a maifepublic interest (at
[48]), that the inclusion of the defamatory statetnghould be part of the
story and should make a real contribution to it[fdf]), and that the steps
taken to gather and publish the information shdwdsie been responsible
and fair (at [53]). In regard to this last requikam the following summary
in Bonnick[v Morris [2003] 1 AC 300] was expressly approved by Lords
Hoffman and Scott idameel(at [57] and [136]):

‘Stated shortly, theReynoldsprivilege is concerned to provide a
proper degree of protection for responsible jousnal when
reporting matters of public concern. Responsiblaralism is the
point at which a fair balance is held between fomedf expression
on matters of public concern and the reputationsndividuals.
Maintenance of this standard is in the public esérand in the
interest of those whose reputations are involvedah be regarded
as the price journalists pay in return for the ene.”
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19.

In Reynoldg2001] 2 AC 127, 204-205, Lord Nicholls of Birkerdeeset out certain
matters which he considered could usefully be takém account when considering
whether the privilege should be invoked. In a pgssauoted in full by the Judge
below, he said this:

“The elasticity of the common law principle enablieserference with
freedom of speech to be confined to what is necgssahe circumstances
of the case. This elasticity enables the courtite gppropriate weight, in
today's conditions, to the importance of freedomexgiression by the media
on all matters of public concern.

Depending on the circumstances, the matters toakentinto account
include the following. The comments are illustrativonly. 1. The
seriousness of the allegation. The more seriouschiaege, the more the
public is misinformed and the individual harmedthg allegation is not
true. 2. The nature of the information, and theeeto which the subject
matter is a matter of public concern. 3. The soofdde information. Some
informants have no direct knowledge of the eveStsme have their own
axes to grind, or are being paid for their storéesThe steps taken to verify
the information. 5. The status of the informati®he allegation may have
already been the subject of an investigation whieclhmmands respect. 6.
The urgency of the matter. News is often a perigha@ommodity. 7.
Whether comment was sought from the plaintiff. H@yrhave information
others do not possess or have not disclosed. Aroagip to the plaintiff
will not always be necessary. 8. Whether the a&ticntained the gist of the
plaintiff's side of the story. 9. The tone of thiécke. A newspaper can raise
queries or call for an investigation. It need nalopt allegations as
statements of fact. 10. The circumstances of th@igation, including the
timing.

This list is not exhaustive. The weight to be giterthese and any other
relevant factors will vary from case to case. Amgpdtes of primary fact

will be a matter for the jury, if there is one. Thecision on whether,

having regard to the admitted or proved facts piligdication was subject to
qualified privilege is a matter for the judge. Tieshe established practice
and seems sound. A balancing operation is betteedaout by a judge in a
reasoned judgment than by a jury. Over time, aald&icorpus of case law
will be built up.

In general, a newspaper's unwillingness to disclitee identity of its
sources should not weigh against it. Further, ibuédh always be
remembered that journalists act without the benafithe clear light of
hindsight. Matters which are obvious in retrospeety have been far from
clear in the heat of the moment. Above all, thercebould have particular
regard to the importance of freedom of expressidre press discharges
vital functions as a bloodhound as well as a waighd'he court should be
slow to conclude that a publication was not in thédlic interest and,
therefore, the public had no right to know, esgiciahen the information
is in the field of political discussion. Any lingeg doubts should be
resolved in favour of publication.”
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20.

21.

22.

As the Judge said at [2009] EWHC 2375 (QB), panagreb0,Jameel[2007] 1 AC
359 is “the most recent and authoritative stateroémibe law in relation t&Reynolds
public interest privilege”, and its importance &nforced by the fact that it refined
and confirmed the existence and scop®&eynoldsrivilege after the Human Rights
Act 1998 had come into force. The opinionsJameel[2007] 1 AC 359 therefore
took into account Articles 8 and 10 of the Convemtiwhich are, of course, of critical
importance in this area (given that reputation haen authoritatively held to be
within the ambit of article 8 — s€@umpana v Romani@2005) 41 EHRR 14 (GC),
paragraph 91, andfeifer v Austrig2009) EHRR 8, paragraphs 33 and 35).

In that connection, although the point was not noeetd inJameel[2007] 1 AC 359,

| agree with the Judge (at [2009] EWHC 2375 (QBjragraph 146) that the last
sentence in the passage quoted albowxtensdrom Lord Nicholls’s opinion cannot
stand following the 1998 Act: it is clear frotn re S (A Child) (Identification:
Restrictions on Publication}2004] UKHL 47, [2005] 1 AC 593 and\ttorney-
General's Reference No. 3 of 1999; ex p BBID9] UKHL 34 that Articles 8 and 10
have equal weight.

Jameel[2007] 1 AC 359 was fairly heavily referred to igament before us, as both
parties were keen to identify differences or sintiles between that case and the
instant case. Given that the law relatingReynoldsprivilege is at a relatively early
stage of development, and in the light of Lord Mitsis reference to “a valuable
corpus of case law [being] built up” over time stis understandable. However, there
is a risk of unnecessarily protracted hearingslasithg sight of the wood for the trees
if there is too minute a comparison of the variéagtors in previous decided cases
and those in the case at issue. Each case turits own facts, and the court has to
apply the normal sharp focus on the competing factshich is required where there
are tensions between Convention rights. Too mudcaertration on the facts of other
cases can distract from the exercise.

The reasoning of the Judge

23.

At [2009] EWHC 2375 (QB), paragraphs 155-175, thelgé set out the parties’
respective arguments on the various points ideatifby Lord Nicholls in the
extensive passage quoted above. After dealingseaithe points of principle (some of
which have to be considered on this appeal), heetlito “the balancing exercise” at
paragraph 199, first considering the factors irotavof “freedom of expression” and
then those favouring “the claimant’s reputationt. garagraph 215, he said that “the
real issue in the present case ... comes down tetheh the journalism was
responsible in the sense of whether the publicatiothe article, as and when it was
published, was fair to [DS Flood], that is to sayhether it was a proportionate
interference with his right to reputation given tbgitimate aim in pursuit of which
the publication was made.He then resolved that issue in TNL's favour foedé
reasons:

“216. ... [T]he publication on 2 June 2006 was @pprtionate interference
with [DS Flood’s]'s right to his reputation, givehe legitimate aim in
pursuit of which the publication was made. | uphale defence of
qualified privilege ... . The story was about ai@®linvestigation into an
allegation that an officer in the extradition uh&d been corrupted by a
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24,

former police officer now working on behalf of veryealthy and
controversial Russians living in England. That vaastory of high public
interest. The purpose of publishing the story wasehsure that that
investigation was carried out promptly. That tooswa matter of public
interest.

217. This is not to say that the judgment of TNL wasocadjjudgment in
the circumstances, but only that it was within thege of permissible
editorial judgments which the court is requiredréspect. It is not the
function of the court to express views on wheth&ras a good judgment or
not, and | do not do so.

218. The naming of [DS Flood] was within the range afgments open to
TNL in this case, partly because it gave the stbeyinterest referred to by
Lord Steyn inRe Sat para 34 cited above, but more importantly beeauot
naming [him] would not have saved his reputatiotirely. Rather it would
have spread the damage to reputation to all theeodf in the extradition
unit.”

The Judge finally turned to the question whetherdbntinued presence of the Article
on the website could also attract privilege andctiagted that it could not.

Can Reynolds privilege apply even in principle in this case?

Publication of the press statement and of the iteaf DS Flood

25.

26.

27.

Mr Price QC, on behalf of DS Flood, accepts tha tlient could have had no
objection to publication of the MPS press officatsient (“the press statement”),
which is set out in paragraph [7] of the Articledahe is prepared to accept that he
can have no objection to the Article having named ks the police officer under
investigation. What he says the Judge should ne¢ hald to have been capable of
being covered by privilege were the paragraphsefArticle (paragraph [5], and also
paragraphs [8], [15] and [16]) which contained #ilegations made by the police
informant concerning DS Flood, the ISC, and the’$SRussian clients, including Mr
Berezovsky — and the documentary evidence saidigpast those allegations (“the
Allegations”).

Mr Price’s acceptance of TNL's entitlement (a) tdfish the press statement and (b)
to identify DS Flood as the person being inveséidais based, respectively, on (a)
section 15 of the Defamation Act 1996, and (b) mégadicial statements of the
highest authority.

So far as publication of the press statement is@med, section 15(1) provides that
“[t]he publication of any report or other statemergntioned in Schedule 1 to this Act
is privileged unless the publication is shown tontede with malice ...”. Paragraph 9
of that schedule includes reference to “[a] faid @ccurate copy of or extract from a
notice or other matter issued for the informatidrih@ public by or on behalf of ...

any authority performing governmental functionsfidasuch functions expressly
include “police functions”. Paragraph 9 is in pdaf Schedule 1 to the 1996 Act, and
so the privilege otherwise accorded by section J18éhnot be claimed if section
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28.

29.

15(2) is unsatisfied — i.e. “ if the person claigithe privilege was requested ... to
publish in a suitable manner a reasonable lettstatement by way of explanation or
contradiction” and failed to do so.

As to the identification of DS Flood as the polaféicer being investigated, Mr Price
accepts that statements in a trio of House of LandSupreme Court authorities
appear to justify this, essentially on the bas# tktories about particular individuals
are simply much more attractive to readers thamest@bout unidentified people. It is
just human nature”. Those statements ari ire S[2005] 1 AC 593, paragraph 30,
per Lord Steyn,In re British Broadcasting Corporatiof2009] UKHL 34, paragraphs
25-26 and 65-66, per Lord Hope of Craighead anddLBrown of Eaton-under-
Heywood, andn re Guardian News and Media L{d010] UKSC 1 [2010] 2 WLR
325, paragraphs 63-65 per Lord Rodger (from whiehpassage just quoted is taken).

In other words, Mr Price is prepared to accept thatstatutory privilege which is

accorded to publication of a report which fallshiit the ambit of section 15 of the
1996 Act can be treated as extending to namingn@dinidual who is referred to, but

not specifically identified, in the report. Accondiy, where, as here, the Article was
about a police investigation of alleged wrongdoorg the part of an unidentified

police officer, the statutory privilege effectivedxtends to identifying or naming the
police officer. Technically, it is probably wrong trefer to the statutory privilege

going any further than the statute provides, big,it think, a fair description of the

effect of Mr Price’s concession.

Can Reynolds privilege attach in principle to tleport of the Allegations?

30.

31.

What Mr Price does not accept, however, is thatsthtutory privilege can extend to
publishing theex parteallegations which gave rise to the investigatiormguestion.
Unsurprisingly, that is not in contention: neithiee Judge’s decision nor Mr Rampton
QC's argument for TNL is based on section 15 of1B86 Act. However, Mr Price
goes further and contends tiynoldgprivilege cannot, as a matter of law, extend to
publication of allegations of wrongdoing made te fholice or other authorities. As |
understand it, that argument rests on two sep&i@des. The first is the contention
that it would be inconsistent with section 15 af #1996 Act if such privilege attached
to allegations whether or not made to the polidee §econd basis is that there is
authority for the proposition that publication afch allegations is not privileged and,
far from Reynoldq42001] 2 AC 127 odameel[2007] 1 AC 359 calling that authority
into question, there are dicta in the former caB&ltend to support it.

In my view, while the argument has some attractithhere is no inconsistency
between the privilege afforded by section 15 of #8896 Act and the notion that
Reynoldsprivilege can be claimed in relation to the repaytof allegations made to
the police. Subject to complying with section 15(@hd being unmalicious,
publication by a defendant of a statement madehiey police will be privileged
irrespective of whether publication of the statetmesnin the public interest, and
without the defendant being under any duty to chibekaccuracy of the statement.
On the other hand, if it is potentially coveredRgynoldprivilege, publication of an
allegation made to the police will only attractvilgge if it is in an article which,
taken as a whole, is on a matter of public interésts inclusion in the article is
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32.

33.

34.

35.

justifiable, and if the steps taken to gather anbliph the information were
responsible and fair.

While these seem to be two conceptually ratheedfit sets of criteria, | accept Mr
Price’s point that, if one considers the matter endosely, there is, in practice, more
overlap between the section 15(1) criteria andRégnoldgrivilege criteria than may
at first appear. Thus, reporting a police statenuamaliciously might well normally
be expected to satisfy all tlieynoldsprivilege criteria. However, that rather misses
the point; in some cases, absent section 15qiite conceivable that the court might
take the view that publicising such a statementldvoot be in the public interest, or
even that a competent journalist would have chedked original source of the
contents of the statement before publishing it. @ae analyse the legislative
balancing exercise as involving section 15(2) beimmid pro quofor removing the
risk of such a possibility in a case where the jmalibn is of a police statement, and
there is nothing inconsistent with that analysighia notion thaReynoldsprivilege
can apply to publication of the information whi@ulto the statement.

The second argument raised by Mr Price is thateti®ra line of authority which
supports the proposition that privilege should m®taccorded to the publication et
parte accusations, or of interim stages of official inggs, and that nothing in the
more recent learning of the House of Lords impingeshe validity of this principle.

The line of authority originates iRurcell v Sowler(1877) 2 CPD 215, which
concerned a report in a newspaper of proceedings eeting of the board of
guardians for a local poor-law union, in fact hahdpublic, though the Court of
Appeal considered that it should have been heldrivate. At the meetinggx parte
charges of neglect against the plaintiff, the maidafficer of a union workhouse,
were made in the form of a report. Cockburn CJ shifl877) 2 CPD 215, 218 that
“it is impossible to doubt that the administratioh the poor-law is a matter of
national concern”, but that was not the “true guest which was “whether ... the
occasion on which the words were uttered was pgeitl so as to protect the bona
fide publication of the report.” On the followingage, he distinguished between
reports of public meetings of public bodies, sush“@unicipal councils ... or ..
magistrates in quarter sessions”, where “publiabay be essential to good
administration”, and a meeting of a board of p@w-lguardians, which is “not
necessarily public”, and is “a body of very limit@arisdiction, and as to which it
cannot be asserted that publicity is essentialtgsgary or usual.”

Mellish LJ said at (1877) 2 CPD 215, 221:

“Although [the board of guardians] admit the puliic an occasion when
ex parte charges are made against a public offigeich may affect his
character and injure his private rights, it is mostterial that there should
be no further publication; there is no reason whg tharges should be
made public before the person charged has beemwfttié charges, and has
had the opportunity of meeting them ... Such a comaoation as the
present ought to be confined in the first instatocdhose whose duty it is to
investigate the charges.”
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Baggallay and Bramwell JJA agreed, the latter gagin(1877) 2 CPD 215, 223 that
“Serious and grievous harm has resulted to theniffaiwhose character has been
assailed, and for no public good.”

36.  Mr Price relies on the fact th&urcell (1877) 2 CPD 215 was cited with apparent
approval by Lord Nicholls in a passage in his sheat “Privilege and publication to
the world at large” irReynold42001] 2 AC 127, 195-197. It is important to seeatvh
Lord Nicholls said in relation t®urcell (1877) 2 CPD 215 in its context, and so itis
appropriate to set out a relatively long passadesropinion:

“Frequently a privileged occasion encompasses @afiohn to one person
only or to a limited group of people. Publicatioron® widely, to persons
who lack the requisite interest in receiving thdoimation, is not
privileged. But the common law has recognised tlaeeoccasions when
the public interest requires that publication te thorld at large should be
privileged. In Cox v. Feeney1863) 4 F. & F. 13, 19, Cockburn C.J.
approved an earlier statement by Lord Tenterdent@af ‘a man has a right
to publish, for the purpose of giving the publiéoimation, that which it is
proper for the public to know’. Whether the pubiiderest so requires
depends upon an evaluation of the particular in&tiom in the
circumstances of its publication. Through the cases the strain that,
when determining whether the public at large hadght to know the
particular information, the court has regard toth# circumstances. The
court is concerned to assess whether the informatas of sufficient value
to the public that, in the public interest, it siibbe protected by privilege
in the absence of malice.

This issue has arisen several times in the contdxtnewspapers
discharging their important function of reportingatters of public
importance. Two instances will suffice, togethethwone instance of the
publication in book form of information originatingith the publisher.
Purcell v. Sowler(1877) 2 C.P.D. 215 concerned a newspaper repat o
public meeting of poor-law guardians. During theetireg the medical
officer of the workhouse at Knutsford was said &védrneglected to attend
pauper patients when sent for. In deciding thatipation of this allegation
was not privileged, the Court of Appeal looked b&yahe subject-matter.
The court held that the administration of the plaev-was a matter of
national concern, but there was no duty to repbdrges made in the
absence of the medical officer and without his hgviad any opportunity
to meet them. The meeting was a privileged occasiofar as the speaker
was concerned, but publication in the press wasIndllbutt v. General
Council of Medical Education and Registrati@889) 23 Q.B.D. 400, 410,
the defendants published a book containing minofea meeting of the
council recording that the plaintiff's name had rbeemoved from the
medical register for infamous professional conduihis was after an
inquiry at which the plaintiff had been represertbgccounsel. The Court of
Appeal held that the publication was privilegedvi@g the judgment of the
court, Lopes L.J. expressly had regard to the eatirthe tribunal, the
character of the report, the interests of the publithe proceedings of the
council and the duty of the council towards the ljpulPerera v. Peiris
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37.

38.

39.

40.

41.

[1949] A.C. 1, 21, was an appeal to the Privy Cduinom the Supreme

Court of Ceylon. The ‘Ceylon Daily News’ had pubksl extracts from a
report of the Bribery Commission which was critichlDr. Perera's lack of
frankness in his evidence. The Judicial Committpdeld a claim to

qualified privilege. In the light of the origin arwbntents of the report and
its relevance to the affairs of Ceylon, the due iadtration of the affairs of

Ceylon required that the report should receiventuest publicity.”

In my judgment, there is no reason to exclude atiegs made to the police from the
ambit of potentiaReynoldsprivilege. As a matter of principle, | find it vethard to
see why the fact that an allegation is made ttiiee rather than (or in addition to)
another third party, or indeed direct to the jolistahimself, should preclude
publication of the allegation from being able ttradt Reynoldsprivilege. After all,
the material publicised in botReynoldq2001] 2 AC 127 andlameel[2007] 1 AC
359 were of allegations which could be said to haw®unted to imputations of
actual or suspected criminal activity on the pdrthe claimant, and it is hard to see
why the fact that the allegations were made to pgbéce should make all the
difference. Nor do the cases relied on by Mr Pseem to me to support such a
proposition.

Purcell (1877) 2 CPD 215 itself is clearly a decision anfécts. The observations of
Cockburn CJ strongly suggest that there is no lwad fast rule as to when an
allegation of misconduct at a public meeting canmuoee widely publicised under the
cloak of privilege, and the “very limited” jurisdion of the body concerned clearly
weighed with him. Mellish LJ relied on the fact ththe plaintiff had not had an
opportunity to consider, let alone to meet, thegdtions, which chimes well with
Lord Nicholls’s points 7 and 8 iReynold42001] 2 AC 127, 205. Bramwell JA self-
evidently could have decided the case differerftlhé publication in question had
been “for [the] public good”, which again bringgarplay the sort of factors identified
by Lord Nicholls.

As | read it, in the passage | have just quotedresttely, Lord Nicholls made it clear
that publication ofallegations of wrongdoing may or may not attracivilgge
depending on all the circumstances of the particzdae: see the last two sentences of
the first of the two paragraphs, and the contrasiveenPurcell (1877) 2 CPD 215
and the other two cases summarised in the secadsd paragraphs.

Furthermore, particularly as the issue involvesraah of a value judgment, in an
area which raises fundamental issues of freedosp@éch and respect for private life,

| believe that it can be rather dangerous to relgases decided more than a century
ago, especially now that Convention rights haveobex of paramount significance.
Not only does the introduction of Convention rightt our law potentially justify a
different approach, but, as the Judge put it a0Q2EWHC 2375 (QB), paragraph
122, “[iln Reynolds[2001] 2 AC 127 the House of Lords reconsideresl wreight
which the law accords to protection of reputatiord dreedom of the press, and
redressed the balance in favour of greater freetbrpublish matters of genuine
public interest”.

In other words, quite apart from any change in @gtions and standards which could
properly be taken into account since 1877, thenee HBeen two important relevant
changes in the past decade — the coming into fofdbe 1998 Act andReynolds
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42.

43.

44,

[2001] 2 AC 127. The 1998 Act has caused the cdarfecus particularly acutely on
the competing Convention rights involved in a cadere public interest privilege is
raised to justify what otherwise might be a defamatnd inaccurate statement. And,
as Lord Bingham of Cornhill put it idameel[2007] 1 AC 359, paragraph 28,
Reynolds[2001] 2 AC 127 “carried the law forward in a wayieh gave much
greater weight than the earlier law had done tovtilee of informed public debate of
significant public issues.”

Mr Price also relies omle Buse v McCarthy1942] KB 156, where the Court of
Appeal held that no privilege could attach to pedion of an agenda of a town
council committee, which suggested that the plfigntiad been stealing petrol from
the council’s depot. The court considered thatehgas no public interest in such
allegations being publicised generally (by copiethe agenda being posted in public
libraries and other public places). However, in bading judgment, Lord Greene
MR, at [1942] KB 156, 166-167, accepted that theoeld be reasons justifying
publication of ex parte allegations, for instance publication by an emptopé
allegations against an employee which resultedhen latter’'s dismissal “to bring
home to its employees the type of action which regsrded ... as a proper subject for
... dismissal”. As the Judge said at [2009] EWHC280QB), paragraph 188e Buse
[1942] KB 156 was a case involving a council, nbe tmedia, publicising the
information, and it would “now fall to be considdrenot underReynoldspublic
interest privilege, but under the Human Rights A898 ... s.6(1) and Article 8
directly, or, if applicable, under the Data ProimttAct 1998 : se€lift v Slough BC
[2009] EWHC 1550 (QB. In summary termsde Buse[1942] KB 156 turned,
inevitably, on its facts; it predated the comingpiriorce of the 1998 Act and the
development oReynoldsprivilege; and, even then, the court accepted,itatiethe
basis of specific facts, that privilege could dttdo publication ofallegations of
criminal activity.

Having said that, cases suchrascell (1877) 2 CPD 215 ande Bus4§1942] KB 156
are salutary reminders that publicising allegatiohsserious wrongdoing made by
third parties, whether relayed to the police or, m@n cause serious distress and
reputational harm to the victim, and that, if thagn out to be untrue, there should be
a good reason before the victim is left withoutresd. As Lord Nicholls said in
Reynold42001] 2 AC 127, 201, in a passage quoted by tdgetu

“Once besmirched by an unfounded allegation in emalt newspaper, a
reputation can be damaged for ever, especiallyeifet is no opportunity to
vindicate one's reputation. When this happens,espas well as the
individual is the loser. For it should not be sugpgd that protection of
reputation is a matter of importance only to the@ed individual and his
family. Protection of reputation is conducive te tbhublic good. It is in the
public interest that the reputation of public figsirshould not be debased
falsely.”

That brings me to the final argument raised on bethidS Flood, namely, given that
Reynoldsprivilege is, in principle, capable of attachingth® article, the Judge was
wrong to hold that the requirements of the privdlegere satisfied, or, to put it
another way, that the balance came down in favbpublication of the article being
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45,

46.

47.

48.

privileged insofar as it included information cantd in the Allegations made
against DS Flood.

Is the publication of the Allegations protected byReynolds privilege?

The proper approach on an appeal

Given that the Judge concluded, after a full anéfohanalysis of the evidence and
arguments, that the article, including the Allegasi, when first published, attracted
Reynoldsprivilege, the first question to be consideredhis hature of our role as an
appeal court. Mr Rampton for TNL relies on what veasd in this context by Sir
Anthony Clarke MR giving the judgment of the Cowift Appeal in Galloway v
Telegraph Group Ltd2006] EWCA Civ 17, [2006] EMLR 11, paragraph 6&)eve
he said:

“The right to publish must however be balanced regjaihe rights of the
individual. That balance is a matter for the judies not a matter for an
appellate court. This court will not interfere withe judge's conclusion
after weighing all the circumstances in the balanckess he has erred in
principle or reached a conclusion which is plaiwipng.”

| have some difficulty with that approach, whictese to me, with great respect, to
treat what is a value judgment or balancing exeress if it were a discretion. While
an appellate court should be very slow in intenfgnvith a judge’s findings of fact or
exercise of discretion, it seems to me that theinggnvolved in deciding whether or
not Reynoldsprivilege can be claimed is ultimately a matterjoflgment. Even
though one can qualify it as being a “value” judgtner describe it as a balancing
exercise, it raises a question of law, to whichaasatter of principle, and however
difficult it may be to resolve, there is only onght answer.

On the other hand, | must admit to being unhapplie@anotion that every time a judge
decides whetheReynoldsprivilege can be invoked, the dissatisfied party,cia
effect, have a fresh rehearing on the issue (aibeitl probability on the basis of the
judge’s findings of primary fact) in the Court ofppeal. Of course, permission to
appeal would be required, but in many cases it bealgard to say that there is no real
prospect of success in the Court of Appeal if gsue is effectively the subject of a
rehearing on appeal. Important though it may ofienit seems to me undesirable in
terms of certainty, despatch and cost, as welkasikle use of court time, that such
an issue should effectively be reconsidered, raten the judge’s decisions on the
issue being reviewed, on an appeal.

| note that, at the end of his opinionJameel[2007] 1 AC 359, paragraph 36, Lord
Bingham referred to the fact that the House of kdrdd not, “like the judge and the
jury, heard the witnesses and seen the case deslajopfter day”, and the fact that
the House had “read no more than a small sampileeoévidence”. Accordingly, he
described it as “a large step” for the House toidgedor itself whetheiReynolds
privilege could be invoked in that case. It cou&daid to be an even larger step for
an appellate court, which has not (and should aeehbeen taken through all the
evidence, and which has not seen the witnessethamdkevelopment of the case over
four days, to disagree with the trial judge’s assent, unless he has misunderstood
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49.

the evidence, taken into account a factor he ouaghtto have taken into account,
failed to take into account a factor he ought teehtaken into account, or reached a
conclusion no reasonable judge could have reached.

In my view, a decision in a case such as this dussinvolve the exercise of a
discretion and cannot therefore be approached esdbrt suggested iGalloway
[2006] EMLR 11, paragraph 68. Where a first instaoourt carries out a balancing
exercise, the appeal process requires the appethatd to decide whether the judge
was right or wrong, but it should bear in mind #uantage that the trial judge had in
the ways described idameel [2007] 1 AC 359, paragraph 36. Where the
determination is a matter of balance and propoatity it is, generally speaking,
difficult for an appellant to establish that thedge has gone wrong.

Preliminary points

50.

51.

52.

As | have already explained, the Judge carefullgsitered the various factors
identified by Lord Nicholls inReynoldg2001] 2 AC 127, 205, and conscientiously
carried out the requisite balancing exercise. tneéhd, it does not appear to me that
Mr Price’s attack on the Judge’s reasoning involattacking much of the detailed
aspects of his analysis of the facts or even theefof the competing issues as he
assessed them. In effect, Mr Price’s argumentalyrénat, for a number of reasons of
principle, the Judge was wrong to consider fRaynoldsprivilege should attach to
the article insofar as it included the AllegatioBgfore turning to what | regard as the
central reason, it is convenient to dispose of fifithose reasons.

First, it is said that TNL cannot rely on respofsilpournalism in this case, as
publication of the article, and indeed other actitay Mr Gillard, Mr Gillard senior
and Mr Calvert (“the journalists”), impeded the ipel investigation. | am not
convinced that such matters would, at least nogndlé relevant to the issue of
whetherReynoldgrivilege can be claimed. However, it is unnecessardecide that
point: at [2009] EWHC 2375 (QB), paragraph 185, Jhdge said that there was “no
evidence that the journalists did in fact interfevigh the course of justice, or the
police investigation.” There are no grounds for lolmg that conclusion.

Secondly, Mr Price contends that, as the jourrgalgho wrote the article with the
Allegations for whichReynoldsprivilege is now claimed, were responsible for #hos
very Allegations being made to the police and cayisthem to initiate an
investigation, it should not be open to the puldisbf the article to rely on the
existence of the investigation as a reason forkimgpprivilege. | do not see anything
in that point. It is the police who decide whetherallegation deserves investigation,
and if privilege is dependent on an investigatiemt under way, it cannot depend on
whether the journalist responsible for the pubiarais, in some way, involved with,
or responsible for, the investigation. Apart fromiry illogical, it would mean that
any journalist with a good story would be reluctemicontact the police, even if he
ought to do so, as it could disadvantage him assighis colleagues when reporting
the story. As the Judge implied at [2009] EWHC 28@B), paragraph 191, it might
have been different if “TNL were simply reportingat they had made allegations to
the police”, but that was not the case here: thex®a police investigation.
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53.

54.

Thirdly, Mr Price relies on TNL's failure to withdw or amend the website
publication of the article after September 2008upport his contention thReynolds
privilege should not be available for its origimalblication. That seems to me to be a
false point: in relation to the original publicatiof the article, the claim fdReynolds
privilege must be judged as at the date of puliioat

Fourthly, there was some argument concerning théve® of the journalists in
writing the article and seeing that it was publghieam doubtful whether that is of
much relevance. Whether the publication of certaiformation is in the public
interest does not depend on the subjective mob¥éise journalist or publisher. It is
conceivable that the subjective motives of thenalist could influence the court in
deciding what reasonable enquiries a responsiblengdist would make in the
particular circumstances, but it would, | thinkkdéaa pretty unusual case. | do not
consider that this is such a case.

Reynolds privilege and the allegations includethim article

55.

56.

57.

Mr Rampton’s case is that the Judge rightly heldt tthe three requirements of
Reynoldsprivilege, which can be gleaned from the opiniamgameel[2007] 1 AC
359 (as summarised in paragraph 18 above), wesdiadt (a) the article as a whole
was on a matter of public interest, (b) the in@usof the Allegations was part of the
story and made a real contribution to it, and (& steps taken to gather and publish
the information were responsible and fair. As ty the article concerned police
corruption, which the Judge described at [2009] EW\2875 (QB), paragraph 131, as
“a matter of interest to the community”. As to (H)e Judge held at [2009] EWHC
2375 (QB), paragraph 202, that “it was within thege of editorial judgments open
to TNL to publish [the article] in the form theyddi As to (c), the Judge said at
[2009] EWHC 2375 (QB), paragraph 199 that he aszbfite submissions made on
behalf of TNL in relation to “the steps taken taifyethe information”.

Mr Price accepts the Judge’s conclusion on poiptga far as it goes. However, on
point (b), he says that what the Judge ought te lesked himself was whether the
inclusion in the article of the Allegations made thg ISC insider was in the public
interest, or, to use the words of Baroness HalRiolfimond inJameel[2007] 1 AC
359, paragraph 147, whether there was “a real puiierest in communicating and
receiving” the summary of the Allegations made agaDS Flood by the ISC insider
as interpreted and relayed by the journalists éndttticle.

As to (c), Mr Price says that the journalists madeproper checks on the truth of the
Allegations, and in particular that DS Flood hadegsted money for passing sensitive
information held by the MPS Extradition Unit to ISID effect, says Mr Price, TNL
succeeded in invokingReynoldsprivilege in relation to the publishing of the
Allegations simply as a result of the journalistgtipg the ISC insider to tell them
what he had told the police. While allegations ofige corruption are of public
interest, the mere fact that particular allegatiares being investigated by the police
themselves should not enable the media to pubbshild of the allegations, without
fear of being liable for defamation, unless (a) plublication of the allegations is in
the public interest, and (b) the journalist resjlmiegook reasonable steps to check on
their accuracy.
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58.

59.

60.

61.

62.

Mr Price reinforces the argument by drawing attemtio the risk of trial by the
media, particularly if malicious, or money-seekinmyformants are involved.
Anonymous allegations to the police followed by thaker of the allegations going
to the press is not an unlikely state of affairedeed, there are good reasons for
thinking that that could have been what the ISGdersdid here. If such allegations
can be published without the publisher or jourtddesving to take reasonable steps to
verify their accuracy, then there would be a dangerhaps particularly in relation to
police officers, of malicious allegations being iBaspublished with relative
immunity.

In my opinion, Mr Price’s submission is well-fourtdeBoth limbs of Reynolds
privilege are based on the public interest: joustsishould be relatively free to report
matters which it is in the public interest to placehe public domain, and journalists
should take reasonable care to verify the accuddcgtories which may damage
reputations. It is hard to see why those princiglesuld not apply to publication ek
parte allegations made against an individual, simply beeathose allegations are
being, and are publicly known to be, investigatedtie police. The fact that the
allegations are being investigated by the policey,mdepending on all the
circumstances, influence the question of what itigasons a responsible journalist
might make, but | see no reason why it should gofarther than that.

It is said that the decision and reasoningameel[2007] 1 AC 359 is inconsistent
with Mr Price’s submission. | do not agree. In thase, the newspaper report (quoted
in full at [2007] 2 AC 359, paragraph 40) statedttthe Saudi Arabian Monetary
Authority (“SAMA”) was monitoring around 150 bank@unts of some prominent
businessmen to “prevent them being used wittinglyuwittingly” for funnelling
terrorist funds, and it identified some of the camigs and individuals involved.
There was no question of the report in that casgaguing any of the allegations or
information on which the SAMA had proceeded. Actoglly, the report was rather
similar to an article reporting the police statemienthe present case and identifying
DS Flood.

In Jameel[2007] 1 AC 359, there was an obvious public indera the fact that the
SAMA was monitoring certain accounts and why it wsng so, and the report
informed the public about this and, reasonablyluted names of those who were,
after reasonable and professional inquiries, betiedo be holders of accounts which
were being monitored for funnelling. But what tleport did not do was to suggest
that there was, let alone to publish, any evidembeh tended to support the notion
that the claimants’ account was being used for phigose, let alone that any such
use was “wittingly”.

As Lord Hoffmann observed in that case at [200AC1 359, paragraph 62, “In most
cases, th&®eynoldsdefence will not get off the ground unless the falist honestly
and reasonably believed that the statement was. tlevever, as he immediately
went on to say, “there are cases (‘reportage’) lmctv the public interest lies simply
in the fact that the statement was made, when ¥t Ineaclear that the publisher does
not subscribe to any belief in its truth.” The regpge defence needs to be treated
restrictively, as Sedley LJ said Roberts v Gabl§007] EWCA Civ 721[2008] QB
502, paragraph 74, and it only appears to haveesdct this jurisdiction in two
cases, both involving a political controversyAl-Fagih v HH Saudi Research &
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63.

64.

65.

66.

Marketing (UK) Ltd[2001] EWCA Civ 1634, [2002] EMLR 13 ar@able[2008] QB
502 itself.

The fact that an unidentified insider has givencdpeinformation which, if true, may
incriminate a claimant, will very rarely be justiile reportage. Of course, it will add
something to the substance and newsworthiness eofstbry that the police are
investigating the claimant, but it seems to me thatould be tipping the scales too
far in favour of the media to hold that not onlyethame of the claimant, but the
details of the allegations against him, can noryadl published as part of a story free
of any right in the claimant to sue for defamatjast because the general subject
matter of the story is in the public interest. Tai balancing of Article 8 and Article
10 would normally require that such allegationsuti@nly be freely publishable if to
do so is in the public interest and the journdiias taken reasonable steps to check
their accuracy. If they are true, a claim for deddion will fail; if they are untrue, but
their publication was in the public interest, andeasonable check was carried out,
there is good reason why a claim for defamatiorukhtail, even though it is hard on
the claimant; if they are untrue and their publ@matannot be said to be in the public
interest or no reasonable check was carried osgeins quite unjust that the claimant
should have no remedy in law.

The Judge seems to have considered that the quedtiovhether to include the
Allegations in the article in this case was a mratfeeditorial judgment with which
the court should not interfere, following the gunda given in the last paragraph of
the passage in the opinion of Lord Nicholls quotegaragraph 19 above — see at
[2009] EWHC 2375 (QB), paragraph 205. | acceptairse, that the court should be
careful that it does not step into the area ofoe@it judgment.

However, it seems to me that, when the media pulligolice statement that a person
is being investigated for a crime and identify ferson concerned, the question
whether reporting, in addition, the allegations mpehich the investigation is based
should be accordeldeynoldgrivilege is properly to be judged by seeing whethe
established requirements of that privilege are nmetrelation to the reported
allegations. Otherwise, one would be effectivelyeading the privilege by section
15 of the 1996 Act accorded to the report of thécpostatement, by refracting it
through the prism of editorial control, so that theort of the allegations which gave
rise to the investigation are also privileged, dllmn a slightly different basis. It
seems illogical in principle and unfair on the pergoncerned that publication of the
allegations can attra®®eynoldsprivilege without the requirements of that privibeg
being satisfied in relation to those allegations\pdy because section 15 permits the
publication of a police statement that an invesitga(which happens to be based on
those allegations) to be published.

Accordingly, unless the publication of the Allegeits can be said to have been
responsible journalism, i.e. to have been in thblipunterest with the journalists
having taken reasonable steps to verify the triithe Allegations, it would appear to
follow that the publication of those Allegations part of the article, cannot attract
Reynoldgrivilege. | turn, then, to consider that issue.

Responsible journalism: public interest and stepsdrify
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67.

68.

69.

70.

71.

72.

This is a case where it seems to me to be quitefuieio go through the factors
identified by Lord Nicholls irReynoldq42001] 1 AC 127, 205, while acknowledging
that they were said to be neither necessary néicisut.

The Allegations were serious: accusing a fairlyi@epolice officer of what was not
inaccurately described in DS Flood’s pleaded casamappalling breach of duty and
betrayal of trust and ... a very serious criminfémce” is self-evidently a very grave
charge. Being identified as the officer the subjcthe investigation described in
paragraph [7] of the article in the Times may, nown, have been pretty damaging
to DS Flood (although | have doubts as to whetherTtimes would have published
on that limited basis). However, by going furthadgublishing the allegations being
made against him, with the details given in parnplgi®], coupled with the references
to Mr Berezovsky and others in paragraphs [10]],[1B] and [19], the journalists
must have realised would be very likely to resultthe article constituting a story
with a far greater impact, and far greater effettDS Flood's reputation. As Lord
Nicholls said “the more serious the charge, theentbe public is misinformed and
the individual harmed” — [2001] 1 AC 127, 205.

The nature of the information contained in the @gdiBons is of considerable public
concern in that it involves police corruption, I weight to be given to that point is
very severely reduced by the fact that the inforomais contained in the Allegations,
which, as the journalists knew, were largely un&edcand unsupported. That factor
is particularly important once one appreciates thatmain content of the article was
the Allegations, coupled with the identification®$ Flood, and the link with named
Russian émigrés.

| turn to the source of the Allegations and whatd_Nicholls called “the status of the
information”. The contrast with Lord Nicholls’s ‘labation [which has] already been
the subject of an investigation which commands eepcould scarcely be more
marked.

The Judge touched on the quality of the evidencipport the Allegations at [2009]
EWHC 2375 (QB), paragraph 203, where he said this:

“[Wlhile the basis for the allegation was weak, timat there was no
evidence that the Claimant was Noah, or that amfidential information
had been received by ISC, nevertheless, as eaf®yMay, and up to the
time of publication on 2 June, the police had comdéid that they had had
sufficient evidence to obtain a search warrant andcarry out an
investigation.”

The Judge also made some relevant remarks at pptagi0, where he said:

“While the information was sufficient to enable MR& obtain a search
warrant, it was not a strong case, on the basishait was known to the
journalists. There was no evidence known to thenalists that [DS Flood]

had received payments from ISC, and none that he& diaclosed

confidential information. The ISC Insider had speally said, as reported
in the article at para [5], that ‘Noah could besterence to an officer in the
extradition unit’, not that Noah was in fact a refece to him. So far as
known to the journalists, the allegations were Hase the facts that [DS

Draft 13 July 2010 12:40 Page 20



Court of Appeal Unapproved Judgment: Flood -v- Times Newspapers

No permission is granted to copy or use in court

73.

74.

75.

76.

7.

Flood] served in a Unit which might have had infatran of use to ISC's
clients, and that he enjoyed a close friendshifh Wit Hunter, and that in
his own personal circumstances he might have beenght to be a
potential target for corruption if Mr Hunter wasathway inclined. There
was no evidence that Mr Hunter was so inclined, lst clients were
individuals about whom much adverse information lbeen published.”

When one turns to the “steps taken to verify tHermation”, the journalists do not
seem to have done much to satisfy themselves libafllegations were true. When
they were published in the article, they were, has gjassages just quoted from the
judgment show, and as the journalists must havereagted, no more than
unsubstantiated unchecked accusations, from anowrkrnsource, coupled with
speculation. The only written evidence availabl¢hi® journalists did not identify any
police officer, let alone DS Flood, as the recipiehmoney from ISC at all, let alone
for providing confidential information.

As to urgency, there was no reason for rushinguioligh, so far as | can see. DS
Flood was given an opportunity to answer the Altexgpes, but, as Mr Price points out,
he was rather hampered in what he could say, ifighteof the fact that he was being
investigated. The tone and timing of the artidabfect to the point | have made
about lack of urgency) do not, in my judgment, talaters much further either way.

| have not so far mentioned the factor which plagech a large part ilamee[2007]

2 AC 359, and which encompasses most of the padiftave been considering,
namely the public interest in the Allegations beptgced in the public domain. The
mere fact that an ISC insider had made the Allegatagainst a member of the MPS
is plainly not enough to justify publication of tiAdlegations: otherwise, as Moore-
Bick LJ points out, there would have been a repertdefence. Further, the public
interest must take into account factors already tioeed, namely the harm
publication of the Allegations would have on DSddand his family: for the reasons
described by Lord Nicholls in the passage citedaragraph 43 above, the ease with
which accusations of impropriety can be made atjamembers of the police is a
factor to be borne in mind.

Once one examines Lord Nicholls’s factors in relatio this case, and indeed once
on asks whether publication of the Allegations tibum®d responsible journalism, it

seems to me that it is clear that the publicatibthe article, insofar as it included the
Allegations, does not attradReynoldsprivilege. That makes it unnecessary to
consider TNL’'s appeal, but, as it was fully argwed it raises a point which may

occur again, | shall deal with it.

Did publication on the website attract privilege afer September 20077

The Judge concluded that, even though the origiohlication, on 2 June 2006, of
the article on the Times website, like the publaratof the article in the Times
newspaper, attracteReynoldsprivilege, it ceased to do so after early September
2007, once TNL had been told the result of the DRSstigation and the conclusion
reached in the Report. As the Judge put it, at JpEWHC 2375 (QB), paragraph
249, “The failure to remove the article from thebsie, or to attach ... a suitable
gualification, cannot possibly be described asaesible journalism. It is not in the
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public interest that there should continue to lmmed on the internet the questions
as to [DS Flood's] honesty which were raised in&@Md it is not fair to him. It is not
in the public interest ... ".

78. On the face of it, at least, that conclusion appearbe not merely one which the
Judge was entitled to reach: it was plainly rigiitd indeed appears to be consistent
with the decisions of this court outchansky2002] QB 783 and (on effectively the
same facts) of the European Court of Human Righi&imes Newspapers Ltd v UK
(Nos 1 & 2)(application nos 3002/03 and 23676/03), 10 Marcb920f the original
publication of the allegations made against DS ¢limothe article on the website had
been, as the Judge thought, responsible journalisre the Report’s conclusions
were available, any responsible journalist woulgbrapiate that those allegations
required speedy withdrawal or modification. Destitis, nothing was done.

79.  The only argument to challenge the Judge’s conmtutiiat the website publication of
the article no longer attractdReynoldsprivilege after early September 2007, which
TNL sought to raise below or in this court is basedcorrespondence which passed
between the solicitors to the parties after 5 Septg. As Mr Rampton very fairly
accepts, the precise way in which TNL puts its casethat correspondence has
changed, or developed, since the hearing beforediwat J.

80. The essence of his case is that (a) TNL's solisitoade reasonable proposals to DS
Flood’s solicitors, which were rejected, (b) tha® Blood’s solicitors demanded that
TNL posted on the website a statement which wasnfare than DS Flood was
entitled to, and (c) that the correspondence end#d TNL's solicitors saying that
they would assume that DS Flood would not want @mnge to the website unless
they heard otherwise, a statement to which therg measpecific reaction or reply
from DS Flood’s solicitors. The third point was meally developed before the Judge.

81. Subject to one point, | would adopt what the Juskyd at [2009] EWHC 2375 (QB),
paragraph 244, namely:

“Each party was entitled to reject the form of weotdndered by the other in
correspondence. The parties to a dispute are tigedlio settle it, and may
choose to litigate. But the risk in relation to tReynoldspublic interest
defence lay on TNL, and not on the Claimant. foisa defendant to make
good his defence. It may well be good practiceeteksto agree a form of
follow-up publication in a case such as this. Buhere is no agreement,
then the publisher must take his own course, aed tiefend it if he can at
trial. He cannot offer the claimant a form of wordfich the claimant
refuses to accept, and then rely on that refusateteve him of the
obligation of acting responsibly and fairly, at deavhen the claimant's
refusal is reasonable, as it was here.”

The only qualification | would make to that anatyselates to the last sentence. The
fact that the claimant’s refusal is unreasonablg save perhaps in the most unusual
circumstances, not be enough to justify the defenhdaing nothing if responsible
journalism would otherwise require him to retractnoodify a website publication if
further relevant information comes to light. Theseastial point is that it is for a
defendant to decide on the appropriate courseki® t#&s well as being contrary to
principle, it seems to me to be literally addinguh to injury to enable a defendant to
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82.

83.

require a claimant, after new evidence has comglit, to agree a form of words to
amend a publication, which is defamatory of him &gainst which he cannot protect
himself in law, so as to ensure he still cannotgmbhimself against it in law.

Of course, in an appropriate case, a claimant neakiddd to be unreasonable in his
attitude to a defendant’s proposal, and this ctxeldeflected in any order for costs a
court may make, or even, conceivably, in the measidirdamages it awards. If a
claimant says in clear terms that he does not wWenpublication to be amended or
withdrawn, or even that he does not care whethisratnended or withdrawn, then, at
least as at present advised, | consider that hiel dmuheld to have lost any right to
contend that the defendant’s failure to amend dindvaw the article was actionable:
it could be a simple case of waiver or estoppekwvan, if there was consideration, of
contract. However, it is fanciful to suggest th& Blood’s solicitors were adopting
such an attitude in the correspondence in this. case

| am unimpressed with the argument that DS Flogthaacomplain of the continued
publication of the article because his solicitaid bt reply to a statement in an email
from TNL'’s solicitor effectively indicating that heould assume that DS Flood was
content that nothing be done to the website ariiclee received no reply. First, |
doubt that that interpretation is one which TNL@igtor's letter properly bears;
secondly, even if it does, it is not open to a ddéat’s solicitor, in circumstances
such as these, to require the claimant to eleetd®st continuing discussions as to the
form of words which should be added to the pubilcatind accepting that nothing
will be done; thirdly, although they did not explsanswer, it was clear from DS
Flood's solicitors’ reply that he would not be hgppg nothing was done: his
consistent position was that what TNL was offerld not go far enough.

Conclusion

84.

85.

For these reasons, and for the reasons more chneigeressed by Moore-Bick LJ
and Moses LJ, | would dismiss TNL’s appeal andvallRS Flood’s cross-appeal.

Following the hearing, our attention was drawn by Rfice to the decision of the
European Court of Human Rights A& v Norway(Application no 28070/06). The
decision may well provide some support for the dusion | have reached, and it may
even cast doubt on the concession made on behBi$ dflood that TNL was entitled
to identify him in the Article. However, as Mr Ratop points out the facts were
slightly different, and the decision predates thpr8me Court’s decision Buardian
[2010] 2 WLR 325As it has not been suggested by Mr Rampton thatiéeesion in
A v Norwayassists TNL’s case, it seems to me that it is uessary to say any more
about it.

Lord Justice Moore-Bick :

86.

This appeal raises once again the difficult taslbalincing freedom of expression
against the right to reputation. The circumstanesch have given rise to the
proceedings have been fully described by the Madtéie Rolls. | gratefully adopt

his account and agree that the appeal should beedl for the reasons he gives.
However, in view of the importance of the casedpgmse to explain in my own words
my reasons for allowing the appeal.
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The case concerns the publicationTihe Timesof an article rehearsing various
allegations made by third parties against the dgapiglan officer in the Metropolitan
Police Force. The article not only set out thegatens but named the appellant as
the person against whom they had been made. Eoespmmeaning to be attributed to
the article is in dispute, but for the purposeshis appeal it can be presumed to have
been defamatory and untrue. The question is whdtiemewspaper is entitled to
claim privilege in respect of the publication oretlgrounds that it represented
responsible journalism of the kind consideredRieynolds v Times Newspapers Ltd
[2001] A.C. 127 andameel v Wall Street Journal Europe S.p[2006] UKHL 44,
[2007] 1 A.C. 359.

Since the article reported allegations made byrsttiee starting point, in my view, is

the repetition rule, that is, the principle thatparson who reports a defamatory
statement made by a third party about another reridmself liable as if he had made
the statement himself: s&atley on Libel and Slandei1" ed., paragraph 11.4. A

limited incursion into that rule has been made bg tecognition that in some

circumstances the mere fact that a person has aill@g@tions of a defamatory nature
about another is a matter of sufficient public iag to justify a report of what was

said: seeRoberts v Gabl¢2007] EWCA Civ 721, [2008] Q.B. 502. However, bBuc

cases are relatively rare and no attempt is madsy®n the reportage defence in this
case.

The judge held in paragraph 126 of his judgment wizether the subject matter of
the article was a matter of public interest depdngigon the effect of the article as a
whole, and not upon the effect of the particulafagetory statement which is
complained of, which, unless it had no contributtormake to the overall effect of
the article, should not be isolated for separatasiceration. He derived those
propositions from paragraphs 48 and 51 of Lord maffin’s speech idameel Since
police corruption is a matter of interest to thencounity, he held that the requirement
of public interest was satisfied and turned to igsue of responsible journalism,
which he considered by reference to the factorsitified by Lord Nicholls in
ReynoldsHaving done so, he held that the test of resptmgurnalism was satisfied
in this case.

Mr. Price submitted that there is no public intéeres reporting the details of
allegations that have yet to be investigated andhi@h no response is called for by
the person against whom they are made in accordaitbethe ordinary principles
that govern the pursuit of criminal or disciplinacharges. On the contrary, he
submitted that the public interest requires thahsallegations should in general not
be made public. Many unfounded allegations are nmaaléciously or by misguided
persons wholly without foundation and, if made pzibmay cause considerable
embarrassment or more serious harm. Even if tregatibons are true, premature
publication may place the person concerned undeouse pressure to respond in
detail at a time when he is not prepared to dorsooatrary to the safeguards for
accused persons provided by the criminal law. Hed@n the decisions iRurcell v
Sowler(1877) 2 C.P.D. 215 arfde Buse v McCarth§1942] 1 K.B. 156 in support of
the general proposition that there is no publienest in reporting allegations of that
kind.

Mr. Rampton submitted, however, that the legal smape has been altered by the
decisions inReynoldsand Jamee| whose effect was to protect the publication by
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93.

94.

95.

responsible journalists of information, includireports and statements made by third
parties, which it is in the public interest to knoMe submitted that idameelitself
their Lordships had held to be privileged the peddion in good faith of allegations
made by a third parties, in that case the UnitedieStauthorities, of steps said to have
been taken by the Saudi central bank to monitob#rk accounts of those, including
the claimants, who might, wittingly or unwittinglyae involved in terrorism. The
decision, he submitted, is authority for the propms that responsible reports of
statements made by third parties will be protedteéte subject matter is such that
publication is in the public interest. Corruptiam the police is a matter of public
interest and accordingly a responsible report atestents made by others relating to
such matters is privileged. The approach takeRurcell v Sowlerand De Buse v
McCarthyhas given way to the broader test of responsdenplism which seeks to
hold a proper balance between freedom of expressidrithe protection of reputation.

Purcell v Sowlerconcerned a report in a local paper of proceedigsmeeting of the
board of guardians of the Altrincham poor-law unainwvhich allegations of neglect
of duty had been made against the medical offigetrial it was admitted that the
allegations were ill-founded, but that the repdrthee proceedings was accurate and
had been made in good faith. The defendants adsqualified privilege, that is,
privilege attaching to reports of public proceedingade in good faith. All the
members of the court accepted that the administratf the poor-law was a matter of
legitimate public concern, but they recognised fhadilicity was not essential and that
the guardians were entitled to conduct their prdoegs in private. Privilege did not
therefore attach to a report of their proceedings.

In De Buse v McCarthf1942] 1 K.B. 156 the town clerk sent out a nottoavening

a meeting of the council to consider the repora@fommittee on the loss of petrol
from one of the council’'s depots. Copies of theastwhich included a full copy of
the report, were sent to public libraries whereytivere available to members of the
public. Four employees of the council complaineat the report contained statements
which were defamatory of them and brought procegdiior libel. The defendants
argued that the council and the ratepayers hadnenom interest in the subject matter
of the words complained of and that the occasionpublication was therefore
privileged. The argument was rejected on the greuhét there was no common
interest between the ratepayers and the counabtomunicate what at that stage
were allegations that had not been fully invesidat

These cases go some way towards supporting Mre’Brgtibmission that, at least
prior to the decisions iReynolds andJameel the public interest was not normally
thought to be served by reporting allegations okawmmduct that remain to be
investigated and substantiated. On that basis hmitied that there was no public
interest in reporting allegations made by an “I®Gider” against a member of the
Metropolitan Police, much less in identifying thikficer concerned.

The judge rejected Mr. Price’s submission, whichcbasidered to be inconsistent
with the decision inJameel under which the law provides protection for the
responsible reporting of statements made by othiers matter of public interest. He
also considered that the means available to prevemspapers from interfering with
the proper administration of justice were such thatas not possible to justify on
those grounds preventing them from questioningetiwalso were under investigation
or from reporting of allegations. If the judge ight, there is very little distinction to
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98.

be drawn between the defence of reportage andetfeace of responsible journalism
in relation to the reporting of statements madéhlirg parties.

In his celebrated speech ReynoldsLord Nicholls emphasised that the principle
underlying the defence of qualified privilege i thecognition of the need in the
public interest for a particular recipient to reeei frank and uninhibited
communication of particular information from a pewtar source. When that is
translated into reporting to the public at large tjuestion becomes whether the
public has a right to know the particular inforneatiand in answering that question
the court has regard to all the circumstancess ttoncerned to assess whether the
information is of sufficient value to the publicathin the public interest, it should be
protected by privilege in the absence of malicedLicholls referred to a number of
cases in which the principle had been considerethén context of reporting in
newspapers. One of the cases to which he referesdPwrcell v Sowler which he
clearly regarded as providing an example of thategad principle, rather than as
establishing any principle relating specificallyuninvestigated allegations. At page
202C he pointed out that the common law solutiofoighe court to have regard to
all the circumstances when deciding whether theigation of particular material
was privileged because of its value to the pubhd #hat its value to the public
depends upon its quality as well as its subjectenathe common law does not seek
to set a higher standard than that of responsimenglism. At page 205 Lord
Nicholls identified ten matters which he intendedé no more than illustrative of the
kind of things that the court should take into astowhen deciding whether the
occasion of publication was subject to qualifietvipgge. Ultimately, in his view, the
test of public interest is a compendious.

In Jameel their Lordships applied the principles developed Reynolds The
newspaper reported that at the request of the tr8tates’ authorities the central
bank of Saudi Arabia was monitoring certain bankoaats to prevent their use for
channelling funds to terrorist organisations. dtdd, as account holders, the names of
a number of individuals and companies, includingt tbf the claimants’ trading
group. Lord Hoffmann suggested a structured apprdacthe application of the
principles derived fromReynolds The first step is to decide whether the subject
matter of the report is a matter of public interése second to decide whether the
inclusion of the defamatory statement was justiéathe third to decide whether the
steps taken to gather and publish the informatienewesponsible and fair. In that
way one arrives at a decision on the overall qaesithether publication was in the
public interest.

The article in the present case did not take thm fof a classic piece of investigative
journalism, in which the newspaper reports factsouered by the journalist, but
reported the fact that the police were investigatihegations by a former ISC insider
that a member of the Metropolitan Police Extraditimit had provided information in
exchange for payments. It went on to name the dainmas the person under
investigation. The sting of the article is saidb®that there were reasonable grounds
for suspecting that DS Flood had been corruptlysipgsinformation to ISC. For
present purposes it does not matter whether tlegailbn was true or false since, as
Lord Hoffmann pointed out ifdameel(paragraph 62), that is not relevant to the
Reynoldsdefence. It is a neutral circumstance, becauseldgraents of that defence
are the public interest of the material and thedcoh of the journalists at the time.
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The article went much farther than merely reportihg fact that the police were
investigating an allegation of corruption, becaiisget out the details of what had
been alleged and referred to the fact that thgatilens were said to be supported by a
dossier. Part of the contents of the dossier wee tlescribed, including references it
was said to contain to a series of payments madéSBytotalling £20,000 to a
recipient codenamed Noah, which ‘could be a refagdn an officer in the extradition
unit who was friendly with one of ISC’s bosses’ eTdrticle then went on to name DS
Flood as the officer under investigation. Mr. Prazéomitted that even if DS Flood
had not been named, the codename Noah was an skallosion to him.

Since the subject matter of the article was poticeuption, there can be no doubt
that it was a matter of public interest. | can #fiere pass at once to the second
guestion, namely, whether the inclusion of the chefory material was justifiable.
The details of the allegations and the naming of B&d were potentially very
damaging to him and it was therefore necessaryhiemn to make a real contribution
to the public interest element of the article.dslbeen recognised that a considerable
degree of deference should be paid to editoriajjueht when deciding whether the
inclusion of the defamatory material was justifisdd undoubtedly setting out the
allegations and naming DS Flood added force andilmtiéy to the story. The
paragraphs about various Russian oligarchs, thesinbss affairs and their
relationship with the Kremlin, were no doubt inchadessentially for colour and
presentational purposes. However, this was naisa @ which the article simply
purported to report information which it was in tpeblic interest to know, the
presentation of that information being rendered emoivid and arresting by the
inclusion of some defamatory material. In this ctse allegationsvere the whole
story. So if the inclusion of the defamatory matkewas justifiable, so was the story,
and vice versa.

In my view, therefore, it is not possible to deculeether the publication was in the
public interest without some consideration of tlhkesjion of responsible journalism.
Lord Nicholls identified ten matters which will eft fall to be considered in this
context, but which were not meant to be exhausfihey were primarily directed to
the publication of information put before the pubéis reliable and for that reason
some emphasis was placed on the steps taken tm dfstainformation and to verify
its accuracy. Similar requirements apply to the treportage defence: a responsible
journalist will take proper steps to ensure theueacy of the statement being
reported, the identity of the person by whom it wieede, the occasion on which it
was made and the circumstances in which it cante tmade, including any relevant
statement from the person about whom the allegatiaa made to which it is a
response, or which was made in response to it.

There was no public interest in knowing the mei that an ISC insider had made
allegations against a member of the MetropolitaicBdhence the absence of any
attempt to rely on the reportage defence), butetheas a public interest in knowing

the facts insofar as the allegations were true landirtue of the repetition rule the

newspaper is to be treated as having itself madesthtements contained in the
allegations which it reported. It is therefore resagy to ask, in particular, what was
the source of the journalist’'s information, whagpst were taken to verify it, what was
the status of the information, how urgent the miattas, whether the article reported
DS Flood’s side of the story and its general tone.
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103. Mr. Price criticised the standard of journalismtins case on a number of grounds. |
agree with the Master of the Rolls that there isulostance in many of them and | do
not wish to add to what he has said in paragrafhs 54 of his judgment. However,
in some respects his criticisms were well-found&ihough the journalists in this
case had taken steps to ensure the accuracy ofrépairting, | think Mr. Price was
right in saying that they had taken few, if anypsteto verify the truth of the
allegations themselves. Moreover, the status ofrtfeemation was no more than that
of an uninvestigated and unsubstantiated allegaliba dossier, which the journalists
had seen, did not itself identify DS Flood or anjes member of the Metropolitan
Police as ‘Noah’; nor did it specifically suppottet allegation that any officer had
been the recipient of payments from ISC. The staiti the information was,
therefore, little greater than any allegation m&oléhe police and currently under
investigation. There was no urgent need for pubboa

104. In my view responsible journalism requires a redctgm of the importance of
ensuring that persons against whom serious altagatof crime or professional
misconduct are made are not forced to respondeim thefore an investigation has
been properly carried out and charges have beee.ntag very easy for allegations
of impropriety or criminal conduct to be made, e police, professional bodies and
others who may have a duty to investigate thethtraut of malice, an excess of zeal
or simple misunderstanding. If the details of satiegations are made public, they
are capable of causing a great deal of harm toniigidual concerned, since many
people are inclined to assume that there is “nokemathout fire”. Moreover, there is
a serious risk that once the allegations have pebhished the person against whom
they are made will feel obliged to respond to thmrhlicly, thereby depriving himself
of the safeguard of the ordinary process and riskirmeasure of trial by press. | am
not dealing here with the publication of the simfdet that a complaint has been
made against a person, without any details beimgngior with the publication of the
fact that a person has been charged with a criniifi@hce. Such information is likely
to be a matter of public interest. It is routinelpde public in statements issued by the
police and when that occurs a report of the stat¢mseprotected under section 15 of
the Defamation Act. However, it is unnecessary iaagpropriate for such reports to
set out the details of the allegations made agé#ivesperson charged; the description
of the charge itself is sufficient to inform thebbic of what it has an interest in
knowing. The alternative is trial by press withgubper safeguards, which is clearly
not in the public interest.

105. The judge considered and rejected these argumenparagraphs 176-187 of his
judgment. He was of the view that in substance Rhice’s submissions were
inconsistent with the decision rameelsince, if they were sound, they would have
succeeded in that case. In my view, however, tioeside inJameeldoes not provide
a defence of responsible journalism in this cage. froblem is not one of interfering
with the administration of justice (which | accdpé court has power to control), but
with the public interest in publishing as fact giidions made by third parties which,
if true, may lead to prosecution or disciplinaryoggedings but have yet to be
investigated. Both the judge’s analysis and Mr. B@m's submission fail to
recognise an important distinction between theneatfithe publication idameeland
the publication in the present case. The thrughefarticle inJameelwas that the
Saudi authorities were actively co-operating whk tJnited States authorities in the
fight against terrorism. It was impossible for floernalists to verify independently
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whether what the United States authorities said twees but what mattered was that
they had said it. It was in the public intereskbow that the United States’ authorities
were expressing themselves to be satisfied thaS¢eli authorities were providing
co-operation in the fight against terrorism at metiwhen some were inclined to
guestion that. Moreover, the article itself indezhthat the accounts being monitored
might be used by terrorists without the knowledgeannivance of the holders and to
that extent itself neutralised any potentially defaory implication. The allegation
being made by the United States authorities (if thdnow it should be viewed) that
the Saudi central bank was monitoring certain actis very different from the kind
of allegation with which the present case is coneér | do not think their Lordships
intended to hold that even where the reportagendefecannot be made out the
publication of detailed allegations by third pastief criminal behaviour or other
serious misconduct which have still to be invesédas in the public interest. In my
view there is no parallel between the two cases.

The judge accepted that part of the public interespublishing the story lay in
prompting the police to pursue an investigatiort thay would or might otherwise
abandon. However, | am unable to accept that.df Had been the purpose of the
article it would surely have been written in a wiaat would have placed greater
emphasis on the existence of the allegations amdaiture of the police to pursue an
investigation. In fact the police were pursuingiawvestigation, as the statement they
issued, itself reported in the article, made clear.

In the end the question is one of striking a bagdnetween freedom of speech and the
protection of reputation, or, as the judge puniparagraph 215 of his judgment, of
deciding whether the publication of the article veaproportionate interference with
the claimant’s right to reputation. The judge heddt the balance in this case was to
be struck in favour of freedom of speech and thatibhterference with DS Flood’s
right to reputation was proportionate. Mr. Rampitaturally submitted that this court
should not interfere with the judge’s assessmedtdaaw our attention to the remarks
of Sir Anthony Clarke M.R. irGalloway v Telegraph Group L{@2006] EWCA Civ
17, [2006] E.M.L.R. 11, to which the Master of tRells has referred, suggesting that
the decision is essentially one for the judge &t finstance rather than an appellate
court. In my view, however, that is not correct.efidn is an intrinsic difference
between exercising a discretion and deciding atouesf law. In cases where the
court is called upon to exercise its discretionmdgenay legitimately differ about the
order that should be made. For that reason theejsdigcision cannot be overturned
otherwise than on well-recognised grounds whiclestiblished, undermine the basis
on which the discretion was exercised. When a guest law is to be decided there
is only one correct answer, however difficult it ynbe to find. Thus, if the true
meaning of a document is in issue, the fact thatctnstruction preferred by the judge
is plausible does not prevent an appellate coornfdeciding the matter for itself.
Nonetheless, where newspapers and broadcastersnvalged striking a balance
between freedom of speech and the protection aftagéipn will often depend to a
large extent on an assessment of the behaviouheofaurnalists involved in the
publication. Factors of the kind identified by Lomdicholls require a careful
assessment of the evidence and an appellate cborlds be cautious before
overturning the decision of the judge below, pattdy since it has not itself had the
advantage of seeing the witnesses.
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Nonetheless, | agree with the Master of the Rdi& the judge reached the wrong
conclusion in this case. He did so because hedfadehave sufficient regard to the
serious nature of the allegations made against ID&Fand the journalists’ failure to
take any significant steps to verify their accuracyl because he misunderstood the
effect of the decision idameel | would therefore allow the cross-appeal.

As to the appeal itself, there is nothing | wishatid to what has been said by the
Master of the Rolls. | agree that it should be désed.

Lord Justice Moses :

110.

111.

112.

113.

114.

The crucial question in the instant appeal is wiethe article of 2 June 2006 went
too far. The publication by the police of the sta¢at reproduced at [7] of the article
is protected by section 15(1) and paragraph 9 be&ale 1 to the 1996 Act. It was
not argued that the privilege did not extend toligabion of DS Flood’s name. But
TNL seeks to uphold the judge’s view that the cloékualified privilege covers not
only the fact that the police were investigatingadlegation of corruption against a
fellow officer but the nature of the case on whileh allegation is based. Tugendhat J
regarded publication of the basis of the case gsopshat which he described as ‘the
story’, inclusion of which was a matter of editbpadgement with which the court
should not interfere [216]-[218].

It seems to me that the distinction between thé dad nature of the investigation
should not be so easily elided with the facts whittgered the investigation. The
Master of the Rolls calls the facts on which théegdtion was founded ‘the

Allegations’ [25] and Lord Justice Moore-Bick dabers them as the details of what
had been alleged [99]. | prefer to call thoseddloe material on which the allegation
is based since it assists in drawing the distimcba which | believe, in agreement
with my lords, resolution of this appeal depends.

It seems to me that, whether or not the police palalished the statement at [7], it
was a matter of public interest that the Times khaublish and the public should
learn that the police were investigating an allegabf corruption against a fellow

officer. It is instructive to emphasise why suchbiation is a matter of public

interest; if the reason why it was of public inwres identified, it becomes easier to
identify the limits of that public interest.

That the police are pursuing an investigation afrigation against a fellow police

officer is a matter of public interest because wotion undermines the necessary
public trust in those responsible for upholding ldn& and protecting the public. Trust
depends, at least in part, upon the belief thatuption will be investigated and

rooted out wherever it occurs and that the polick wwvestigate and pursue the

investigation with due rigour against one of tham.

Whilst | accept that the suggested subjective nastief the journalists to ensure that
the investigation was vigorously pursued does ssisain identifying whether or not
the publication was in the public interest [54]ddhat the article was not drawn in a
way which suggested such a purpose, as Lord JuMioere-Bick points out,
nonetheless it does seem to me that the effectabf an article does demonstrate why
publication of the fact of the investigation wagshe public interest. It underlined the
significance of alleged corruption and provided sasssurance to the public. Test it
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in this way: keeping quiet about its inception wbohly fuel the suspicion, however
unfounded, should the fact of the investigationresmmerge, that the police were
better at keeping from the public gaze the facamfinvestigation against their own
than against other members of the public. Moreopeblication does provide some
impetus to pursuing the investigation to conclusiol am not, for one moment,
suggesting that the investigation would not be priyppursued but public perception
of corruption and efforts to repel its insidiazesequences is important.

Once the reasons for the conclusion that it wasubfic interest to publish the nature
of the allegation and its target are identifiedyecomes easier to discern the need to
separate publication of the allegation and pubbcabf the facts on which it was
founded. As the Master of the Rolls points out,]{bB], it does not follow that
because it is in the public interest to publishdhegations, it is in the public interest
to publish the details of their foundation. In ihetant case, of what public interest,
in the correct legal sense, was it to know thatas alleged that the payments were to
a recipient to whom a code-name was applied withuafortunate but incorrect
biblical connotation with the officer under invegttion?(Article[5]) Of what public
interest was it that he was a close friend of apleyee of ISC? (Article [8]) Of what
public interest was it that Berezovsky was a cl&niSC?(Article[15]).

Such allegations merely added credence to the dsoon which the investigation

was pursued; they invited the reader to think tledthough they had not been
investigated let alone substantiated, there mightsbmething in them”. The greater
the detail, the greater the potential for harm. @dk&ils added nothing to the public
interest on which the claim to qualified privileg@as based. On the contrary, they
exposed DS Flood to the suggestion that uncheckddiasubstantiated allegations,
from an unknown source, might be well-founded. Afidhat at a time when it was

quite wrong to expect him to have to give any deteanswers.

The distinction | have drawn between publication tbé details on which the
allegation was based and the allegation itselfthésvery distinction which forms the
basis ofJameel as the Master of the Rolls and Moore-Bick LJ hdeenonstrated.
The basis on which SAMA had chosen to co-operatie the United States was never
disclosed. Nothing that was published suggestedification for the inclusion of the
claimant’s bank accounts amongst those to be meuwitoMonitoring embraced those
whose accounts might be used unwittingly.

Of course, the details in the Times’ article addptte to the story; of course those
details might make it more likely that a reader {douotice the article. Editors know
how to attract the attention and interest of theaders and the courts must defer to
their judgement of how best to achieve that refoltre Guardian News and Media
Ltd [63], In re S[34]). But non sequiturthat it can be left to them to judge whether
publication of the impugned details is of publiterest. That is for the courts when
determining whether the article as a whole wasopqtionate interference with DS
Flood’s right to his reputation. | agree that poation without investigation of the
details on which the allegation was based was nothe public interest. The
newspaper must be left to justify any imputatios, y&t undetermined, without
protection of qualified privilege.

Lest it be thought that the conclusion of this taompedes attempts to add interest
and colour to a story, the newspapers and theilerszhave only themselves to blame.
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That a person is accused is generally of far greaterest than his or her subsequent
triumphant acquittal. Once an accusation is diseds the blaring headline of
accusation on page 1 becomes a tepid referendesigraveyard of page 2. | agree
that DS Flood’s cross-appeal should be allowedTald appeal be dismissed.
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