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In the case of Gillan and Quinton v. the United Kigdom,
The European Court of Human Rights (Fourth Secti@itjing as a
Chamber composed of:
Lech Garlicki,President,
Nicolas Bratza,
Giovanni Bonello,
Ljiljana Mijovié¢,
Paivi Hirvela,
Ledi Bianku,
Nebojsa Vdini¢, judges,
and Lawrence EarhGection Registrar
Having deliberated in private on 12 May and 8 Deloen?009,
Delivers the following judgment, which was adopted the last-
mentioned date:

PROCEDURE

1. The case originated in an application (no. 40%Bagainst the United
Kingdom of Great Britain and Northern Ireland lodgeith the Court under
Article 34 of the Convention for the Protection Human Rights and
Fundamental Freedoms (“the Convention”) by two i8hit nationals,
Mr Kevin Gillan and Ms Pennie Quinton (“the apphtsl) on 26 January
2005. The completed application form was filed OrApril 2007.

2. The applicants, who had been granted legalveede represented by
Ms Corinna Ferguson, a lawyer practising in Londbime United Kingdom
Government (“the Government”) were representednieyr tAgent, Mr John
Grainger, Foreign and Commonwealth Office.

3. The applicants alleged that the powers of atapsearch used against
them by the police breached their rights underches 5, 8, 10 and 11 of the
Convention.

4. On 30 May 2008 the President of the Chamberidddc to
communicate the complaints to the Government. I &0 decided to
examine the merits of the application at the same @s its admissibility
(Article 29 § 3).

5. A hearing took place in public in the Human lRg Building,
Strasbourg, on 12 May 2009 (Rule 59 § 3).
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There appeared before the Court:

(a) for the Government

Mr J.GRAINGER, Agent
Mr J.EADIE QC,
Mr J.MILFORD, Counsel,
Mr M. KuMICKI,
Mr A. MITHAM,
Ms J.GLADSTONE, Advisers

(b) for the applicants
Mr B. EMMERSONQC,
Mr A. BAILIN, Counsel
Ms C.FERGUSON Adviser

The Court heard addresses by Mr Emmerson and MieEad well as
their answers to questions put by judges.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicants were born in 1977 and 1971 cts@dy and live in
London.

A. The searches

7. Between 9 and 12 September 2003 there was enBefSystems and
Equipment International Exhibition (“the arms faigt the Excel Centre in
Docklands, East London, which was the subject obtgsts and
demonstrations.

8. At about 10.30 a.m. on 9 September 2003 thw &pplicant was
riding a bicycle and carrying a rucksack near thmsafair, on his way to
join the demonstration. He was stopped and searohédo police officers
who told him he was being searched under sectioof 4de Terrorism Act
2000 (“the 2000 Act”: see paragraphs 28-34 belawgfticles which could
be used in connection with terrorism. He was haraledtice to that effect.
The first applicant claimed he was told in respatiasiis question as to why
he was being stopped that it was because a latotégiers were about and
the police were concerned that they would causeibteo Nothing
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incriminating was found (although computer pringiving information
about the demonstration were seized by the officand the first applicant
was allowed to go on his way. He was detaineddaghly 20 minutes.

9. At about 1.15 p.m. on 9 September 2003, therskapplicant,
wearing a photographer's jacket, carrying a snmadl énd holding a camera
in her hand, was stopped close to the arms fae.Hall apparently emerged
from some bushes. The second applicant, a joutnaiis in the area to film
the protests. She was searched by a police offroen the Metropolitan
Police notwithstanding that she showed her presdsc® show who she
was. She was told to stop filming. The police d@fi¢old her that she was
using her powers under sections 44 and 45 of tH@0D 28ct. Nothing
incriminating was found and the second applicarg allowed to go on her
way. The record of her search showed she was dldppdive minutes but
she thought it was more like thirty minutes. Shainoed to have felt so
intimidated and distressed that she did not fedé dab return to the
demonstration although it had been her intentioméie a documentary or
sell footage of it.

B. The judicial review proceedings

1. The High Court

10. The applicants sought to challenge the lggafithe stop and search
powers used against them by way of judicial revievior to the High Court
hearing, the Secretary of State offered the appisca procedure which
would have enabled the High Court to review in etbsession, with the
benefit of submissions from a special advocate uthgerlying intelligence
material which had been the basis for the Secratfi$tate's decision to
confirm the authorisation (section 46 of the 200): Aee paragraphs 30-31
below). The applicants, however, indicated thatytded not consider it
necessary or appropriate to proceed in this wagesihey did not intend to
challenge the assessment that there was a gehezal bf terrorism against
the United Kingdom. Instead, they contended, fitlsat the authorisation
and confirmation in question, since they formed péa rolling programme
of authorisations covering the entire London amgare ultra vires and
unlawful, since there were a number of clear intlice that Parliament had
intended an authorisation under section 44 of @02Act (“a section 44
authorisation”) to be given and confirmed only @sponse to an imminent
terrorist threat to a specific location in respe€twhich normal police
powers of stop and search were inadequate. Secotitdy applicants
claimed that the use of the section 44 authorisdiiopolice officers to stop
and search them at the arms fair was contraryedethislative purpose and
unlawful and that the guidance given to police agffs was either non-
existent or calculated to cause officers to misgheepowers. Thirdly, the
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applicants claimed that the section 44 authorisatiand the exercise of
powers under them constituted a disproportionaterference with their
rights under Articles 5, 8, 9, 10 and 11 of the Gaortion.

11. On 31 October 2003, the Divisional Court dssed the application
([2003] EWHC 2545). Lord Justice Brooke, giving thelgment of the
court, held that Parliament had envisaged thatciose44 authorisation
might cover the whole of a police area as a resptms general threat of
terrorist activity on a substantial scale and tthegt authorisation and the
subsequent confirmation by the Secretary of State wotultra vires.

Brooke LJ held as follows, in connection with thepkcants' second
ground of challenge:

“The powers conferred on the police under sectidnade powers which most
British people would have hoped were completely emassary in this country,
particularly in time of peace. People have alwagsrbfree to come and go in this
country as they wish unless the police have redderause to stop them. Parliament
has, however, judged that the contemporary thngaged by international terrorism
and dissident Irish terrorism are such that asapleewe should be content that the
police should be able to stop and search us affavitrticles that might be connected
with terrorism.

It is elementary that if the police abuse these grewand target them
disproportionately against those whom they percéivée no particular friends of
theirs the terrorists will have to that extent wdhe right to demonstrate peacefully
against an arms fair is just as important as tilet tio walk or cycle about the streets
of London without being stopped by the police usldsey have reasonable cause. If
the police wish to use this extraordinary powesttp and search without cause they
must exercise it in a way that does not give riséegitimate complaints of arbitrary
abuse of power.

We are not, however, satisfied that the policelsdact on 9th September entitles
either Mr Gillan or Ms Quinton to a public law redye There is just enough evidence
available to persuade us that, in the absence ygwidence that these powers were
being habitually used on occasions which mightespnt symbolic targets, the arms
fair was an occasion which concerned the policécsently to persuade them that the
use of section 44 powers was needed ... . But & adairly close call, and the
Metropolitan Police would do well to review theiraining and briefing and the
language of the standard forms they use for seetibstop/searches if they wish to
avoid a similar challenge in future. ...”

Finally, the court found that the powers were pded for by law and not
disproportionate, given the risk of terrorist akt@& London.

2. The Court of Appeal

12. The Court of Appeal gave judgment on 29 J0§4£([2004] EWCA
Civ 1067). As to the proper interpretation of tegislation, it held that:

“It is clear that Parliament, unusually, has petaditrandom stopping and searching,
but, as we have already indicated when examinirgy linguage of the relevant
sections, made the use of that power subject &gsafds. The power is only to be
used for a single specified purpose for a periodnohuthorisation granted by a senior
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officer and confirmed by the Secretary of Statertli@ermore, the authorisation only
has a limited life unless renewed.

We do not find it surprising that the word 'expediishould appear in section 44(3)
in conjunction with the power to authorise. Thetigtary scheme is to leave how the
power is to be used to the discretion of the seofficer. In agreement with the
Divisional Court, we would give the word its ordiganeaning of advantageous. It is
entirely consistent with the framework of the légfi®en that a power of this sort
should be exercised when a senior police officansiters it is advantageous to
exercise the power for the prevention of acts wbtesm.

Interpreted in this way, sections 44 and 45 cowldaonflict with the provisions of
the Articles of the ECHR. If those Articles werelte infringed it would be because of
the manner of the exercise of the power, not itsterce. Any possible infringement
of the ECHR would depend on the circumstances iiciwtihe power that the sections
give is exercised.”

13. The Court of Appeal did not consider it neaegsto determine
whether Article 5 § 1 applied, since it held thay aleprivation of liberty
was justifiable under Article 5 8§ 1(b). Howevehéld that, if the point had
to be decided, the better view was that there veadaprivation of liberty,
taking into account the likely limited nature ofyanfringement in a normal
stop and search and the fact that the main aimdwoot be to deprive an
individual of his liberty but rather to effect arnfecation of one form or
another. Nor did it consider that Articles 10 aridapplied. Although the
applicants' evidence gave some cause for concatrthtb power had been
used against them to control or deter their atteoelat the demonstration,
those issues had not been tested because the dfiriigir argument was
directed at the conformity of the legislation withe Convention and,
properly used as a measure of limited duration ¢arch for articles
connected with terrorism, the stop and search peveeild not impinge on
the rights to freedom of expression or assembly.

14. The respondent Commissioner of the MetropoliRolice had
conceded that the stop and search measures amdaritedrferences with
the applicants' Article 8 rights, and the CourtAgipeal accepted that this
was the correct approach, describing section 44amsextremely wide
power to intrude on the privacy of the membershefpublic”. It considered
that the interference was, however, in accordanitk the law, for the
following reasons:

“The law' that is under criticism here is the gtat not the authorisation. That law is
just as much a public record as is any other ®tatéihd the provisions are not
arbitrary in any relevant sense. Although the polafficer does not have to have
grounds for suspecting the presence of suspiciditses before stopping a citizen in
any particular case (section 45(1)(b)), he can delyauthorised to use those powers
for limited purposes, and where a decision has beade that the exercise of the
powers is expedient for the serious purpose ofpitexvention of acts of terrorism
(section 44(3)). The system, so controlled, catreosaid to be arbitrary in any sense
that deprives it of the status of 'law' in the agimous meaning of that term as
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understood in Convention jurisprudence. In addjtiaile the authorisations and
their confirmation are not published because noteasonably it is considered
publication could damage the effectiveness of tbp and search powers and as the
individual who is stopped has the right to a writegatement under section 45(5), in
this context the lack of publication does not meéhat what occurred was not a
procedure prescribed by law.”

Furthermore, given the nature of the terrorisediragainst the United
Kingdom, the authorisation and confirmation of ff@ver could not, as a
matter of general principle, be said to be disprbpoate: the disadvantage
of the intrusion and restraint imposed on everrgelaumber of individuals
by being stopped and searched could not possibtghnibe advantage that
accrued from the possibility of a terrorist attdoéing thereby foiled or
deterred. Having regard to the nature of the amms its location near an
airport and a previous site of a terrorist incidéobnnected with the
Northern Ireland problems) and the fact that agstotvas taking place, the
police were entitled to decide that section 44 gsvehould be exercised in
connection with it. However, the inadequacy of éwdence provided by
the police concerning the use of the section 44gpvow the vicinity of the
arms fair made it impossible to come to any concfusas regards the
lawfulness and proportionality of the use of thewpp against the
applicants.

3. The House of Lords

15. The House of Lords, on 8 March 2006, unanityodsmissed the
applicants' appeals ([2006] UKHL 12). Lord Binghasith whom the other
Lords agreed, began by observing:

“1. It is an old and cherished tradition of our ntry that everyone should be free to
go about their business in the streets of the laodfident that they will not be
stopped and searched by the police unless reasosiagpected of having committed
a criminal offence. So jealously has this traditisgen guarded that it has almost
become a constitutional principle. But it is notasolute rule. There are, and have
for some years been, statutory exceptions to ies€happeals concern an exception
now found in sections 44-47 of the Terrorism ActOQ0(‘the 2000 Act’). The
appellants challenge the use made of these se&iahdn the last resort, the sections
themselves. Since any departure from the ordinaeyaalls for careful scrutiny, their
challenge raises issues of general importance.”

16. The first issue before the House of Lords \wasto the proper
construction of the statute. The applicants hadiedgthat section 44(3)
should be interpreted as permitting an authorisatiobe made only if the
decision-maker had reasonable grounds for consiglehat the powers
were necessary and suitable, in all the circums&nfor the prevention of
terrorism. Lord Bingham rejected this interpretatiosince the word
“expedient” in the section had a meaning quiteimistfrom “necessary”.
He continued:
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“14. ... But there are other reasons also for tejgcthe argument. It is true, as
already recognised, that section 45(1)(b), in dispey with the condition of
reasonable suspicion, departs from the normal aplplicable where a constable
exercises a power to stop and search. One wouldefthie incline, within the
permissible limits of interpretation, to give 'exjent’ a meaning no wider than the
context requires. But examination of the statutmgtext shows that the authorisation
and exercise of the power are very closely regdjateaving no room for the
inference that Parliament did not mean what it.s@ltere is indeed every indication
that Parliament appreciated the significance ofitnver it was conferring but thought
it an appropriate measure to protect the publicnagahe grave risks posed by
terrorism, provided the power was subject to eiffectonstraints. The legislation
embodies a series of such constraints. First, trodasation under section 44(1) or (2)
may be given only if the person giving it considéasd, it goes without saying,
reasonably considers) it expedient 'for the prawanof acts of terrorism'. The
authorisation must be directed to that overridibgeotive. Secondly, the authorisation
may be given only by a very senior police offic€hirdly, the authorisation cannot
extend beyond the boundary of a police force asg@ need not extend so far.
Fourthly, the authorisation is limited to a periofi28 days, and need not be for so
long. Fifthly, the authorisation must be reportecthe Secretary of State forthwith.
Sixthly, the authorisation lapses after 48 hoursaf confirmed by the Secretary of
State. Seventhly, the Secretary of State may alzttesthe term of an authorisation, or
cancel it with effect from a specified time. Eiglgtha renewed authorisation is
subject to the same confirmation procedure. Nintthe powers conferred on a
constable by an authorisation under sections 4d(1P) may only be exercised to
search for articles of a kind which could be usedconnection with terrorism.
Tenthly, Parliament made provision in section 1@6reports on the working of the
Act to be made to it at least once a year, whickeha the event been made with
commendable thoroughness, fairness and expertideotuyy Carlile of Berriew QC.
Lastly, it is clear that any misuse of the poweatshorise or confirm or search will
expose the authorising officer, the Secretary afeSor the constable, as the case may
be, to corrective legal action.

15. The principle of legality has no applicationtiis context, since even if these
sections are accepted as infringing a fundameniatam right, itself a debatable
proposition, they do not do so by general words liytprovisions of a detailed,
specific and unambiguous character. Nor are theeleps assisted by the Home
Office circular. This may well represent a cautiadficial response to the appellants’
challenge, and to the urging of Lord Carlile tHatge powers be sparingly used. But it
cannot, even arguably, affect the constructioneafisn 44(3). The effect of that sub-
section is that an authorisation may be given iiigl anly if, the person giving it
considers it likely that these stop and search ppweéll be of significant practical
value and utility in seeking to achieve the puldicd to which these sections are
directed, the prevention of acts of terrorism.”

17. Lord Bingham rejected the applicants' contenthat the “rolling
programme” of authorisations had begina vires,as follows:

“18. The appellants' second, and main, ground tdcktwas directed to the
succession of authorisations which had had effectughout the Metropolitan Police
District since February 2001, continuing until Sapber 2003. It was, they suggested,
one thing to authorise the exercise of an excegltipawer to counter a particular and
specific threat, but quite another to authorise twhias, in effect, a continuous ban
throughout the London area. Again this is not aattactive submission. One can
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imagine that an authorisation renewed month aftentim might become the product
of a routine bureaucratic exercise and not of thierined consideration which
sections 44 and 46 clearly require. But all thehamdsations and confirmations
relevant to these appeals conformed with the statutmits on duration and area.
Renewal was expressly authorised by section 46{He authorisations and
confirmations complied with the letter of the statuThe evidence of the Assistant
Commissioner and Catherine Byrne does not suppod, indeed contradicts, the
inference of a routine bureaucratic exercise. Iy mell be that Parliament, legislating
before the events of September 2001, did not egeisacontinuous succession of
authorisations. But it clearly intended that thetiem 44 powers should be available
to be exercised when a terrorist threat was appdste which such exercise would
help to address, and the pattern of renewals wdaeieloped up to September 2003 (it
is understood the pattern has since changed) wel @ product of Parliament's
principled refusal to confer these exceptional stog search powers on a continuing,
countrywide basis. Reporting on the operation ef2800 Act during the years 2002
and 2003, Lord Carlile ...found that sections 441 &% remained necessary and
proportional to the continuing and serious riskesforism, and regarded London as 'a
special case, having vulnerable assets and relegsidential pockets in almost every

borough'.

18. On the question whether either applicant hadnbdeprived of
liberty as a result of the stop and search proeduord Bingham
commented on the absence of any decision of thegéan Court of Human
Rights on closely analogous facts and accepted tthere were some
features indicative of a deprivation of libertychuas the coercive nature of
the measure. However, since the procedure woulthamty be relatively
brief and since the person stopped would not bestrd, handcuffed,
confined or removed to any different place, suchesson should not be
regarded “as being detained in the sense of cahfiméept in custody, but
more properly of being detained in the sense ot kepn proceeding or
kept waiting”. Article 5 did not, therefore, apply.

19. As to the question whether Article 8 was ajgiile, Lord Bingham
was:

“28. ... doubtful whether an ordinary superficiabsch of the person can be said to
show a lack of respect for private life. It is triliat ‘private life' has been generously
construed to embrace wide rights to personal amgndut it is clear Convention
jurisprudence that intrusions must reach a ceiftaial of seriousness to engage the
operation of the Convention, which is, after albhncerned with human rights and
fundamental freedoms, and | incline to the view @raordinary superficial search of
the person and an opening of bags, of the kindhizlwpassengers uncomplainingly
submit at airports, for example, can scarcely I teareach that level.”

20. Lord Bingham did not consider that the powerstop and search
under sections 44-45, properly used in accordaritethe statute and Code
A, could be used to infringe a person's rights udécles 10 or 11 of the
Convention.

21. Despite his doubts as to the applicabilityAdicles 5, 8, 10 or 11,
Lord Bingham went on to consider whether the stod search powers
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complied with the requirement of “lawfulness” undbe Convention, as
follows:

“34. The lawfulness requirement in the Conventiddrasses supremely important
features of the rule of law. The exercise of powgrpublic officials, as it affects
members of the public, must be governed by cledr @ublicly-accessible rules of
law. The public must not be vulnerable to intenfere by public officials acting on
any personal whim, caprice, malice, predilectiomporpose other than that for which
the power was conferred. This is what, in this egfitis meant by arbitrariness, which
is the antithesis of legality. This is the test ethany interference with or derogation
from a Convention right must meet if a violatiortasbe avoided.

35. The stop and search regime under review doegiapinion meet that test. The
2000 Act informs the public that these powers #draduly authorised and confirmed,
available. It defines and limits the powers witmsiderable precision. Code A, a
public document, describes the procedure in defdeé Act and the Code do not
require the fact or the details of any authorisatio be publicised in any way, even
retrospectively, but | doubt if they are to be melgal as 'law' rather than as a
procedure for bringing the law into potential effelm any event, it would stultify a
potentially valuable source of public protectiorréguire notice of an authorisation or
confirmation to be publicised prospectively. Théicaicy of a measure such as this
will be gravely weakened if potential offenders alerted in advance. Anyone
stopped and searched must be told, by the constallldhe needs to know. In
exercising the power the constable is not freectoasbitrarily, and will be open to
civil suit if he does. It is true that he need hane suspicion before stopping and
searching a member of the public. This cannot,istedlly, be interpreted as a
warrant to stop and search people who are obvionstyterrorist suspects, which
would be futile and time-wasting. It is to ensunatta constable is not deterred from
stopping and searching a person whom he does suspeacpotential terrorist by the
fear that he could not show reasonable groundsifosuspicion. It is not suggested
that the constables in these cases exercisedpbesers in a discriminatory manner
(an impossible contention on the facts), and Iqrréd say nothing on the subject of
discrimination.”

22. Lord Hope of Craighead agreed with Lord Binghén particular, he
considered that the stop and search power compligdthe principle of
legality for the following reasons:

“48. The sight of police officers equipped with lolles of the stop/search form 5090
which is used to record the fact that a personadricle was stopped by virtue of
sections 44(1) or 44(2) has become familiar in €¢ntondon since the suicide
bombings that were perpetrated on 7 July 2005 aadttempts to repeat the attacks
two weeks later. They can be seen inside the lbaraé stations on the London
Underground, watching people as they come throhghbiarriers and occasionally
stopping someone who attracts their attention aadcking them. Most people who
become aware of the police presence are there $ethey want to use the transport
system. The travelling public are reassured by wttey see the police doing at the
barriers. They are in the front line of those whould be at risk if there were to be
another terrorist outrage. But those who are sthglat, stopped and searched in this
way may well see things differently. They may fitkdle process inconvenient,
intrusive and irritating. As it takes place in piablthey may well also find it
embarrassing. This is likely to be the case if thelieve, contrary to the facts, that
they are being discriminated against on groundswcd. These features of the process
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give rise to this question. Are the limits on thee wf the power sufficient to answer a
challenge that the Convention rights of the pemsbn is searched are being violated
because its use is unforeseeable and arbitrary?

49. From that person's perspective the situatimméswhere all the cards are in the
hands of the police. It is they, and not the generblic, who know that an
authorisation is in force and the area that ittesdo. It is they who decide when and
where within that area they should exercise thegsdhat has been given to them. It
is they who decide which persons or which vehislesuld be stopped and searched.
Sections 44(1) and 44(2) make it clear that the ggomay be exercised only by a
constable in uniform. Section 45(1)(a) provides tha power may be exercised only
for the purpose of searching for articles of a kivitich could be used in connection
with terrorism. But no criterion is laid down inehstatute or in any published
document as to the precise state of mind that tmstable must be in before the
power can be exercised.

50. Section 45(1)(b) provides that the power maykercised whether or not the
constable has grounds for suspecting the presdrartices of a kind which could be
used in connection with terrorism. The definitioh the word ‘terrorism' for the
purposes of the Act is a wide one, and the ma#tdeft to the judgment of each
individual police officer. The first indication thanembers of the public are likely to
get that they are liable to be stopped and searnshetien the order to stop is given.
Those who are well informed may get some indicaéierto what is afoot when they
see the police with bundles of forms in their halwiking in their direction. But for
most people the order to stop will come as a ssgptinless they are in possession of
articles of the kind that the constable is entiledearch for, they may well wonder
why they have been singled out for the treatmeattttiey are being subjected to.

51. There is, of course, a strong argument theraotlay. If the stop and search
procedure is to be effective in detecting and pmémg those who are planning to
perpetrate acts of terrorism it has to be like.tAidvertising the time when and the
places where this is to be done helps the terrdtishpedes the work of the security
services. Sophisticated methods of disguise andeadment may be used where
warnings are given. Those involved in terrorism das expected to take full
advantage of any published information as to whedah\ahere the power is likely to
be exercised. So the police need to be free tadldeghen and where the use of the
procedure is to be authorised and whom they sh&tolg on the spur of the moment if
their actions are to be a step ahead of the tetrdviust this system be held to be
unlawful under Convention law ... on the ground thes arbitrary?

55. ... The use of the section 44 power has taeba 81 the context of the legislation
that provides for it. The need for its use at aiveigtime and in any given place to be
authorised, and for the authorisation to be corddnwithin 48 hours, provides a
background of law that is readily accessible to ¢hizen. It provides a system of
regulatory control over the exercise of the powéiiclv enables the person who is
stopped and searched, if he wishes, to test iaitggn the courts. In that event the
authorisation and the confirmation of it will ofaessity, to enable the law to be tested
properly, become relevant evidence. The guidangera 2.25 of Code A warns the
constable that the power is to be used only fosaes connected with terrorism, and
that particular care must be taken not to discrt@nagainst members of minority
ethnic groups when it is being exercised. It ismare precise than that. But it serves
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as a reminder that there is a structure of law iwitivhich the power must be
exercised. A constable who acts within these lingtsot exercising the section 44
power arbitrarily.

56. As the concluding words of para 67 of the denigh Malone v United Kingdom
(1985) 7 EHRR 14 indicate, the sufficiency of theseasures must be balanced
against the nature and degree of the interferenttethe citizen's Convention rights
which is likely to result from the exercise of thewer that has been given to the
public authority. The things that a constable carmthen exercising the section 44
power are limited by the provisions of section 4%B8d 45(4). He may not require the
person to remove any clothing in public except thich is specified, and the person
may be detained only for such time as is reasonagjyired to permit the search to be
carried out at or near the place where the persorebicle has been stopped. The
extent of the intrusion is not very great given ti®ious importance of the purpose
for which it is being resorted to. In my opiniorethtructure of law within which it is
to be exercised is sufficient in all the circumsts to meet the requirement of
legality.

57. It should be noted, of course, that the befsigs@rd against the abuse of the
power in practice is likely to be found in the tiaig, supervision and discipline of the
constables who are to be entrusted with its exarétsiblic confidence in the police
and good relations with those who belong to thaietminorities are of the highest
importance when extraordinary powers of the kirat #ire under scrutiny in this case
are being exercised. The law will provide remedlighe power to stop and search is
improperly exercised. But these are remedies ¢ofésort. Prevention of any abuse of
the power in the first place, and a tighter contnedr its use from the top, must be the
first priority.”

23. Lord Brown of Eaton-under-Heywood observatgr alia:

“74. Given the exceptional (although, as Lord Biaghhas explained, neither
unique nor particularly novel) nature of [the sewtd4] power (often described as the
power of random search, requiring for its exercis®e reasonable suspicion of
wrongdoing), it is unsurprisingly hedged about vatlvide variety of restrictions and
safeguards. Those most directly relevant to the wayhich the power impacts upon
the public on the ground are perhaps these. Itbeamsed only by a constable in
uniform (section 44 (1) and (2)). It can be usely am search for terrorist-connected
articles (section 45(1) (a)). The person searchast mot be required to remove any
clothing in public except for headgear, footweanr, auter coat, a jacket or gloves
(section 45(3)). The search must be carried oot aiear the place where the person
or vehicle is stopped (section 45(4)). And the perer vehicle stopped can be
detained only for such time as is reasonably reguio permit such a search (section
45(4)). Unwelcome and inconvenient though most feeamy be expected to regard
such a stop and search procedure, and radicalbgthit departs from our traditional
understanding of the limits of police power, it cagarcely be said to constitute any
very substantial invasion of our fundamental diiérties. Nevertheless, given, as the
respondents rightly concede, that in certain casdeast such a procedure will be
sufficiently intrusive to engage a person's art®leght to respect for his private life,
and given too that this power is clearly open tasgh—the inevitable consequence of
its exercise requiring no grounds of suspiciontmn golice officer's part—the way is
clearly open to an argument that the scheme ispnoperly compliant with the
Convention requirement that it be 'in accordandé thie law.'
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75. For this requirement to be satisfied ... ndy anust the interference with the
Convention right to privacy have some basis in daiodaw (as here clearly it does
in the 2000 Act); not only must that law be adeglyaticcessible to the public (as
here clearly it is—unlike, for example, the pogitim Malone v United Kingdom
(1985) 7 EHRR 14); not only must the law be reabbntoreseeable, to enable those
affected to regulate their conduct accordinglydquirement surely here satisfied by
the public's recognition, from the very terms o€ tkegislation, that drivers and
pedestrians are liable to be subjected to this foknandom search and of the need to
submit to it); but there must also be sufficienfegaards to avoid the risk of the
power being abused or exercised arbitrarily.

76. As | understand the appellants' argument,upian this final requirement that it
principally focuses: this power, submits Mr Singhall too easily capable of being
used in an arbitrary fashion and all too difficidtsafeguard against such abuse. True,
he acknowledges, if the power is in fact abusedny particular case the police
officer concerned will be liable to a civil claimrfdamages (and, no doubt, to police
disciplinary action). But, he submits, it will uslyabe impossible to establish a
misuse of the power given that no particular grauate required for its apparently
lawful exercise. Assume, for example, that a paotiffecer in fact exercises this power
for racially discriminatory reasons of his own, hoauld that be established? There
are simply no effective safeguards against suctsegbmo adequate criteria against
which to judge the propriety of its use. Certaiitlys provided by paragraph 2.25 of
Code A (a published code issued under section 6@hefPolice and Criminal
Evidence Act 1984) that: 'Officers must take patic care not to discriminate
against members of minority ethnic groups in thereise of these powers'. But, say
the appellants, there is simply no way of policthgt instruction with regard to the
exercise of so wide a random power. No way, thatsidomits [counsel for the
applicants], unless it is by stopping and searchitegally everyone (as, of course,
occurs at airports and on entry to certain othecific buildings) or by stopping and
searching on a strictly numerical basis, say etemyh person. Only in one or other of
these ways, the appellants' argument forces theooritend, could such a power as
this be exercisable consistently with the principfelegal certainty: there cannot
otherwise be the necessary safeguards in placatisfysthe Convention requirement
as to 'the quality of the law' ...

77. 1 would reject this argument. In the first platwould seem to me impossible to
exercise the section 44 power effectively in eitbiethe ways suggested. Imagine that
following the London Underground bombings last Jtiig police had attempted to
stop and search everyone entering an undergroatiorstor indeed every tenth (or
hundredth) such person. Not only would such a tesle been well nigh impossible
but it would to my mind thwart the real purpose aatue of this power. That, as Lord
Bingham puts it in paragraph 35 of his opinionndg 'to stop and search people who
are obviously not terrorist suspects, which woudd fotile and time-wasting [but
rather] to ensure that a constable is not detdrogd stopping and searching a person
whom he does suspect as a potential terrorist byfeéar that he could not show
reasonable grounds for his suspicion.' It is tchbped, first, that potential terrorists
will be deterred (certainly from carrying the toattheir trade) by knowing of the
risk they run of being randomly searched, and, @iy that by the exercise of this
power police officers may on occasion (if only veayely) find such materials and
thereby disrupt or avert a proposed terrorist kitéddeither of these aims will be
served by police officers searching those who seethem least likely to present a
risk instead of those they have a hunch may batiate terrorist action.
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78. In his 2001 review of the operation of the raion of Terrorism (Temporary
Provisions) Act 1989 (amended as explained by IRirdjham in paragraph 9 of his
opinion) and the Northern Ireland (Emergency Piliows) Act 1996, Mr John Rowe
QC said this of the power to stop and search tlewdering or leaving the United
Kingdom with a view to finding out whether they wenvolved in terrorism:

"The “intuitive” stop
37. It is impossible to overstate the value of ¢het®ps ...

38. | should explain what | mean by an “intuitiv®’. It is a stop which is
made “cold” or “at random”—but | prefer the wordsn' intuition”—without
advance knowledge about the person or vehicle tsouped.

39. | do not think such a stop by a trained SpeBrainch officer is “cold” or
“random”. The officer has experience and training the features and
circumstances of terrorism and terrorist groups, Iz or she may therefore notice
things which the layman would not, or he or she siayply have a police officer's
intuition. Often the reason for such a stop cameoéxplained to the layman.'

79. Later in his review Mr Rowe noted of the moengral stop and search powers
originally contained in sections 13A and 13B of fl889 Act that 'these powers were
used sparingly, and for good reason'. | respegthdree that the section 44 power (as
it is now) should be exercised sparingly, a recomuagion echoed throughout a
series of annual reports on the 2000 Act by Lordli€aof Berriew QC, the
independent reviewer of the terrorist legislatioppa@inted in succession to Mr
Rowe—see most recently paragraph 106 of his 200&rtesuggesting that the use of
the power 'could be cut by at least 50 per certiawit significant risk to the public or
detriment to policing.' To my mind, however, thatkas it all the more important that
it is targeted as the police officer's intuitiorctdites rather than used in the true sense
randomly for all the world as if there were sometipalar merit in stopping and
searching people whom the officers regard as datisty no threat whatever. In short,
the value of this legislation, just like that allogy people to be stopped and searched
at ports, is that it enables police officers to makhat Mr Rowe characterised as an
intuitive stop.

80. Of course, as the Privy Counsellor Review Caottemichaired by Lord Newton
of Braintree noted in its December 2003 report fo@ Anti-Terrorism, Crime and
Security Act 2001:

'Sophisticated terrorists change their profile amethods to avoid presenting a
static target. For example, al Qaeda is reportegléme particular value on
recruiting Muslim converts because they judge thembe less likely to be
scrutinised by the authorities.'

It seems to me inevitable, however, that so lonthagrincipal terrorist risk against
which use of the section 44 power has been authbris that from al Qaeda, a
disproportionate number of those stopped and sedrualill be of Asian appearance
(particularly if they happen to be carrying ruckeaor wearing apparently bulky
clothing capable of containing terrorist-relatezhis).

81. Is such a conclusion inimical to Conventionigprudence or, indeed,
inconsistent with domestic discrimination law? hy padgment it is not, provided
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only that police officers exercising this power tire ground pay proper heed to
paragraph 2.25 of Code A:

‘The selection of persons stopped under sectiaof Z4€rrorism Act 2000 should
reflect an objective assessment of the threat pbgatie various terrorist groups
active in Great Britain. The powers must not bedusestop and search for reasons
unconnected with terrorism. Officers must take ipatar care not to discriminate
against members of minority ethnic groups in thereise of these powers. There
may be circumstances, however, where it is appatprfor officers to take
account of a person's ethnic origin in selecting@es to be stopped in response to
a specific terrorist threat (for example, some rimiional terrorist groups are
associated with particular ethnic identities).'

Ethnic origin accordingly can and properly shouddtaken into account in deciding
whether and whom to stop and search provided alvihgs the power is used
sensitively and the selection is made for reasonsected with the perceived terrorist
threat and not on grounds of racial discrimination.

C. The County Court proceedings

24. The applicants also commenced a claim in tban§ Court on

8 September 2004 fointer alia, damages under the Human Rights Act
1998 on the basis that the police had used the atopsearch powers
unlawfully against each applicant and in breacknicles 8, 10 and 11 of
the Convention, to control or deter their attendaat the demonstration
rather than to search for articles linked to tesrar The claims were stayed
pending the outcome of their appeal to the Houdeoafis and were finally
heard in February 2007. The County Court rejeckedapplicants' claims
and determined that the power had, in respect th ed them, been
properly and lawfully exercised. The applicants diot seek to appeal
against this judgment.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. The introduction of the police power to stop andsearch without
reasonable suspicion

25. Police officers have the power to stop andckemdividuals under a
range of legislation. For example, section 1 of Bawice and Criminal
Evidence Act 1984 allows an officer who has reabtanarounds for
suspicion to stop and search a person or vehiclodk for stolen or
prohibited items. Section 60 of the Criminal Justand Public Order Act
1994 allows a senior officer to authorise the siod search of persons and
vehicles where there is good reason to believetthab so would help to
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prevent incidents involving serious violence orttparsons are carrying
dangerous instruments or offensive weapons.

26. The police power to stop and search at randbere expedient to
prevent acts of terrorism was first introduced assponse to the bombing
campaign between 1992 and 1994 in and around Lor&kxtion 81 of the
Criminal Justice and Public Order Act 1994 insedatew section 13A into
the Prevention of Terrorism (Temporary ProvisioAs) 1989 (“the 1989
Act”) in similar terms to section 44 of the 2000 tAsee paragraph 30
below), but without any requirement that the Sexyebf State confirm the
authorisation. The Prevention of Terrorism (Addiab Powers) Act 1996
created an additional, separate power to stop earctls pedestrians, under
section 13B of the 1989 Act. The 1996 Act alsoldsthed for the first time
the confirmation procedure involving the Secretairptate.

B. Consideration of the need to retain the power tastop and search
without reasonable suspicion

27. In 1995 the Government asked Lord Lloyd ofvdek, a House of
Lords judge, to undertake an Inquiry into the né&dspecific counter-
terrorism legislation in the United Kingdom follavg the decrease in
terrorism connected to Northern Ireland. The Ingincluded consideration
of whether there remained a continuing need foo\aep equivalent to that
in sections 13A and 13B of the 1989 Act. In his &egCm 3420, § 10,
October 1996), Lord Lloyd noted that between Fetyr@and August 1996
the police in London had carried out searches @G0®,drivers and
passengers and 270 pedestrians under sections MBA 3B of the 1989
Act. When considering whether similar powers shdogdretained in any
permanent counter-terrorism legislation that migétenacted, he observed
that a decision to give the police a power to stog search at random was
not to be taken lightly. On the other hand thers ea@dence that a number
of terrorists had been intercepted by alert offcen patrol, and in at least
one case a potential catastrophe had been avétéedaid that there was
also reason to believe that terrorists were detetvesome extent by the
prospect of police road checks and the consequsnthrat they would be
intercepted. He commented:

“As to usage, the figures show that the power leenkused with great discretion.
The requirement for authorisation by a very semolice officer is an important
control mechanism. A number of requests have bemmed down. That is reassuring.
The police are very sensitive to the damage whiollgvbe done if there were ever

any grounds for suspecting that the power was besggl as anything other than a
counter-terrorism measure.”

In the end Lord Lloyd recommended that powers an lthes of the
existing sections 13A and 13B should be retainepeirmanent legislation.
He also recommended that the Secretary of State®rmation should be
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required in relation to each provision. Since thalid®@ and Criminal
Evidence Act Code A applied the same standardsetéetrrorism provisions
as to other statutory powers to stop and searchsawe no need for
additional safeguards.

C. The Terrorism Act 2000

28. The 2000 Act was intended to overhaul, moderaind strengthen
the law relating to terrorism in the ligtter alia, of Lord Lloyd's Inquiry.
“Terrorism” is defined, in section 1, as follows:

“(1) In this Act 'terrorism' means the use or thrmefaction where -
(a) the action falls within subsection (2),

(b) the use or threat is designed to influencegbeernment or to intimidate the
public or a section of the public, and

(c) the use or threat is made for the purpose whmacing a political, religious or
ideological cause.

(2) Action falls within this subsection if it -

(a) involves serious violence against a person,

(b) involves serious damage to property,

(c) endangers a person's life, other than thdteperson committing the action,

(d) creates a serious risk to the health or sadétthe public or a section of the
public, or

(e) is designed seriously to interfere with or @esly to disrupt an electronic
system.

(3) The use or threat of action falling within sabon (2) which involves the use
of firearms or explosives is terrorism whether ot subsection (1)(b) is satisfied.

(4) In this section -
(a) 'action’ includes action outside the Unitedd¢iam,

(b) a reference to any person or to property i®farence to any person, or to
property, wherever situated,

(c) a reference to the public includes a refereadbe public of a country other than
the United Kingdom, and

(d) 'the government' means the government of thediKingdom, of a Part of the
United Kingdom or of a country other than the Uditingdom.
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(5) In this Act a reference to action taken for fheposes of terrorism includes a
reference to action taken for the benefit of a priibed organisation.”

29. Sections 41-43 of the 2000 Act, under the lsdding “Suspected

terrorists”, provide for arrest without warrantethearch of premises and the
search of persons by a police officer. In each tiasee must be reasonable
suspicion that the person subject to the arresearch is a terrorist.

30. Sections 44-47, under the sub-heading “Powetdp and search”,

are not subject to the requirement of reasonaldpision. These sections
provide for a three stage procedure.

The first stage, under section 44, is authorisation

“44(1) An authorisation under this subsection atifes any constable in uniform
to stop a vehicle in an area or at a place spéddifiehe authorisation and to search -

(a) the vehicle;

(b) the driver of the vehicle;

(c) a passenger in the vehicle;

(d) anything in or on the vehicle or carried by thiver or a passenger.

(2) An authorisation under this subsection autlesriany constable in uniform to
stop a pedestrian in an area or at a place spe:aifithe authorisation and to search -

(a) the pedestrian;
(b) anything carried by him.

(3) An authorisation under subsection (1) or (2)yrba given only if the person
giving it considers it expedient for the preventafracts of terrorism.

(4) An authorisation may be given -

(a) where the specified area or place is the wbolpart of a police area outside
Northern Ireland other than one mentioned in paalgrb) or (c), by a police officer
for the area who is of at least the rank of assisthief constable;

(b) where the specified area or place is the wholpart of the metropolitan police
district, by a police officer for the district whe of at least the rank of commander of
the metropolitan police;

(c) where the specified area or place is the wholgart of the City of London, by a
police officer for the City who is of at least th@nk of commander in the City of
London police force;

(d) where the specified area or place is the wbolpart of Northern Ireland, by a
[member of the Police Service of Northern Irelamdjo is of at least the rank of
assistant chief constable.
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(5) If an authorisation is given orally, the pergpwing it shall confirm it in writing
as soon as is reasonably practicable.”

By section 46(1)-(2), an authorisation takes effedten given and
expires when it is expressed to expire, but may betfor longer than
28 days. The existence and contents of sectionuddoasations are not
within the public domain.

31. The second stage is confirmation, governedsdxtion 46(3)-(7).
The giver of an authorisation must inform the Stcyeof State as soon as
is reasonably practicable. If the Secretary of &stiwes not confirm the
authorisation within 48 hours of the time when dsagiven, it then ceases
to have effect (without invalidating anything dodering the 48-hour
period). When confirming an authorisation the Serke of State may
substitute an earlier, but not a later, time of igxpHe may cancel an
authorisation with effect from a specified time. ¥ an authorisation is
duly renewed, the same confirmation procedure applrhe Secretary of
State may not alter the geographical coverage aduhorisation but may
withhold his confirmation if he considers the aceaered to be too wide.

32. The third stage, under section 45, involvesdkercise of the stop
and search power by a police constable:

“(1) The power conferred by an authorisation urebation 44(1) or (2) -

(a) may be exercised only for the purpose of séagctor articles of a kind which
could be used in connection with terrorism, and

(b) may be exercised whether or not the constaétedrounds for suspecting the
presence of articles of that kind.

(2) A constable may seize and retain an articlelwhie discovers in the course of a
search by virtue of section 44(1) or (2) and whiehreasonably suspects is intended
to be used in connection with terrorism.

(3) A constable exercising the power conferred byathorisation may not require
a person to remove any clothing in public exceptHeadgear, footwear, an outer
coat, a jacket or gloves.

(4) Where a constable proposes to search a perseehile by virtue of section
44(1) or (2) he may detain the person or vehicle dach time as is reasonably
required to permit the search to be carried oot atear the place where the person or
vehicle is stopped.

(5) Where -

(a) a vehicle or pedestrian is stopped by virtuseation 44(1) or (2), and

(b) the driver of the vehicle or the pedestrianligspfor a written statement that the
vehicle was stopped, or that he was stopped, Iyevof section 44(1) or (2),

the written statement shall be provided.
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(6) An application under subsection (5) must be enadthin the period of 12
months beginning with the date on which the vehiclpedestrian was stopped.”

33. These powers are additional to the other p®weenferred on a
constable by law (2000 Act, section 114). Sectidnndakes it an offence
punishable by imprisonment or fine or both to failstop when required to
do so by a constable, or wilfully to obstruct a st@ble in the exercise of the
power conferred by an authorisation under sectit{i dor (2).

34. Sections 44-47 of the 2000 Act came into foooel9 February
2001. It was disclosed during the domestic proceedin the present case
that successive section 44 authorisations, eachricgvthe whole of the
Metropolitan Police district and each for the maximpermissible period
(28 days), have been made and confirmed ever giatéime.

D. The Code of Practice

35. A Code of Practice was issued by the SecrethBtate on 1 April
2003 to guide police officers in the exercise dfsshtutory powers of stop
and search. It was required to be readily availablall police stations for
consultation by police officers and was a publicwuoent.

36. The Code requirednter alia, that such powers be “used fairly,
responsibly, with respect to people being search#édfequired that the
power under section 44 of the 2000 Act “must notused to stop and
search for reasons unconnected with terrorism” thatl the power should
be used “to search only for articles which could used for terrorist
purposes”. In paragraphs 1.2 and 1.3, the Codadedy

“1.2 The intrusion on the liberty of the personpgted or searched must be brief and
detention for the purposes of a search must takeepht or near the location of the
stop.

1.3 If these fundamental principles are not obskmte use of powers to stop and
search may be drawn into question. Failure to beepbwers in the proper manner
reduces their effectiveness. Stop and search earapl important role in the detection
and prevention of crime, and using the powersyfaithkes them more effective.”

Paragraph 3.5 of the Code provided:

“There is no power to require a person to removeaothing in public other than
an outer coat, jacket or gloves except under se@&(3) of the Terrorism Act 2000
(which empowers a constable conducting a searcharwsettion 44(1) or 44(2) of that
Act to require a person to remove headgear andvisot in public) ... A search in
public of a person's clothing which has not beemaweed must be restricted to
superficial examination of outer garments. Thissdpet, however, prevent an officer
from placing his or her hand inside the pocketthefouter clothing, or feeling round
the inside of collars, socks and shoes if this éasonably necessary in the
circumstances to look for the object of the seancto remove and examine any item
reasonably suspected to be the object of the seRachthe same reasons, subject to
the restrictions on the removal of headgear, agp&sshair may also be searched in
public ...”
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Certain steps were required by paragraph 3.8 tdaaken before the
search:

“3.8 Before any search of a detained person onagie vehicle takes place the

officer must take reasonable steps to give theopetis be searched or in charge of the
vehicle the following information:

(a) that they are being detained for the purpo$essearch;

(b) the officer's name (except in the case of eigpilinked to the investigation of
terrorism, or otherwise where the officer reasopdiglieves that giving his or her
name might put him or her in danger, in which casearrant or other identification
number shall be given) and the name of the poltatos to which the officer is
attached,;

(c) the legal search power which is being exergiaad

(d) a clear explanation of;

(i) the purpose of the search in terms of the lertir articles for which there is a
power to search; ...

(iii) in the case of powers which do not requiragenable suspicion ..., the nature of
the power and of any necessary authorisation anthttt that it has been given.”

Officers conducting a search were required by papy 3.9 to be in
uniform. The Code continued, in paragraphs 3.10:3.1

“3.10 Before the search takes place the officertrimisrm the person (or the owner
or person in charge of the vehicle that is to leraeed) of his or her entitlement to a
copy of the record of the search, including histiembent to a record of the search if
an application is made within 12 months, if it ii0dly impracticable to make a
record at the time. If a record is not made attitme the person should also be told
how a copy can be obtained.... The person shoshl 3¢ given information about
police powers to stop and search and the indivislugihts in these circumstances.

3.11 If the person to be searched, or in charge wafhicle to be searched, does not
appear to understand what is being said, or thergny doubt about the person's
ability to understand English, the officer must géakeasonable steps to bring
information regarding the person's rights and agvant provisions of this Code to
his or her attention. If the person is deaf or cdanunderstand English and is
accompanied by someone, then the officer mustatrgstablish whether that person
can interpret or otherwise help the officer to dive required information.”

A record was required to be made at the time soasm as practicable
(paragraph 4.1):

“4.1 An officer who has carried out a search in élxercise of any power to which
this Code applies, must make a record of it attitne, unless there are exceptional
circumstances which would make this wholly impreatile (e.g. in situations
involving public disorder or when the officer's gpe@ce is urgently required
elsewhere). If a record is not made at the time, dfficer must do so as soon as
practicable afterwards. There may be situationstiith it is not practicable to obtain
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the information necessary to complete a record,tlaitofficer should make every
reasonable effort to do so.”

E. Reports by Lord Carlile of Berriew QC on the opeation of the
section 44 stop and search power

37. Section 126 of the 2000 Act requires the Sanyeof State to lay a
report on the working of the Act before Parliamanhieast once every 12
months and Lord Carlile of Berriew QC has been agpd as Independent
Reviewer to prepare the annual repmtigr alia.

38. In paragraph 5.8 of his report on the opemnatibthe Act in 2001
Lord Carlile briefly summarised the effect of seatd4-47 and then said:

“No difficulties have been drawn to my attentionrélation to the exercise of these
powers. They were used extensively in 2001. | haxemined the full list of such
authorisations, which have been deployed in alneesrry police authority area in
Great Britain. It would not be in the public intstd¢o provide details of the reasons
and events. | am satisfied that their use workd amd is used to protect the public
interest, institutions, and in the cause of publifety and the security of the state. |
have been able to scrutinise the documentation fosefection 44 authorisations. It is
designed to limit inconvenience to the general jpubdnd to ensure that no
authorisation is given without detailed and docutedmeasons.”

39. In Lord Carlile's “Report on the OperationZd02 and 2003 of the
Terrorism Act 2000”7, he commented on the sectiopad#er as follows:

“67. Part 5 of the Act contains counter-terrorisowprs available to the police to
deal with operational situations. During 2003 thggewvers have become more
controversial, particularly because of increase®lie of protest arising from the war
against Iraq. In particular, section 44 has beencéuse of considerable anxiety and
debate.

75. Last year | asserted that no particular problaad been drawn to my attention
from the operation of these provisions during 20le opposite has been the case in
relation to 2003. | have received many complaistane from organisations and
others from individuals. | cannot comment hereraividual cases ...

79. In London there have been rolling 28 day ausghtions for the whole of the
area policed by the Metropolitan police and they @it London Police. | have seen
detailed figures for the use of the powers in eygagt of that area. In some parts of
London the section 44/45 powers have been usedli#ey In others, with obvious
targets such as an airport or Parliament, therebkas more extensive use, as one
would expect. There is no part of London wherepbeers have not been used at all
between the beginning of February 2001 and theoérgligust 2003, the period for
which | have statistics. There are huge differenbesveen the boroughs in this
context: | take this to be evidence of specificrafienal decisions by the police. The
nature of London means that a terrorist may wed In one borough, have associates
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in others, and have targets in yet others. Havaig that, at present there is no other
city with continuous section 44 authorisations.

83. Lord Justice Brooke's judgment [in the pressrdge: see paragraph 11 above]
exactly reflects my own concerns on this front. \&thihe section 44 authorisations
for the Metropolitan Police area, and for partsGébucestershire and neighbouring
areas, at the material times were justifiable armbfpfrom judicial review, their use
gave some rise for anxiety. That anxiety arisemftbe contents of section 45, and
the difficulty faced in real-time situations by abdables confronted by complex
legislative decisions.

84. Pursuant to section 45, a section 44/45 seztbe carried out by a constable
in an authorised area whether or not he has grdfiandsispicion, but may only bt
articles of a kind which could be used in connetctigth terrorism'.This calls at least
theoretically for officers to pause for thoughtween (a) stop, (b) commencement of
search, and (c) during search. If the search coroeseas defined in section 45(1)(a),
but the officer realises at any given moment thateality he is searching for non-
terrorism articles, he should change gear into a-[ferrorism Act 2000] search
procedure. This is asking a lot of an officer whaynhave been briefed in short form
at a testing scene.

86. In my view section 44 and section 45 remaireasary and proportional to the
continuing and serious risk of terrorism. Londoraispecial case, having vulnerable
assets and relevant residential pockets in almastyeiorough. The use of section 44
authorisations elsewhere in the country has bdatively sparing. However, | would
urge the Home Office and [the Association of Cheelice Officers] ... to produce
new, short, clear and preferably nationally acagpfgidelines for issue to all officers
in section 44 authorised areas. All briefings sa@mind officers that, even where
there is a section 44 authorisation, other stops&auch powers may be judged more
appropriate with some individuals stopped. Whitpteing with the Chief Constable
of Gloucestershire that the powers are drawn wjdetgd with the Metropolitan Police
that they have great potential utility to protebe tpublic, in using the powers
appropriate attention should be given to the ingurtight to protest within the law.”

40. In his report on the operation of the 2000 ’kcR005 (May 2006),

Lord Carlile commented:

“91. In 2003 and 2004 | received many complaintsne from organisations and
others from individuals, about the operation oftises 44 and 45. These and some
litigation have been taken seriously by the poli&s.a result, | have been consulted
upon and have been able to contribute to work tdsvaproviding a clearer
understanding throughout police forces of thetytdind limitations of sections 43-45.

92. The crucial thing is that police officers oretground, exercising relatively
unfamiliar powers sometimes in circumstances of some strees|dshave a greater
degree oknowledge of the scope and limitations of those gewTerrorism related
powersshould be used for terrorism related purposes;raibe their credibility is
severelydamaged. An incident on the 31st March 2006 atspital in Staffordshire
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yet again highlighted this. In a diverse commulttity erroneous use of powers against
people who are not terrorists is bound to damagenuanity relations.

95. ... [Section 44] authorisations have been usedensively in 2005,
unsurprisingly in the immediate aftermath of therg of the 7th and 21st July.

96. Although available in Scotland, to date sect#gh powers have never been
authorised by a Scottish police force. | had apéted that they might have been
deployed for the 2005 meeting of the G8 Summitdontand. They were not. London
apart, | doubt that there is evidence that Scotianédss at risk from terrorism than
other parts of the country. This perpetuates thestipn of why section 44 is needed
in England and Wales if it is not required in Saotl. There is no other provision
specific to Scots Law to explain the differenceapfproach. At the very least this
demonstrates that other powers are on the whofeqtlsradequate for most purposes.

97. My view continues as expressed a year agot-Itfiad it hard to understand
why section 44 authorisations are perceived todsglad in some force areas but not
others with strikingly similar risk profiles. Thigiew has not been affected by the
events of July 2005.

98. | remain sure that section 44 could be usesl d&l expect it to be used less.
There is little or no evidence that the use ofisac#4 has the potential to prevent an
act of terrorism as compared with other statutarygrs of stop and search.

99. The Home Office scrutinises applications caitic It is a sound approach for
them to refuse unless the circumstances are abbotiear.

100. In my view section 44 and section 45 remaitessary and proportional to the
continuing and serious risk of terrorism. Londoraispecial case, having vulnerable
assets and relevant residential pockets in almastyeborough, and fairly extensive
use is understandable. However, | emphasise tlet should be used sparingly.
Evidence of misuse, especially in an arbitrary waill,not find favour with the courts
and could fuel demands for repeal. It involves hstantial encroachment into the
reasonable expectation of the public at large tiety will only face police
intervention in their lives (even when protestefdhere is reasonable suspicion that
they will commit a crime.”

41. In his report on the operation of the 2000 #¥cR006 (June 2007),
Lord Carlile observed:

“113. My view continues as expressed in the pastyears — that | find it hard to
understand why section 44 authorisations are perdeio be needed in some force
areas but not others with strikingly similar ristofiles.

114. | remain sure that section 44 could be usesl d&d expect it to be used less.
There is little or no evidence that the use ofieacd4 has the potential to prevent an
act of terrorism as compared with other statutawers of stop and search. Its utility
has been questioned publicly by senior MetropolRafice staff with wide experience
of terrorism policing.
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115. The Home Office continues to scrutinise appions critically. | think that
they could and should refuse more often. Thereirstances in which public order
stop and search powers are as effective — andatteeglways more palatable to those
stopped and searched.

116. In my view section 44 and section 45 remaiessary and proportional to the
continuing and serious risk of terrorism. Howeuermphasise again that they should
be used sparingly. They encroach into the reaserefgectation of the public at large
that they will only face police intervention in thdives (even when protesters) if
there is reasonable suspicion that they will conandtime.”

42. In his report into the operation of the 200& A& 2007 (June 2008),

Lord Carlile noted that the criticism of the senti®4 power had increased

further during the preceding year and continued:

“130. | am sure beyond any doubt that section 44dcbe used less and expect it to
be used less. There is little or no evidence tmatuise of section 44 has the potential
to prevent an act of terrorism as compared witleo#tatutory powers of stop and
search. Whilst arrests for other crime have folldwearches under the section, none
of the many thousands of searches has ever retateterrorism offence. ...”

Nonetheless, he concluded that the powers remanssgssary and

proportionate to the continuing terrorist threat.

43. Finally, in his report on the operation of #@00 Act in 2008 (June

2009), Lord Carlile commented:

“140. Examples of poor or unnecessary use of seddoabound. | have evidence of
cases where the person stopped is so obviouslydiar any known terrorism profile
that, realistically, there is not the slightest sibdity of him/her being a terrorist, and
no other feature to justify the stop. In one sitwathe basis of the stops being carried
out was numerical only, which is almost certainlglawful and in no way an
intelligent use of the procedure. Chief officerssinbear in mind that a section 44
stop, without suspicion, is an invasion of the pexgpperson's freedom of movement. |
believe that it is totally wrong for any persorb stopped in order to produce a racial
balance in the section 44 statistics. There is angplecdotal evidence that this is
happening. | can well understand the concerns eftilice that they should be free
from allegations of prejudice; but it is not a goesk of precious resources if they
waste them on self-evidently unmerited searches #iso an invasion of the civil
liberties of the person who has been stopped, gimplbalance' the statistics. The
criteria for section 44 stops should be objectivblysed, irrespective of racial
considerations: if an objective basis happens adyre an ethnic imbalance, that may
have to be regarded as a proportional consequérpeational policing.

141. Useful practice guidance on stop and searchelation to terrorism was
produced during 2008 by the National Policing Imygnment Agency on behalf of the
Association of Chief Police Officers [ACPO]. Thisusigance emphasises crucial
requirement, which include that —

e These powers are exceptional

e The geographical extent of section 44 authorisatinust be clearly defined

e The legal test is expediency for the purposeg@fgnting acts of terrorism
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e Community impact assessments are a vital patteoatthorisation process

e The Home Secretary should be provided with a Betgistification for a section
44 authorisation

e Chief officers must expect the Home Office to gppletailed and rigorous
scrutiny in considering whether to confirm authatisns

e Leaflets should be made available to the publi@inarea where the power is
being deployed

e Officers must keep careful records

146. My view remains as expressed in the pastyears, but reinforced: that | find
it hard to understand why section 44 authorisatiares perceived to be needed in
some force areas, and in relation to some sitdsndituothers with strikingly similar
risk profiles. Where other stop and search powsrsadequate to meet need, there is
no need to apply for or to approve the use of dotien. Its primary purpose is to deal
with operationally difficult places at times of e$s, when there is a heightened
likelihood of terrorists gaining access to a sigaift location. For example, | have no
criticism of its careful use at the time of a majlmmonstration at London Heathrow
Airport: terrorists might well use the opportunityf participation in such a
demonstration to enter, photograph or otherwis@megitre, and otherwise add to
their knowledge of a potential target such as HeathNor do | criticise its use at or
near critical infrastructure or places of espenational significance.

147. 1 now feel a sense of frustration that therbalitan Police still does not limit
their section 44 authorisations to some boroughg, ar parts of boroughs, rather
than to the entire force area. | cannot see dfipatibn for the whole of the Greater
London area being covered permanently, and thatiote of the section was not to
place London under permanent special search powlawever, a pilot project is
about to start in which the section is deployed idifferent way. | shall examine that
project closely. The alarming numbers of usagethefpower (between 8,000 and
10,000 stops per month as we entered 2009) repirieadmews, and | hope for better
in a year's time. The figures, and a little anaysf them, show that section 44 is
being used as an instrument to aid non-terrorisheipg on some occasions, and this
is unacceptable.

148. 1 am sure that safely it could be used fas.|l@bere is little or no evidence that
the use of section 44 has the potential to prearrdct of terrorism as compared with
other statutory powers of stop and search. Whitstsés for other crime have followed
searches under the section, none of the many thdsis# searches has ever resulted
in conviction of a terrorism offence. Its utilityah been questioned publicly and
privately by senior Metropolitan Police staff withide experience of terrorism
policing.

149. It should not be taken that the lesser usdgedion 44 in places other than
London means that such places are less safe, & prone to terrorism. There are
different ways of achieving the same end. The éféeccommunity relations of the
extensive use of the section is undoubtedly nega®earch on reasonable and stated
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suspicion, though not in itself a high test, is enanderstandable and reassuring to the
public.

150. | emphasise that | am not in favour of repepsiection 44. Subject to the views
expressed above, in my judgment section 44 andogsedb remain necessary and
proportional to the continuing and serious riskesforism.”

F. Ministry of Justice statistics on race and the se of the section 44

stop and search power

44. Under section 95 of the Criminal Justice A@91, the Secretary of

State is under an obligation to publish informatretating to the criminal
justice system with reference to avoiding discriation on the ground of
race. In a report published pursuant to this obbgain October 2007,
“Statistics on Race and the Criminal Justice Syst€2606”, the Ministry of
Justice recorded that:

“A total of 44,543 searches were made under secfiéfl) and 44(2) of the
Terrorism Act 2000 in 2005/6 compared with 33,172004/5, an overall increase of
34% (Table 4.6). Searches of Asian people incre&eed 3,697 to 6,805 (up 84%),
searches of Black people increased from 2,74418654(up 51%). Searches of people
in the Other ethnic group also increased, from 8 i#22004/5 to 1,937 in 2005/6 (up
36%), as did searches of White people, increasmg 24,782 in 2004/5 to 30,837 in
2005/6 (up 24%). Over half of searches took plagkeé Metropolitan Police area and
15% in the City of London, compared to 40% and 2@%pectively in 2004/5. The
large increases in comparison to the 2004/5 figorag be explained, in part, by the
London bombings of 7 July 2005. As with stop an@rekes under s.1 PACE,
resultant increased street activities of the pdiéekto an increase in the use of stop
and search powers under Section 44 of the Terrokisn2000.

In 2005/6, 25,479 searches of vehicle occupante weade under section 44 (1)
(Table 4.7). Seventy-five per cent of those seat¢h@005/6 were White, 11% Asian
and 8% Black. There was a slight increase in tlgqgmtion of White people searched
and a slight fall in the proportion of Black peomearched under this provision
compared to 2004/5. Forty-six arrests of vehicleupants in connection with
terrorism resulted from section 44 (1) searchempaoed to 38 in the previous year.
Arrests under non-terrorism legislation followirfietuse of this provision remained
constant between 2004/5 and 2005/6 at 246. Mosstarifollowing a section 44 (1)
search were in London. This most likely reflects thcreased use of the powers in
London.

The number of stop and searches of pedestriang sedgon 44(2) nearly doubled
between 2004/5 and 2005/6 with 19,064 stop andckearrecorded in 2005/6. This
increase was accounted for by the increase in Ufee@ower in London. Use of the
power in areas outside of London decreased by 1884den 2004/5 and 2005/6. In
2005/6, 61% of people stopped under section 44£2E White compared to 74% in
2004/5 and 72% in 2003/4. The proportions for Blackl Asian people fell to 11%
and 21% respectively in 2005/6. In 2005/6, 59 asr@s connection with terrorism
resulted from section 44 (2) searches compared to #he previous year and five in
2003/4. Arrests under non-terrorist legislationerdeom 153 in 2004/5 to 212 in
2005/6.”
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45. In the report published the following year,July 2008, “Statistics
on Race and the Criminal Justice System — 200@&4@”Ministry of Justice
recorded that:

“A total of 37,000 searches were made under secliéfl) and 44(2) of the
Terrorism Act 2000 in 2006/7 compared with 45,0002005/6 and represents a
decrease of 16.5% (Table 4.6). Over a third ofgeoforce areas did not record any
use of this power in 2006/7. Searches decreaseallfethnic groups but the biggest
fall was for Asian people (19.1%), followed by tkom the White group (15.8%),
those in the Other category (15.4%), and lastlycBlaeople (13.3%). Nine areas did
increase the number searched under Section 44himdntluded the [Metropolitan
Police] who registered an 11.3% rise. This corgragth the City of London where
there was a 69.2% fall. The proportion of Asianglecsearched under Section 44 in
the Met police area (19.1%) exceeded the propodidlack persons (12.5%).

In 2006/7 23,000 searches of vehicle occupants weade under Section 44(1)
(Table 4.7). Seventy-two per cent of those searcheuhg this period were White, a
fall of three percentage points on the previousr,y&8% Black (up 2 percentage
points), and 13% Asian (up 2 percentage points)urteéen arrests of vehicle
occupants in connection with terrorism resultednfr@ection 44 (1) searches,
compared to 46 the previous year. Four of theseled Black persons and four
Asians. Arrests under non-terrorism legislatiorldieing the use of this provision
have remained constant between 2004/5 and 200@46at

The number of stop and searches of pedestriang @ed¢ion 44(2) has reduced by
just over 28% between 2005/6 and 2006/7 from 19t6QB,700. A large part of this
fall can be accounted for by the decrease in thg &fi London from 3,149 to 425
over the two year period. The proportion of Whitglestrians searched under Section
44(2) has increased since the previous year frofd 61 the total to 66%. Asian
people remain the highest BME group both search@#] and subsequently arrested
in connection with terrorism (29%).”

46. The most recent report, “Statistics on Raakthr Criminal Justice
System 2007/8”, published in April 2009, recordesignificant increase in
the use of the section 44 powers:

“A total of 117,278 searches of people were madkeugection 44 (1) and 44 (2) of
the Terrorism Act 2000 in 2007/08 compared with137,in 2006/07 and represents
an increase of 215% (Table 4.6). Just under a (if#90) of police force areas did not
record any use of this power in 2007/08. Searche®ased for all ethnic groups but
the biggest rise was for Black people (322%), foéld by those in the Asian group
(277%), those in the Other category (262%), anitlyl@ghite people (185%).

The large rise in the number of stop and searctedenunder the Terrorism Act
largely reflects increases in the use of this polerthe Metropolitan police. In
2007/08 the Metropolitan police were responsible §8% of searches made under
section 44 (1) and 44 (2) of the Terrorism Act 208@mpared to 68% of those made
in 2006/07. The Metropolitan police used this power76,496 more occasions than
in the previous year, which represents an incred#s803%. This rise is directly
attributable to the robust response by the Metitgrolpolice to the threat of terror
related networks in London since the Haymarket ban007.
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Tables 4.7 and 4.8 show selected police force avdaere the total number stopped
and searched under s. 44 (1) & (2) of the TerroMgin2000 exceeded 1,000 people
in 2007/08.

In 2007/08, 65,217 searches of vehicle occupante weade under Section 44 (1)
(Table 4.7). Sixty-four per cent of those searcthedng this period were White, a fall
of eight percentage points on the previous yea®% #ere Black (up 3 percentage
points), and 16% were Asian (up 4 percentage poimtsrty-four arrests of vehicle
occupants in connection with terrorism resultednmfr@ection 44 (1) searches,
compared to 14 the previous year. Nine of theseltad Black persons and 10
Asians. Arrests under non-terrorism legislatioridwing the use of stop and search
under Section 44 (1) increased to 665 from 2486207,

The number of stop and searches of pedestriang @widtion 44 (2) has increased
by 280% between 2006/07 and 2007/08 from 13,71%52®61 (Table 4.8). As
previously mentioned, this large increase can liebatable to the Metropolitan
police's robust response to the Haymarket bombse Ploportion of White
pedestrians searched under Section 44 (2) hasadectsince the previous year from
66% of the total to 61%. Asian people remain trghbst BME group both searched
(19%) and subsequently arrested in connection teitlorism (29%).”

G. The Seventh Report of the Joint Committee on Huan Rights

47. In its Report, “Demonstrating respect for tgfh A human rights

approach to policing protest”, published in Mard02, the Parliamentary
Joint Committee on Human Rights recommended, innection with
section 44 of the 2000 Act:

“Counter-terrorism powers

86. A significant number of witnesses expressedbsgsrconcerns at the use of
counter-terrorism powers on protestors, particyltdre power under section 44 of the
Terrorism Act 2000 to stop and search without stispi Witnesses suggested that
the use of the powers contravened the OSCE/ODIHR&Bnes which note:

Domestic legislation designed to counter terroriem 'extremism' should
narrowly define these terms so as not to incluaengoof civil disobedience and
protest; the pursuit of certain political, religmuwr ideological ends; or attempts to
exert influence on other sections of society, tlwegnment, or international
opinion.

87. The National Union of Journalists complainedt tthe police had relied on the
Terrorism Act 2000 to prevent journalists from |ewy demonstrations. Some
witnesses noted that restrictions on peaceful pteteiere increasingly justified by
reference to the security threat. The following aoent by David Mead reflects the
views of a number of witnesses:

...there can be no justification to call upon datrorism legislation to police
protests/protestors and such use debases theearthreat terrorists are capable
of posing to us all.
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88. High profile examples of the inappropriate wdecounter-terrorism powers
include: preventing Walter Wolfgang from re-entgrthe Labour Party conference in
Brighton in 2005, following his physical ejectiomrfheckling the then Foreign
Secretary Jack Straw MP; and stopping and searehprgtestor and a journalist at an
arms fair at the Excel Centre in Docklands, Eastdam in 2003. Less well-known
examples include the use of stop and search on mEtrators at military bases or
people wearing slogans on t-shirts.

89. The Research Defence Society and the authorcamimentator Richard D.
North both distinguished protestors (including aalinrights extremists) from
terrorists. Mr North said 'terrorism is a word wegbt to reserve for some kind of
insurgency, or guerrilla of asymmetrical warfarBi. contrast, Huntingdon Life
Sciences argued in relation to protest againsadtwities by animal rights activists,
however, that ‘insufficient consideration was giwencounter-terrorism powers in
what was widely considered in practice (but natame) to be domestic terrorism'.

90. When we asked police representatives whetlweastappropriate to use counter-
terrorism powers against protestors, AAC Allisoplied that 'there are occasions
when we do need to use our counter-terrorism poweveuld say that that is why we
have them'.

91. Addressing the same question, the Minister wlaar that counter-terrorism
powers should only be used in relation to terrorist® noted that the Prime Minister
had ordered a review into the use of stop and keposvers and as a result new
guidance had been published. He pointed out, hayvehag:

If you have a big protest near a big power statorairport, [...] it is very
difficult to say that under no circumstances shahlkel police in those situations
ever consider using a counterterrorism power whenal know it is perfectly
possible for the legitimate protestors to be irdiéd by one or two who may have
other desires...

92. The new guidance on stop and search notedhégiowers to stop and search
under sections 43 and 44 of the Terrorism Act 200 allow an officer to 'search
for articles of evidence that relate to terroriamd that '[the section 44] power should
be used sparingly'. In the light of the decisiorttef House of Lords iillan, which
concerned the use of the stop and search poweratesfors and journalists outside
an arms fair in the Docklands in London, the guaastates that stop and search
should never be used to conduct arbitrary searsheshould be based on objective
criteria. The guidance refers to protests, notiveg section 44 may be appropriate for
large public events that may be at risk from tesrar but states 'officers should also
be reminded at briefings that stop and search pweder the Terrorism Act 2000
must never be used as a public order tactic.' g @ference to human rights is
contained in the section of the guidance on theerds of the community impact
assessment: it suggests that 'the requirementedfltman Rights Act 1998' should
be included in the community impact assessmenhofijh not specifically referring
to journalists, the guidance states that the TsmoAct 2000, even where a section
44 designation is in place, does not prevent pefqoen taking photographs. In
addition, although film and memory cards may beestias part of a search, officers
do not have a legal power to delete images or a@g§tm.

93. Whilst we accept that there may be circumstandeere the police reasonably
believe, on the basis of intelligence, that a destration could be used to mask a
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terrorist attack or be a target of terrorism, wegehbeard of no examples of this issue
arising in practice. We are concerned by the repeg have received of police using
counter-terrorism powers on peaceful protestorss Ihot clear to us whether this
stems from a deliberate decision by the policesm ailegal tool which they now have
or if individual officers are exercising their distion inappropriately. Whatever the
reason, this is a matter of concern. We welcoméviméster's comments that counter-
terrorism legislation should not be used to dedhiblic order of protests. We also
welcome the recommendation in the new guidanceautoan rights being included in
community impact assessments. We recommend thatetlveguidance on the use of
the section 44 stop and search power be amendedke clear that counter-terrorism
powers should not be used against peaceful prosesto addition, the guidance
should make specific reference to the duty of motic act compatibly with human
rights, including, for example, by specifying thenian rights engaged by protest.”

H. Metropolitan police proposal to curtail use of he section 44
powers in London

48. In May 2009 the Metropolitan Police publisheal report
summarising the conclusions of their review inte tise of the power under
section 44 of the 2000 Act. The report stated that“emerging findings”
from the review supported a three-layered appréache use of the power,
namely that the power should continue to be aviglabthe vicinity of sites
across London of key symbolic or strategic impar&arbut that elsewhere,
except where authorised by a specific directivéicefs should only stop
and search individuals using the power under secti® of the 2000 Act,
where they had grounds to suspect that the persght tne engaged in a
terrorism-related offence.

THE LAW

49. The applicants complained that their being®to and searched by
the police under sections 44-47 of the 2000 Actegase to violations of
their rights under Articles 5, 8, 10 and 11 of @@nvention.

Article 5 provides:

“1. Everyone has the right to liberty and security person. No one shall be

deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(a) the lawful detention of a person after conwittby a competent court;
(b) the lawful arrest or detention of a personrion- compliance with the lawful

order of a court or in order to secure the fulfithef any obligation prescribed by
law;
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(c) the lawful arrest or detention of a persoreettd for the purpose of bringing
him before the competent legal authority on reallenasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe

(d) the detention of a minor by lawful order fdmet purpose of educational
supervision or his lawful detention for the purpask bringing him before the
competent legal authority;

(e) the lawful detention of persons for the préianof the spreading of infectious
diseases, of persons of unsound mind, alcoholidsuay addicts or vagrants;

(f the lawful arrest or detention of a persomptevent his effecting an unauthorised
entry into the country or of a person against whamtion is being taken with a view
to deportation or extradition.

2. Everyone who is arrested shall be informed ptbmin a language which he
understands, of the reasons for his arrest andyo€laarge against him.

3. Everyone arrested or detained in accordanceh wite provisions of
paragraph 1 (c) of this Article shall be broughormptly before a judge or other
officer authorised by law to exercise judicial powad shall be entitled to trial within
a reasonable time or to release pending trial. &elemay be conditioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.

5. Everyone who has been the victim of arrestedemtion in contravention of the
provisions of this Article shall have an enforceabifjht to compensation.”

Article 8 provides:

“1. Everyone has the right to respect for his aévand family life, his home and
his correspondence.

2. There shall be no interference by a public ety with the exercise of this right
except such as is in accordance with the law ameédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

Article 10 provides:

“1l. Everyone has the right to freedom of exprassidhis right shall include
freedom to hold opinions and to receive and impaidrmation and ideas without
interference by public authority and regardlessfrofitiers. This Article shall not
prevent States from requiring the licensing of kia@esting, television or cinema
enterprises.

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,trigtfons or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
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national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, fbe protection of the reputation or
rights of others, for preventing the disclosurardbrmation received in confidence,
or for maintaining the authority and impartialititbe judiciary.”

Article 11 provides:

“1. Everyone has the right to freedom of peacefsembly and to freedom of
association with others, including the right tonfoand to join trade unions for the
protection of his interests.

2. No restrictions shall be placed on the exerofsthese rights other than such as
are prescribed by law and are necessary in a dewmaociety in the interests of
national security or public safety, for the prevemtof disorder or crime, for the
protection of health or morals or for the proteatiof the rights and freedoms of
others. This Article shall not prevent the impasitiof lawful restrictions on the
exercise of these rights by members of the armece$y of the police or of the
administration of the State.”

. ADMISSIBILITY

50. The Government submitted that the applicardsl mot fully
exhausted domestic remedies. First, they had nsupd the offer made by
the High Court to hold a closed hearing with a sglesdvocate to assist in
determining whether or not, in the light of all teidence relating to the
risk of terrorist attack, the police and Secretar$ptate had been justified in
issuing and confirming the authorisation order ursdetion 44 of the 2000
Act (see paragraph 10 above). Secondly, the ampdicdid not appeal
against the County Court's judgment rejecting thkeiims that, on the facts,
the stop and search powers had been used agansirtthe vicinity of the
arms fair unlawfully and for an improper purposee(paragraph 24 above).
It followed, therefore, that insofar as the appitsasought to argue before
the Court that either the authorisation order iejion or the stop and
search measures used against them by the policaedtdaeen justified on
the facts, they had failed to exhaust domestic diese

51. The applicants submitted that their complamitthe proceedings
before the Court related to the compatibility oé #erms of the statutory
scheme with the Convention; it was their contentloat, even if the power
was used in accordance with domestic law, it breddBonvention rights.
They had brought this challenge in the domesticeedings up to and
including the House of Lords. While it was corrdwat they had not sought
before the national courts to challenge the irgetice which had led to the
making of the authorisation under section 44, thisnot form part of their
challenge in the present application either. Their@p Court proceedings
had been stayed until the House of Lords gave jeasgmOnce that
judgment had been delivered, the resumed Countyt@ooceedings were
limited to determining whether the section 44 penead been exercised in
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accordance with domestic law. An appeal against @oainty Court's
judgment would not, therefore, have been an effeatemedy in respect of
the applicants' complaints under the Convention.

52. The Court notes that the applicants' comdaimtthe present case
are focussed on the general compatibility of tlog sind search powers with
the above provisions of the Convention. They do segk to challenge
whether the section 44 authorisation which appieethem was justified in
view of the intelligence available to the Metropati Police Commissioner
and the Secretary of State, nor whether the colestabtopped them “for the
purpose of searching for articles of a kind whicbuld be used in
connection with terrorism.” Since the applicantsrad, therefore, dispute
that the stop and search measures used againstahplied with the
terms of the 2000 Act, the remedies identified bg Government would
have been neither relevant nor effective in retatmthe complaints before
the Court. It therefore rejects the Governmengdiminary objection.

53. The Court notes, in addition, that the apgilicais not manifestly
ill-founded within the meaning of Article 35 § 3 d¢iie Convention. It
further notes that it is not inadmissible on anyeot grounds. It must
therefore be declared admissible.

II. THE MERITS

A. Alleged violation of Article 5 of the Convention

1. The parties' submissions

54. The applicants contended that when the paolitieers stopped and
searched them they were subjected to a deprivatidiberty within the
meaning of Article 5 § 1. It was relevant that {haice officer had the
power to compel compliance with the section 44 pdoce and had express
powers to use reasonable force and/or to detaiersop who refused to
submit. The applicants had had no choice as toheheir not to comply
with the police officer's order and would have bdele to criminal
prosecution if they had refused. There was a tatstraint on their liberty:
they could not choose to turn around and walk awéyreover, this power
absolutely to restrict a person's movement wasigeovfor the purpose of
securing compliance with the search power, not Ipareidental to it.
Whilst the procedure might sometimes be relativietief, that was not
necessarily the case, especially given the breaidthe search power and
the fact that a person could be required to rematim the police officer for
as long as was reasonably necessary to permietlrersto be carried out.
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It was the applicants' case that, if Article 5 diobly, the measures in
guestion were not “lawful” and “in accordance wélprocedure prescribed
by law” because of the breadth of the discretidardéd to the executive.

55. The Government submitted that the Court hademdéound the
exercise of a power to stop and search to corstiuteprivation of liberty
within Article 5 of the Convention. Moreover, inramber of cases the
Convention organs had refused to find that resbnst on liberty far more
intrusive than those at issue in the present calbewnfthin the ambit of
Article 5 (the Government referrethter alia to Raimondo v. lItaly
22 February 1994, Series A no. 281-Ajjonis v. Lithuania no. 2333/02,
15 December 2005Raninen v. Finland16 December 1997Reports of
Judgments and Decisiori997-VIII; Gartukayev v. Russiano. 71933/01,
13 December 2005; and al&yprus v. Turkeyno. 8007/77, Commission
decision of 10 July 1978, Decisions and Reports)(DR p. 85, § 235X. v.
Germany no. 8334/78, Commission decision of 7 May 198R P4,
p. 131; Guenat v. Switzerlandno. 2472/94, Commission decision of
10 April 1995, DR 81-B, p. 13). The Government a&gthat when the
power to stop and search was looked at against dhckground, the
ordinary exercise by the police of such a power ldiquiainly not in usual
circumstances engage Article 5, and did not dansthe applicants' cases.
There were a number of specific features which edgagainst the
applicability of Article 5 in the particular circuistances of each applicant's
case. First, the duration of the searches (20 m&int respect of the first
applicant and either five or 30 minutes in respéd¢he second) was clearly
insufficient to amount to a deprivation of liberity the absence of any
aggravating factors. Secondly, the purpose for witiee police exercised
their powers was not to deprive the applicantseirtliberty but to conduct
a limited search for specified articles. Thirdijetapplicants were not
arrested or subjected to force of any kind. Foyrtthere was no close
confinement in a restricted place. Fifthly, the laggmts were not placed in
custody or required to attend a particular locattbry were searched on the
spot.

The Government further reasoned that if, contraryheir submissions,
Article 5 were held to apply, the stop and seartkearh applicant was
lawful and justified under Article 5 § 1(b).

2. The Court's assessment

56. The Court recalls that Article 5 § 1 is noncerned with mere
restrictions on liberty of movement; such restont are governed by
Article 2 of Protocol No. 4, which has not beenified by the United
Kingdom. In order to determine whether someonebeas “deprived of his
liberty” within the meaning of Article 5, the steng point must be his
concrete situation and account must be taken oha@ewange of criteria
such as the type, duration, effects and mannemgpiementation of the
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measure in question. The difference between ddmivaf and restriction
upon liberty is nonetheless merely one of degraatensity, and not one of
nature or substance. Although the process of fiestson into one or other
of these categories sometimes proves to be no &&kyin that some
borderline cases are a matter of pure opinion, Goairt cannot avoid
making the selection upon which the applicability inapplicability of
Article 5 depends (se&uzzardi v. Italy 6 November 1980, §892-93,
Series A no. 39Ashingdane v. the United Kingdp28 May 1985, § 41,
Series A no. 93H.L. v. the United Kingdopmo. 45508/99, § 89, ECHR
2004-1X).

57. The Court observes that although the lengttineé during which
each applicant was stopped and search did nottlerecase exceed 30
minutes, during this period the applicants werdrelyt deprived of any
freedom of movement. They were obliged to remaiemntthey were and
submit to the search and if they had refused theyldvhave been liable to
arrest, detention at a police station and crimgotarges. This element of
coercion is indicative of a deprivation of libenyithin the meaning of
Article 5 § 1 (see, for exampl&oka v. Turkeyno. 28940/09, 88 74-79,
24 June 2008). In the event, however, the Courtoisrequired finally to
determine this question in the light of its findsnigelow in connection with
Article 8 of the Convention.

B. Alleged violation of Article 8 of the Conventio

1. Whether there was an interference with the @pplis’ Article 8
rights

58. The Court will first consider whether the stpd search measures
amounted to an interference with the applicanggitrio respect for their
private life

a. The parties' submissions

59. The applicants pointed out that the Court ppéal had described
section 44 as “an extremely wide power to intrude tbe privacy of
members of the public” and the Metropolitan Poli€emmissioner had
conceded in the domestic court that the exercisgheopowers amounted to
an interference with the individual's Article 8 htg (see paragraph 14
above). They submitted that Lord Bingham had beemg/to conclude that
Article 8 was not engaged because “an ordinary rfigf search of the
person and an opening of bags, of the kind to whpassengers
uncomplainingly submit at airports, for examplen ccarcely be said to
reach” the requisite level of seriousness. Thegaead that a person at an
airport submitted to be searched because it waskrtbat airport officials
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had coercive powers and because the freedom teltiay air was
conditional upon agreeing to be searched. Suchrsopecould, therefore,
choose not to travel by air or leave behind anysqmal items which he
would not wish to have examined in public. Secth was, however,
qualitatively different. Citizens engaged in lawfulisiness in any public
place could, without any prior notice or any reagma suspicion of
wrongdoing whatsoever, be required to submit airtpersonal effects to a
detailed coercive examination. They could not tamray and leave, as they
could if they were, for example, hesitant to erggoublic building with a
search at the entrance. They would have no idea\wance that they were
present in an area where active section 44 powers in force. The Court's
case-law, for exampleeck v. the United Kingdomo. 44647/98, 88 57-63,
ECHR 2003-1, made it clear that an individual dmt automatically forfeit
his privacy rights merely by taking his personaims into a public place
such as a street. Moreover, the common thread mgnihirough Article 8
was personal autonomy. That concept was substgntiadlermined by the
police power to require submission to a coercivedein a public place,
particularly since the lack of prior notice entdiléhat everyone had to
assume that, wherever they went in public, theyhirig required to submit
to a search.

60. The Government submitted that the searchdbeofapplicants did
not amount to an interference with their right &spect for their private
lives. Not every act that might impinge upon a pels autonomy or
physical integrity would entail such an interferer{seeCostello-Roberts v.
the United Kingdom§ 36, judgment of 25 March 1993, Series A no. 247-
C). Whether or not the right to private life wasgaged by a particular
measure impinging on a person’'s autonomy or physategrity would
depend both upon the seriousness of that measdre@on the degree to
which the person concerned had in the circumstaacesd in a sphere
where public life or the interests of other peopkre necessarily engaged.
While the Government accepted that in certain arstiances a particularly
intrusive search might amount to an interferencéh wArticle 8, they
submitted that a normal, respectful search undarose45 of the 2000 Act
would not and that there was no interference inapglicants' cases. The
applicants were not searched at home, or everpoliee station, but on the
spot. In accordance with the Code (see paragrapdb8@e), since neither
applicant was asked to remove any articles of gigthonly an examination
of outer garments and bags was conducted, of fheetty which passengers
regularly submit at airports. The applicants weod asked for personal
details beyond their names, addresses and pladeghofin both cases, the
intrusion was of relatively brief duration. Moreoyehe applicants had
brought themselves into contact with the public esphthrough their
voluntary engagement with a public demonstratiome Tact that in other
circumstances a more intrusive search might be wiad did not enable
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the present applicants to complain of any interfeeewith their rights under
Article 8: the Court did not examine the possibbemtion of legislatiom
abstracto.

b. The Court's assessment

61. As the Court has had previous occasion to menthe concept of
“private life” is a broad term not susceptible twhaustive definition. It
covers the physical and psychological integrityagberson. The notion of
personal autonomy is an important principle undegyhe interpretation of
its guarantees (sd#&retty v. the United Kingdonmo. 2346/02, 8 61, ECHR
2002-111). The Article also protects a right to migy and personal
development, and the right to establish relatiqmshwvith other human
beings and the outside world. It may include atiigi of a professional or
business nature. There is, therefore, a zone efaation of a person with
others, even in a public context, which may fallhii the scope of “private
life”. There are a number of elements relevant tomrsideration of whether
a person’'s private life is concerned in measuriextefl outside a person's
home or private premises. In this connection, asg®s reasonable
expectations as to privacy may be a significanbugfn not necessarily
conclusive, factor (se.G. and J.H. v. the United Kingdomo. 44787/98,
88 56-57, ECHR 2001-IX anBeck,cited above, 88 57-63). IRoka, cited
above, 8§ 85, where the applicant was subjecteddoccad search of her bag
by border guards, the Court held that “any seafidcied by the authorities
on a person interferes with his or her private’life

62. Turning to the facts of the present caseCibert notes that sections
44-47 of the 2000 Act permit a uniformed policeicdf to stop any person
within the geographical area covered by the aushtion and physically
search the person and anything carried by him or Tige police officer
may request the individual to remove headgearwieat, outer clothing and
gloves. Paragraph 3.5 of the related Code of Readtirther clarifies that
the police officer may place his or her hand indide searched person's
pockets, feel around and inside his or her collacgks and shoes and
search the person’'s hair (see paragraph 36 abidwe)search takes place in
public and failure to submit to it amounts to arfente punishable by
imprisonment or a fine or both (see paragraph 38/ In the domestic
courts, although the House of Lords doubted whethdicle 8 was
applicable, since the intrusion did not reach digaht level of seriousness,
the Metropolitan Police Commissioner conceded that exercise of the
power under section 44 amounted to an interferavitie the individual's
Article 8 rights and the Court of Appeal describeds “an extremely wide
power to intrude on the privacy of the members loé public”. (see
paragraphs 14 and 19 above).

63. The Government argue that in certain circunt&sa a particularly
intrusive search may amount to an interference aitindividual's Article 8



38 GILLAN AND QUINTON v. THE UNITED KINGDOM JUDGMEN

rights, as may a search which involves perusingdaitess book or diary or
correspondence, but that a superficial search whads not involve the
discovery of such items does not do so. The Csuunable to accept this
view. Irrespective of whether in any particular e€éasrrespondence or
diaries or other private documents are discovenedread or other intimate
items are revealed in the search, the Court corssithat the use of the
coercive powers conferred by the legislation tounexjan individual to
submit to a detailed search of his person, hisheigt and his personal
belongings amounts to a clear interference with right to respect for
private life. Although the search is undertakeraipublic place, this does
not mean that Article 8 is inapplicable. Indeed,tlie Court's view, the
public nature of the search may, in certain casasipound the seriousness
of the interference because of an element of hatiih and embarrassment.
Items such as bags, wallets, notebooks and diar&s moreover, contain
personal information which the owner may feel unfmiable about having
exposed to the view of his companions or the wgldalic.

64. The Court is also unpersuaded by the analogyrdwith the search
to which passengers uncomplainingly submit at aigpor at the entrance of
a public building. It does not need to decide whetthe search of the
person and of his bags in such circumstances amdandn interference
with an individual's Article 8 rights, albeit onehigh is clearly justified on
security grounds, since for the reasons given byaplicants the situations
cannot be compared. An air traveller may be seetbasenting to such a
search by choosing to travel. He knows that hehasidbags are liable to be
searched before boarding the aeroplane and haeaofn of choice, since
he can leave personal items behind and walk aw#ywut being subjected
to a search. The search powers under section 4qualtiatively different.
The individual can be stopped anywhere and at iamg, without notice and
without any choice as to whether or not to submd search.

65. Each of the applicants was stopped by a pofiteer and obliged to
submit to a search under section 44 of the 2000 Fat the reasons above,
the Court considers that these searches constitederences with their
right to respect for private life under Article 8uch an interference is
justified by the terms of paragraph 2 of Article®ly if it is “in accordance
with the law”, pursues one or more of the legitienaims referred to in
paragraph 2 and is “necessary in a democratic tyddre order to achieve
the aim or aims (see, for exampleiperty and Others v. the United
Kingdom,no. 58243/00, § 58, ECHR 2008-...).
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2. Whether the interference was “in accordance \thth law”

a. The parties' submissions

i. The applicants

66. The applicants submitted that the object & thgal certainty
requirement running through the Convention wasive grotection against
arbitrary interference by the public authoritiesfallowed that “law” must
be accessible, foreseeable and compatible withruleeof law, giving an
adequate indication of the circumstances in whiclpoaver might be
exercised and thereby enabling members of the qubliregulate their
conduct and foresee the consequences of theimacfitne executive could
not be granted an unfettered discretion; moreotee, scope of any
discretion conferred on the executive had to benddfwith such precision,
appropriate to the subject matter, as to make theaconditions in which a
power might be exercised. In addition, there hade¢olegal safeguards
against abuse.

67. The applicants submitted that the requirenoérdccessibility was
not met in their case. Whilst sections 44-47 of2860 Act were adequately
accessible to the public, the authorisation andigoation were not. Thus,
a member of the public would know that a sectionp&dver to stop and
search could be conferred on the police, but wawatdknow at any given
time or in any given place whether it had been auferred. He could not
know whether, if he went to any particular locatibe would be liable to be
stopped and searched and, if he were stopped amchse, he could not
know whether the police officer was authorised d@oryg out the procedure.
When, unknown to a member of the public, the polad been conferred
on a constable, the constable's discretion to atmpsearch was broad and
ill-defined, requiring no grounds of suspicion arahstrained solely by the
condition that it could be exercised only for thergose of searching for
articles of a kind which could be used in connettiath terrorism.

68. They contended that although the 2000 Act @udle A (see
paragraphs 28-36 above) informed the public ofab&lability and scope
of the section 44 powers, if duly authorised, tdey not require the fact or
details of any authorisation to be publicised iny away, even
retrospectively. In the applicants' view, the eftig of the section 44 power
would not be weakened by advance notification sfavailability. Prior
notice would reinforce the deterrent effect of theasure. Furthermore, the
availability and scope of other stop and searchgmewor example, at ports
and borders, were publicised without underminirgjrtefficacy. During the
domestic proceedings the Government had conseontddet retrospective
publication of the authorisations relevant to tlese; which covered the
whole of the Metropolitan Police District. It couttbt be correct that the
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purpose of using the section 44 power had been [twhmdermined”
because the extent of the authorisation was nowkno

69. The applicants further alleged that there viesafficient safeguards
against misuse of the power to stop and search. Géwernment had
appointed an Independent Reviewer into the operatidhe 2000 Act (see
paragraphs 37-43 above). However, concerning tkierisive” deployment
nationwide of section 44 powers, for example, LGatlile had decided that
it would not be in the public interest to providetalls of the reasons and
events.

70. No prior judicial authorisation was required the availability of the
power and the possibility of bringing proceedingsthe County Court to
determine whether the power had been properly amdully used was a
wholly inadequate safeguard against misuse andraibiess. Theex post
facto review of the exercise of the power by the Coungui€ in any
individual's case did not rectify the lack of legartainty associated with
the power. The applicants’ own cases illustratésighint: once the House
of Lords had rejected their complaints under thev@ation, it was open to
the County Court only to determine whether theceifs were actually
looking for terrorist articles and whether the aggohts were obviously not
terrorist suspects, a question to which a posiamswer was virtually
impossible. The removal of the “reasonable suspiciequirement, or any
other objective basis for the search, rendered diizen extremely
vulnerable to an arbitrary exercise of power, esed only by the police
officer's honesty to divulge what type of incrimimg article he was
looking for on the occasion in question. The ladkaay practical and
effective safeguards was compounded by the appdrerdadth of the
definition of “articles of a kind which could be ads in connection with
terrorism”. There was thus a real risk that the @@amight be misused so
as to regulate protest or to maintain public ordather than to counter
terrorism. This clearly had far-reaching conseqaenior civil liberties in
the United Kingdom, particularly when, at the matertime, the
authorisation covered the whole of the MetropoliRwlice District; had
been continuously renewed every month for almaostysars; and when
there was no requirement that the authorisationdeessary or suitable, but
only “expedient”, for preventing terrorism.

ii. The Government

71. The Government submitted that the requireroéf@gwfulness under
the Convention was met in the present case by abiocaton of the
legislative provisions; the information given todividuals following a
search under section 44; the precise instructioriea Code on how search
powers were to be exercised; and the availabilitgaurt proceedings to
challenge the use of those powers by the poligedividual cases. Sections
44-45 of the 2000 Act were clear as to their effddtey gave notice to
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citizens that they might be required to submit tetep and search and
provided safeguards against abuse, well in excepsowisions of national
law that the Court or Commission in cases had helde sufficiently
foreseeable in the national security context (asoinexampleBrind v. the
United Kingdom(dec.), no. 18714/91, 9 May 1994i-Nashif v. Bulgaria
no. 50963/99, 88 117-129, 20 June 20B2bester v. the United Kingdom
(dec.), no. 18601/91, 2 April 1993).

72. In this regard, it was relevant that the stafu framework in
sections 44-46 of the 2000 Act carefully defined agstricted the purposes
for which the search powers could be used; whodcmsue authorisations;
under what circumstances and for how long authioiss: could be issued;
who could confirm those authorisations; in whatemstances and for how
long authorisations could be given and in whatuwirtstances the search
powers themselves could be exercised. In addittenGode, which was a
public document, set out very detailed instructionsthe exercise of the
stop and search power. It required an officer cotidg a search to explain
to the individual who was stopped the precise psepof the search, the
nature of the legal power exercised and the faa aature of any
authorisation given for the search. The authoosatiould be challenged by
way of judicial review proceedings on the grounattit exceeded the
enabling power in section 44 of the 2000 Act. ¥ gearch were claimed to
have been conducted for improper purposes, or aonto the provisions of
the 2000 Act or the Code, it could be challengedvly of judicial review
proceedings or in a County Court action for damagesther protection
against any arbitrary interference with individualghts was provided by
the oversight of Lord Carlile, who was appointedragependent Reviewer
to monitor the exercise of the powers under theD28¢t.

73. The Government rejected the applicants’ caoten that
authorisations should be published in advancet,Frgl crucially, it would
wholly undermine the purpose for which authorisadiowere given.
Publishing details of authorisations would by imption reveal those
places where such measures to protect againstis¢rattack had not been
put in place, identifying them as soft targets terrorists. It would
undermine the ability of the police to use stop asehrch powers
effectively, without giving advance warning to tmists, where they
suspected terrorists to be operating. It would assist terrorists in
assessing the State's effectiveness in penetrdtiegy networks or
understanding their activities.

74. The Government maintained that there were wateqsafeguards
against the misuse of the power. The combinatiorowdrsight by the
Independent Reviewer and scrutiny by the natiomairts fully met any
assertion that the section 44-46 powers could bed wwbitrarily. For
example, in the applicants' case, the County Cwag able to — and did —
examine whether the officers used their powers usdetion 45 for their
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proper purpose, namely to look for terrorist aetscl The officers were not
free to act arbitrarily. The applicants had a rigghtross-examine them and
the court was free to form its own view about tleiidence. The fact that,
in the event, the County Court accepted the officevidence did not in any
way indicate that its oversight was inadequate.

75. In the Government's view, the applicants' damfs in this
connection were, in essence, a collateral attackthenabsence of any
“reasonable suspicion” requirement in sections @4#the 2000 Act. But
there were good reasons why officers should notehtw act upon
reasonable suspicion: as Lord Bingham pointed ouhé House of Lords
(see paragraph 21 above), this was to ensure tlainstable was not
deterred from stopping and searching a person whensuspected as a
potential terrorist by the fear that he could nodw reasonable grounds for
his suspicion. It reflected the fact that intelhge rarely provided complete
information about when and where a terrorist attaegght occur and thus
that vital decisions had to be taken on the basmmudial information.

b. The Court's assessment

76. The Court recalls its well established case-hat the words “in
accordance with the law” require the impugned mesboth to have some
basis in domestic law and to be compatible withride of law, which is
expressly mentioned in the preamble to the Coneerdnd inherent in the
object and purpose of Article 8. The law must thesadequately accessible
and foreseeable, that is, formulated with suffitiprecision to enable the
individual - if need be with appropriate adviceo-regulate his conducs(
and Marper v. the United KingdofsC], nos. 30562/04 and 30566/04, 88
95 and 96, ECHR 2008-...).

77. For domestic law to meet these requirementsust afford a
measure of legal protection against arbitrary fetences by public
authorities with the rights safeguarded by the @oion. In matters
affecting fundamental rights it would be contraoythe rule of law, one of
the basic principles of a democratic society emgtiin the Convention, for
a legal discretion granted to the executive to Xgressed in terms of an
unfettered power. Consequently, the law must indicaith sufficient
clarity the scope of any such discretion confermd the competent
authorities and the manner of its exerciB®taru v. RomanidGC], no.
28341/95, § 55, ECHR 2000-WHasan and Chaush v. Bulgar{&C], no.
30985/96, § 4, ECHR 2000-XNaestri v. Italy[GC], no. 39748/98, § 30,
ECHR 2004-I; see also, amongst other exam@@éger and Others v. the
United Kingdom 25 March 1983, 88 88-90, Series A no. &lnke v.
France,88 56-57, judgment of 25 February 1993, Series A256-A; Al-
Nashif v. Bulgaria no. 50963/99, § 119, 20 June 20®3mazanova and
Others v. Azerbaijamo. 44363/02, § 62, 1 February 20®las Nadezhda
EOOD and Anatoliy Elenkov v. Bulgayiano. 14134/02, § 46, ECHR
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2007-XI1 (extracts)Vlasov v. Russjano. 78146/01, § 125, 12 June 2008;
Meltex Ltd and Movsesyan v. Armenm. 32283/04, § 81, 17 June 2008).
The level of precision required of domestic legdisia — which cannot in
any case provide for every eventuality — depends tonsiderable degree
on the content of the instrument in question, tekl fit is designed to cover
and the number and status of those to whom it tdremded (see, for
example Hashman and Harrup v. the United Kingdg@C], no. 25594/94,
§ 31, ECHR 1999-VIIIS. and Marpercited above, § 96).

78. It is not disputed that the power in questiothe present case has a
basis in domestic law, namely sections 44-47 of B0 Act (see
paragraphs 28-34 above). In addition, the Code rattRe, which is a
public document, sets out details of the mannevhich the constable must
carry out the search (see paragraphs 35-36 above).

79. The applicants, however, complain that theseigions confer an
unduly wide discretion on the police, both in teraighe authorisation of
the power to stop and search and its applicatiopractice. The House of
Lords considered that this discretion was subjeceffective control, and
Lord Bingham identified eleven constraints on abude power (see
paragraph 16 above). However, in the Court's vibessafeguards provided
by domestic law have not been demonstrated to itotesa real curb on the
wide powers afforded to the executive so as tor dfffe individual adequate
protection against arbitrary interference.

80. The Court notes at the outset that the sglice officer referred to
in section 44(4) of the Act is empowered to autb®rany constable in
uniform to stop and search a pedestrian in any speaified by him within
his jurisdiction if he “considers it expedient fthre prevention of acts of
terrorism”. However, “expedient” means no more tladvantageous” or
“helpful”. There is no requirement at the authadima stage that the stop
and search power be considered “necessary” andftinerno requirement
of any assessment of the proportionality of thesuea The authorisation is
subject to confirmation by the Secretary of Staiéhiw 48 hours. The
Secretary of State may not alter the geographicalerage of an
authorisation and although he or she can refusirgw@tion or substitute an
earlier time of expiry, it appears that in practtbes has never been done.
Although the exercise of the powers of authorisa@amd confirmation is
subject to judicial review, the width of the stamyt powers is such that
applicants face formidable obstacles in showing émy authorisation and
confirmation areultra viresor an abuse of power.

81. The authorisation must be limited in time t® Qays, but it is
renewable. It cannot extend beyond the boundarthefpolice force area
and may be limited geographically within that boaryd However, many
police force areas in the United Kingdom cover egiee regions with a
concentrated populations. The Metropolitan Policecé Area, where the
applicants were stopped and searched, extendsab@Giteater London. The
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failure of the temporal and geographical restritgiprovided by Parliament
to act as any real check on the issuing of autaboiss by the executive are
demonstrated by the fact that an authorisationtHer Metropolitan Police

District has been continuously renewed in a “rglprogramme” since the
powers were first granted (see paragraph 34 above).

82. An additional safeguard is provided by theejpehdent Reviewer
(see paragraph 37 above). However, his powerscarfined to reporting on
the general operation of the statutory provisiond &e has no right to
cancel or alter authorisations, despite the feat itih every report from May
2006 onwards he has expressed the clear view feation 44 could be
used less and | expect it to be used less” (semprhs 38-43 above).

83. Of still further concern is the breadth of thiscretion conferred on
the individual police officer. The officer is obég, in carrying out the
search, to comply with the terms of the Code. Hmwethe Code governs
essentially the mode in which the stop and seardaiiried out, rather than
providing any restriction on the officer's decisittnstop and search. That
decision is, as the House of Lords made clearbased exclusively on the
“hunch” or “professional intuition” of the officezoncerned (see paragraph
23 above). Not only is it unnecessary for him tondastrate the existence
of any reasonable suspicion; he is not requireth subjectively to suspect
anything about the person stopped and searchedsdlég@roviso is that the
search must be for the purpose of looking for Esievhich could be used in
connection with terrorism, a very wide category evhcould cover many
articles commonly carried by people in the stre@mvided the person
concerned is stopped for the purpose of searchongsdich articles, the
police officer does not even have to have grouras suspecting the
presence of such articles. As noted by Lord Browthe House of Lords,
the stop and search power provided for by sectwfirddically ... departs
from our traditional understanding of the limits pblice power” (see
paragraph 23 above).

84. In this connection the Court is struck by #tatistical and other
evidence showing the extent to which resort is Imagolice officers to the
powers of stop and search under section 44 of ttie Fhe Ministry of
Justice recorded a total of 33,177 searches in/30@4,545 in 2005/6,
37,000 in 2006/7 and 117,278 in 2007/8 (see papagrd4-46 above). In
his Report into the operation of the Act in 200Brd. Carlile noted that
while arrests for other crimes had followed seasalneder section 44, none
of the many thousands of searches had ever rdfa&terrorism offence; in
his 2008 Report Lord Carlile noted that examplepadr and unnecessary
use of section 44 abounded, there being evidencas#s where the person
stopped was so obviously far from any known tesroriprofile that,
realistically, there was not the slightest pos#ibibf him/her being a
terrorist, and no other feature to justify the stop
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85. In the Court's view, there is a clear riskadfitrariness in the grant
of such a broad discretion to the police officehil the present cases do
not concern black applicants or those of Asian ioyighe risks of the
discriminatory use of the powers against such persis a very real
consideration, as the judgments of Lord Hope, L®cdtt and Lord Brown
recognised. The available statistics show thatkblawd Asian persons are
disproportionately affected by the powers, althoutite Independent
Reviewer has also noted, in his most recent refiaat,there has also been a
practice of stopping and searching white peopleelpuo produce greater
racial balance in the statistics (see paragraphd44above). There is,
furthermore, a risk that such a widely framed poweuld be misused
against demonstrators and protestors in breachtaflé10 and/or 11 of the
Convention.

86. The Government argue that safeguards agdinseare provided by
the right of an individual to challenge a stop aedrch by way of judicial
review or an action in damages. But the limitatiaisboth actions are
clearly demonstrated by the present case. In pé#atican the absence of any
obligation on the part of the officer to show as@aable suspicion, it is
likely to be difficult if not impossible to provehat the power was
improperly exercised.

87. In conclusion, the Court considers that thevgye of authorisation
and confirmation as well as those of stop and seancler sections 44 and
45 of the 2000 Act are neither sufficiently circumbed nor subject to
adequate legal safeguards against abuse. They ddretherefore, “in
accordance with the law” and it follows that théigs been a violation of
Article 8 of the Convention.

C. Alleged violations of Articles 10 and 11 of th€onvention

88. The applicants further alleged that their tsgho freedom of
expression under Article 10, and freedom of assgmbtler Article 11, of
the Convention were violated. It was argued thatop and search which
had the effect of delaying, even temporarily, comgeraneous reporting or
filming of a protest amounted to an interferencéhwArticle 10 rights. It
was further argued that the legislation itself,hwis inadequate safeguards,
might well have an intimidatory and chilling effemt the exercise of those
rights in the form of peaceful protest and thas thas precisely the position
in the case of the first applicant.

89. The Government argued that neither the existerh the powers to
stop and search nor the exercise of those powershen particular
circumstances of the applicants' case constituteshtarference with their
Article 10 or 11 rights.
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90. In the light of its above conclusion that theas been a violation of
Article 8, the Court does not consider it necessamgxamine the applicants'
remaining complaints under the Convention.

[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

91. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

92. The applicants submitted that they had fela$sed and intimidated
by the police actions and that it would be appiterfor the Court to award
compensation of GBP 500 each in respect of nonfacudamage.

93. The Government submitted that, in view of shert duration of the
stop and search, no monetary compensation showdd/aeded.

94. The Court agrees with the Government thafititéng of a violation
constitutes sufficient just satisfaction in thecamstances of the present
case.

B. Costs and expenses

95. The applicants also claimed GBP 40,652.08udeg value-added
tax (VAT), for the costs and expenses incurred fgethe Court. These
included GBP 8,178.92 costs of Liberty (chargings&P 210 per hour for
principal lawyers and GBP 111 per hour for a traiselicitor) together with
the fees of three counsel totalling GBP 32,473ntAuding VAT.

96. The Government submitted that the hourly ratiesrged by the
applicants' representatives and the number of hclasned for were
excessive, particularly since the issues had ajrbaen litigated in detalil
before the domestic courts.

97. According to the Court's case-law, an apptiganentitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyredtand were reasonable
as to quantum. In the present case, regard beoh¢phhe information in its
possession and awards made in comparable casesstagaé United
Kingdom (see, for exampleS. and Marper cited above), the Court
considers it reasonable to award the sum of EUROB6¢overing costs for
the proceedings before the Court, less EUR 1,1&ady received by way
of legal aid.
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C. Default interest

98. The Court considers it appropriate that tHaweinterest should be

based on the marginal lending rate of the Eurofgamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1

2

6.

Declaresthe application admissible;
Holdsthat there has been a violation of Article 8 a&f @onvention;

Holds that there is no need to examine the complainteiuArticles 5,
10 and 11 of the Convention;

. Holdsthat the finding of a violation constitutes suitict just satisfaction

in respect of any non-pecuniary damage sufferetthéywpplicants;

. Holds

() that the respondent State is to pay the agppbc within three
months from the date on which the judgment becorfieal in
accordance with Article 44 § 2 of the ConventioyRE33,850 (thirty-
three thousand eight hundred and fifty euros), plug tax that may be
chargeable to the applicants, in respect of costs expenses, to be
converted into pounds sterling at the rate applecad the date of
settlement;

(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable orabove amount at a rate
equal to the marginal lending rate of the Europ€antral Bank during
the default period plus three percentage points;

Dismisseghe remainder of the applicants' claim for jugis$action.

Done in English, and notified in writing on 12 Jany2010, pursuant to

Rule 77 88 2 and 3 of the Rules of Court.

Lawrence Early Lech Garlicki
Registrar President



