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Mr Justice Tugendhat :

1.

There are two applications in this libel action. ©n February 2010 the Claimant
gave notice of its application to strike out of tBbefence, or obtain summary
judgment upon the Defendant’s defence of qualipedilege, on the ground that it
discloses no reasonable ground for defending theracOn 12 March the Defendant
gave notice of his application to strike out theolehclaim as an abuse of process, on
the ground that it reveals no real or substantel and can yield no benefit to the
Claimant, alternatively on the ground that it i®uoght for the dominant purpose of
achieving some collateral purpose.

THE PARTIES

2.

The Claimant is a substantial public company wetkn for carrying on business as
a specialist recruitment agency.

The Defendant carries on business as an independestand press agency under the
name KNS News (formerly known as Ketts News SejviBg means of websites he
invites members of the public to make known to Isitories which he then seeks to
publicise by supplying them to newspapers and gthéfishers. He had worked as a
journalist on local and national newspapers foheigars before joining Ketts News
Service, and had been a publicist for five yearthieytime of the events in question in
this action. He has made a witness statement ichwhe describes KNS as a small
service business dependent on himself and his égssipartner. He states that his only
asset of any substance is his family home, wherdéiviee with his wife and two
children, and which is subject to a substantial tgaage. It will be necessary to
consider the nature of his business in more dkgtl, in relation to his defence of
qualified privilege.

The Claimant in this action was formerly the emplopf three employees (“the
Employees”).

CHRONOLOGY

5.

In 2008 the Employees made serious allegationstaheuClaimant. The Claimant’s
case is that the allegations meant that it had dateunor condoned gross acts of
racism on the part of its senior employees, of Whiwree instances in particular are
given (“the Allegations of Racism”). The Employesmdvanced these allegations and
other allegations in proceedings they brought agdhre Claimant in an Employment
Tribunal in December 2008. Before that, in July August 2008, they had
communicated to the Defendant some of their comdai

On about 7 January 2009 the Defendant in turn comwvated the Allegations of
Racism to a journalist (“the Journalist’) on the n8ay Mirror (“MGN”).
Subsequently, on about 9 January 2009, the Emmotfemmselves communicated
these allegations to the Journalist.

On 11 January 2009 MGN published these allegatiorsn article in the Sunday
Mirror (“the Article”). The Article is in the formof a report of the proceedings
commenced in the Employment Tribunal under the ingatiKKK CHANTS’ AND
RACIST ABUSE CLAIM AT TOP FIRM But recruitment boss fight 3 black



10.

11.

workers’ tribunal case”. The Article also sets ¢l Claimants’ side of the case,
namely that “These allegations are completely witrlihe Article also sets out what
the Claimant’s defence to the each of the thremgations is expected to be.

For the purposes of the law of libel and slandes¢hvarious communications (other
than the complaint in the Employment Tribunal) ¢dased a number of publications,
both of libels and slanders, each of which may gise to a separate cause of action.
These included publications as follows:

) The publications by the Employees to the Defendant
i) The publications by the Defendant to the Journéise-publication)
1)) The publications by the Employees to the Journalist

V) The publications by MGN to the world in the Sunddyrror (also a re-
publication).

It is important to state at once that the Allegagicmf Racism were a very serious
matter for the Claimant. This follows from the faleat racist conduct is unlawful, and
is seriously so. Such allegations might impederdwuitment of the best qualified
employees, or make people reluctant to deal wighGhkaimant. These are the sort of
allegations which persuaded a majority of the How$elLords that a trading
corporation such as the Claimant should be ableetmver general damages in
defamation without pleading or proving special dgemaee egameel (Mohammed)
v Wall Street Journal Europe Spi2006] UKHL 44; [2007] 1 AC 359 [16]-[17]
(“Jameel v WS).

On 31 March 2009 the Claimant sued the Employei® Employee libel claims”).
The causes of action it sued on were the publicatarally and in writing by the
Employees to the Journalist on 9 January. The waawsplained of were the
Allegations of Racism. It pleaded the re-publicatioy MGN on 11 January, but not
as a separate cause of action. The Claimant pletdédhat republication was a
consequence of the publication of 9 January forcwht claimed damages. The
Claimant did not plead the publication by the Engples to the Defendant in July or
August 2008, whether as a cause of action, orcasmsequence giving rise to damage.
But the Claimant did plead the publication to theféhdant in July or August 2008 as
part of their case that the Employees were resptn&r the republication by MGN
on 11 January.

On 5 June 2009 the Employees filed their Defendechvis settled by Leading and
Junior Counsel. They denied that they were “resiptsgor” the publication to the
Journalist on 9 January 2009. They pleaded defeot@sstification and qualified
privilege. As part of the plea of qualified privgle they identified the Defendant, and
set out their account of their contacts with himperagraph 10, which has 36 sub-
paragraphs. The case is not easy to follow. Atgardagraph 10.4 they said that they
had contacted the Defendant in August 2008 see if there would be some media
interest in the stofy They said the Defendant suggested that they cohiia again
after they had commenced proceedings in the Emmayniribunal by filing Form
ET1. They stated that they had contacted the Dafégnalgain as suggested, and had



12.

13.

14.

15.

16.

sent him their Form ET1, and they set out an adcolinonversations between each
of them and each of the Defendant and the Joutnalis

Their account of the conversations between thermasebnd the Defendant and
between themselves and the Journalist covers swalgaghs 7 to 32. The gist of their
case seems to be that although they each had aenwinbuch conversations, and the
Journalist proposed sending a photographer, nar@rgioned to the Employees that
it was proposed to publish the Article, and thatytkid not authorise the publication
of the Article. They admitted sending the Form BE®lhe Defendant, but not to the
Journalist.

However, in sub-paragraphs 33 to 36 they advanca Whake to be an alternative
case, namely the defence of qualified privilegemake no comments on the merits of
the plea. It was set out as follows:

“[The Employees] spoke to [the Defendant] and [tbarnalist]
in order to provide them (and the public) with imf@tion
about the proceedings they had brought againsCthenant
under the Race Relations Act 1976. [The Employeesjted
the public to be made aware of the racial discranon and
harassment that they had been subjected to by gegdmf the
Claimant and the failure of the Claimant approgtiatto
address the Defendant’s concerns... In all the cistances,
[the Employees] had a common and correspondingeisiten
the subject matter of the words complained of. lrrtand
alternatively, [the Employees] published the wocdmplained
of, if they did, which is denied, responsibly and ihe
reasonable protection of their own interests ahd Journalist]
had a corresponding and legitimate interest in ihgaand
receiving the same”.

There was thus an issue in the Employee libel a@®to whether the Employees had
spoken the words complained of as a slander, arid atether they had published
the libel to the Journalist, or authorised the Dd#nt to publish it to the Journalist.

On 14 July 2009 the Claimant sued the Defendatitishaction. The causes of action
it sued on were the publications orally and in wgtby the Defendant to the
Journalist on about 7 January. The words complaioiedvere in substance the
Allegations of Racism. The Claimant again pleadedre-publication by MGN on 11
January, but (again) not as a separate cause iohadthe Claimant pleaded the
republication by MGN in support of its claim for rdages. It said that the
republication was a consequence of the publicaifon January for which it claimed
damages.

On 18 September 2009 the Defendant filed a Defdfieeadmitted the publication by

himself to the Journalist of the words complainé@®the libel. He raised a defence
of qualified privilege. He denied that he was lalfbr any damage caused to the
Claimant by MGN’s publication of the Article. Heastd that the claim against

himself was an abuse of the process of the court.



17.

18.

19.

On 26 October 2009 the Claimant filed a Reply. Tlaimant denied that the
Defendant could avail himself of the defence of lidfjed privilege, and pleaded
specifically to a number of the matters of factaoled in support of that case in the
Defence. But the Claimant does not allege malicany form. The Claimant is
critical of the Defendant’s conduct, but does ritage that the Defendant knew that
the words complained of were false, or was reckéssto whether they were true or
false.

On 19 November 2009 the hearing in the Employmeiiiihal commenced. On 8
December 2009, after 12 days of the Employees’, ¢taese proceedings were stayed
to enable the parties to carry into effect an agesd by which they had settled the
disputes between them, including the Employee libetion (“the Settlement
Agreement”). The terms of the Settlement Agreemeoluded a provision for a
statement to be made to the public (“the PubliteBtent”) as follows:

The Agreed Public Statement

a. KS, RB and CD [ie the Employees] confirm thewéa
withdrawn their claims at the employment tribundhwut any
money being paid to them by Hays Plc.

b. Hays Plc confirms it has withdrawn and discamsith its
defamation claim at the High Court without any mypieing
paid to it by KS, RB or CD.

c. KS accepts that there is no evidence to sugipedtthe
spoken words or physical actions in a meeting datgyg 2007
were motivated by racial discrimination.

d. KS, CD and RB accept that there is no evidencguggest
that either the words spoken by or the physicaioast
displayed by Hays Plc staff members and contra@besmeal
dated 26th June 2008 were motivated by racial idngcation.

e. The parties acknowledge that whilst a viral émedating to
President Obama (which entered Hays Plc email sy$tem
external sources on 5th November 2008) was racéignsive,
the matter was fully investigated and properly ti®dth by
Hays PlIc.

f. KS, CD and RB accept that there is no evidencsuggest
that Hays Plc is an institutionally racist company.

g. The parties wish to express regret that theipleyment
dispute entered the public domain via an articlehenSunday
Mirror published on 11 January 2009.”

The Article had appeared not only in print but adsathe MGN website. The terms of
the Public Statement were added by MGN to its webss an update to the web
version of the Article. The Settlement Agreemenbvided that any media

organisation which had published anything refertmghe Employees’ claim against



the Claimant, or the Employee libel action waségbovided by the Claimant with a
copy of the Public Statement. But Mr Price infornmad that it was the Defendant
who in fact provided a copy to MGN, which resultedts inclusion on their website.

THE EFFECT OF THE SETTLEMENT AGREEMENT

20.

21.

22.

23.

24,

25.

26.

The Claimant might have taken the practical vieat thith the Public Statement it
had either achieved its objective, or had comeeas to doing so as was reasonably
attainable in the circumstances. While paragrapiosf of the Public Statement could
be more categorical (instead of saying only thardhwas no evidence), taken in
conjunction with the statement in paragraph a, tlaeg an admission by the
Employees that the Allegations of Racism were witlfoundation.

However, if taking that view meant that the Claimdiscontinued the action against
the Defendant, the consequence would be an exptstine risk of an adverse costs
order. Claimants who discontinue normally have &y fhe costs of the defendant.
The Defendant is represented under a CFA. The palkexposure to costs on each
side in this action is now well into six figureshd& Claimant’s estimated future costs
as at 2 November 2009 were £135,000, and muchd@sehed since then. In reality
the Claimant has no expectation of recovering agwifscant part of its costs against
the Defendant if it wins. But it naturally wishesdvoid paying the Defendant’s costs,
which include the CFA uplift.

The Claimant has decided to carry on with the actigainst the Defendant. | have to
decide whether it is entitled to do that.

Before addressing that question | remind mysetivaf matters. First, the Claimant is
a corporation, and second the Claimant has decidedo sue MGN, and has given
reasons for that decision.

The fact that the Claimant is a corporation is highaterial for two reasons. First, in
this case the Claimant does not claim to have mdfany financial loss. Its claim is
for general damages. While the same principlesoagatnages apply in respect of
individuals and corporations for damage to repatata corporation is not entitled to
damages for injury to feelings, and cannot recaggravated damages. Accordingly,
as Mr Sherborne accepts, any damages that migawbeded in this action must be
kept strictly within modest bounds. Sdameel v WSJ27] (Lord Bingham of
Cornhill) andCollins Stewart Ltd & Anor v The Financial TimesiLf2005] EWHC
262 (QB); [2006] EMLR 5 [35].

The second reason why the fact that the Claimaatcisrporation is material is that it
is not said in this case that the words complawfedre an infringement of any right
under Article 8 of the European Convention on Hunkaghts. Companies enjoy
certain rights under Art 8, and in some cases dantagreputation can be an
interference with a person’s rights under Art 8t Bat is not this case. It follows that
the only Convention right engaged in these procegdis the right of the Defendant
to freedom of expression under Art 10.

The Claimant did not have to say why it has notdsM&N. A Claimant is free to
choose who to sue and who not to sue. But itsismiéchave given the reason. In his
second witness statement dated 29 April 2010, Mil&uy states:



27.

28.

29.

30.

31.

“... the Claimant chose not to [sue MGN] becausediveas a
potential Reynoldsdefence available to the Sunday Mirror as
well as a potential defence of neutral reportade Defendant
has always known this ... since it was set out inwlitpess
statement of Ms Afia served on the Defendant onJag
2009...”

The Claimant has given little away by this candddach side in this action is
represented by highly experienced specialist lagvyEnat assessment of the strength
of MGN'’s position is one that any such lawyer kely to have reached. At times Mr
Price has referred to it as a concession. | dopnbtit that high. | regard what Mr
Dunlavy states as an assessment, which is reab$tiehat is likely to be the position.

The Defendant could have pleaded in his Defencetliese is aReynoldsor neutral
reportage defence to the republication by MGN. g hot in fact done so. What he
has pleaded (in paragraph 23 of his Defence) is:

“Further the Claimant has made no complaint ablo@itArticle
and has indicated through the witness statement.diMs]

Afia that ‘the Article, whilst defamatory of the &mant, did at
least include in part the Claimant’'s response toalhegations
as a result of the Sunday Mirror having contactegrior to

publication’.

Mr Price has indicated that should the outcomdefefendant’s application turn on
the point, he would apply for permission to amemel Defence to plead that there is a
defence ofReynoldsprivilege or neutral reportage in respect of tepublication by
MGN. But the Defendant would prefer not to haveagsume that burden if he does
not have to, and submits that he should not beinegjdo do that. | cannot, as at
present advised, see any basis for refusing sudcpglication if it were made. The
reality of the situation may well be that the Claimhwould have no real prospect of
defeating a defence &eynoldsrivilege or neutral reportage if it were raisgdthe
Defendant in respect of the republication by MGNut B do not make that
assumption. However, the admitted balance, andremfes to the case of the
Claimant, in the publication by MGN are such thaty alamages that might be
awarded against MGN, or against the Defendant spaet of the republication by
MGN, would in my judgment be modest.

On 16 December 2009 Master Fontaine made an Qud&irfections in terms agreed
between the Claimant and the Defendant.

On 18 January 2009, following the issue of an Aqgilon Notice by the Defendant,
the Claimant disclosed the Settlement Agreementth®@rsame day solicitors for the
Defendant wrote asking (in the light of that agreatrand the Public Statement) what
the Claimant hoped to achieve by pursuing its clagainst the Defendant. On the
same day solicitors for the Claimant replied. Tleknowledge that by the Public
Statement the Claimant had received “some vindinatibut said that the Claimant
had not received any damages, and that it was eekirsgy damages and vindication
from the Defendant. They pointed out that the ckaagainst the Employees and
against the Defendant are on different causes tairadhe Employee libel action is
on the publication by the Employees, the presetdracs on the publication by the
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Defendant. They stress that the republication @ Aliticle is pleaded in respect of
damages only and not as an independent tort.

In the Order for Directions disclosure was ordedédn fact took place in January
2010. The Order also fixed a trial window betweénAlpril and 2 July 2010. The

next step ordered was that the Claimant atten€tbek of the Lists to fix a trial date

within the Trial Window, such appointment to be taier than 29 January 2009. The
Claimant did not do this. What the Claimant didvdas to issue its application of 17
February. If successful, that would limit the scagethe action, but it would not

dispose of the action one way or the other. Incefteae Claimant made clear an
intention to press on with the action to trial (b settlement were reached
meanwhile).

THE PRINCIPLE OF ABUSE OF PROCESS

33.

34.

The Defendant’s case on abuse of process is advamcevo separate bases. First, he
submits that what is alleged in this claim did ewetr, alternatively does not now,
amount to a real and substantial tddrfieel v Dow Jones & Co Inf2005] QB 946.
Second, he submits that the Claimant has pursigdl#im for a purpose collateral to
the permissible purpose of pursuing a defamatidioracbut for which it would not
have sued the Defenda@dldsmith v Sperringel977] 1 WLR 478).

The principle established rmameel v Dow Jonas as follows;

“40 We accept that in the rare case where a cldifmangs an
action for defamation in circumstances where hgit&tion has
suffered no or minimal actual damage, this may tiute an
interference with freedom of expression that is netessary
for the protection of the claimant's reputation. $uch
circumstances the appropriate remedy for the def@nchay
well be to challenge the claimant's resort to Eigjurisdiction
or to seek to strike out the action as an abugeanfess. We are
shortly to consider such an application.....

54 ... An abuse of process is of concern not merelyhe
parties but to the court. It is no longer the rofethe court
simply to provide a level playing field and to nefe whatever
game the parties choose to play upon it. The dswdncerned
to ensure that judicial and court resources areogpiately and
proportionately used in accordance with the reaquémets of
justice. ...

55 There have been two recent developments whicke ha
rendered the court more ready to entertain a swionighat
pursuit of a libel action is an abuse of proceds Tirst is the
introduction of the new Civil Procedure Rules. Ritr®f the
overriding objective requires an approach by thertcdo
litigation that is both more flexible and more proee. The
second is the coming into effect of the Human Rightt 1998.
Section 6 requires the court, as a public authaiwtyadminister
the law in a manner which is compatible with Cortien



rights, in so far as it is possible to do so. Kagpa proper
balance between the article 10 right of freedonexgression
and the protection of individual reputation must,itsseems to
us, require the court to bring to a stop as an elmfigrocess
defamation proceedings that are not serving thdinegte

purpose of protecting the claimant's reputationictviincludes
compensating the claimant only if that reputaticas tbeen
unlawfully damaged.

56 We do not believe th&tuke of Brunswick v Harmet4 QB
185 could today have survived an application tikestout for
abuse of process. The Duke himself procured thebtemtion
to his agent of an article published many yearsneefor the
sole purpose of bringing legal proceedings thatldiawt be
met by a plea of limitation. If his agent read #éicle he is
unlikely to have thought the Duke much, if any, tharse for it
and, to the extent that he did, the Duke brougktdh his own
head. He acquired a technical cause of action utwuld
today condemn the entire exercise as an abus@céss....

69 If the claimant succeeds in this action andvisrded a
small amount of damages, it can perhaps be satdhthavill
have achieved vindication for the damage done te hi
reputation in this country, but both the damage dhd
vindication will be minimal. The cost of the exeseiwill have
been out of all proportion to what has been achieVée game
will not merely not have been worth the candleyilt not have
been worth the wick.

70 ... It would be an abuse of process to continueotomit
the resources of the English court, including safsal judge
and possibly jury time, to an action where soditd now seen
to be at stake. Normally where a small claim isupid, it will
be dealt with by a proportionate small claims pdace. Such a
course is not available in an action for defamatinere,
although the claim is small, the issues are comatek subject
to special procedure under the CPR”.

35. The proper purpose of defamation proceedings isvitdicate and protect the
claimant’s reputation(Jameel v WSJ24]). The principle established @oldsmith
was explained by Bridge LJ at p503

“... ‘court proceedings may not be used or threatdoethe
purpose of obtaining for the person so using oedtening
them some collateral advantage to himself, andfeothe
purpose for which such proceedings are properlygded
and exist; and a party so using or threatening ggoitigs
will be liable to be held guilty of abusing the pess of the
court and therefore disqualified from invoking th@wers of
the court by proceedings he has abuséd’ rg Majory
[1955] Ch. 600, 623]....



. what is meant by a "collateral advantage"? Theagd
manifestly cannot embrace every advantage sougbibtained
by a litigant which it is beyond the court's powergrant him.
Actions are settled quite properly every day omgemwhich a
court could not itself impose upon an unwilling eledant. An
apology in libel, an agreement to adhere to a echwwf which
the court could not order specific performance,agneement
after obstruction of an existing right of way toagt an
alternative right of way over the defendant's laritese are a
few obvious examples of such proper settlements.min
judgment, one can certainly go so far as to say wheen a
litigant sues to redress a grievance no objectlwhemay seek
to obtain can be condemned as a collateral advantag is
reasonably related to the provision of some formedfess for
that grievance. On the other hand, if it can bewshthat a
litigant is pursuing an ulterior purpose unrelatedhe subject
matter of the litigation and that, but for his vibe purpose, he
would not have commenced proceedings at all, thahiabuse
of process. These two cases are plain; but theretisnk, a
difficult area in between. What if a litigant with genuine
cause of action, which he would wish to pursueng avent,
can be shown also to have an ulterior purpose éw\as a
desired by product of the litigation? Can he ort tfraund be
debarred from proceeding? | very much doubt it.”

36. I must also bear in mind the words of Scarman LA88G:

“Neither wealth nor power entitles a man to cerhberpress. If,
however, his purpose be to vindicate and protectdputation,
the use of all remedies afforded him by the lawtfat purpose
cannot be an abuse of the court's process. ltverneasy to
determine a man's purpose. Ordinarily this tasjudgment is
tackled only after trial. In the instant case, we being asked
to pass judgment on the respondent's purpose upon a
preliminary application, the effect of which, if essful, will
prevent him bringing to trial actions in each ofigih (it was
admitted in argument) he is pleading a cause oforact
recognised by the law. It is right, therefore, ttuabbtain before
trial the summary arrest of a plaintiff's proceegiras an abuse
of the process of the court, the task of satisfyiregcourt that a
stay should be imposed is, and should be seen,ta heavy
one: seeShackleton v Swiff1913] 2 K.B. 304, 311-312.

Unless the court is satisfied, a stay is a derfigistice by the
court - a situation totally intolerable.”

37. In addition, Mr Price submits that today the com&iion of these defamation
proceedings infringes the Defendant’s right to diama of expression. That argument
was advanced ioldsmith Bridge LJ held that it was not a considerationchald
take into account in that case.:
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“If the true issue be, as upon the authorities utstrbe, what
was (and is) the purpose of Sir James Goldsmitpuirsuing
the rights given him by law against the secondasyridutors,
Sir James Goldsmith is not putting the press iril.pErhis

purpose be illegitimate, his actions will be stayiéd is not, he
is exercising rights given him by law. If, theredpthere be in
these proceedings a threat to press freedom, teattbomes,
not from Sir James Goldsmith, but from the lawlfiga that it

provides a cause of action against distributorswad as
publishers. That is a matter for Parliament, net ¢burts. So
long as the cause of action exists, it may be iedolnless it
can be shown that it is being used to secure aateddl
advantage”.

However, | must take that argument into accounttierreasons given in the passage
from Jameel v WSgited above. Sinc&oldsmithParliament has intervened by the
Human Rights Act 1998.

THE CLAIMANT’'S PURPOSE

39.

40.

41].

42.

As Mr Price observes, there is no evidence befardrom an officer of the Claimant,

whether direct or indirect. The evidence is frore tBlaimant’s solicitors. The two

witness statements of Mr Dunlavy are expressededyniin objective terms. He does
not identify any officer or employee of the Claimhas his source. The facts he
verifies are all ones which he can set out frororimiation available either publicly or

from his conduct of the proceedings. He refers tmtwhe says are the Claimant’s
rights.

It thus appears to be common ground that, in thelsvof Scarman LJ at p499F:

“[the Claimant’s] purpose must be objectively atmieed, that
is by reference to what a reasonable man placedisituation
would have in mind when initiating or pursuing teions”.

Mr Price took me in detail through the correspommdeand the steps taken by the
Claimant in the action with a view to establishihgt the Claimant’s purpose in the
present case was only to obtain information andioh@ntation to assist in its rebuttal
of the defence in the Employee libel action. Hersitited that the proper course for
obtaining evidence was by the procedures for olbstgievidence from third parties,
which normally involves the applicant paying the@dtparty’s costs of providing the
evidence. The Employee’s denial of responsibilty publication was too weak to
justify suing the Defendant.

Mr Sherborne submitted that the purpose of suirgy Brefendant was to obtain

vindication of the Claimant’s reputation. The Emydes’ defence was weak, but the
fact is that they did deny publication, and thepegred to be asserting that they had
acted at the instigation of the Defendant. Thewlagainst the Employees might have
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44,

45,

failed. The claim against the Defendant stood adgomspect of success. That the
libel had been published to the Journalist by tleéeBdant was the Employees’ case,
and it was in due course admitted by the Defendéntication could be obtained in
the claim against the Defendant.

| accept that one of the purposes for which then@at sued the Defendant, and one
of the advantages they in fact obtained from tloatrge, was to obtain evidence as to
the publication of the words complained of by thmedoyees. But | do not accept that
that was the main purpose, and | do not acceptithéthe circumstances of this case,
that purpose was collateral or illegitimate.

All litigation is inherently unpredictable to a deg. The Employees’ denial of
publication, and their claim to have been instigagelely by the Defendant and the
Journalist, were each implausible, but not impdssibhe allegations against the
Claimant were very serious. The Claimant sued tleéeiant for the legitimate
purpose of vindicating its reputation, and didrsgaood faith.

That is my finding in relation to the period upthe Settlement Agreement. Different
considerations may apply to the continuance ofattt®n following that settlement. |
shall consider below in more detail what remainstiie Claimant to achieve in this
action. But as to the Claimant’s purpose, | hattkeldoubt. Its main purpose must be
to limit or avoid an exposure in costs that mighitdw if it were to discontinue. That
may or may not be a sufficient reason for it toatlewed to proceed in accordance
with the principle inJameel v Dow Jone8ut it is not a collateral purpose such as is
referred to inGoldsmith And Mr Price does not submit that it is.

REAL AND SUBSTANTIAL TORT

46.

47.

48.

It is the Defendant’s case that, in the action rgfahimself, the Claimant can in
practice achieve no more than they have alreadgwa®th by the Public Statement. He
stresses that the publication relied on as againsself is to a single publishee, the
Journalist. He states in his witness statements Wiale he believed the allegations
of the Employees to be credible, he does not kntwetker they are true or false, that
following the Public Statement it appears that treg not true, and that any
withdrawal of the allegations by himself would besaningless. The only way in
which the Claimant’s reputation is said to havenbgéamaged by the Defendant is by
the publication to the Journalist and the repubibcain the Article. So far as the
Article is concerned, MGN has put the Public Staemon the Sunday Mirror
website, and so far as the Journalist is concerttesl,injury to the Claimant’'s
reputation is minimal, and in any event a writteithdrawal by himself would be
pointless.

In order to see what is now at stake in this aciioms helpful to review the
correspondence between the parties.

The Claimant (through its solicitors) first wrotethe Defendant on 24 June 2009. At
that time they were concerned with the Defendattt be potential source of evidence
and as potential defendant to new proceedings. Timagle requests for the
preservation of evidence which the Defendant actédeThey asked to be told the
Defendant’s case on the Employees’ denial of resipdity. He declined. They asked
him to “undertake not to publish any material tisatiefamatory of our client”. On 1
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July Mr Price replied to that request adopting @laimant’s own form of words:
“Our client has no intention of publishing anythitigt is defamatory or your client”.

On 7 July 2009 the Claimant wrote to the Defendesking that he make an apology
and statement in open court, “indemnify our cliatall its costs in this matter” and
pay “very substantial damages”, and an undertakiener to repeat the allegations
complained of. Mr Price wrote on 14 July stating thefendant had a defence of
qualified privilege for his communications with MGN

There then followed two ancillary disputes betwé®n parties. The Claimant issued
its Claim Form and Master Fontaine made an orddeu@PR 5.4C on 20 July 2009

preventing access to the court file by a non-paftye Order also contained an
injunction: “The Defendant shall not disclose ayop any of the statements of case
in these proceedings to any third party, save Hergurposes of these proceedings”.
This is surprising. A Master has no jurisdiction goant an injunction, and an

application for such an injunction should not bedmavithout notice unless there is a
compelling reason. The witness statement of Ms Afth not draw either of these

points to the attention of the Master. Nor doespjpear to me to include any evidence
of a threat of publication by the Defendant suchvasld have entitled the Claimant

to an injunction on the merits of the application.

On 9 September the Defendant gave notice that lddvapply to set aside the Order
of 20 July. Following inconclusive correspondenae this point, he issued an

application notice on 16 November which was dispdsby Master Eastman on 20
November. There then arose a second dispute, VvileeGlaimant declined to provide

the Defendant with a copy of the Settlement Agregm®n 21 December 2009 Sir

Charles Gray gave permission to the Defendant fgeapthe orders of Master

Fontaine of 20 July. On 11 January 2010 the Claindkh disclose a copy of the

Settlement Agreement and on 14 January the Claic@rgented to the discharge of
the Order of 20 July 2009. These two disputes geecto costs, and to a substantial
correspondence as to who was to pay them, whiclCkienant eventually agreed to

do.

On 18 January 2010 Mr Price asked, in the lighthef Public Statement, what the
Claimant hoped to achieve by pursuing the claimresgahe Defendant. This and the
Claimant’s response is set out in paragraph 31abov

On 4 March Mr Price for the Defendant wrote agairask what these proceedings
could now achieve for the Claimant. He threatemmealiply to strike out the claim. He
wrote: “there is no realistic threat of any furtipetblication by our client and he made
clear before proceedings were issued that he hadctointention”.

On the same day solicitors for the Claimant reatisdl that the Claimant sought
vindication and damages. They added the Claimastalso entitled to an injunction

against the Defendant. They asked in open correkgpme for damages of £5,000, a
letter withdrawing the allegations, and undertakivag to repeat the allegations, and
Ccosts.

On 11 March 2010 solicitors for the Claimant wrdteat, in addition to the
vindication and damages previously referred to, @aimant was entitled to an
injunction. They said the damages were of seconidapgrtance. They did not accept
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that there was no realistic threat of any furtheblgation by the Defendant. They
said that the persistence with which the Defengansued his application to set aside
the Order of 20 July 2009 and the presence of an@hst at another hearing
suggested otherwise. They said that the statenmemdri Price’s letter of 1 July
(paragraph 48) was unclear, because the Defendahhdt admitted that the words
complained of were defamatory. They repeated freivious requests and quantified
their claim for damages at £5,000.

On 29 March Mr Price wrote in terms which the Claimhaccepts are unambiguous.
He wrote that the Defendant has no intention ofliphimg the allegations of which
the Claimant complains.

There is nothing wrong in a claimant seeking anemtading from a defendant not to
repeat words complained of, whether or not thenwait would be entitled to an
injunction. Defendants commonly offer such an utadeng, especially if they have
no intention of repeating the words. But as a maitdaw, a claimant is not entitled
to an injunction unless there is good ground fgerapending a wrongful repetition:
Jameel v Dow Jond34]-[76].

As from 29 March, the Claimant accepts that thesgitirof an injunction can no
longer be relied upon as a legitimate aim for ther@ant to pursue. In my judgment
it never was. The Defendant’s involvement in tHfgiais in his business capacity.
He has no personal knowledge of the matters whiehtlze subject of the words
complained of. His only interest in any republioatiwvould be on a business basis.
From the date on which this action was commencerkettvas no realistic prospect of
the Defendant repeating the words complained ofwideld have been very unwise
and unreasonable to do so before the Settlemergefwgnt. It would have been the
height of folly for him to do so after the Publita&ment. There is nothing to suggest
he would do that.

That leaves vindication and damages as the onlgdera which the Claimant can
pursue. Mr Sherborne referred me to a number dfkmelwn cases on the jurisdiction
to strike out a claim for abuse of process. In nohthem are the significant facts at
all similar to those in the present case. In mygjadnt the significant facts are that
the Claimant is a corporation, that the Defendard professional intermediary and
not the originator of the words complained of, tilhé action is brought on a
publication to a single individual, the Journaligtat the republication gave proper
coverage to the Claimant’s case (so any damage&iveeulikely to be modest) and
that the Claimant has received vindication bothmfrthe originators of the words
complained of (in the form of the Public Statemeantyl from MGN (in the form of
the republication on their website of the Publiat&ment). That damages would on
any view be modest is accepted by Mr Sherborneolfar as the damages may have
value as money they are not worth pursuing. If @&mant pursued this action to
trial and won, there is little prospect that it webbbe able to enforce any award that it
might have. The Defendant would be unable to pay significant part of the
damages and costs that might be awarded againsDisimages in defamation actions
have an additional value: they are symbolic. Thegrkmthe seriousness of the
defamation and are a part of the vindication. Buthe present case, the sum itself
could not be so high as to add any value in termsimdication to the Public
Statement.
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For these reasons alone | would hold that the uskthis action after the Settlement
Agreement was and is an abuse of the process abtime There is simply nothing of
value that it can achieve for the Claimant.

Finally, I consider the Art 10 rights of the Defemd. In the event nothing turns on
this in my judgment. But in case | am wrong in nonclusion so far (namely that
there is no further legitimate aim to be pursuedhgyClaimant) | set out my view on
this point. If an award of £5,000 is a legitimabe dor the Claimant to pursue in this
action at this stage, then this action is in mywwieot a proportionate means of
pursuing it. As argued by Mr Comyn QC@voldsmith and as established Jameel v
Dow Jones [40], a libel action can constitute an ieterice with the freedom of
expression of the defendant. | find that to bersthe present case. The costs and the
demands on the limited resources of the court Watld be involved, and the
devastating effect on the Defendant, would not droensurate with a (probably
irrecoverable) award in favour of the Claimant, ihngvregard to the vindication
already achieved by the Claimant in the form of tReblic Statement. The
Defendant’s role in the matter was a narrow (thougportant) business role. The
Claimant’s solicitors speak of the role of a puistian harsh terms: Mr Dunlavy’s
witness statement refers to him as “hawking staaresind the press for commercial
gain... for his own financial reasons” (first withedatement paragraph 8). But that is
simply his personal view. Mr Dunlavy also rightlgfers to the Defendant as a
journalist (second witness statement paragraplald)ough unlike most journalists,
the Defendant regards himself as providing a sertacthe source of story and not
just to the newspaper which circulates the storyth® public. In my judgment
journalists may work in many different ways, andinot just journalists who provide
their services exclusively to the media who aretledtto be regarded as serving a
function which may be of benefit to the public.

The court now recognises that the defences availbla defendant in defamation
proceedings are not the only means by which thegiaes effect to the principle of
freedom of expression. As the court notedameel v Dow Jondg$5] the Claimant
must be pursuing the legitimate purpose of pratgcitis reputation. If it is not doing
that, or if the means by which it is doing it aispidoportionate, the court may have
regard to the principle of freedom of expressiomdaciding whether or not the claim
should be allowed to go forward at all. For exampi®ee v Telegraph Media Group
Ltd. [2010] EWHC 924 (QB) (28 April 2010) [29] Sharphad regard to Art 10 in
deciding an issue on meaning in a libel action.tl®es court said inlameel v Dow
Jones[40], it will be rare that the pursuit of a legmate libel action by a claimant is
held to be a disproportionate means of pursuing dime of vindication of the
claimant’s reputation. But on the particular factghis action, | find that to be the
case here.

In holding that the pursuit of this action is amusé of process, | mean no criticism of
the Claimant or their lawyers. The word “abuse” hapecial meaning in the law and
implies no subjective wrongful state of mind on tpart of the Claimant or its
lawyers. | have already recorded my view that tHain@ant was faced with a
seriously defamatory allegation. It had every reasopursue its legal rights, and to
do so forcefully. It chose, quite properly, not she Defendant in the first instance.
Claimants in defamation actions are normally cdriefiheir choice of whom to sue.
They do not sue all the many potential defenddrasdre available in most cases. But
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once the Employees had denied responsibility fdripation, it was prudent for the
Claimant to preserve its rights against the Defahda

But the fact that the Claimant acted reasonablgr@serving its rights and suing the
Defendant, is not a reason why it should be edtitle continue pursuing the
Defendant once it has become clear that it hasewaediits objective in the action
against the Employees. If the Employees had beed fmw the money, it might have
been expected that the Claimant would have soughedover from the Employees
the costs that they would incur in discontinuingittaction against the Defendants. If
they had taken their action against the Employedsal, and won, they might have
expected to obtain an order that the Employeestpaygosts of the Claimant and the
Defendant. It has always been the Claimant’s daseitt sued the Defendant because
it was prompted to do so by the denial of publmaipleaded by the Employees. But
the fact that Claimant chose not to do that (nobtidor good reason) is not a reason
why the Defendant should have to continue defentfirsgaction.

DAMAGES FOR REPUBLICATION BY MGN

65.

66.
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Mr Price advanced a separate argument that it wbeldontrary to Art 10 for the
Defendant to be held liable for the republicatignNMdGN on the particular facts of
this case, namely where it must be taken that MG@GNIgdvhave had a defence under
Reynoldr neutral reportage.

The argument required considerationMdManus v Beckharf2002] EMLR 40 [39],
Slipper v BBC[1991] 1 QB 283Clift v Timms[1997] QCA 61,Belbin v McLean
[2004] QCA 181 [30] and@aturina v Time$2010] EWHC 696 [52]-[54]. He submits
that where the commercial republisher h&esnoldsdefence, or may have one, and
is not sued, it is not consistent with Art 10 tagburnalist who played the role of an
intermediary should have to bear the burden ofngiand proving the republisher’s
defence. He may not have access to the withessestlaer evidence to enable him to
do so.

In Collins Stewart Ltd & Anor v The Financial TimeslL[2005] EWHC 262 (QB);
[2006] EMLR 5, 112-3 paragraphs [24]-[28] Gray J dmasome important
observations on the difficulties that may ensue mwaeclaimant chooses to sue on a
republication only in support of a claim for damsgand not as a substantive cause of
action. This is a difficult topic. Since | do noave to address it, it is better that |
should not do so.

CLAIMANT'S APPLICATION TO STRIKE OUT QUALIFIED PRIMLEGE

68.

69.

This too is a subject which | am not required tdrads, given the conclusion that |
have reached. But | shall state my conclusionstighor

Mr Price submits that the occasions on which théebaant published the words
complained of to the Journalist were protected bsnmon law duty and interest
qualified privilege (seddam v Ward1917] AC 309). He also submitted that they
gave rise to &eynoldgrivilege. Both submissions involve a developmarihe law.

It seemed to me that if he succeededR&ynoldshe did not need duty and interest
privilege, and if he failed oReynoldsprivilege, he could not succeed on duty and
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interest privilege (se&eaga v Harpef2008] UKPC 9; [2009] 1 AC 1 [15]). So |
considered only the argument Beynoldrivilege.

The gist of the case pleaded by the Defendant isllasvs. The subject matter of the
words complained of was a matter of public interébis much was accepted by Mr
Sherborne for the purposes of this hearing onlye Diefendant is a journalist who
solicits and receives from members of the publiories that they wish to be
publicised by the press or other media. The Defetsl@ractice, which he followed
in this case, is to seek to filter out stories whare obviously false, and to forward
them on to another journalist to be given furtherestigation. For example in the
present case, the Defendant did nothing aboutttrg shen it was first offered to
him in about August 2008, but waited until he reedithe information in the form in
which it was submitted to the Employment Tribuiidie Defendant does not assume
all the tasks that would have to be performed leefrblication to the world at large
could be held to be responsible journalism. Fomgda, he does not check the story
with the subject of the story whom might be defaméte has established
relationships with other journalists. He does naitlzh to the world at large, and his
understanding with the journalists to whom he daodslish stories is that they, or the
organisations for which they work, will carry otmettasks necessary to be performed
if publication to the world is to be counted aspa@ssible journalism. He published
the words complained of to the Journalist and thholnim to MGN on that
understanding. They agreed that MGN would needake tlegal advice. He was
justified by events: MGN did publish to the worlhd they did so in a form which
met the requirement of responsible journalism.

Mr Price submits that it is not necessary for trefeddant to have acted as if he was
the person who made the publication to the worlthege. He acted responsibly in
confining his publication to one publishee in the#caemstances and on the
understanding set out above. That is sufficiene Btrasbourg Court has recognised
the need to give protection to sources in the diffecontext of disclosure of sources.
But the same principles requiReynoldsprivilege to be afforded to at least an
intermediate source such as the DefendantF8emcial Times v UKApplication no
821/03 [2009] ECHR 2065 [59Reynoldsprivilege may in principle extend to any
person who publishes material of public interesiny mediumSeagd11].

Mr Sherborne submits that this argument is hopelekss submits thaReynolds
represents an exception to the general princi@edtpublisher of a libel is liable for
the republication unless he can prove the trutithef allegations or some other
established defence. On the facts of this caseDiendant’'s argument has no
application, because on his own case he looksdaootlginator of the story as his
principal. The Employees obviously had an axe fadgrbut the Defendant did not
check the story or ask the Claimant for its sidéhefcase. The Defendant’s argument
is authoritatively closed to him bvlalik v Newsposi2007] EWHC 3063 (QB). He is
in effect to be treated as the originator of thedsccomplained of, and the originator
cannot claimReynoldsprivilege. Anyone who claimReynoldsprivilege must satisfy
all the requirements for responsible journalismaggtby Lord Nicholls.

Mr Price submits thaMalik is distinguishable. In that case the defendantSdiott
was the writer of a letter published in a newspapée action was brought on the
publication to the world at large, not (as in thlegent case) on the publication to the
single addressee of the letter. The letter wasaderés letter intended for publication
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in the form in which it was sent, and the writersweot performing the function of a
journalist even on an ad hoc basis (see paragf@ph$o there was no reason for the
claimant in that case to sue the writer of theeletin the publication to the single
addressee.

In my judgment the point raised in the Claimanpglacation is not one which | ought
to decide on an application to strike out or famsoary judgment.

In Reynoldsthe first defendant was the corporate commercidilipher, Times
Newspapers Ltd. There were three personal defesidad said to be the writers of
two articles, and the editor. During the trial #tion was discontinued against one of
the personal defendants on the basis that he lmresponsibility ([2001] 2 AC at
p134C). The plaintiff succeeded against all theaiemg defendants, obtaining an
award of 1p. In giving the leading opinion Lord Natls did not need to consider the
roles of the two remaining individual defendantss ldonclusions at [2001] 2 AC
204-5, including the well known list of ten mattéosbe taken into account, are not
directed to each of the defendants individually. ba facts of that case, all the
remaining defendants failed on their appeals.

But in the present case it is necessary to consuthat might have happened if the
corporate defendant D1 had succeeded, on the hhats (acting through its

representatives) it had satisfied the requiremehtgsponsible journalism. Suppose
the individual defendants worked on the story penfog different roles, so that only
one of the individual defendants D2 had taken stepgerify the information and

sought comment from the subject of the story, wthikeother D3 had done neither of
these things, but had confined himself to receivimfigrmation from the source or

sources. The appeals of D1 and D2 would then haveegded. Would the appeal of
D3 failed? My provisional view is that that woul@ lcontrary to the principles that
the House of Lords was formulating. | see no pplecion the basis of which each
defendant has individually to satisfy all the aidefor responsible journalism,

regardless of whether he is one of a number ofviddals contributing to the final

publication in circumstances where the roles aegexhout or the tasks distributed. If
that provisional view is right, the next questionsiag is: would it make any

difference if D3 was not employed by D1, but freek, or if (like the Defendant) he
was providing a service to the source?

That as it seems to me is the question that igdais this case. This is a point which
is an important one and may be fact sensitive.

CONCLUSIONS

78.

For the reasons set out above, | strike out thergavhile making clear that | do not
consider that this reflects adversely on the Claimar its advisers. It is a
consequence of their success in the Claimant’sggaings against the Employees.



