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Mr Justice Tugendhat :

1.

This is the adjourned hearing of News Group Newspaptd (“NGN’)’s application
for third party disclosure against the London Bgtowf Haringey (“Haringey”). The
hearing was adjourned on 13 January to give anrtjpty for other person affected
to be contacted and to express their views.

The Claimant Ms Henry has not attended and hagiaeh notice of any objection to
the application. Mr Preece attended by counsel Nbxaf.

The application is made in a libel action brougihtNds Henry against NGN. Ms
Henry is a senior social worker employed by Hanndgen 11 December 2006 Peter
Connolly (“Peter”) was referred to hospital. He veashild aged 17 months who came
to be known as Baby P. Ms Henry was responsibld&ger until about 25 January
2007, when responsibility for him was transferredbothers. Peter died on 3 August
2007. On 11 November 2008 Peter's mother, her mmdrand his brother were
convicted of causing Peter’s unlawful death.

NGN publishes The Sun and the News of the Worldalte very extensive coverage
to the death of Peter, as did many other news métsaHenry sues in respect of
some 35 separate publications by NGN. The meansigs attributes to these
publications differ in detail. But for the most pahe alleges that the meanings
include that she was to blame for the horrific ikgl of Peter by her gross and
disgraceful incompetence as a social worker indiegito return him to his mother
when she was already on bail for assaulting hird,kanallowing obvious, severe and
protracted abuse to go unchallenged. There is @ qfigustification to a_ucas-Box
meaning substantially to the same effect.

In her Reply to the Particulars of Justification Menry sets out her case. It is, in
summary, that she was aware that Peter was atanskihat her view, as expressed to
others within Haringey, was that Haringey shoulghagor an Emergency Protection
Order if the mother would not consent to Peter dp¢aken into local authority foster
care accommodation. Her case is that this course opposed by others within
Haringey. The others in question included Ms AgWéste, Ms Henry’'s team’s most
senior social worker, and Mr Clive Preece, the Qer$ervice Manager, who
overruled her, and whose decisions she reluctacttgpted.

From this it can be seen that the interests of kde€e are similar to those of NGN.
Mr Preece supports NGN'’s application, and on hisalieMr O’Dair adopted all the
submissions of Mr Wolanski. Mr O’Dair stated thia¢ tdeath of Peter, and subsequent
events relating to it, have devastated his lifasdume the same is true in the case of
Ms Henry. Given the form of Ms Henry’s Reply, arigdication she might achieve in
this action is likely to have a correspondingly exbe impact on the reputations of Mr
Preece and (it seems likely) on the reputationstieérs who were concerned in the
making of the decisions concerning Peter in theogell December 2006 to 25
January 2007. The libel action is of also of geeghificance to NGN.

Another person whose interests are affected bylittgation is Ms Janet Lamb. She
chaired the child protection conference held onD&Zember 2006. Ms Lamb has
been contacted, and has spoken by telephone taukir & Haringey. He sent to her a
copy of a statement she had made, but she hasivet gny indication of her
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intentions concerning this hearing. Attempts to taoh Ms White have been
unsuccessful. The Secretary of State for Educalies been informed of this
application. By letter dated 11 February 2011 thmea$ury Solicitor wrote that the
Secretary of State did not wish to make any comrnmethtis matter.

Initially NGN sought from Haringey a lengthy list documents of which it required
disclosure. Mr Wolanski has acknowledged the serieas with which Haringey has
addressed NGN'’s request, and the co-operative anslcentious manner in which
Haringey has responded, acting through Mr Burn EimdHowling of counsel. In
addition, two of the documents NGN sought from Hgeiy are to be provided to it by
Mr Preece. The result of this is that NGN has abaed its applications against
Haringey in relation to all but two of the severnegmries of documents to which the
request had been reduced at the hearing in Janttzoge two are:

“(3) Records of interviews conducted for the pumposf

Individuals Management Reviews [IMR] by Haringey [Ms

Henry], Ms White, Mr Preece and Ms Lamb, in sodarthose
interviews concern consideration of decisions feter] in the
period December 2006 to January 2007,

(5) The Second Individual Management Review for i&oc
Care, dated February 2009, in so far as this rdatemmatters
concerning [Peter] for the period 11 December ® ¢hd of
January 2007”.

Applicable law

9.

10.

11.

CPR 31.17 provides:

“(1) This rule applies where an application is méni¢he court
under any Act for disclosure by a person who isapfrty to
the proceedings.

2 ....
(3) The court may make an order under this rulg arlere —

(a) the documents of which disclosure is soughtligedy to
support the case of the applicant or adverselyaffe case of
one of the other parties to the proceedings; and

(b) disclosure is necessary in order to disposdyfaf the
claim or to save costs....”

CPR 31.19 provides for the withholding of disclasifrthat would damage the public
interest.

In CPR 31.17(a) “likely” means “may wellThree Rivers DC v Governor of Bank of
England (No 4]2003] 1 WLR 210 para 32. lgranson v Home Offic2003] 1 WLR
1952 the Court of Appeal said, in relation to theccktion given in the opening
words of CPR 31.17(3):
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12.

13.

14.

15.

16.

“The third and final stage under rule 31.17(3)asthe court to
exercise its discretion whether or not to make atero Here,
wider considerations may come into play, but tharconly
reaches this stage if the two conditions in (a) @)dre met. It
is at this point, in my judgment, that public irdst
considerations fall to be taken into account ahdecessary, to
be balanced. Two competing public interests havenbe
identified in the present case, on the one hand pikgic
interest of maintaining the confidentiality of tleosstho make
statements to the police in the course of a crimina
investigation, and on the other the public intersensuring
that as far as possible the courts try civil clamnsthe basis of
all the relevant material and thus have the besspact of
reaching a fair and just result.”

In Flood v Times Newspapers L@D09] EWHC 411 (QB); [2009] EMLR 18 Eady J
noted that other considerations that might come jopday at this third stage included
whether or not disclosure would infringe third yatights in relation, for example, to
privacy or confidentiality. By the same token, iry fudgment, the rights of third
parties may be taken into account as supportivteefpplication. The rights of third
parties may also be relevant to condition CPR 3b)1 Disposing fairly of a claim
normally means disposing of it fairly as betweea plarties. But if third parties may
be affected, then the court is required to takentimgo account. Where the rights of
third parties are Convention rights (such as Arights), as is not infrequently the
case, then s6 of the Human Rights Act 1998 require<Court to have regard those
rights.

The various considerations which the parties invMoktude:

)] The public interest of maintaining what Haringeyts is the confidentiality
of the statements made to interviewers preparingdM

i) The reputation rights (that is Art 8 rights) of Mienry and Mr Preece (Ms
Henry's Art 8 rights are engaged, but she has s&ed the court to take
account of them in relation to this particular aqgtion)

i) The freedom of expression rights (Art 10) of NGN.

As to the meaning of “necessity”, Mr Howling subsnithat the test under CPR
31.17(b) may not be satisfied in respect of a mtédocument if an applicant already
has received disclosure of sufficient document®nable it to advance its case. |
accept that that may be so in principle. There rbesa limit beyond which it is not
reasonable to require third parties to assistlittg by giving disclosure.

In relation to the IMR (document (5)), Haringey epts that it is clearly relevant
within CPR 31.17(a). The only point it takes isttldgsclosure would damage the
public interest.

In relation to the IMR interviews (document (3)) rit@ey accept that the interviews
of Ms Henry, Ms Lamb, Ms White and Mr Preece atealkvant. It does not accept
that disclosure is necessary, having regard tahall other information disclosed,
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17.

whether in the action, voluntarily by Mr Preece, loy Haringey itself while
addressing NGN'’s request. In addition, Haringey nsitt that disclosure would
damage the public interest.

The issue of necessity, as advanced by Mr Howiggpt easy to address on the facts
of this case. While | accept that there has bebstaantial disclosure given to NGN, |
have not been taken through all the disclosed deatsn| doubt if that would have
been a useful exercise in any event. Given therappa&lear contradiction between
Ms Henry and the other members of her team, ik&yl that much will depend on the
oral evidence. For that purpose, | think it woudddifficult to conclude that it was not
necessary, on the facts of this case, to ordedideosure of those documents which
are relevant in the sense of CPR 31.17(a).

IMR and SCR and the public interest

18.

19.

20.

21.

It is normal for there to be a Serious Case Revig€R”) following the death of a
child at the hands of the adults who should bengafor him. The case of Peter is
unusual in a number of respects. In his case thave been two SCRs and both of
those have been published. In the past it has een bhe practice to publish SCRs,
and | am told that in fact only four have been [glt#d in total. So at least some
information from IMRs has been disclosed to thelipuh this case.

Mr Burn has explained the importance of IMRs iretdr to NGN's solicitors dated 1
October 2010. IMRs are a significant aspect ofghacess for carrying out a SCR.
The purpose of a SCR, as explainedWorking Together to Safeguard Children
(2006: the edition applicable to the present cpaeq 8.3 is to:

“1. establish whether there are lessons to be tideom the
case about the way in which local professionals and
organisations work together to safeguard and prentbe
welfare of children;

2. identify clearly what those lessons are, howy thall be
acted on, and what is expected to change as d;resul

3. as a consequence, improve inter-agency workmughetter
safeguard and promote the welfare of children”.

The aim of SCRs is to look openly and criticallyiaglividual and organisational
practice. Individuals who are interviewed as pdrthe process of compilation of an
IMR should be able to discuss and reflect on tree daeely and frankly. Mr Burn
remarks that prejudice to that process is likelyptour where those individuals are
aware that the content of an IMR may be disclogethé world. Individuals may
become defensive. IMRs are not part of a discipjinaocess, and the focus and
scope of an IMR is not that required of a discigfyn process. But there may be
disciplinary procedures, and they are confidentiaterviewees might be concerned
about press coverage if they believed that IMRsewmble to be disclosed to the
public.

As to the public interest and other interests eadagVir Burn explained the
following. There is the confidentiality of the cthiand the family, but he accepts that
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22.

23.

24,

25.

26.

this interest can generally be maintained by appatg measures (including
redaction). The legitimacy of the process will besatened if there is a reasonable
suspicion that full and open participation of iniewees has been inhibited by
concern about possible future disclosure. | acttggitthese are real concerns to which
| must have regard.

Mr Howling also relies on a letter of 10 June 2@0ddn Mr Tim Loughton MP, the
Parliamentary Under Secretary of State for Childaad Families, on the publication
of SCR reports. He referred to para 8.50Mdrking Together to Safeguard Children
(2010). He said it should be read as meaning tmatIMMRs should not be made
publicly available (but the overview report sholld published). It was because of
Haringey’s reliance on this letter that the Secketaf State was notified of this
application. But as mentioned above, the Treasotigi®r has written that there is to
be no comment from the Secretary of State. Thall ithat the letter says. So | regard
the public policy as expressed in the letter ofl@Be 2010 as neutral in relation to the
issues | have to decide.

Mr Howling also notes that in related judicial rewi proceedings which Mr Preece
has instituted, he states that he was sent a etlagtract of the IMR, and that he was
told that his interview was solely for the purpogehe IMR.

Mr Wolanski draws attention to the absence of amntion by Haringey of future
disclosure or confidentiality. It is not said inetlpresent case that any specific
assurance was given to any of the intervieweesugstipn that there would be no
disclosure in the future.

Mr Wolanski also refers to two authorities. In Wlliam Ward [2010] EWHC 16
(Fam) Munby J reviewed the jurisprudence on disolest para [121-[122]. He also
noted at para [127] that what social workers wesleed about in interview was not
about their own private affairs, but what they halene in their professional
capacities. That case concerned anonymity, andehesed it: [174]. InScience
Research Council v Nas§E80] AC 1028 at p1070 Lord Salmon rejected tbeom
that production of the documents in question int tase would affect the candour of
candidates for promotion.

Mr Howling accepts that in the case of a publidhauty such as Haringey seeking to
enforce an obligation of confidence, the burden peirsuading the court that
documents are confidential and should not be dseddies on the authority. G v
Guardian (No 2J1990] 1 AC 109, 283C-D Lord Goff said:

“... although in the case of private citizens theseai public
interest that confidential information should asclsube

protected, in the case of Government secrets thre faet of

confidentiality does not alone support such a asioh,

because in a free society there is a continuindiguiterest

that the workings of government should be operctotgy and

criticism. From this it follows that, in such cas#sere must be
demonstrated some other public interest which reguthat
publication should be restrained.”
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27.

28.

In the present case, Haringey is not seeking toreafan obligation of confidence
against NGN. It is resisting an application forattisure. But it became apparent just
before the adjourned hearing that Mr Preece hadiwved copies of the IMR and
interview relating to himself. He was willing tosgiose these to NGN, but Haringey
made clear that it would object to that. | am notai position to resolve in this
judgment any issue there may be on this point betwéaringey and Mr Preece. But
if Haringey were to seek to enforce an obligatibeanfidentiality against Mr Preece,
the remarks of Lord Goff would be in point.

Those remarks also cast light on what the publier@st is in relation to a public
authority. There is a public interest that the vilogk of local government in child
protection matters should be as open as possilsiertviny and criticism.

The balancing exercise

29.

30.

31.

32.

33.

34.

| must weigh in the balance the difference interebtit have been invoked by the
parties. Whether or not a local authority shoulddwspired to produce documents of
the classes sought in this action is a questionnthest be answered in the light of the
particular facts of the case. There is no generslvar.

Of notable significance in this case is the seness of the issues at stake in this libel
action, in particular the Art 8 rights of Ms Henir Preece, and, | shall assume Ms
White and Ms Lamb. If | do not order disclosureHgringey, and if Ms Henry were
to succeed on a false basis (that is on a basighaih she would not have succeeded
if the disclosure sought had been given), the aumeseces may be of the utmost
seriousness for those individuals, as well of cedios NGN.

In one sense the death of Peter, horrific as it vwgasadly not exceptional. There are
all too many cases of abuse of children at the fiafidhose who are responsible for
their care. This is sadly something with which lomathorities have to deal almost on
a weekly basis (so | am told by Haringey). Very mai these deaths occur, as did
Peter’s, following abuse at home, perpetrated leyniother or her friends. But very
few such cases give rise to libel actions.

The fact that an order may be made in this libéloacseems to me to be likely to
have a limited impact on interviewees in future IMRerviews. That is particularly
the case because the application has been made¢heitictive support of one of the
interviewees. It may well be that there will be eatlsuch libel actions in future, and
that this case is not unique. But each case isréifit and this one must be considered
unusual.

Mr Howling invited me to read the documents disaltesof which was sought. |

declined to do that. One reason for this is thahiscareful and detailed Skeleton
Argument he had set out the passages from the dadsnm question which in his

view were, or might be, relevant.

What is sought here is not publication of the whalleghe IMRs and interviews, but
those parts which concern Peter and the period ddeidber 2006 to the end of
January 2007. The parties may at any stage of theepdings submit to the court
proposals for limiting the extent to which any paftany document which may be
disclosed will be available to the public. The ¢omtll in any event be under a duty to
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keep this under review, pursuant to s.6 of the HuRights Act 1998 and Art 8, in so
far as living individuals are concerned.

35. In my judgment the documents of which disclosureasght may well support the
case of NGN or adversely to affect the case of Marll, and disclosure is necessary
in order to dispose fairly of the claim, includimghat is fair to third parties whose
reputations may be affected by the outcome of tpeseeedings.

Conclusion

36. Having weighed the various submissions, | am satisthat the conditions in CPR
31.17(3)(a) and (b) are satisfied in this case, thatlit is a case in which | ought to
order the disclosure which is sought and remainssine.



