Judgment Approved by the court for handing down. HUTCHESON V NEWS GROUP & ORS

Neutral Citation Number: [2011] EWCA civ 808

Case No: 2010/2863

IN THE HIGH COURT OF JUSTICE

COURT OF APPEAL (CIVIL DIVISION)

ON APPEAL FROM

Mr Justice Eady

HQ 10X04600 Royal Courts of Justice
Strand, London, WC2A 2L L

Date: 19/07/2011

Before :

THE MASTER OF THE ROLLS
LORD JUSTICE ETHERTON

and
LORD JUSTICE GROSS
"""" Between:
Christopher Hutcheson (formerly known as “KGM”) Ap pellant
News Group N-ea\:\r/fpélpers Ltd & Ors Respondents

Mr Hugh Tomlinson QC and Ms Sara Mansoori(instructed byschillings) for theAppellant
Ms Adrienne Page QC and Mr Jacob Deatfinstructed byFarrer & Co) for theFirst
Respondent
Ms Heather Rogers QC(instructed byDavenport Lyons) for theSecond Respondent

Mr Mark Warby QC (instructed byReynolds Porter Chamberlair) for theThird
Respondent

Hearing dates: 24& 25" May 2011

Approved Judgment



Judgment Approved by the court for handing down. HUTCHESON V NEWS GROUP & ORS

LORD JUSTICE GROSS:

INTRODUCTION

1.

This has been the appeal of the Appellant, “KGM’haswas originally styled, from
the Judgment of Eady J, dateti December, 2010 (“the judgment”), refusing him a
“privacy” injunction against the First RespondeiNGN”). The judgment also dealt
with an issue which arose between KGM and the Sk@md Third Respondents
(“MGN” and “ANL” respectively).

At the conclusion of the hearing, we indicated tR&M’s appeal in respect of NGN
would be dismissed, with our reasons to follow.e3édnare my reasons.

Various consequences followed from giving our deaisit once. First, it necessarily
followed that KGM can now be referred to by his eamMr. Christopher Hutcheson
(“Mr. Hutcheson”) - a course | propose to follow tims judgment. Secondly, this
judgment can be and is a public judgment. Thirthgre was no longer any need for
the judgment of Eady J to remain a Judgment ina@jvalbeit that some very few
redactions remain in place, for extraneous reasgnsh need not take up time here.
Fourthly, the issue between Mr. Hutcheson and M@Gdl ANL became academic, so
that no more need be said of it.

In essence these proceedings concerned Mr. Huttlsesoplication to restrain NGN
from publishing information in the following categes:

) As to the fact of his relationship with Francesl&ty

i) As to the fact that he is the father of Christopdwed Victoria (of whom more
below);

1)) As to Frances and their children (i.e., Christopaed Victoria) being Mr.
Hutcheson’s “second family”.

| gratefully adopt, from the judgment, Eady J's @se summary of the factual
background:

“ 10. The information in respect of which the Claim seeks to
maintain confidentiality falls within a very narrosompass. In
1968 he married a lady with whom he had four ckiidrwho
are now grown up. The marriage still subsists. the
meantime, from about 1976 he developed a relatipnsith
another woman with whom, in 1979 and 1981 respelgti\ne
had two children. Obviously, they too are now aslufior many
years, however, the Claimant managed to keep themation
about his ‘second’ family secret, to a greateremsér extent.
How far he succeeded in this intention has beenatiemof
debate in the light of the limited evidence avd#abThe
position now is that, finally, all members of thdaithant’s
‘first’ family are aware of the situation, althouglam told that
one of his daughters was only informed two or thweeks ago.
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She was told by her husband, who himself had knofvtine
‘second’ family only since the beginning of lastye

11. The Claimant’s case is that the informationn@ more
widely known than among his two families and thaisinot
‘public knowledge’. He says that he still has asmrable
expectation of keeping his ‘second’ family secinetthe sense
that he should not be identified as being the fatfighe two
children in question or as having had a relatigmshith their
mother.

12. | need to explain how it is that the inforroathas become
of interest at this point and whihe Sumewspaper wishes to
make it public by way of an ‘exclusive’ story.

13. It so happens that the daughter who only fautdecently
about her father’s ‘second’ family is married tee tbhef and
businessman Gordon Ramsay. The Claimant was ecgintly
associated with Gordon Ramsay in business. He heaslief
executive of Gordon Ramsay Holdings Ltd and Gordon
Ramsay Holdings International Ltd which, togetherthw
various subsidiaries, constitute the Gordon Ran@Gaup. In
October of this year [i.e., 2010], however, the i@knt was
dismissed.

14. Since that time, there has been a very pulaliggghg match
between Gordon Ramsay and the Claimant in the cwduof
various newspapers. Each of them has been making
unappetising allegations about the other. This hais been
confined to business matters. | was shown, fomgte, an
‘open letter’ from Gordon Ramsay to the Claimamie in
which he refers to her estrangement from her daugiMrs
Ramsay) and her grandchildren and calls for a @egke
reconciliation. On the other hand, the Claimant e part
puts the blame for the estrangement on Gordon Rarhsa

6. As recorded by Eady J (judgment, at [15] — [18he Sun(part of NGN) wished to
pursue an allegation, based on an unidentified rt®su that Mr. Hutcheson was
dismissed from Gordon Ramsay Holdings because lie be®n using company
monies to fund his second family.

7. In the event, Eady J refused to grant the reliafjgoby Mr. Hutcheson. The learned
Judge based himself on the well-established testty which neither party could nor
did take exception:

“ 5. L it is clear that an applicant who seeksr#éstrain
publication of personal information will need topapach the
matter in two stages. First, it is necessary toaestrate that
he has a reasonable expectation of privacy in ocespiethe
subject-matter in question, having regard to Aetiél of the
European Convention on Human Rights and Fundamental
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Freedoms. If that hurdle is overcome, it next teabe shown
that there is no countervailing public interest fisignt to

outweigh his right to protect that information. #ie second
stage, the court will apply what has been termedirdense
focus’ to the particular circumstances of the casegrder to
arrive at a determination of where the balancebtsveen the
competing rights concerned...... ”

8. As to the first issue, namely whether Mr. Hutchesould persuade the Court that he
had a “reasonable expectation of privacy” in resmgcthe information about his
second family, the Judge’s conclusion was as fdl¢at [36]):

“36. | would accept that article 8 is certainlygaged so far as
concerns the Claimant and the members of bothamslies.
Yet there is no question of intruding, by any pregd
publication, into intimate matters internal to thsecond
family’ or to the Claimant’'s extra-marital relatiship. It is a
‘bare fact’ case; that is to say, the court is esned only with
the bare fact of the familiar relationship...... Factual
information of that kind may sometimes involve dateely
low degree of intrusion. It may be reasonable teattrit
discreetly, but that is not the same as enforcinghd to keep it
secretvis-a-vis the right of another to exercise freedom of
speech by referring to it. In the circumstancethaf particular
case, | would hold that there is, at this stagereasonable

expectation of privacy as to the fact of the ‘setctamily’.

9. Strictly speaking, as Mr. Hutcheson had failedhatfirst hurdle, Eady J's conclusion
— that there was no reasonable expectation of gyies to the fact of the second
family — was sufficient to decide the applicatiavarsely to him. Nonetheless, Eady
J went on to consider the “ultimate balancing eisefcrequired at the second stage.
Here, the Judge’s conclusion, again adverse to HWlitcheson, appears from the
following paragraphs of the judgment:

“ 40. In the present case, ....[NGN]...wish to have the
opportunity, in reliance upon their well placed sy to
publish allegations relating to the supposedly tre@son for
the Claimant’'s dismissal from the Gordon Ramsay u@ro
which was said to involve his having misapplied povate
resources in some way connected with his ‘secomdilyfa
That the newspaper is entitled to do subject, afrs®m, as
always, to the constraints of the law of libel. TG&imant
cannot rely on the law of privacy to prevent that....

41. Furthermore, | referred earlier to the Claitisamighly
publicised attacks on Gordon Ramsay, both in @iato the
way he runs his business and as to this suppospdmnsibility
for the breakdown of relations between his wife amef
parents. It seems that there may be another sittestcand that
the estrangement may not be wholly unconnected tith
Claimant’s double life and Mrs Ramsay’s recent ey of
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10.

11.

12.

the true position. The Claimant can hardly expedtave it all

his own way and to use the court’s processes tercop the
true position or to prevent Gordon Ramsay from sesing to

his allegations by using the full facts at his disgl. It can thus
be readily understood, in this particular caset thavould be

very difficult to draw hard and fast boundarieswestn ‘zones’
— whether business or familial in nature. Accogdat least to
this newspaper’s source, the two seem to be intesthy’

Ultimately (at [42] of the judgment), the Judge etved that there was much in
dispute and that it was impossible for the Courtdme to a “definitive conclusion”
as to where the truth lay regarding “these vernylipuuarrels — relating, as they do, to
both business and family matters”. In the circtamses, Eady J posed the question,
as required by s.12(3) of the Human Rights Act 19%8e HRA”), whether Mr.
Hutcheson was “likely” to succeed at trial in ed$istbng his entitlement to a
permanent injunction; the Judge concluded that && ot so persuaded and therefore
declined to grant the interim relief sought. Eddsaid this (ibid):

“ | cannot say that it would be necessary or prbpoate,
either in the interests of the administration dftice or for the
protection of the Claimant’s legitimate expectasion respect
of Article 8, to restrict the freedom of expressiohany of
these Respondents.”

Relatively little needs to be added by way of fattutline. Nothing more need be
said as to Mr. Hutcheson’s “first family”, save thas is clear from the judgment,
both his wife and the children of that family altemdy knew — by the time of the
hearing before Eady J - of the information Mr. Hason was seeking to restrain
NGN from publishing.

So far as concerned Mr. Hutcheson'’s second famityymber of matters of relevance
are in evidence and are conveniently mentioned here

)] Frances Styles at some time called herself “Mrschiegon” and changed her
name, by deed poll, to “Frances Hutcheson”.

i) Although Mr. Hutcheson’s name was not on the bidértificates of
Christopher and Victoria, the children took his mam Subsequently, when
Victoria married in the USA in 2007, her marriagertificate recorded Mr.
Hutcheson as her “father/parent”. Both the bidtiicates and the marriage
certificate are in the public domain.

i) Mr. Hutcheson provided financially for the “secofadnily”. In his evidence,
he has said that he loved all his children immenaeld was very proud of
them. As to Christopher and Victoria, he had “plhya full role in their
upbringing”.  Subsequently, however, Mr. Hutchesadded that his
relationship with Frances had been conducted “ptiti@usly”; given his
business commitments and the requirements of tsisfémily, the amount of
time he could spend with his second family was dgyerestricted”. It
followed that he had played a “much fuller role” ilme upbringing of the
children of his first family. He had, however,tesided meetings at
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13.

14.

15.

Christopher’s and Victoria’s schools, such as pategvenings; those at the
school knew him as Mr. Hutcheson but, he said, did know that he had
another family. When Christopher and Victoria adched an appropriate
age (about 10 to 12), it had been explained to tllenhhe did not live with
them because he had another family with whom redjithereafter, they had
understood the need for “discretion”. In shortyvihg regard to living
arrangements, social functions and holidays, he “hagdublicly played the
role of father to Christopher and Victoria on aykmited number and type of
occasions...”. No one who knew him in connectionhvtlie second family
(other than the second family itself) knew of histffamily — an essential
matter if he was to keep knowledge of the secomdilyafrom his wife and
children of the first family. Likewise, apart froprofessional advisors and one
other person, no one outside of the second fanmémkof its existence — until
he began informing his first family of the secoadhily’s existence.

As to the impact of publication of the informatidviy. Hutcheson forthrightly made it

plain that he was not concerned with the effegtatuld have on his own reputation.
There would be some who would criticise his actiansl think less of him; that,

however, was of no concern to him. His concerndsgwhere, with the distressing
intrusion into the lives of his wife, Frances ahd thildren. In that regard, however,
all the evidence as to the impact of publicationneembers of his first and second
families came from Mr. Hutcheson. There was naevwce from Mr. Hutcheson’s

wife, from Frances, or from any of his children.

Eady J referred in the judgment to the terminatdbMr. Hutcheson’s employment
with the Gordon Ramsay Group. The letter of disadisaddressed to Mr. Hutcheson
and signed by Mr. Ramsay, was dated thd' Tctober, 2010 (“the letter of
dismissal”). It spoke of a preliminary investigati into the Group which had
revealed:

....a number of serious instances of miscondudatluihing:
misrepresentation, making false representationsnearance
policies, accounting errors, misuse of the dirextdoan
account, personal use of company credit cardsuréilto
invoice for work done, mis-management of Group meaand
breaches of internal accounting procedures. Thestigation
has revealed serious breaches of the Group’s ait@uwiicies
and procedures, as well as contractual, fiduciawy statutory
breaches.”

It further said that the misrepresentations madehenGroup’s insurance policies
alone constituted gross misconduct and left Mr. Bamwith “no option but to
summarily dismiss” Mr. Hutcheson. In fairness te. Mutcheson, it may be noted
that there is no reference in the letter of disaliss him using company monies to
fund his second family.

The public “spat” which has followed the terminatioof Mr. Hutcheson’s
employment, played out by Mr. Ramsay and Mr. Husolmein the newspapers and as
described by Eady J in the judgment, does not aippedeast on the evidence to
which we have been taken, to reflect well on anyoorecerned. Statements attributed
to Mr. Ramsay contain what may be veiled refererioeMr. Hutcheson’s second
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16.

family. More importantly for present purposes eemarks made by Mr. Hutcheson
himself (as reported ifihe Mail on Sundgy31™ October, 2010). Mr. Hutcheson said
that he did not know why Mr. Ramsay had turned iom he:

“ ...robustly denies any financial impropriety, adtmg to
using a company credit card and taking out loangrsisting
everything was paid back. ”

Mr. Hutcheson added that he had taken money ouhefcompany — just as Mr.
Ramsay would have done — but he had not used ethically, without anyone
knowing, without accountants knowing or Gordon kimay. Mr. Hutcheson placed
the blame for the rift on Mr. Ramsay — in the psxcef doing so, making a variety of
personal criticisms of him - and spoke of the “iegsive empire” they had built
together. He also made reference to the suppdratiggiven Mr. Ramsay in keeping
his marriage together when he (Mr. Ramsay) had beeused of “cheating” his wife
(Mr. Hutcheson’s daughter). Overall, Mr. Hutchestaimed that he had been made
a scapegoat for the Group’s difficulties.

The Sun’sposition appears from a witness statement of a Raro, its Head of
News, dated '6November, 2010. Mr. Pharo said this:

“10. On Wednesday 10 November 2010 one of therteysoin
my team told me that he had spoken to one of hisces about
the Claimant and the reasons for his dismissal ff@ondon
Ramsay Holdings. | cannot reveal the identity c¢ gource
because the information they had provided to tiperter was
given on a confidential and/or ‘off the record'..s=
However, | am aware of the identity of the sourcel @an
confirm that the source is a reliable and regutarrse, having
provided us with information previously which hazehn
accurate, reliable and resulted in published storie

11. The reporter went on to tell me that duringdueversation
with the source, the source confirmed ....that theesoa the
Claimant was sacked from Gordon Ramsay Holdings was
because it had been alleged that the Claimant kad bsing
company monies to fund his ‘second family’.....”

Mr. Pharo explained (at para. 3) that he was mattiegvitness statement rather than
the reporter concerned, because he believed ttia reporter was identified it would
reveal the identity of “the confidential source”r.MPharo spoke (at para. 13) of the
public interest in the story being published guickHe also — and frankly —
emphasised the commercial interest of NGN in bé&iag to publish the story, having
spent time and money researching it and whilenitaieed “a current matter of public
debate”. If not free to do so, he was concerhatithe news value of the story would
“perish” or that the information might be publishetsewhere (perhaps outside the
jurisdiction), thereby losing for NGN the exclusivof the story.
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THE LEGAL FRAMEWORK

17.

18.

19.

20.

Although, as has already been seen, this case nsenwed with, by now, well
travelled (if fast moving) areas of Arts. 8 and d0the European Convention on
Human Rights (“ECHR”) and s.12 of the HRA, it ismyotaking a little time over the
legal framework — essentially to articulate theipos in which, with reference to the
issues in the present case, the Court is placed abked to grant pre-trial relief of
this nature.

(1) The provisionsArt. 8 provides as follows:

“Right to respect for private and family life

1. Everyone has the right to respect for his peivatd family
life, his home and his correspondence.

2. There shall be no interference by a public aitthavith the
exercise of this right except such as is in acamwdawith the
law and is necessary in a democratic society inrttexests of
national security, public safety or the economidliveing of
the country, for the prevention of disorder or ajnior the
protection of health or morals, or for the protewstof the rights
and freedoms of others.”

Art. 10 is in these terms:

“Freedom of expression

1. Everyone has the right to freedom of expressitms right
shall include freedom to hold opinions and to reeeand
impart information and ideas without interferenceg public
authority and regardless of frontiers.....

2. The exercise of these freedoms, since it cawigsit duties
and responsibilities, may be subject to such foitrea)
conditions, restrictions or penalties as are piesdrby law and
are necessary in a democratic society, in the @stsr of
national security, territorial integrity or publgafety, for the
prevention of disorder or crime, for the protectmfhhealth or
morals, for the protection of the reputation ohtgyof others,
for preventing the disclosure of information reealv in
confidence, or for maintaining the authority andgartiality of
the judiciary.”

S.12, so far as here material, provides as follows:

“ Freedom of expression.

(1) This section applies if a court is considerimgether to
grant any relief which, if granted, might affecetbxercise of
the Convention right to freedom of expression.

HUTCHESON V NEWS GROUP & ORS
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21.

22.

(3) No such relief is to be granted so as to resjablication
before trial unless the court is satisfied that #pplicant is
likely to establish that publication should notddewed.

(4) The court must have particular regard to thpdrtance of
the Convention right to freedom of expression amidere the
proceedings relate to material which the respondimmns, or
which appears to the court, to be journalisticeréity or
articstic material (or to conduct connected witkclsmaterial),
to —

(a) the extent to which —

() the material has, or is about to, become abbdlao the
public; or

(i) it is, or would be, in the public interest fire material to be
published;

(b) any relevant privacy code.”

(2) General statementsSo far as general statements are concerned, they &e
illuminate, first, the nature of the rights undensideration here; secondly, the inter-
relationship between them; and, thirdly, the issdie/ decision.

| turn first to the judgment of Sir Anthony Clark&R (as he then was) iNlurray v
Express Newspapers pj2008] EWCA Civ 446; [2009] Ch 481, at [24], halp§

summarising the principles stated by Lord Nichaillis speech i€ampbell v MGN
Ltd [2004] UKHL 22; [2004] 2 AC 457, esp. at [12] -2[2 as follows:

“....(I) The right to freedom of expression enshdne article
10 of the Convention and the right to respect fqueason’s
privacy enshrined in article 8 are vitally importaights. Both
lie at the heart of liberty in a modern state amither has
precedence over the other..... (i) Although the iarigf the
cause of action relied upon is breach of confiderssece
information about an individual's private life wallnot, in
ordinary usage, be called ‘confidential’, the manatural
description of the position today is that such infation is
private and the essence of the tort is better endajed now as
misuse of private information...... (iif) The values brised in
articles 8 and 10 are now part of the cause obacnd should
be treated as of general application and as besmgnach
applicable to disputes between individuals as teputes
between individuals and a public authority.....(Iv3sEntially
the touchstone of private life is whether in respet the
disclosed facts the person in question had a rehs®n
expectation of privacy.....(v) In deciding whetheet# is in
principle an invasion of privacy, it is importamt distinguish
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between that question, which seems to us to bejtestion
which is often described as whether article 8 igaged, and
the subsequent question whether, if it is, thevindial’s rights
are nevertheless not infringed because of the awedbeffect
of article 8(2) and article 10..... ”

23.  Another most helpful summary, encapsulating thernieg from a number of
authorities, is that found in the judgment of MaarKay LJ, inDonald v Ntuli[2010]
EWCA Civ 1276; [2011] 1 WLR 294:

“10. Prior to the coming into force of the HumRights Act
1998 the approach to cases such as this lackedera®ein
domestic law. However, the basic principles of sasve law
are now well settled. Iin re S (A Child)(ldentification:
Restrictions on Publication)2005] 1 AC 593, para. 17, Lord
Steyn extracted four propositions fradampbell v MGN..:

‘First, neither article [8 or 10] hass suchprecedence over
the other. Secondly, where the values under theattices
are in conflict, an intense focus on the compaeativ
importance of the specific rights being claimed thme
individual case is necessary. Thirdly, the juséfions for
interfering with or restricting each right must taken into
account. Finally, the proportionality test mustdgplied to
each. For convenience | will call this the ultimatdancing
test.’

12. The authorities were rigorously reviewed by ®uxLJ in
McKennitt v Asj2008] QB 73 where he said, at para. 11.:

‘in a case such as the present, where the comp$aoftthe
wrongful publication of private information, thew® has to
decide two things. First, is the information privah the
sense that it is in principle protected by arti8fe If ‘no’,
that is the end of the case. If ‘yes’, the seconéston
arises: in all the circumstances, must the intec#sthe
owner of the private information yield to the riglof
freedom of expression conferred on the publisheaibgle
10? The latter inquiry is commonly referred to the
balancing exercise...... "

24.  (3) Art. 8: In addressing the question of whether Mr. Hutchdaseentitled to assert a
claim to privacy in respect of the second famityisinext helpful to highlight various
features of Art. 8, beginning with the identificati in the authorities of “private
information as something worth protecting as aneespf human autonomy and
dignity”: Campbell v MGN Ltd (suprapt [50]. The cause of action focuses upon
(ibid, at [52]):
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25.

26.

“ ...the protection of human autonomy and dignityhe tight
to control the dissemination of information abone® private
life and the right to the esteem and respect afrgbleople.”

Picking up on the same theme in the context oéa $ociety, Laws LJ said this i
(Wood) v Comr of Police of Metropoli2009] EWCA Civ 414;[2010] 1 WLR 123:

“ 21. The notion of the personal autonomy of eviedividual

marches with the presumption of liberty enjoyedainfree
polity: a presumption which consists in the priteithat every
interference with the freedom of the individualrgta in need
of objective justification....... an individual's persain
autonomy makes him — should make him — masterldhase
facts about his own identity, such as his namédthnesexuality,
ethnicity, his own image.....He is the presumed owafdhese
aspects of his own self; his control of them cary doe

loosened, abrogated, if the state shows an obgepistification
for doing so.

22. This cluster of values, summarised as the palso
autonomy of every individual and taking concretenfoas a
presumption against interference with the indiviguliberty,

is a defining characteristic of a free society. Werefore need
to preserve it even in little cases. At the sammetiit is
important that this core right protected by artiBlehowever
protean, should not be read so widely that itsntdabecome
unreal and unreasonable. For this purpose | thieke are
three safeguards, or qualifications. First, tHegald threat or
assault to the individual’'s personal autonomy nfiisdrticle 8
is to be engaged) attain ‘a certain level of sem@mss’.
Secondly, the touchstone for article 8(1)’'s engag@mis
whether the claimant enjoys on the facts a ‘redsena
expectation of privacy’ ....... Absent such an expeotatihere
is no relevant interference with personal autononthirdly,
the breadth of article 8(1) may in many instancesghkeatly
curtailed by the scope of the justifications aua#ato the state
pursuant to article 8(2)...... ”

That, in the event, this judgment of Laws LJ wagissenting judgment, is neither
here nor there on the questions of principle case@ the passage cited.

It should further be noted that the mere fact tiaierwise private information is
known — and thus “public” - but within a limitedrcie of people, does not, without
more, preclude a claim to prevent publication ®orld at large.

As will be apparent, a complaint of misuse of prevanformation is necessarily fact
sensitive. That Art. 8 may be, in principle, apabte (or “engaged”) does not by itself
mean that there has been a breach of its provisidterrow LBC v Qazi[2003]

UKHL 43; [2004] 1 AC 983, at [47]per Lord Hope. Further, the nature of the
information requires careful consideration. Theray, for instance, be a difference
(both at this stage and when conducting the batgnexercise) between information
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27.

28.

29.

as to thebare fact of a relationshipnd information as to the contents or detail at th
relationship: seeBrowne v Associated Newspapers I[2007] EWCA Civ 295;
[2008] QB 103, at [57¢t seq Further still, evidence is required as to thé Brrights
of the individuals said to be affected; as Tugexdh expressed it, ifierry and
Persons Unknow[2010] EWHC 119; [2010] EMLR 16, at [65]:

“ Respect for the dignity and autonomy of the indials
concerned requires that, if practicable, they sthageak for
themselves.”

There is no question of Art. 8 furnishing aMsoluteright to privacy. Art. 8.2
gualifies, in terms, the right conferred by Art18The claims of privacy must of
course also be read with the right to freedom gfression provided by Art. 10 (in
this jurisdiction, to be read together with s.12tleé HRA). Moreover and, in my
view, with respect, wisely, Laws LJ emphasisedAfood (supra) at [22], that the
purpose of the “safeguards” or “qualifications’vibich he referred was to ensure that
the “...core right protected by article 8....should betread so widely that its claims
become unreal and unreasonable”.

(4) Art. 10 and the balancing exercisart. 10 enshrines another vitally important
right in a free society, that of freedom of express It is unsurprising that the
balancing exercise between the competing valuestst 8 and 10 may be difficult
and necessarily requires an “intense” focus orfabts of the individual case. As US
Appellate Judge and jurist, Richard A. Posner olese(in How Judges Think2008,
at p.246):

“ ....when cases are difficult to decide it is usydlkecause the
decision must strike a balance between two legtenraterests,
one of which must give way.”

In the area of sexual conduct, the decisioMénry (supra) raises a question which
(while it does not have to be resolved in this tdsghlights the conflict or tension
between these two competing fundamental rights.imsgahe background of Eady J
having upheld, at trial, a claim to privacy in respof sadomasochistic conduct in
Mosley v News Group Newspapers [8008] EWHC 1777; [2008] EMLR 20,
counsel inTerry (seeking an interim injunction in respect of imf@tion about an
alleged adulterous relationship) appears to hawengted that the conduct of one
person in private must be unlawful before anothersgn should be permitted to
criticise it in public. In a powerful passage, Tadkat J disagreed, emphasising (at
[99] et seq the importance of public discussion and the foeedto criticise.
Tugendhat J observed (at [101] and [104]):

“ It is not for the judge to express personal viewrs such
matters, still less to impose whatever personaksibe might
have. That is not the issue. The issue is whajutige should
prohibit one person from saying publicly about &eot.. ..

..... There is no suggestion that the conduct in dguesh the
present case ought to be unlawful, or that anyedibuld ever
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suggest that it ought to be. But in a plural sgctaere will be
some who would suggest that it ought to be
discouraged.....Freedom to live as one chooses isobike
most valuable freedoms. But so is the freedom tbcice
(within the limits of the law) the conduct of othexembers of
society as being harmful or wrong....It is as a restilpublic
discussion and debate that public opinion develogs...

See too, the thoughtful discussionlingendhat and Christie, The Law of Privacy and
the Media (2" ed.), at paras. 12.208 — 12.216, under the heaffiturality of
opinion”.

(5) Prior restraints on publicationin striking the correct balance, prior restraints o
publication give rise to particular concerns. Histjurisdiction, elaboration is
unnecessary; such concerns are given statutorg foydhe clear wording of s.12 of
the HRA (set out above).

(6) Burden of proofSo far as the burden of proof is concerned, inisny judgment,
unnecessary to take time over a somewhat thedrefiisgussion as to legal,
evidentiary and shifting burdens. Suffice to dagtftt is for the applicant for interim
relief to make out the case of an infringement o Art. 8 rights and for the
respondent to raise a case of freedom of expressidar Art. 10. But, ultimately, in
a matter such as this, it is plain that the burdesis on the applicant to satisfy the
requirements of s.12(3), HRA, or fail.

(7) Appeals: Throughout this case, | have been very mindfat the have not been
hearing itde novobut on appeal, for that matter, from the decistdna vastly
experienced Judge in this field. As it seems tq this Court should be slow to
interfere with the Judge’s assessment in a case asichis and should not do so
unless persuaded that the Judge has gone wromsgfatras this approach has been
articulated in somewhat varying terms @fowne, supraat [45] on the one hand and
Flood v Times Newspapers L{2010] EWCA Civ 804 at [49], together withH v
News Group Newspapers L@D11] EWCA Civ 42; [2011] EMLR 15, at [26] on the
other), these formulations, with respect, appeareno reflect theoretical distinctions
than to give rise to practical differences.

(8) Pulling the threads togetherThe foundation for the application for an interim
injunction in cases of this kind is the (allegeafyingement ofprivacy. By contrast
with the law of defamation (perhaps more familetrJeast to common lawyers), the
fact that the information is true is, of itself, bar to the obtaining of an injunction;
instead and often, if not invariably, the fact tha information is true is the reason
why injunctive relief is sought.

To some, applicants in privacy claims may seemtrawive. However, to others,

intrusive media coverage of matters of sexual cofdparticularly if it includes

salacious detail, may be equally unattractive. 8w, for sections of the media,
developments in privacy law impinging on their abito publish such matters, may
not only give rise to issues of principle as teeffem of expression in the individual
case but also to real commercial concerns - wlatkeast to the extent of the general
public interest in having a thriving and vigorousaspaper industry, representing all
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legitimate opinions, may also be argued to give tesa relevant factor for the court
to take into account.

To grapple with such issues, the Court can onlyehracourse to the legal framework
discussed above. The starting point must therdfer¢he right to privacy, keeping
well in mind that it is not for the Judge to impasbkatever personal views he or she
might have:Terry, supra,at [101]. That right must not, however, be readvidely
that its claims become unreal and unreasonabod, supraat [22]. The Judge
must in any event balance the claim to privacytl{g Art 8 right isprima facie
infringed) with the equally fundamental Art. 10higo freedom of expression, in the
public interest and including the freedom to crstc Terry, supra,at [104]. When
considering interim injunctions (and, so, priortramt on publication), s.12 of the
HRA provides what might be termed a statutory steuich it is incumbent on the
Court to follow. How the Court strikes the balanceany particular case will,
necessarily, be fact specific. Thus guided, htiar the central issues in dispute on
this appeal, under the convenient headings of:Aft) 8; and (2) the balancing
exercise.

ART. 8

36.

37.

(1) The rival casestEor Mr. Hutcheson, Mr. Tomlinson QC submitted ttret Judge
had fallen into error at [36] of the judgment. Thedge’s finding that Art. 8 was
“engaged” determined that there was a reasonalgeceation of privacy — and thus
that Art. 8 would be infringed by publication. Ahat remained was the balancing
exercise (Art. 10) and the question of pre-tri¢iefgs.12). A sexual relationship was
“close to the core of private information”; keepiiigprivate was a choice Mr.
Hutcheson was entitled to make and the fact thatg necessarily known to a small
circle of people did not mean that he could nokgeerevent tabloid publicity. That
Mr. Hutcheson’s conduct might be regarded as “nipfalmeworthy” was neither
here nor there.

For NGN, Ms Page QC submitted that there had beeerror on the part of the
Judge. He had been entitled to treat the engagieohéirt. 8 and the question of a
reasonable expectation of privacy as two distingéstjons. In any event, the
criticism of the Judge in this regard was semaotily and lacking in merit. As Ms
Page put it in her skeleton argument:

“ Thus in this case Article 8 is clearly ‘engaged’the sense
that Article 8 is applicable; the fact of the seddamily is a
fact relating to the Appellant’s family life. Buhat provides
only limited assistance on the question whetheickt8 is
‘engaged’ in the sense that the Appellant has soresble
expectation of privacy in relation to that fact,ckuthat
publication of it in a newspaper requires spedciatification.”

As to whether there was a reasonable expectatigorioécy, the Judge had been
right; this was a “fact of relationship” case. Téavere a variety of public incidents
attaching to that relationship, going to the bigthd marriage certificates already
mentioned, together with Mr. Hutcheson’s own evieas to active parenthood. In
any event, the essential reason for privacy hae:gois wife and the children of his
first family now knew of the second family. Theneas an important distinction
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between not wanting publicity and having a reastnakpectation of privacy, such
as to justify intervention on the part of the Court

(2) Discussion: For my part, | do not think that the criticismsked on Eady J's

approach is well-founded; in any event, it is, atsth semantic. Art. 8 may be
“engaged” in the sense that information relategatoily life without it necessarily

following that there is a reasonable expectationpo¥acy in the information in

guestion: seeHarrow LBC v Qazi (supra)While it may often be as or more
convenient to treat the question of the “engageimenArt. 8 as encompassing the
guestion of its infringement as well, the Judgentdrbe faulted for approaching the
issue in stages. To such extent at least, | amlenabaccept Mr. Tomlinson’s

submissions.

The critical question under this heading, howel®nvhether Mr. Hutcheson had a
reasonable expectation of privacy in respect of itiermation he has sought to
restrain NGN from publishing. As will be recolledt at [36] of his judgment, Eady J
held that there was no such expectation, undedithiat this was a “bare fact” case.

There is, it may be said, force in Mr. Tomlinsosigomission, arising both from the
sexual and family nature of the relationship, tbgetwith the fact that for decades the
existence of the second family has remained “sécFiat a limited number of people
knew of it does not, as already underlined, eqt@atarte blanchdor the tabloids, or
for any other section of the media. That said Ahe8 issue in the present case is not
straightforward. First, this is a “bare fact” oatt of the relationship case”. Secondly,
there is the unavoidably public nature of certaspexts of the life of the second
family. Thirdly, the knowledge the first family nowas of the second family has
removed at least much of the rationale for a cl@imprivacy.

In the circumstances and given the view which etak the balancing exercise (see
below), it is, in the event, unnecessary to reactomaclusion as to whether Mr.
Hutcheson has made good the first limb of his easamely, that the information is,
in principle, protected by Art. 8. | am contentteesd to proceed bgssumingwithout
deciding, that the information is so protected.add only this; had | reached the
conclusion that the information was protected by. &; given the countervailing
arguments already flagged, this conclusion wouldhast have been of a borderline
nature. | turn to the balancing exercise.

THE BALANCING EXERCISE

42.

(1) The rival cases:Mr. Tomlinson focused on the Judge’s key conclusj@at [40] —

[41] of the judgment (set out above). The first[4Q], related to the allegation of
misconduct; namely, Mr. Hutcheson’s alleged useahpany monies to fund his
second family. That allegation depended on heamsaterial from an anonymous
source. This was an insufficient foundation for exicus allegation and lacked
plausibility, especially when contrasted with te¢tdr of dismissal (set out above) —
where no such allegation was advanced, despite@ many others being averred. So
far as concerns the Judge’s reasoning at [41] ef jtldgment, it was all too

speculative; moreover, Mr. Ramsay could not (as Mmlinson put it) be described
as “backward in coming forward”. It followed, MFfomlinson submitted, that the
balancing exercise involved a manifestly privatatrenship on the one hand with a
very speculative claim to publication in the pubiiterest on the other. On this
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footing there could be only one possible outcomerial and Mr. Hutcheson’s
application for interim relief satisfied the reqennents of s.12.

The foundation of Ms Page’s submissions was théipuiierest in the exposure of
wrongdoing. NGN could not be restrained from psitilhg an allegation that Mr.
Hutcheson had been dismissed from the Gordon Ra@sayp for diverting funds to
private purposes; but that would be an allegatioorrs of content. NGN needed to
publish the fact of the second family to authenédhe allegation made to it by the
confidential source. That allegation sufficed, ¢®m own, to justify publication and
prevent Mr. Hutcheson satisfying the requiremefs 2. The letter of dismissal did
not suggest otherwise; it reflected a preliminamyestigation only and identified
general headings of misconduct without underlyirggtipulars. In any event, the
allegation made by the source did not stand oovits. Publication was justified in
the public interest, as Eady J held at [41] of jtikdgment, to ensure that the public
was not misled. The publicity generated by Mr. dtgison (and Mr. Ramsay) in
pursuing their dispute was such as to make it wrang artificial to prohibit
publication of the fact of the second family; ajuirction would risk the presentation
of a distorted picture to the public.

(2) Discussion: As already recounted, after conducting the lzatenexercise, Eady
J concluded that it was neither necessary nor ptiopate to restrict NGN’s freedom
of expression. The Judge was not persuaded thatHMtcheson was likely to
succeed at trial in establishing his entitlemené tpermanent injunction, so that he
failed to satisfy the test furnished by s.12(3)t¢é HRA. In my judgment, Eady J
was right; at all events, these were conclusionshich Eady J was amply entitled to
come. Accordingly, | am of the clear view that, e\assuming the information to be
protected in principle by Art. 8, this is not a €as which this Court should interfere
with the decision reached by the Judge. My reakuiltav.

First, | begin with a focus on the public inter@stpublication of the fact of Mr.

Hutcheson’s second family. | have already refeteetthe very public dispute between
Mr. Ramsay and Mr. Hutcheson, much ventilated anledia. To my mind, those
who choose to conduct their quarrels in such aidastake the risk that they may not
be able to insist thereafter on clear boundaryslimetween what is public and what is
private — regardless of whether they were, hithemdy public personalities in a very
limited sense. In the present case, as it seemsetcthere is a very real risk of a
distorted and partial picture being presented ® ghblic of this dispute, were an
injunction to be granted as sought by Mr. HutchesohVith respect to Mr.

Tomlinson’s submissions, there is nothing specudadibout this conclusion; the tenor
of Mr. Hutcheson'’s press interview of the*3Dctober, 2010 speaks for itself. The
Judge’s conclusion at [41] of the judgment, thasibess and family matters had
become intertwined, cannot be faulted; on any vikat was a conclusion the Judge
was entitled to reach and it suffices to demonstagbowerful interest in publication.

Matters do not, however, end there. | turn nexthe allegation of wrongdoing
involving the misuse of company monies to fund skeond family. In this regard,
Mr. Hutcheson’s case effectively requires the alteqn said to emanate from NGN’s
source to be disregarded. To my mind, it washateast, open to the Judge to reject
such an approach, as he did at [40] and [42] ofjudgment. Wealthy man though
Mr. Hutcheson no doubt is or was, it stands toagedkat supporting two families will
cost more than supporting one. It is, furthermazemmon ground that Mr.
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Hutchesondid use company funds for private purposes, albeimaetains that no
wrongdoing was involved and that the monies wepaite The fact that such an
allegation was not expressed in the letter of disaliis admittedly of some help to
Mr. Tomlinson — but not, in my view, of much helpo put it no higher, the letter of
dismissal followed a preliminary investigation acmohtained a variety of relatively
generalised allegations; in such circumstancesalisence of a specific allegation as
to the funding of Mr. Hutcheson’s second family sle®t give rise to any particular
inference that there is no substance in the all@gaContrary to Mr. Tomlinson’s
submissions and in agreement with the Judge’s vieds not think it can be said at
this stage where the truth ultimately lies; in th@&cumstances, it seems to me that
there is a public interest in NGN being free to Imlbthe fact of Mr. Hutcheson’
second family to authenticate the allegation obdsion of corporate funds for private
purposes. In doing so, NGN is obviously subjedhtolaw of defamation, should the
allegation turn out to be unfounded - but thatriglévant in these proceedings, save
that it tends to suggest that NGN is prepared tk bar. Pharo’s confidence in the
source.

Secondly and as earlier foreshadowed, assumingutitteciding that Mr. Hutcheson
did have a reasonable expectation of privacy aheoinformation in question, the
claim to privacy was, at best, a claim of the bdide variety. In this regard:

) Mr. Hutcheson has effectively discounted his ovaine to privacy; the claim
essentially turns on the impact of publication as Wwife, Frances and his
children (of both families).

i) That being so, it is noteworthy that there is nadence whatever from any
family members (first or second) in support of ti@m for injunctive relief.
As Tugendhat J observed Trerry (supra) at [65], if practicable, the family
members should have spoken for themselves; theme isxplanation before
this Court as to why they have not done so herge dar the valiant
submission from Mr. Tomlinson that it may have baénbutable to pressure
of time, given the speed with which this applicatmame before Eady J. On
any view, if timescale was the problem, an applcatould have been made
subsequently for such evidence to be introduced.

i) It might have been supposed that the basis foraencto privacy in Mr.
Hutcheson’s situation would be that the first fgmdid not know about the
second family. That basis is, however, no longemnoto Mr. Hutcheson. All
members of the first family now know. The secoadily have of course
known about the first family for many years.

V) Mr. Hutcheson’s evidence (summarised above) betraytension between his
understandable desire to portray himself as a resple parent to both
families and his appreciation that active parenthimo the case of the second
family led inescapably to underlining the publictura of his role in that
regard. The reality is that there was a publicedision to the existence of the
second family which could not be gainsaid. As iearhcknowledged, that
dimension did not of itself mean that NGN was ftegublish the fact of the
second family to the world at large but it is atéacto be weighed in the
balance.
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Thirdly, for the reasons already given, this cas®lved a strong claim to freedom of
expression in the public interest, against whidrehwas, in the balance and, at best, a
tenuous claim to privacy. Realistically, there waisthe least, a very real likelihood
that Mr. Hutcheson would fail at trial. Againsighbackground, the manner in which
Eady J struck the balance (at [42] of the judgmentjo my mind, unexceptionable;
so too was his conclusion as to s.12(3), HRA. #yr part, | agree with these
conclusions of Eady J but, as already underlinédsuifices that these were
conclusions to which he was amply entitled to com&here is an important
distinction between the desire to keep informatmivate and invoking the full
panoply of the Court’s jurisdiction in order to do. It is and should remain a strong
thing to impose a prior restraint on publicatiorccArdingly, | was of the view that
this appeal should be dismissed.

For completeness, | record that Ms Page advana#ftefuarguments pursuant to her
Respondent’s Notice, going to “responsible jousmali and the allegation that the
nub of this claim involved an attempt by Mr. Hutsbe to protect his reputation. Itis
unnecessary to express any views on these subnssanol | do not do so.

LORD JUSTICE ETHERTON:

50.

| agree with Gross LJ that, even if the informatiwhich Mr Hutcheson seeks to
restrain NGN from publishing is in principle proted by Art. 8 (which it is not
necessary to decide), the appeal should neverthélesdismissed. It should be
dismissed because, for the reasons so clearly @yehdy articulated by Gross LJ in
paragraphs [45] to [48] of his judgment, Eady J w@asect in his conclusions that it
was neither necessary nor proportionate to reshi@n’s freedom of expression and
that Mr Hutcheson failed to satisfy the test in HiRA s. 12(3), or at any event those
were conclusions which Eady J was entitled to reach

THE MASTER OF THE ROLLS:

51.

For the reasons given by Gross LJ, | would alsmdis this appeal.



