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Lord Justice Rix :

1.

This appeal concerns a claim under the Protectmm Harassment Act 1997 (the
“Act”) brought by a solicitor-advocate, Mr Mashodgbal, here the appellant,
against a small firm of solicitors, Dean Mansoni@uirs, the respondents, by
whom he used to be employed. His complaint ariems fa series of allegations
which they have made against his professional ansbpal integrity. As such, the
case may seem to lie rather far from the kernégh@fmischief which no doubt led
to the Act’s enactment, which was the stalking ohven. However, it is clear that
the Act has a wider ambit than that, and it is ingoat to bear in mind that this
claim arrives in this court at a still preliminastage, before trial: for it has been
summarily struck out as not presenting an arguedde of harassment within the
Act.

The appeal came before us as a renewed applictatiopermission to appeal,
adjourned by Aikens LJ to the full court, with appeo follow if permission was

granted. This is a second appeal, and thereforkgbéd, who represented himself,
had to meet the high burden laid down by CPR 52NEertheless, we granted
him permission and went on to allow the appealretltne reinstating his claim.

These are my reasons for that decision.

The three letters

Mr Igbal complains in particular of three letters aonstituting a course of
conduct amounting to harassment within the termthefAct. | shall set out the
three letters below, but before doing so it is seaey to say a little about the
background to them.

In February and March 2006 Mr Igbal worked parteias an assistant solicitor
for Dean Manson. On 31 March 2006 he ceased hisogmpnt with them. At the
time of his employment with them, Dean Manson hacleents a Mr and Mrs
Tahir, on whose file they say Mr Igbal worked. Dédanson alleged they had the
benefit of a guarantee for fees owed to them byTihkirs from a Mr Butt. In
January 2009 Dean Manson issued proceedings ibetbds county court against
Mr Butt under the alleged guarantee and against #érs. Mr Butt instructed Mr
Igbal, now running his own firm of solicitors undéne name of Ahmads’
Solicitors of Putney, London, to act for him in seoproceedings. It was in that
context that Dean Manson wrote the following seatketters to Ahmads for the
attention of Mr Igbal. The principal (and only fuiartner of Dean Manson whose
name at that time was on its stationery was Mr Nfazdansoor, and it was his
initials, MM, which were identified in the letterg¢ference numbers.
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5.

6.

The first of the three letters was dated 28 Jan@869, was captioned with the
name of Dean Manson’s proceedings against Mr Bstinere all three), and read
as follows:

“As you are acting for the Defendant we would likeaise a few questions in
relation to your integrity as a solicitor acting ihis matter, in particular
whether you are satisfied before your client that gan act independently
and impatrtially for your client and in his bestdrésts.

We understand that you are a sole practitionertheckfore you are dealing
with this matter in person.

Will your client be satisfied if he comes to knolat you were in the past
supervised by the Partners of our firm? Thankfiéa tlessing you were able
to become who you are now. They made several reemdations for you.

You were also employed by our firm in the past. Wasr departure from the
firm amicable or have you any issues in relationyéor employment and
departure still outstanding?

This is an open letter, which will be presentedonrt if needed.”

The second letter, dated 17 February 2009, wagsllasvs:

“In essence we understand that the defendants MM&is Naseem Ahmad
Tahir were personal contacts of yours and you lase worked on the file
during your employment at Dean Manson Solicitorsee Werefore believe
that this raises serious conflict and conduct issme your part since your
departure from Dean Manson Solicitors was not pleasand you were
summarily dismissed due to your insubordination aackless conduct in
dealing clients’ matters and entering into unneagsargument in court with
immigration judge.

We are therefore inclined to believe that you haweentionally taken
instructions in this matter to set scores becatigeuwr personal vendetta with
the firm. We suggest this because we have also ¢orkeow that you have
been poaching and inciting clients of the firm Inglimg to a particular
community to initiate malicious complaints befotdrd parties. There is
indicative of clear conflict involving ethical isssi as you have been working
on this file and have personal knowledge of tha fand its partners.

We are very surprised that you are defending tlemtsl in this matter since
you are aware of the amount of work that has gate this matter and the
complex nature of the case whilst you worked witlke firm. We will

therefore advise you that you ask Mr Butt to sedtle costs as it will prolong
matters and incur unnecessary costs of litigatioae t your own vendetta.
All legal work carried out in accordance with hisvro instructions and
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personal guarantees (verbal and in writing) alsdiooed through his MP to
pay our legal costs for his release and hence siataefence...”

A copy of that letter was sent by Dean Manson &libeds county court, as was
indicated at the foot of the letter itself.

7. The third letter was dated 26 February 2009. Itwas sent to the Leeds county
court (“Copy to court”). It read as follows:

“Thank you for your letter of 18 February 2009 wmgygest that you wait for
the decision of your premature and irrational aggtion for strike off. We
will state our position in defence before the Calwbuld the need arise.

We will also put you on strict notice that your fogr partner Mr Sajjid Ali

had also worked with and passed out from this fiumo had personal
knowledge of the partners and the firm with whonu ysing his name later
established partnership with thereby misleadingldéwe society and general
public unbefitting of the legal profession becalseAli has no permission to
remain and work in the UK in breach of the law ahd. We believe it is
important for the court to know of you and your tpar's level of past

association with our firm.”

8. The essential issue on this appeal is not whekiesetletters constitute a course of
conduct amounting to harassment within the Act,vdoe¢ther they are capable of
amounting to such. If they are, then the matter e to go to trial. If they are
not, then the claim should be summarily stoppéetiiatpreliminary stage.

Mr Igbal’s claim

9. Mr Igbal drafted and lodged his particulars of ilan the Croydon county court
on 26 February 2009, after receiving the seconttrlatited above, dated 17
February 2009. He had not yet received the thitédeand it is not mentioned in
his particulars. However, on behalf of Dean Mansorg after taking instructions
in court, their counsel, Mr Christopher Brown, infeed us that no point was
taken on the absence of mention of that letterhm particulars. It had been
considered by both judges below as if it had beentioned in the particulars of
claim. That is possibly because the third letted haen mentioned in the witness
statement that Mr Igbal had made on 4 March 2008upport of his application
made that day for an interim injunction to restr@gan Manson from further acts
of harassment: “by writing offensive, threatenimgimidating & harassing letters
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10.

11.

12.

whether directly or indirectly and whether actually potentially aim[ed] at
damaging the professional and personal integrithefClaimant”.

Mr Igbal’s claim form was issued by the Croydon riyucourt on 12 March 2009.
It was lodged by Mr Igbal and issued as a Partificform. CPR 65.28 (Part 65
deals specifically with anti-social behaviour aradssment, and section V of Part
65 deals specifically with claims under section f3tlee Act) in fact requires
proceedings under the Act to be “subject to the Baorocedure”. The Part 8
procedure is the simplified procedure suitableclarms where a claimant “seeks
the court’s decision on a question unlikely to ilmeoa substantial dispute of fact”
(CPR 8.1(2)(a)). There is plainly an intent to atnéine civil claims under the Act
and an expectation that the Part 8 procedure ufiiice.

Mr Igbal’'s particulars also complained about letteslent by Dean Manson in
December 2006, two each to the principal partnéisvo firms of solicitors for
whom Mr Igbal was then working on a part time balig he has not pressed his
complaint about the earlier letters.

Dean Manson served their defence on 25 March 2008.a lengthy document,
affirmed by Mr Mansoor personally, and attachingnewous exhibits. Among the
matters raised in the defence are the followingpsehscandalous nature could
only be justified, if that were possible, by theinth. In effect, Dean Manson and
Mr Mansoor alleged that Mr Igbal had been showrhimgt but kindness and
consideration by them, after he had been introdtmeékdem “newly arrived in the
UK as a student and was introduced as an abandamely child living upon the
community’s charity”. He had been briefly employbg Dean Manson (in
February and March 2006) but had left under a cléledhad wanted to become a
partner in the firm “to regularise his immigratistatus”, but his “attitude
suddenly turned to grave insubordination and aroga He was ambitious to set
up his own firm and had made use of Dean MansoMdrch 2006 he married a
British citizen, a Miss Raja, in order to changg immigration status, but —

“upon his immigration status clearing he left hisenand without a proper
divorce has announced and entered into anotheragaroverseas and has
brought in his second wife pretending to be a stuéfl®em Pakistan thereby
circumventing the law of the land. The Defendarg tieerefore experienced
that the Claimant has a tendency to exploit andpesgle for his benefit and
on achieving his goals to misbehave later, onehef teasons [t]hat the
Defendant decided to dismiss him...There were alsoptaints from clients
regarding his conduct and entering into argumeritis & judge in court and
complaints from clients” (at para 10).
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13.

14.

15.

16.

17.

The defence repeats the allegation of a bigamousiaga at para 35(i). It also
alleges forgery of a statement of truth purportiodbe that of Mr Sajjad Ali (at
para 35(ii)). Mr Ali is another solicitor, a frienaf Mr Igbal, who had been a
partner with him before he returned to Pakistan Alilihas on the face of it made
a witness statement in support of Mr Igbal’'s prooegs, but Dean Manson and
Mr Mansoor say that this is a forgery by Mr Ighalill be recalled that Mr Ali’'s
involvement in Mr Igbal's firm was the subject-nattof allegations of
impropriety and illegality stated in Dean Mansothisd letter.

As for the letters complained of by Mr Igbal, thefehce denies any intention to
track or damage Mr Igbal’s career. On the contrary

“The Defendant had no contact with the Claimarerdfis departure from the
Defendant’s office on or about 8arch 2006 or shown any interest in his
professional life whatsoever...the Defendant belidhas after his unpleasant
departure from the Defendant’s firm the Claimantmere likely to hold a
personal grudge against the Defendant and in p&ti¢the Senior Partner
who was compelled to ask the Claimant to leaveptieenises on dismissal”
(at para 12).

There are repeated allegations in the defence agbensonal and professional
grudges held by Mr Igbal against Dean Manson andMidnsoor, of Mr Igbal’s
“vendetta”, of his seeking “an opportunity for agefy, and of his “bad faith” and
“malice” (for instance at paras 17, 24, 26, 30 36(87).

The defence ends with a counterclaim “to restrag €laimant from any further
harassment” and for damages.

The annexed documents do not on their face sugberdefence’s allegations
concerning the reasons for Mr Igbal’'s departurenfidean Manson at the end of
March 2006. As late as 24 March 2006 Dean Mansateato Mr Igbal offering
him full time work. On 30 March 2006 Mr Igbal repdi respectfully declining the
offer (for reasons which he said he would be hagpgisclose in person) but
saying that he would like to remain as before waglkon a part time basis.

In the circumstances, during the hearing of theeapthe court asked Mr Brown
for any explanation of why there was nothing amémg letters annexed to the
defence to support the allegations that Mr Igbal baen dismissed by Dean
Manson for the reasons mentioned both in the lddérd 17 February 2009 (“you
were summarily dismissed due to your continued bostdination and reckless
conduct”) and in the defence: especially againstlihckground of the offer of
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18.

19.

20.

full-time employment less than one week before §bal left Dean Manson. We
were told on instructions that there was correspond in support of those
allegations, but it had not been put into evideswéar. Such an answer carried no
weight.

As for Mr Ali and the allegation of forgery, the gton seems to be as follows.
On 19 February 2009, shortly before he commencedtoceedings, Mr Igbal
initiated a complaint against Dean Manson to thikcBars Regulation Authority
(SRA), based on the same material particularisdudrclaim. In his letter to the
SRA he referred to Mr Ali, explaining that he hdgdoaworked for Dean Manson
from February to October 2006 and was willing toyile a statement in support.
On 25 February 2009 Mr Ali emailed the SRA diredtlym Lahore attaching his
statement also dated 25 February 2009. He saidMhnalgbal had left Dean
Manson because he felt exploited. He said that Mnador was very angry with
Mr Igbal. Mr Ali sent another copy of his statemeectly to Mr Igbal by email
on 3 November 2009, for use in his proceedings reetdH Judge Ellis in
Croydon county court.

Copies of Mr Ali's statement must also have beant $& Dean Manson by the
SRA, for Mr Ali's email to the SRA and its attachmi@re among the documents
annexed to Dean Manson’s defence. On 20 March 2838w days before the
making of that defence, Ejaz Baig (who had beeralaried partner in Dean
Manson at the time of the three letters complawiealy Mr Igbal but had become
a full partner by April 2009) emailed Mr Ali refémg to a telephone conversation
between them and asserting that in that conversd#lo Ali had denied any
knowledge of any statement by him to the SRA. MigBarote that Mr Ali's
failure to reply that day would allow him to assufme confirmed what he had
said on the phone. On 23 March 2009 Mr Baig emdiledAli again and asked
for his written disclaimer of the statement. Howewn 27 March 2009 Mr Al
appears to have replied to Mr Baig confirming histement rather than
disclaiming it. On 14 April 2009 Mr Baig made a mass statement in the current
proceedings to say inter alia that Mr Ali had ‘f§atienied on phone to have
written any statement...and disowned the above satemn its entirety when
read over to him”. On 14 May 2009 Mr Ali emailecetlsRA to confirm his
communication of 27 March 2009 and to reaffirm tladthough Mr Baig had tried
to persuade him to change his evidence, he dedimnédd so.

On 27 May 2009 Mr Igbal applied to strike out thefethce as an abuse of the
court pursuant to CPR 3.4(2)(b) but failed (see dhger dated 1 June 2009 of
District Judge Freeborough).

The judgment of HHJ Ellis in the Croydon countyrtou
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21.

22.

23.

On 2 July 2009 Dean Manson’s application to stolke the claim was heard by
Judge Ellis.

Judge Ellis ruled that he had no jurisdiction t@amhéhe claim, because it had
wrongly been commenced as a Part 7 claim instead Rdirt 8 claim. The point
had only been raised against Mr Igbal in a skeletogument which he had
received that morning. The judge refused him amwadment, saying he, the
judge, had to be robust. He was nevertheless @mépty assume that an
application for relief had been made to him, anat tled him to consider the
“overall merits of the claim”. In a brief passageparas 16/17 of his judgment he
concluded that the three letters cited above “dgelno credible cause of action”
and “do not and could not be construed as haragsuneer the Act”. Apart from
saying that he had to look “at all the backgrousct$ and circumstances” and that
he had considered the authorities cited to him byldhal and the terms of the
Act, he offered no reasons for his decision. JUelfis also said (at para 11) that a
claim could not be brought against a partnershiy @against an identified
individual.

Permission to appeal was granted by Eady J.

The judgment of Teare J: the first appeal

24,

25.

Teare J said [2010] EWHC 1249 (QB) that Judge Higl been wrong to
conclude that he had no jurisdiction to hear thaintl Teare J pointed out,
correctly, that CPR 3.10 provides that an erropmfcedure does not invalidate
any proceedings (unless the court so orders) atdltih court may make an order
to remedy the error. Nevertheless, Teare J recedntbat Judge Ellis had
ultimately founded his reasoning on his conclusithat the claim was
substantially without merit. That led to two isswelsich he needed to consider.
The first was whether the three letters complaioeshowed an arguable case of
harassment within the Act. The second was whetteaimn under the Act could
be brought against a partnership.

As to the first of those issues, the judge guideasklf by what Lord Phillips of
Worth Matravers MR had said ifhomas v. News Group Newspapers Limited
[2001] EWCA Civ 1233, [2002] EMLR 4 at [30] aboutifassment under the Act,
namely that
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26.

27.

28.

“It describes conduct targeted at an individualakhis calculated to produce
the consequences described in section 7 and wiscloppressive and
unreasonable.”

(Section 7(2) provides that “References to hargsaiperson include alarming the
person or causing the person distress”.) On thes lzdsLord Phillips’ test the
judge concluded that, although they contained “tioftate and regrettable
passages”, the first two letters (those of 28 Jgnaiad 17 February 2009), cannot
be said to be oppressive or unreasonable. Howé#werjudge accepted that the
third letter (that of 26 February 2009) was argyaialpable of being described as
harassingbutit “was only one instance and so does not formuasmsof conduct”
(at paras 18 and 24). In that latter judgment heeihanind that, for a civil claim
to arise, the Act requires a “course of conducti aaction 7 defines “course of
conduct” in relation to a single victim as “condoct at least two occasions”.

As for the difference between the first two lettarsd the third letter, the judge
gave no explicit reason for stating his concluglaat the former could not, but the
latter arguably could, be described as harassimgveider, he did state that the
former “cannot be said to be oppressive and unredde”’ (and that Mr Igbal did
not press the point), and that the latter's pajggrabout Mr Ali did not have
anything to do with the case of Dean Manson agdufrsButt but raised “an
entirely separate matter designed, no doubt, tpmssure upon Mr Igbal”. Those
are the only clues as to the judge’s thinking is tespect.

The judge also considered the nature of Dean Masslmience, which Mr Igbal
relied on as containing other instances of harasgnie particular para 35(i)
which alleges bigamy and immigration fraud agaistigbal. The judge said
this:

“It is said that that also amounts to harassmemlgbal. It does not appear
to have anything to do with the dispute between pagties and is an
unfortunate paragraph to find in the defence. Hakeldo not accept that it
amounts to a second heading or occasion of harassime two reasons.
Firstly, the cause of action for harassment hdsetestablished like any cause
of action as at the date of the claim form and whkasaid in the defence
naturally occurs thereafter. Secondly, althougls @dlegation may have no
place in the defence, if it is truly irrelevant thi¢ is open to the claimant to
seek to have it struck out. It is put in the detemmerhaps misguidedly by the
defendant, but | do not think it can amount to kanaent.”

As to the second issue, the judge said that healidhave to decide it in the light
of his decision on the first issue, but he wouldartheless hold, if he had had to
decide the point, that a partnership could not b&exrson” within the Act,
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because difficult questions would arise as to whosns reawould be the
relevantmens redor establishing that there had been harassmerttargrio the
Act (at para 34).

The issues on this appeal

29. In the circumstances, four issues arise on thieapi) What was the difference
between the third letter and the first two lettevg@re all or none of the letters
capable of constituting harassment? (ii) Evenaeffirst two letters by themselves
were not capable of constituting harassment, cthdg amount, together with the
third letter, to a “course of conduct” within theeaming of the Act? (iii) Could the
defence be relied upon as evidencing a courserafumt within the Act, and did it
matter that the defence post-dated the claim fafim)?Could a partnership be a
defendant to a civil action under section 3 of Alut?

The Prevention from Harassment Act 1997

30. The Act provides both for a criminal offence undection 2, and a civil cause of
action under section 3. We are concerned withdtterl Section 7 is a definition
section. The Act is framed in terms of a “coursecofduct” which amounts to
harassment of another. It provides as follows:

“1 Prohibition of harassment

(1) A person must not pursue a course of conduct —
(&) which amounts to harassment of another, and
(b) which he knows or ought to know amounts to harassimiethe
other...

(2) For the purposes of this section, the person whkosese of conduct is
in question ought to know that it amounts to oroines harassment of
another if a reasonable person in possession oftdh® information
would think the course of conduct amounted to @oiwed harassment
of the other.

(3) Subsection (1)...does not apply to a course otlgot if the person who
pursued it shows...
(c) that in the particular circumstances the purefiithe course of
conduct was reasonable.

2 Offence of harassment



Judgment Approved by the court for handing down. IQBAL v MANSON

(1) A person who pursues a course of conduct iadir®f section 1(1)...is
guilty of an offence.

(2) A person guilty of an offence under this sattie liable on summary
conviction to imprisonment for a term not exceedang months or a fine
not exceeding level 5 on the standard scale, dr. bot

3 Civil remedy

(1) An actual or apprehended breach of section 1(1) lmeahe subject of a
claim in civil proceedings by the person who isray be the victim of
the course of conduct in question.

(2) On such a claim, damages may be awarded for (arativey things)
any anxiety caused by the harassment and any faldoss resulting
from the harassment...

7 Interpretation of this group of sections

(1) This section applies for the interpretation of gt 1 to 5A.
(2) References to harassing a person include alarmagédrson or causing
the person distress.
(3) A “course of conduct” must involve —
(a) in relation to a single person (see section 1(@hduct on at
least two occasions in relation to that person...
(3A) A person’s conduct on any occasion shall lBenaif aided,
abetted, counselled or procured by another —
(a) to be conduct on that occasion of the other (abagetonduct of
the person whose conduct it is); and
(b) to be conduct in relation to which the other’'s kienlge and
purpose, and what he ought to have known, aredime |s they
were in relation to what was contemplated or realkbn
foreseeable at the time of the aiding, abettinginselling or
procuring.
(4) “Conduct” includes speech.
(5) References to a person, in the harassment of arpeae references to a
person who is an individual.”

Issue (i): The three letters

31.

There is no respondent’s notice. Therefore it mayalien as a given that the third
letter is capable of being described as harasslogiever, in my judgment, each
of the three letters is capable of being so desdrila fortiori as the question of
harassment has to be considered by reference daraecof conduct as a whole,
and not by reference to each individual occasidiedeon. | shall return to that
matter under issue (ii). For the present, howelvequld observe that it seems to
me to be entirely arguable that each of the letbgrthemselves can stand as an
occasion which is capable of being described aaskarg (and thus in any event
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32.

33.

34.

capable each of contributing to a course of condinith can arguably be said to
amount to harassment).

In Thomas v. News Group Newspapthies defendant had published in The Sun an
article reporting that two police sergeants hachlslmoted to constables after the
claimant had alleged that they made racist jokesiah Somali asylum-seeker.
The claimant was referred to in the article aslack clerk”. Within another eight
days The Sun had published two further similack$i. The claimant alleged that
as a result she had received racist hate mails&hehat the article amounted to a
course of conduct amounting to harassment becausated racial hatred against
her. The defendant applied to strike out the clamthe ground that “harassment”
could not extend to what was written in the newspspbut lost the application.
On appeal to this court, the defendant concededniaspaper material could
amount to harassment, but that it was not argugdale these publications did,
especially when the guarantee of freedom of spe@shtaken into account.

As cited above, the test of harassment was heloetéconduct targeted at an
individual which is calculated to produce the capsances described in section 7
and which is oppressive and unreasonable” (at [8@pd Phillips continued:

“31. The fact that conduct that is reasonable moll constitute harassment is
clear from section 1(3)(c) of the Act. While thabsection places the burden
of proof on the defendant, that does not absoleecthimant from pleading
facts which are capable of amounting to harassmémiess the claimant’s
pleading alleges conduct by the defendant whichais,least, arguably
unreasonable, it is unlikely to set out a viabkeapbf harassment.”

As for the facts of that case, Lord Phillips saitst under the heading of “The
Nature of Reasonable Conduct”:

“[32] Whether conduct is reasonable will depend ruploe circumstances of
the particular case. When considering whether tredact of the press in

publishing articles is reasonable for the purpadabe 1997 Act, the answer
does not turn on whether the opinions in the a&rtarle reasonably held. The
guestion must be answered by reference to the oigihte press to freedom of
expression which has been so emphatically recogrbgethe jurisprudence

both of Strasbourg and this country.

[33] Prior to the 1997 Act, the freedom with whittfe press could publish
facts or opinions about individuals was circumsedibby the law of
defamation. Protection of reputation is a legitienetason to restrict freedom
of expression. Subject to the law of defamatiore pmess was entitled to
publish an article, or series of articles, aboutiratvidual, notwithstanding
that it could be foreseen that such conduct wasyliko cause distress to the
subject of the article.
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35.

[34] The 1997 Act has not rendered such conduawiuil. In general, press

criticism, even if robust, does not constitute asmnable conduct and does
not fall within the natural meaning of harassménpleading, which does no

more than allege that the defendant has publistselies of articles that have
reasonably caused distress to an individual, velsbsceptible to a strike-out
on the ground that it discloses no arguable caba@ssment.

[35] It is common ground between the parties te #ppeal, and properly so,
that before press publications are capable of tatisg harassment, they
must be attended by some exceptional circumstamiehvjustifies sanctions
and the restriction on the freedom of expressiat they involve. It is also
common ground that such circumstances will be rare.

[36] Mr Pannick QC, for the respondent, offered ¢éxample of an editor who
uses his newspaper to conduct a campaign of watio against a lover from
whom he has broken off a relationship. Mr Brownghtly submitted that
editorial comment would only amount to harassmentimcited, provoked or
encouraged harassment of an individual.

[37] It is not necessary for this court to rule [dn Pannick’s example, nor to
attempt any categorisation of the types of abudeeetiom of the press which
may amount to harassment. That is because theepate agreed that the
publication of press articles calculated to incdeial hatred of an individual
provides an example of conduct which is capable aafounting to
harassment.”

In Majrowski v. Guy’s and St Thomas’ NHS TriZ306] UKHL 34, [2007] 1 AC
224, the issue was whether an employer could taivigsly liable under the Act
for harassment by its employee. The House of Loweld that it could. It was
submitted that such an answer would open the flatadgto vicarious liability for
all the petty nastiness of employee to employee, ewen to unfounded and
speculative or unmeritorious claims by disgruntégdployees. Lord Nicholls of
Birkenhead said this:

“[30] This is a real and understandable concerrn.tBese difficulties, and the
prospect of abuse, are not sufficient reasons forluding vicarious
liability...Courts are well able to separate the wHeam the chaff at an early
stage of the proceedings. They should be astule &b. In most cases courts
should have little difficulty in applying the “clesconnection” test. Where the
claim meets that requirement, and the quality efdbnduct said to constitute
harassment is being examined, courts will have indnthat irritations,
annoyances, even a measure of upset, arise atitiregsrybody’s day-to-day
dealings with other people. Courts are well ableettognise the boundary
between conduct which is unattractive, even unregde, and conduct which
is oppressive and unacceptable. To cross the boupfdan the regrettable to
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36.

37.

38.

39.

the unacceptable the gravity of the misconduct nimesbf an order which
would sustain criminal liability under section 2.”

Baroness Hale of Richmond said at [66]:

“A great deal is left to the wisdom of the courts draw sensible lines
between the ordinary banter and badinage of litk genuinely offensive and
unacceptable behaviour.”

In the present case, the first letter immediateig shat Dean Manson wished to
raise questions “in relation to your integrity asaicitor”. That was a strong way
to introduce a query as to whether there was amsdioded conflict of interest
between Mr Igbal and his client, Mr Butt. If thete had been confined to such a
guery, or if Dean Manson’s subsequent corresporedead been confined to such
a query, then it would be understandable to comclbdt there was no arguable
case of harassment. As it was, the letter whichdpehed with questions as to Mr
Igbal's integrity, closed by asking whether thererev outstanding issues “in
relation to your employment and departure” and \aittinreat to present the letter
in court. Especially in the light of what followshe letter can arguably be
understood as an attempt to get Mr Igbal to staswindas Mr Butt’s solicitor, or
else to face unpleasant consequences.

The second letter went much further. It expresstbuaed Mr Igbal of having been
summarily dismissed by Dean Manson for “continuedubordination and
reckless conduct” and of intentionally using Mr Batretainer “to set scores
because of your personal vendetta against the ;fiamd also of “poaching and
inciting the clients of the firm...to initiate compis”. None of that appears to
have anything to do with the Butt litigation itse€lthe letter incidentally suggests
a different conflict of interest from that raisedthe first letter, namely a breach of
confidence between Mr Igbal and Dean Manson, becanfs Mr Igbal’s
knowledge of Dean Manson’s files, but that is safmifrom the accusations
levelled against Mr Igbal. Finally the letter sedsadvise Mr Igbal to tell his
client to pay Dean Manson, in order to save codtge “to your own vendetta”.
Moreover that letter was sent to the county court.

The third letter accused Mr Igbal of “misleading tlaw society and the general
public” and participating in conduct “in breachtbg law of the land” by assisting
Mr Ali to obtain employment when he had no pernusdio remain or work in the
UK. That letter was also sent to the county coaraanatter relevant to the Butt
litigation. The allegation of illegal conduct pepsawent beyond the previous
allegations of unprofessional conduct meriting swanmdismissal and of
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subjecting the interest of clients to a personaldetta: but that might be thought
to be a matter of argument.

The judge himself considered the third letter talbsigned “to put pressure on Mr
Igbal” and to be capable of being described asssamant or arguably so.
Passages in the first two letters are describédrdertunate and regrettable”. It is
not clear to me, however, what there is, arguablghoose between them.

The judge was perhaps concerned, and rightly siotonset up every complaint
between lawyers as to the conduct of litigatiomgiably a matter of harassment
within the Act. It must be rare indeed that sucimptaints, even if in the heat of
battle they go too far, could arguably fall foul tife Act. However, in my
judgment, these three letters, particularly wheawed in the light of each other,
and especially the last two, arguably amount toe#ibdrate attack on the
professional and personal integrity of Mr Igbalaimattempt to pressurise him, by
his exposure to his client and/or the court, irgelohing to act for Mr Butt or else
into advising Mr Butt to meet the demands of Deambbn. It cannot, at any rate
arguably, assist Dean Manson that such letters weiteen in the context of
litigation and in an attempt to improve their pmsitin that litigation, or in an
attempt to raise even serious and proper questgnt possible conflicts of
interest. Arguably, the letters go way beyond sceohcerns. Indeed, Mr Brown
conceded in argument that if the above was, evguabty, the view which could
be taken of these letters, as distinct from the/voéthem which he submitted was
the correct one, namely that they were simply anely raising legitimate queries
as to conflicts of interest between Mr Igbal and blient and as to breach of
confidence between Mr Igbal and Dean Manson, themgllal's claim could not
be struck out, at any rate subject to issue (iv).

In sum, in my judgment, each of these letters datagn considered side by side,
arguably evidence a campaign of harassment agdinkibal. They are arguably

capable of causing alarm or distress. They are abtguunreasonable, or
oppressive and unreasonable, or oppressive andceptable, or genuinely

offensive and unacceptable. Arguably, they go bdyamnoyances or irritations,
and beyond the ordinary banter and badinage of Afguably, the conduct

alleged is of a gravity which could be charactefriss criminal. A professional

man’s integrity is the lifeblood of his vocatior.it is deliberately and wrongly

attacked, whether out of personal self-interestmatice, a potential claim lies

under the Act.

It is suggested that Mr Igbal conceded the inadegud the first two letters

before Teare J. Mr Igbal says, however, that amgession went no further than
to accept the inadequacy of the first two lettérgawed entirely each by itself.
He did not, he says, withdraw reliance on the fingi letters. | would accept this
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explanation (compare the concession concernin@@@ letters). It is entirely
consistent with the course of the litigation astel®, including the way in which
the judge set out the first two (as well as thedjhietters verbatim.

Issue (ii): Course of conduct

44,

45.

46.

The next issue is whether the first two lettersdréogether with the third letter,
could amount to a “course of conduct” which amountkarassment, even if, as
the judge found, those first two letters in themss] unlike the third, were not
capable of constituting harassment. As it is, mltght of my answer to issue (i),
this second issue is not determinative. Howevehag been fully argued and |
shall give my opinion on it.

In my judgment, the Act is concerned with coursesanduct which amount to
harassment, rather than with individual instandelasassment. Of course, it is
the individual instances which will make up the is@muof conduct, but it still
remains the position that it is the course of camdvhich has to have the quality
of amounting to harassment, rather than individhustances of conduct. That is so
both as a matter of the language of the statutéaara matter of common sense.
The Act is written in terms of a course of condwsge sections 1(1), 1(2), 1(3),
2(1), 3(1), 7(3). That course of conduct has to @wmao harassment, both
objectively and in terms of the required mens sese (section 1(1)(b)). In the case
of a single person victim, there have to be “asidao occasions in relation to
that person” (section 7(3)(a)), but it is not stidt that those two occasions must
individually, ie standing each by itself, amountimrassment. The reason why the
statute is drafted in this way is not hard to ustierd. Take the typical case of
stalking, or of malicious phone calls. When a ddéen, D, walks past a claimant
C’s door, or calls C’s telephone but puts the phdaen without speaking, the
single act by itself is neutral, or may be. Buthiit act is repeated on a number of
occasions, the course of conduct may well amouhatassment. That conclusion
can only be arrived at by looking at the individaats complained of as a whole.
The course of conduct cannot be reduced to or dggeared into the individual
acts, taken solely one by one. So it is with a sewf communications such as
letters. A first letter, by itself, may appear igeot and may even cause no alarm,
or at most a slight unease. However, in the lighsubsequent letters, that first
letter may be seen as part of a campaign of hasagsm

That, however, was not how the judge looked atniadter. Having found the
third letter to be arguably capable of amountingdacassment, he never went back
to ask himself how the three letters were to beéddoat together as a possible
course of conduct. Of course, it is always feasthi@ a number of disparate
instances are not capable of being aggregatedaimimurse of conduct, because,
for instance, they are too separated in time ojestimnatter. However, that does
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not apply in this case (although it could have mgbto the 2006 letters if Mr
Igbal had persisted in relying upon them). ThedHegters were close in time, all
headed by reference to the Bultt litigation, andmt rate arguably, connected with
one another.

In this connection, both parties relied Kally v. Director of Public Prosecutions
[2002] EWHC Admin 1428, [2002] 166 JP 621, [2003]n€ LR 45 (Burton J).
The appellant there was convicted by the magisgtratean offence under section 2
of the Act. He had made three abusive telephone wihin a few minutes of one
another to the victim’s mobile, in the middle oftimight. The victim did not
receive the calls at that time and they were rezmbi@h her voicemail facility. In
the morning she listened to all three messagesft@ethe other. It was submitted
on behalf the appellant that the three calls wlrecamuch part and parcel of one
another that there was no course of conduct, aadirthrany event the victim had
to feel alarm on more than one occasion. The agpéedl. Each call was abusive
and alarming, but the peculiar facts there wer¢ ttha calls were very close in
time and the victim was only alarmed on one occasio

On behalf of Dean Manson, Mr Brown relied on whattBn J said at 626G, viz —

“The Act requires that an offence must be committexte than once before it
can be actionable, and it was committed more tinae.6

In my judgment, however, that cannot be right (eedspect was not what Burton
J intended to say, as is demonstrated by whatdsedsewhere in his judgment).
The “offence” cannot be committed without a coun$e€onduct, and there is no
need for more than one offence, only for more thia@ incident, or, in the neutral
words of the Act, “conduct on at least two occasion

Mr Igbal, however, relied on what Burton J sai27F/628A:

“Similarly, the purpose of the Act, it seems to plain, is intended to render
actionable conduct which might not be alarming @menitted once, but
becomes alarming by virtue of being repeated —répetitious conduct to
which Latham LJ referred [ifPratt (2001) 165 JP 800]...It seems to me
that...what was intended was that something whichhtmgt be alarming the
first time would become actionable, criminally aowilly, on the second
occasion. It is, therefore, in my judgment, notessary for there to be alarm
caused in relation to each of the incidents relipdn as forming part of the
course of conduct. It is sufficient if, by virtué the course of conduct, the
victim is alarmed or distressed.”
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That seems to me to be correct. Section 4 of theséts out an alternative offence
(“Putting people in fear of violence”) which doesquire “another to feagn at
least two occasionghat violence will be used against him” (emphasisled).
Burton J therefore implicitly emphasises that theous incidents alleged to make
up the course of conduct as a whole have to bedisised for their capacity to
constitute a course of conduct which amounts tadsament.

In my judgment, therefore, the judge erred in fglto ask himself, in the light of
his finding as to the third letter, whether thesthtetters as a whole could amount
to a relevant course of conduct. For the reasorea@ given under issue (i)
above, it is very difficult to see why they couldtnThe fact that the first two
letters were possibly more closely concerned withBultt litigation than the third
is merely one strand in an assessment. In trutlg difficult to see what Mr
Igbal’s suggested dismissal from Dean Manson (@aise¢he first two letters), any
more than Mr Igbal's alleged misconduct in conractvith Mr Ali (raised in the
third letter), has to do with the Butt litigatiolm. any event, if there be doubt about
such matters, it seems to me that Dean Manson&ndef which reverts to the
circumstances of Mr Igbal's departure from the finogether with his alleged
misuse of his two wives, supports evidentially ewiof the three letters as part of
a course of conduct, each incident in which caruanty stand as a separate
incident capable together of constituting harassmethin the meaning of the
Act.

Issue (iii): the defence

52.

This issue raises the questions whether Dean M&nsefence can be relied on
as evidencing a course of conduct within the Aot] ehether it matters that the
defence post-dates the claim form. As for the fobtthose questions, | have
already in effect answered it at the end of theviptes paragraph. It seems to me
that Mr Igbal can refer to the defence, as he @itde the judge, not necessarily
for the purpose of constituting an occasion helpangake up a course of conduct
and thus a cause of action, but as throwing evaetight on the proper
understanding, interpretation and assessment ofhtlee letters themselves. Do
theyarguably amount to a course of conduct amountifgatassment? If they are
to be understood as arguably an attack on the p&rsmd professional integrity
of Mr Igbal, then the answer appears to me to les. What is the answer given
under issue (i). But if there is doubt about thhen it seems to me that that
guestion can be looked at with the evidential é&sce of the defence. When that
is taken into account, the answer, as to whatltheetletters are arguably capable
of amounting to, seems to me to be confirmed. Rese purposes it does not
matter that the defence is post claim form. Ita$ relied on for the purposes of
creating the cause of action, but for the purpa$gsoviding evidence in support
of it. The judge therefore erred in suggesting tleatould not take it into account
for the purpose of deciding whether there had diyuaeen a course of conduct
amounting to harassment.
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Secondly, in as much as Mr Igbal sought to relytloe defence as a second
occasion making up a course of conduct and thugplstimg his cause of action,
in my judgment the judge erred in excluding it fraonsideration on the ground
that it occurred after the claim form. That is keraf practice, rather than a rule of
law and can be departed from when the justice efcdse requires: sédfred C
Toepfer v. Peter Cremgf975] 2 Lloyd’'s Rep 118 (CA) anMaridive and Oil
Services (SAE) v. CNA Insurance Co (Europe)20@2] EWCA Civ 369, [2002]

2 Lloyd’s Rep 9. It is recognised that it is theegvday practice of the courts to
give judgment for mesne profits, or loss of earsjnghich arise post claim form.
In the present case, the Act itself contemplated th merely “apprehended
breach” of section 1 can be the subject of ciwdiral by the person who may be
the victim of the course of conduct in questione(section3(1)). Therefore a
victim may seek an injunctiobeforea course of conduct has been established, if
the claimant can show a suitable case of fear df sucourse of conduct. That is
part of what Mr Igbal sought to do in the presesdec In such circumstances, it
would seem profitless and harsh to force a clainback to the issue of a further
claim form where a defendant himself provides dhier occasion making up a
course of conduct amounting to harassment in theseoof the proceedings
themselves, such as in his defence.

As for whether the defence could be viewed as dgupart of a course of
conduct amounting to harassment, for the reasansuseabove, it seems to me
that it can, although it is not necessary to detidequestion and | do not. The
judge thought that it could not, because the releparts of the defence might be
viewed as truly irrelevant. If so, and scandalowexatious or abusive, | would
have thought that was an a fortiori case for hgdhrat such material was capable
of amounting to an instance within a course of cmh@mounting to harassment.
Whatever the hardships involved in litigation,dgtrnot the occasion for irrelevant
and abusive dirt to be thrown as part of a maligioampaign. Just as even the
freedom of the press may be abused in a rare dG&wen@3, so even litigation,
whose natural contentiousness also requires its freedom of speech, can
exceptionally be abused. | would, however, equddiglore satellite litigation.

Issue (iv): partnership as a defendant

55.

56.

The fourth issue is whether a partnership can defandant for the purposes of
the Act. The judge considered, in an obiter sectibhis judgment, that it could
not.

The Act states that a “person” may commit the ammhioffence or be liable for
the civil wrong of harassment (sections 1, 2 andT8g Interpretation Act 1978
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defines “person” (for the purposes of any statuésspd after 1889) in the
following way: “‘Person’ includes a body of persot@rporate or unincorporate”
(schedule 1, and section 5 which provides: “In @wt, unless the contrary

intention appears, words and expressions listétthedule 1 to this Act are to be
construed according to that Schedule”). Therefomnma facie the defendant in a
harassment claim pursuant to the Act can be a grattip, which is a form of

unincorporated body.

However, a victim under the Act must be an indialdand cannot be anything
else. That is because section 7(5) provides thatéiiences to a person, in the
harassment of a person, are references to a patsoims an individual”. It might
be said that that provision underlines and confithag “person” in the case of a
defendant can be a corporate or unincorporated.body

Civil decisions under the Act have frequently beeendered against
unincorporated bodies, such as animal rights a&tsiviseeHuntingdon Life
Sciences v. Stop Huntingdon Animal Crud@903] EWHC 1967 (Gibbs J),
Daiichi UK Ltd v. Stop Huntingdon Animal Cruelg003] EWHC 2337 (Owen
J), andThe Chancellor, Masters and Scholars of the Unityeref Oxford v.
Broughton[2004] EWHC 2543 (Grigson J). IMajrowski the defendant was an
NHS Trust (a corporate body) and the issue was hvéinedin employer could be
vicariously liable under the Act in a civil actiomhe House of Lords held, as a
matter of general principle, that it could be. lasvthere submitted that the
possibility of criminal liability under the Act poied away from vicarious
liability, but the argument was rejected. On thatcary, Lord Nicholls pointed
out (at [26]) that although the Act confined a dnial defendant to the actual
perpetrator or to someone who aided, abetted, etladsor procured the
harassing conduct (see section 7(3A)), that didexotude vicarious liability for
the tort of an employee: just as the criminal offes1of conversion, assault and
battery could also attract civil liability and, ithat latter context, vicarious
liability. The point was made generally (at [1Hjat —

“Unless the statute expressly or impliedly indisad¢herwise, the principle of
vicarious liability is applicable where an employegmmits a breach of a
statutory obligation sounding in damages while ractin the course of
employment.”

Lord Hope expressly contemplated that an emplogeldcbe secondarily liable as
such an aider etc (at [60]); while Lord Carswelbgat [78]) that —

“One can envisage situations in which it is dedeathat there should be
vicarious liability for the acts of an employee s a member of the public,
where the victim cannot identify the employee otagbredress from him.”
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In such circumstances, their Lordships clearly eomlated that “person” as
regards a defendant to the statutory tort createdhb Act could include a
corporate body (see [19]); and if that is so, itWdobe hard to understand why a
defendant could not be an unincorporated body dis A unincorporated body
such as a partnership can of course be vicaridigbe for the wrongs of its
employees and (under section 10 of the Partne’btipl890) its partners: see
Dubai Aluminium Co Ltd v. Salaaj2002] UKHL 48, [2003] 2 AC 366.

What is to be said on the other side? Mr Browneeein this connection ow
Stevenson & Sons (a partnership) v[ZR08] EWCA Crim 273. That did not
concern the Act, but the Sea Fishing (EnforceméntCommunity Control
Measures) Order 2000. The partnership named intitlee to the case was
convicted of an offence under that Order and fazediscation proceedings as a
result. The Crown sought disclosure for those psgponot only from the
partnership but also from its partners (who hadbesn charged or convicted).
The issue was whether the partners could be drawm the confiscation
proceedings. The Order (by its para 11(2)) drewearcdistinction between a
partnership (on which strict liability was imposeahd its partners (who could
only be liable if complicit in the offending). Iiné circumstances, the CACD held
(i) that where a partnership alone was indicted, fame imposed could only be
levied against the assets of the partnership ahdgainst the assets of individual
partners who were not complicit in the offence) itiat confiscation proceedings
could not be brought against individual partnersalse they were not offenders;
and (iii) the partnership’s application for leawve dppeal against its conviction
failed.

Nevertheless, in the course of his judgment Lordlipy referring to the
Interpretation Act, made these obiter observatioviich are relied upon by Mr
Brown:

“[26] This passage suggests that the effect ofltiierpretation Acts is, in
effect, to create a single legal entity that caelftcommit an offence. Those
Acts do not, of themselves, produce that resulé difiect of those Acts is that
where a statute refers to a ‘personhless the contrary intention appears
that word should be read as including a partnershiig Acts do not state
what the effect is to be of giving the word ‘perssach a meaning. There is a
dearth of cases in the reports (indeed we have teferred to none) where
the prosecution have relied upon one of the In&gbion Acts to bring
criminal proceedings against a firm in relationatstatute that makes it an
offence for ‘any person’ to do or to fail to doesified act...

[28] This case involved an offence of strict liayil Had it involvedmens rea
it would not have been open to the court to havevicted the partner who
was not complicit. Would it have been open to thespcution to prefer the
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information against the firm and then seek to recdhe fine imposed from
the two partners jointly? We do not find it easyattswer this question. It is
one thing to hold a limited liability company opém prosecution for an
offence that requiremens realt is another to hold a partnership open to
prosecution if the consequence of a conviction Wwel to render liable in
respect of the penalty persons who had no involwenmethe offence. In the
present case three of the partners in the Paripensl retired and played no
part in the running of the firm. One lived abrodidseems to us that the
guestion of whether or not the context permits tmeead ‘person’ in a
criminal statute as including a partnership mayesejcritically upon whether
there is some restriction upon the assets thapwolberly be available to meet
any penalty imposed.”

| do not find it easy to transpose these obsematinto the present case. There
the Order itself made clear that a partnership cdad indicted. In the present
case, however, if the assets of individual partmetscomplicit in any course of
conduct of harassment are not available for thengsy of fines, which was Lord
Phillips’ preferred general solution, then | do see why a partnership could not
be made criminally liable. In any event, it may ajw be a difficult question when
dealing with a partnership to say what the finandility of individual partners
is for some partnership liability. Be that as itynado not think | need to come to
any conclusion about such matters in this case.ebough, in my judgment, to be
guided by the House of Lords Majrowski It is plain there, that only a complicit
person can be criminally liable, but that in theilcephere, there is certainly a
statutory intention to make employers vicariougiylle. In such circumstances, it
is to my mind impossible to say that a partnersapnot be a “person” for such
purposes within the Act, for it would be irrationtd distinguish between
corporate and unincorporated persons. It would disee a coach and horses
through the Act if unincorporated bodies, includpaytnerships, could not be at
least civilly liable for harassment. It would berfp@ularly surprising if protesters,
who associate themselves into groups of unincotpdrédodies, could evade
liability by the device of making partners of onether.

For the same reason, | would, if necessary, rdfeetjudge’s solution that the
doctrine ofmens reanade it impossible to sue a partnership underassesdtof the
Act. Some form of mental element is an ingrediehimany cases of tortious
liability — that does not mean that a corporateimncorporated body cannot be
liable, either directly or vicariously. The posiiaonay be different in criminal
cases. IR v. L[2008] EWCA Crim 1970, [2009] 1 All ER 786, in aseaof strict
liability under the Water Resources Act 1991, itswheld that a club (an
unincorporated body) could be prosecuted, as tfiaitilen of “person” in the
Interpretation Act 1978 applied and there was notremy intention. However,
Hughes LJ went on to reserve the position in statutherenens reavas required
(at [30]), “which would be likely to raise quitefirent questions because of the
personal and individual nature of a guilty mind’owkver, whatever may be the
position in such cases, there seems to me to lbeason why “person” in section
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3 of the Act, even if the position had to be diéfer for the purposes of section 2,
should not be given its natural meaning. That afgpeahave been the logic of the
reasoning of the majority in this court Majrowski [2005] EWCA Civ 251,
[2005] QB 848 at [72] (“The civil remedy provided section 3 is not predicated
on there having been a criminal offenget Auld LJ) and [89] per May LJ)).

Nor is it clear to me exactly what the consequeéesiing a defendant on a civil
claim by use of a partnership name is. Partners lbeagued in their individual
names or in the name of the firm, although it wosd@m that if more than one
partner is sued, then the firm name should be (S8R 7.2A and 5A PD 7A).
Whatever complexities may be involved in a promntification of Mr Igbal’s
defendant(s), those are to my mind procedural msatthich do not remove as a
matter of the principled interpretation of the Aditjurisdiction under its section 3
to sue a partner or partnership.

| would therefore hold that, whatever the finanatahsequences might be for
individual partners, if indeed Mr Mansoor had atpar at the relevant time, a
partnership may be made a defendant to a claimruhdeAct to liability for the
statutory tort of harassment.

Permission to appeal

66.

We granted permission to appeal at the hearings Wais admittedly a second
appeal. Mr Brown submitted that there was no ingrarpoint of principle which
should or could generate jurisdiction for a secapdeal. We did not agree. This
court has not had to consider before the issussdand discussed above, which
are individually and cumulatively important. It wduemasculate the Act if
individual acts of potential harassment had to dcretsised each by themselves,
rather than looked at as a whole for the purposesking whether there has been a
course of conduct capable of amounting to harassmen

Conclusion

67.

In sum, these are the reasons for which | joineslindecision to grant permission
to appeal, and to allow the appeal of Mr Igbaltt# close of the hearing, we also
recommended that the parties consider mediatioay Bine members of the same
community in London. Litigation does not seem aniobs means to settle their
differences. We therefore directed that the CivipAals Office should issue to
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the parties its standard letter regarding the Cotihppeal Mediation Scheme
(CAMS). | hope that the parties will take the oppaity of mediation seriously.

Lady Justice Smith:
68. | agree
Lord Justice Richards:

69. | also agree.



