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The Master of the Rolls:

Introductory

1.

The courts are not infrequently asked to make srgeeventing the publication of

private information, concerning, for instance, ttietails of a person’s finances,

health, sexual activities, or family life. In sucases, the claimant is normally (but by
no means always) a public figure, and at leastajrtee defendants is normally (but
by no means always) a member of the national media.

When considering what order to make on such agplits, it is normally necessary
to balance two competing legal rights, each of Wwhoonstitutes a fundamental
feature of a civilised modern democratic societiode competing rights are an
individual’s right to “respect for his private afamily life”, as stipulated in Article 8
of the European Human Rights Convention and retiedby the claimant, and the
more general right to “freedom of expression”, edlion by the defendant and laid
down by Article 10 of the Convention, which alsders to the “right ... to receive
and impart information and ideas”.

In many cases, this balancing exercise is difficlitis is partly because the two rights
are rather different in their constituent factgrartly because there are often powerful
arguments pointing in opposite directions, partgcduse each case depends very
much on its own particular facts, and partly beeatlse exercise can involve a
significant degree of subjectivity.

When the balance comes down in favour of prevergirdglication, a further problem
sometimes arises, namely the extent to which, aedway in which, the parties’
evidence and arguments, and the court’'s reasomdgoeder, in the particular case
can be reported. It would be wrong to permit umedseéd reporting in the normal
way, as that would involve publishing the namehaf tlaimant and the details of the
information whose publication he seeks to previeatieby rendering the court’s order
pointless. On the other hand, public coverage oftcproceedings is a fundamental
aspect of freedom of expression, with particulapamance: the ability of the press
freely to observe and report on proceedings incthets is an essential ingredient of
the rule of law. Indeed the right to a “fair andopa hearing” and the obligation to
pronounce judgment in public, save where it cotdliwith “the protection of the
private lives of the parties” or “would prejudideetinterests of justice”, are set out in
Article 6 of the Convention.

The appeal in this case is concerned with thiseiggureporting restrictions, and, as
both Mr Hugh Tomlinson QC (who appears for the mkmt with Mr David
Sherborne) and Mr Richard Spearman QC (who appeatise defendant) contend, it
therefore raises a point of general concern andoaie importance. However, the
determination of the precise extent of what carrdgorted about the proceedings
themselves is every bit as fact-sensitive as therian exercise of deciding whether to
make an order restraining publication of the pevaformation in the first place.

As Maurice Kay LJ said in a recent case raisingpm@esvhat similar issue\tuli v
Donald [2010] EWCA Civ 1276, para 52, when deciding wieettand if so to what
extent, to impose reporting restrictions in relatto legal proceedings, “as part of its
consideration of all the circumstances of a casepwart will have regard to the
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respective and sometimes competing Conventionsighthe parties.” He went on to
say this, two paragraphs later:

“This is an essentially case-sensitive subjectinBldthe claimant] is

entitled to expect that the court will adopt prasess which ensure
that any ultimate vindication of his Article 8 casenot undermined
by the way in which the court has processed thexrimtapplications
and the trial itself. On the other hand, the ppieiof open justice
requires that any restrictions are the least tlat be imposed
consistent with the protection to which [the clantjas entitled.”

An outline of the facts

7.

10.

11.

The facts of this case (in so far as they canyfdid set out in a publicly available
judgment concerning information about the claimanprivate life, which it is
accepted should not be published, at least fombment, and as they were described
by Mr Tomlinson in open court) are as follows. Ttlaimant, known for present
purposes as JIH, is a well known sportsman, whq faissome time, been in an
apparently long-term and conventional relationshifh another person, to whom |
shall refer as “XX”. Since his relationship with Xkad started, but before August
2010, a story had been published, without JIH rgavieceived any prior notice,
suggesting that he had had a sexual liaison witithan person, whom | shall call
“YY”.

The story whose publication JIH is seeking to pneveoncerns an alleged sexual
encounter he had with a different person, to whahall refer as “ZZ”, last year. In

August 2010, JIH discovered that the defendant, SN&voup Newspapers Ltd

(“NGN"), had been told of this alleged encounterdx;

On learning that NGN intended to publish a storyTine Sun, based on the

information provided by ZZ, JIH began the preserdcpedings in August 2010
without revealing his identity in the publicly alable court papers. He immediately
made an application seeking an order, on an irtettoy basis (i.e. until the trial of

his action), preventing the publication of inforioat contained in a “Confidential

Schedule”. That Schedule referred to “[ijnformatmncerning a sexual relationship
or alleged sexual relationship between [JIH] and][during the period of his

relationship with [XX] ...., including the fact or grdetails of such relationship” (and
| think it is clear that “such relationship” is thaith ZZ).

JIH’s proceedings were served on seven other noegfigpanies, and the application
was granted in the form of a short term injunctimnNicol J on 13 August 2010,
while NGN and the other media companies had theorppity to consider their

respective positions.

Thereafter, having considered JIH’s claim and, oalbd, having taken legal advice,
NGN entered into negotiations with JIH, with a viéwvagreeing terms pending the
trial of his claim. These negotiations resultecamagreed form of order in which, to
summarise the essence of the agreement for prpagmses, until the trial of these
proceedings (or further order in the meantime), @3N would submit to an

injunction preventing it from publishing “all or grpart of the information contained
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12.

13.

14.

15.

in the Confidential Schedule”, save to the extéat finy such information was in an
open judgment of the court, and, crucially for prespurposes, (b) the identity of JIH
would not be disclosed, and (c) the hearing ofaghygication be in private, and not be
reported. The basis of the order was that NGN dedefhat, at least until trial,
publication of the information in the schedule wibarguably infringe JIH’s Article 8
rights, which would outweigh the Article 10 rightedied on by NGN.

When the draft agreed order (“the draft order”’) wassented for approval to
Tugendhat J, he decided that he was not preparedhke the order, at least without
having heard argument which persuaded him thata$ appropriate to do so. In
taking that course, he was following the approatiictv he had adopted @Gray v
UVW [2010] EWHC 2367 (QB), where he had held that “asheo for anonymity and
reporting restrictions cannot be made simply besah® parties consent. parties
cannot waive the rights of the public” (quotingrfrdhe judgment below in this case,
[2010] EWHC 2818 (QB)para 3). | agree both with the principle therenided, and
with the consequent right, indeed obligation, ofumlge to take the course which
Tugendhat J took in this case on being presentddtive draft order, namely to call
for argument to persuade him to approve any pararoforder which restricts or
prevents publication of any aspect of the procegdimand about which he has any
doubts or worries.

The reason that the Judge called for argument #setéerms of the draft order was
not concerned with the principle of whether an rio@itory injunction restraining
publication of the information in question shoulel imade: the Judge plainly thought
that such an injunction was justified. What worrteé Judge was the breadth of the
draft order so far as the reporting restrictionsoihtained: he thought that they went
too far.

Having heard argument on the terms of the drafermbncerning restraints on
publication, Tugendhat J gave judgment on 5 Nover2bd0. In that judgment, he
concluded that the draft order should be approsebject to the important exception
that he should refuse JIH’s application to contiflieol J's order granting him

anonymity — [2010] EWHC 2818 (QB). Although Tugeatld refused permission to
appeal, he sensibly stayed the implementation efdider so as to give JIH the
opportunity to appeal to this court.

Thereafter, there was some media reporting of #s®,cwhich revealed more than
was permitted by Tugendhat J's order of 5 NovemBsra result, JIH brought the
matter back before the Judge, asking him to redendhis refusal to accord JIH
anonymity. That application was refused in a judgimgiven on 18 November —
[2010] EWHC 2979 (QB). The Judge refused JIH pesimars to appeal against that
order also.

The present application

16.

JIH then applied, initially in writing in the normavay, for permission to appeal
against both decisions to this court. | ordered Jdittd’s applications for permission to
appeal against the two judgments should be heattireg members of the Court of
Appeal, with any appeal to follow immediately ither application succeeded. This is
not normally a procedure | favour, but, on this agon, where there were two
potential appeals, where any refusal of permissionld have resulted in a renewed
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17.

18.

application which would have involved a hearing enéhthe matter was urgent for the
parties, and where the issues raised might webfbwider significance, it seemed
right to make such an order.

The hearing of the applications was held in opeurtcdt was obviously right, as a

matter of principle, to have the hearing in pulilit was possible to do so. As both

counsel very sensibly accepted, this was indeedilges on the basis that, at the
hearing, the identity of JIH was not revealed, aothe of the facts, and some of the
contents of the documents were referred to in ratbeéed or referential terms.

Mr Tomlinson argued that JIH should have been ammbranonymity, either on the
basis of the position as it was as at the firstihgabefore Tugendhat J, or in view of
the publicity which occurred thereafter. Mr Speannpaesented the case for NGN to
the contrary with commendable restraint, bearingnind, on the one hand, that his
client had agreed the order for anonymity, andth@enother hand, that he wished to
give the court all the assistance that he coulde Tase against anonymity was
supported by written submissions from Ms Gillianllifis, Director of Legal Services
of Guardian News & Media, and from Mr Marcus Patim on behalf of The Media
Lawyers Association.

Open justice and the need for restraint

19.

20.

21.

The cardinal importance of open justice is demaiestr by what is stated in Article 6
of the Convention. But it has long been a featdrén® common law. It was famously
articulated in the speechesSoott v Scott [1913] AC 417 — see particularly at [1913]
AC 417, 438, 463 and 477, per Lord Haldane LC, LAtkinson, and Lord Shaw of
Dunfermline respectively. The point was perhapstmdbkily made by Lord Atkinson
when he said “in public trial is to be found, ore twhole, the best security for the
pure, impartial, and efficient administration ofice, the best means for winning for
it public confidence and respect.” For a more réedfirmation of the principle, see
R(Binyam Mohamed) v Secretary of Sate for Foreign and Commonwealth Affairs
[2010] EWCA Civ 65, paras 38-42, per Lord Judge CJ.

However, as with almost all fundamental principlése open justice rule is not
absolute: as is clear from Article 6, there willibdividual cases, even types of cases,
where it has to be qualified. In a case involvihg grant of an injunction to restrain
the publication of allegedly private information,is, as | have indicated, rightly
common ground that, where the court concludesithatright to grant an injunction
(whether on an interim or final basis) restrainitige publication of private
information, the court may then have to considew lar it is necessary to impose
restrictions on the reporting of the proceedingsntier not to deprive the injunction
of its effect.

In a case such as this, where the protection sduglthe claimant is an anonymity
order or other restraint on publication of detaifsa case which are normally in the
public domain, certain principles were identified the Judge, and which, together
with principles contained in valuable written obssions to which | have referred, |
would summarise as follows:

(1) The general rule is that the names of the gmtib an action are
included in orders and judgments of the court.
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(2) There is no general exception for cases whavatp matters are
in issue

(3) An order for anonymity or any other order rasting the
publication of the normally reportable details afase is a derogation
from the principle of open justice and an interfe with the Article
10 rights of the public at large.

(4) Accordingly, where the court is asked to makg such order, it
should only do so after closely scrutinising theplegation, and
considering whether a degree of restraint on patiio is necessary,
and, if it is, whether there is any less restretor more acceptable
alternative than that which is sought.

(5) Where the court is asked to restrain the pabba of the names
of the parties and/or the subject matter of thenglan the ground
that such restraint is necessary under Article & ¢uestion is
whether there is sufficient general, public interes publishing a
report of the proceedings which identifies a partg/or the normally
reportable details to justify any resulting curaint of his right and
his family's right to respect for their private diadhily life.

(6) On any such application, no special treatmboukl be accorded
to public figures or celebrities: in principle, thare entitled to the
same protection as others, no more and no less.

(7) An order for anonymity or for reporting restrans should not be
made simply because the parties consent: parti@sotavaive the
rights of the public.

(8) An anonymity order or any other order restranpublication

made by a Judge at an interlocutory stage of amatijion application
does not last for the duration of the proceedingsnst be reviewed
at the return date.

(9) Whether or not an anonymity order or an ordestraining
publication of normally reportable details is matifen, at least where
a judgment is or would normally be given, a pupliavailable
judgment should normally be given, and a copy ef¢hnsequential
court order should also be publicly available, @lthh some editing
of the judgment or order may be necessary.

(10) Notice of any hearing should be given to tleéeddant unless
there is a good reason not to do so, in which daseourt should be
told of the absence of notice and the reason foaritl should be
satisfied that the reason is a good one.
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22.

23.

24,

25.

Where, as here, the basis for any claimed resinan publication ultimately rests on

a judicial assessment, it is therefore essentsl(d) the judge is first satisfied that the
facts and circumstances of the case are suffigiesttbng to justify encroaching on

the open justice rule by restricting the extentwhbich the proceedings can be
reported, and (b) if so, the judge ensures thatréstrictions on publication are

fashioned so as to satisfy the need for the enbroant in a way which minimises the
extent of any restrictions.

In the present case, as in many cases where thiegrants an injunction restraining
publication of information, the claimant’'s caset@asvhy there is a need for restraints
on publication of aspects of the proceedings thémsewhich can normally be
published is simple and cogent. If the media cqulblish the name of the claimant
and the substance of the information which he &kisg to exclude from the public
domain (i.e. what would normally be informationadfsolutely central significance in
any story about the case — who is seeking whagr tihe whole purpose of the
injunction would be undermined, and the claimaptrwate life may be unlawfully
exposed.

In the course of his judgment, at [2010] EWHC 2808), paras 8 and 9, Tugendhat
J accepted the proposition advanced before him byadvhlinson for JIH that:

“Where the court has accepted that the publicatdnprivate
information should be restrained, if the courtbivoid disclosing the
information in question it must proceed in one wbtalternative
ways:

(1) If its public judgment or order directly or inelctly discloses the
nature of the information in question then it sldoloké anonymised;

(2) If the claimant is named in the public judgmentorder then the
information should not be directly or indirectlyeiatified.”

While that is not an unfair assessment in the ptesa&se, in other cases the position
will sometimes be a little less stark. Howeveramy case, it is plainly correct that,
where the court permits the identity of the claimém be revealed, it is hard to
envisage circumstances where that would not meah gstgnificantly less other
information about the proceedings could be pubtistien if the proceedings were
anonymised. Thus, if the identity of JIH could babjished in the context of the
present proceedings, it would not be appropriatgetonit the publication of even the
relatively exiguous information contained in para8 above. As the Judge went on
to say, the obvious corollary is that, if the clamhis accorded anonymisation, it will
almost always be appropriate to permit more detaflsthe proceedings to be
published than if the claimant is identified.

The reasoning of Tugendhat J in this case

26.

The Judge gave a full and careful judgment on 5exdser 2010, in which he
concluded that anonymity should not be accordetitio While that decision did not
involve the exercise of a discretion, it involveda@ancing exercise, with which, at
least as a matter of general principle, an apgetiaurt should be slow to interfere.
When considering an appeal against such a deciammppellate court is normally
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27.

28.

29.

30.

31.

exercising a reviewing function, and should novwalthe appeal unless satisfied that
the judge was wrong. As | said Food v Times Newspapers Ltd [2010] EWCA Civ
804, para 49, “[w]here the determination is a maifdbalance and proportionality, it
is, generally speaking, difficult for an appelldatestablish that the judge has gone
wrong”. All the more so, where, as here, the Juidgegery respected and highly
experienced in the particular area of practice, laasl given the issue very careful
consideration.

However, in this particular case, | am satisfiedt tlowing to a misunderstanding or
an oversight, the Judge’s decision cannot standheAsointed out, the draft order was
too restrictive in the extent to which it preventeé reporting of these proceedings.
And, it should be added, it was only because ofehdyat J's vigilance that this point
was identified: had he not read and considereditat order when it was sent to him
for approval, and had he simply approved it, tluspwould have gone by default.

As the Judge held, the draft order was too restecin that it both gave JIH

anonymity and prevented the reporting of any aspéthe evidence. As explained
above, it is clear that, if anonymity was refused,that JIH was identified in the
media, the information contained in paras 7-9 aboxeld not also be published.
However, if anonymity was granted, it seems equa#gr that that information could
be published, without undermining the purpose ef itijunction. So the Judge was
right in concluding that the choice to be made Wwetsveen revealing the identity of
JIH or revealing the general nature of the infororatvhich he was seeking to keep
private.

The Judge’s decision to opt for revealing JIH'sniaty, rather than revealing the
general nature of the information sought to be quied, was based on the
propositions that (a) it was common ground betwibenparties, as demonstrated by
the draft order, that the general nature of thermhtion should not be revealed, and
(b) it had not been submitted on behalf of JIH ttlas should be reconsidered.
Accordingly, as even the general nature of thermédion was not to be published, it
followed that JIH's identity should not be withheftom the public, given that
restrictions on reporting should always be keptatoninimum. That this was the
reasoning of the Judge is clear from what he sg[@C10] EWHC 2818 (QB), para
63, and [2010] EWHC 2979 (QB), para 16.

In my view, this approach was, on analysis, errasealthough | understand how the
error arose. Once the Judge had, rightly, calledcafgument as to the terms of the
draft order so far as reporting restrictions weoacerned, all aspects of the draft
order in that connection were up for consideratibiirthermore, although Mr

Spearman’s analysis of JIH’s skeleton argumentvibéias established how it might
have been understood otherwise, and the point epgeahave been made only
relatively briefly in oral submission, | am satedi that Mr Tomlinson did argue

below that, if the restrictions in the draft ordam reporting this case were to be
reduced, it was the general details of the storychvishould be reportable in the
media, and JIH’s anonymity should be retained.

Accordingly, the Judge reached his conclusion snjinilgment on a mistaken basis. In
my view, we should therefore give JIH permissiorappeal, and, as indicated when
the application was listed for hearing, we shoutdajjead and decide the appeal.
Furthermore, | consider that, rather than sendimgydase back, which would incur
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further delay and cost, we should decide the isauselves; indeed, the parties did
not suggest otherwise.

Discussion

32.

33.

34.

35.

36.

As | have explained, the choice we face is eitremitting JIH to be identified or
permitting all the information contained in thiglgment, and in particular in paras 7-
9 above, to be published. | have reached the csiotithat, on the facts of this case,
it would be right to accede to JIH’s claim for agomnsation, and that, as a result, the
information contained in this judgment (but no etiméormation about the facts about
or giving rise to the case, at least if they coaddist in JIH being identified) can be
published.

If the identity of JIH is revealed, then the onlgtalls of the case which it would be
realistically possible to permit to be publisheayuld be the fact that he is seeking a
permanent injunction, and has obtained an intetwguinjunction, to restrain The
Sun from publishing information about him which ¢entends is of a private nature.
At least on the face of it, there is obvious formethe contention that the public
interest would be better served by publicationhef fact that the court has granted an
injunction to an anonymous well known sportsmarth circumstances described in
paras 7-9 above, than by being told that it hastgthan injunction to an identified
person to restrain publication of unspecified infation of an allegedly private
nature.

In Re Guardian News and Media Ltd [2010] UKSC 1, [2010] 2 WLR 325, para 22,
Lord Rodger referred to the “recent efflorescenicarmnymity orders”, although it is
right to emphasise that this was in a rather dffeicontext from the present type of
case. There is a belief in some quarters that thmerg be no way of assessing the
extent to which, and the circumstances in whicle tlourts are granting orders
preventing the publication of allegedly privateadherwise confidential information,
because of the inclusion of reporting restrictionsuch orders. There may be nothing
in that belief, but in recent years there has bamenncrease in the number of such
orders, which itself gives rise to concern, as dtes fact that the belief is
understandable.

The concern would, | think, be substantially metoturts comply with the principle

that judgments and orders are made available ataned in para 21(9) above, and
those judgments and orders disclose as much asbigosdbout the case. More
particularly, there is much in the point that thedia will be generally better able to
discover, and report on, what the courts are diitigey can publish (a) details of the
type of case (for instance, as in this case, aaddi@ison between an unidentified well
known sportsman, in an apparently monogamous oelstip, and a third party)

rather than (b) the name of the individual who eglsng to protect an unspecified
aspect of his or her alleged private life by meahan injunction. As Mr Tomlinson

puts it, the former information would normally efalthe public to have a much
better idea of why the court acted as it did thenlatter information.

Having said that, | acknowledge the importance ehdy able to name JIH as the
claimant. As Lord Rodger famously said, in Beardian case [2010] 2 WLR 325,

para 63, “What's in a name? ‘A lot’ the press woattwer”. Two paragraphs on, he
explained that “if newspapers can identify the pe@oncerned, they may be able to
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37.

38.

39.

40.

41].

give a more vivid and compelling account which vgimulate discussion”. And he
went on to say that “[c]Joncealing ... identities slynpasts a shadow over entire
communities.” However, as Mr Tomlinson says, thasveaid in a context where
there was no question but that the nature of tlegations and contents of the court
order could be freely published. Unlike the presease, Lord Rodger was not
concerned with a trade-off between revealing thentidy of a party and publishing

the substance of the allegations and order. Nolesthe the judgment vividly

illustrates the importance of being able to idgnténd put a name to, parties to
litigation which is potentially of interest to tipaiblic.

It is not, of course, for the media to dictatelie tourts whether an anonymity order,
or some other sort of order, is appropriate. Howeag Mr Spearman points out, if a
story is of less interest to the media and theipulilis less likely to be reported or
read, and media reporting “contributes to a delodtgeneral interest” — per the
European Court of Human Rights\on Hannover v Germany [2005] EHRR 1, para
63.

There are other arguments. An anonymity order rinas risk of unintentionally
encouraging suspicion and gossip in relation tademt third parties. In the present
case, as even a casual inspection of blog ancetvgites would reveal, vouchsafing
the fact that the injunction was granted at theiest of a well known sportsman may
well lead to suspicions or allegations against Wwatbwn people other than JIH. On
the other hand, it is true that, at least in maases, identification of the claimant will
be more likely to result in public speculation, e@ren deduction by journalists or
members of the public, as to the nature of thermé&tion which he is trying to keep
out of the public domain. Indeed, there is somethinthe point that such speculation
could be even more damaging to JIH than if no icjiem had been granted at alll.

As | have already emphasised, when deciding ontigmssof this sort, each case will
turn on its own facts. Accordingly, it is not appr@ate to suggest that there is some
sort of general rule that anonymisation is morejnoleed less, likely to result in
greater interference with free speech and maimgipublic scrutiny of the courts
than precluding the publication of more extensiferimation about the proceedings.

In this case, | consider that the crucial factahis previous story about JIH'’s alleged
liaison with YY, which had already been publishetthout JIH’s prior knowledge or
permission. That earlier story involved a very $amiallegation about JIH to that
which NGN was proposing to publish as a result &Zllegations. If we permitted
JIH’s identity to be revealed without permittingethature of the information of which
he is seeking to restrain to be published, thevoilld nonetheless be relatively easy
for the media and members of the public to dedbeentature of that information: it
would be a classic, if not very difficult, jigsawexcise. It is true that the very fact
that this decision means that we are revealingXithis a person about whose alleged
sexual activity a previous story has been publisted that this will immediately
narrow the field for those seeking to identify hibut, in my view, that point is of
limited force: there have been quite a few stoaeshis nature relating to different
well known people published in the printed and tetetc media in the past two or
three years.

Given that | consider that, in the absence of thimtpust discussed, the argument
would, from the point of view of NGN, be at bestywénely balanced, it follows that
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| conclude that JIH is entitled to retain anonymity connection with these
proceedings — until trial or further order in theantime.

Conclusion

42.  For these reasons, | would allow JIH's appeal ajaime order of 5 November 2010
to the extent that | would direct that he is togbanted anonymity in connection with
these proceedings until trial or further order. duld also direct that the extent to
which the facts of, and individuals involved inistitase can be reported is limited to
the facts and matters in this judgment and the jiwdgments of Tugendhat J. It is
therefore unnecessary to consider JIH’s appeahagtie judgment of 18 November
2010, but it is right to record that, had | decid®ed uphold the decision of 5
November, | would have upheld the decision of 1&&mber. If the Judge had been
right to conclude on 5 November that anonymity $thche refused, he was well
within the margin of discretion available to himdecide that the events subsequent
to that date did not justify going back on thatdasion.

Lord Justice Maurice Kay:
43. | agree.
Lady Justice Smith:

44. 1 also agree.



