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Judgment
Mr Justice Tugendhat :

1. A week ago, on 5 November, | handed down my juddgnierthis matter: [2010]

EWHC 2818 (QB) (“my judgment”). The Order | madeathday (“my Order”)
included the following:

“1 The Defendant must not publish, republish, syat, use,
communicate or disclose to any person:

(&) Any information concerning the subject mattértloese
proceedings save for that contained in the pubidgment of
the Court handed down on 5 November 2010 and/or

(b) Any of the information set out in the Confid@htSchedule
to this Order

(together "the Information”)...

10. The Claimant’s application for an Order reqgrithat his
identity be not disclosed be refused...
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12. It is ordered that the identity of the Claimahtll not be
disclosed pending the renewal of his applicatianprmission
to appeal to the Court of Appeal...”

THE APPLICATION

2.

On 10 November the Claimant gave notice of an agpbn to vary para 10 of my
Order so as to provide that the Claimant’s idertgynot disclosed. The reasons are
set out in the second witness statement of Mr Sdisardated 10 November.

This was not an attempt to re-argue matters | hedrohined on 5 November. The
application is based on events that occurred sulesely, namely two publications in
the press relating to my judgment and order. Neefrelas sought on this occasion
against any person, other than the variation ofath@nymity provided for in para 10
of my Order.

EVENTS SINCE MY ORDER

4.

The first event was a publication in the onlinetiedi (and only the online edition) of
the Daily Telegraph published at 7.00 am on 6 NdwamThe article reported my
judgment.

The second event was a publication in both thenerdnd the print editions of another
newspaper (“the other newspaper”). The article nteomy judgment. It included a
guotation which the Claimant submits breachese¢hag of my Order.

On 5 November solicitors for the Claimant (“theisitbrs”) had prepared, and sent to
the editor and the legal department of the pubishef the Daily Telegraph,
Telegraph Media Group Ltd (“the Telegraph”) andtloé other newspaper (amongst
others), a letter which set out the effect of mylé&r On Monday 8 November they
wrote to the Editor and Legal Department of thee@edph, referring to my Order and
to their previous letter, and complaining that Treéegraph was in breach of para 1(a)
of my Order. No complaint is made of a breach oadgb).

The title to the article contained words which @laimant submits are a breach of the
terms of my Order. There is also a complaint ofeabh of para 12 of my Order, by
publication of information about the Claimant (altigh not his identity). The
solicitors asked for the article to be removedwdis removed from the website that
day.

Mr Anthony Hudson appeared before me and apologiseblehalf of the Telegraph.
He explained how the publication had occurred, #edsteps that had been taken to
ensure that it would not occur again.

The solicitors wrote a letter in similar terms be tother newspaper. There was a reply
the same day stating:

“The article was ... taken down from the website indately
upon receipt of your e-mail. A warning has beewruated to
all journalists not to repeat the matter referred A similar
warning has been place on the electronic libratyragy.
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SUBMISSIONS

10.

11.

12.

13.

14.

15.

16.

Mr Shear states that it is deeply troubling andressing for the Claimant that these
events have occurred, the more so because the &iaimad feared that they would
occur. He referred to his previous witness stateémarich included passages about
publications concerning the Claimant in the past.

Mr Sherborne submits that the effect of these twllipations is that, if and when the
anonymity provision in my Order expires, then thiblpcation of the identity of the
Claimant, taken together with these two publicaitimat have already occurred, will
lead to the public knowing information about thdjsat matter of the action. This
will frustrate or undermine the purpose of para bfamy Order. Therefore, in order
to preserve the effect of my Order, the only pdss#ibep to take is to impose a new
anonymity order.

Mr Sherborne submitted that this step is necessaprotect the Art 8 rights of the
Claimant. He reminds me of para 62 of my judgmemnthich | said:

“Having considered the evidence, | too have no tddt the
private life considerations of Art 8 are engagerehboth as to
the subject matter of the action, and, to a musbkdeextent, as
to the identification of the Claimant. The procewydi are likely
to attract publicity, and if the Claimant is iddmd that will
result in some interference with the private lifehonself and
his family. There is no suggestion of any publiterast or
other possible justification in disclosure of th&formation
which is the subject matter of the action.”

| accept that there is a prima facie case thathileepublications complained of do
disclose information about the subject matter efdhtion.

| make no determination as to whether either oh huftthese are a breach of my
Order. If that issue arises in the future, thewilt be necessary to give to the two
publishers concerned an opportunity to make reptaens as to whether that is so
or not. Mr Hudson’s apology on behalf of the Tebgdr was not an admission of
contempt of court.

Mr Sherborne also submitted that:

“At the time of lifting the anonymity order the Cduegarded
itself as being faced with two alternatives, namtyallow

publication of the Claimant’s identity or to allqeublication of
the nature of the material which was being injudcaad that
since it would not be possible to do the latteth@ligh that was
not the submission of Counsel for the Claimantyuled that
anonymity should be lifted”.

This submission is mistaken. As my judgment makesrcthe Court was never faced
with a choice between the two alternatives refetoeth para 8 of my judgment. In

the present case, on 22 October and now, the pdréiee been at one in presenting
the court with only both alternatives together. The together are to be found in the
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17.

18.

19.

20.

form of the consent order proposed on 22 Octobema( of my judgment) and again
in the form of consent order proposed following thesulation of my judgment in
draft (para 74 of my judgment and para 1 of my @rd&t no time, then or today, has
counsel for the Claimant submitted that | shouldvelpublication of the subject
matter of the action. On 22 October counsel (notS¥lerborne) was precluded from
doing so by the agreement that the parties hadheeldoetween themselves.

The position today is the same. | asked Mr Shesbavhether he was seeking an
order in terms different from the draft consentesrdHe made clear he was not. So the
only choice the court is offered today is the chditat it was offered on 22 October,
and set out in para 7 of my judgment: to order thate be no publication of the
subject matter of the action together with anonymar to order that there be no
publication of the subject matter of the action Without anonymity.

Para 63 of my judgment reads:

“It is implicit in the form of the consent ordendl| accept, that
in the present case it would not be possible toenaakorder or
give a judgment which disclosed any information wbthe

subject matter of the action which did not therebgke it

likely that the Claimant would be identified. Toemtify both

the subject matter and the Claimant would defeaptirpose of
the proceedings. Accordingly, the only practicaésfion open
to the Court is whether to withhold the identitytbé Claimant,
in addition to withholding all information aboutehsubject
matter of the action. In this case the alternatoasvassed by
Mr Tomlinson (para 8 above) are theoretical not. rElae only

real choice is to allow the public to know the @Gilant's

identity or to allow them to know nothing at all calh the

action”.

That remains the position today. In saying whaaitl sn that paragraph, | accepted
what was implicit in the form of the consent ordand the submissions of both
counsel that | should make the consent order asetded to by them. | was not
deciding any issue. There was no issue betweepahes for me to decide. | was
simply endorsing a decision already made by thégsam the agreement by which
they settled the action. As | said in para 6 ofjadgment:

“It is important to record that the arguments oé tparties
before me were not adversarial. The parties hasehedl an
agreement, and neither of them has resiled froBoith parties
were asking me to make the order in the form thag h
consented to. However, both counsel were able e their
assistance to the court, and they did so from #drepective of
a claimant and a defendant respectively.”

| turn now to consider the Claimant’s submissiosdaathe order that is necessary in
the circumstances as they are today. For this gerpoassume in favour of the
Claimant that the two publications complained ddact disclose information about
the subject matter of the action (although not itifermation in the Confidential
Schedule).
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21.

22.

23.

24,

25.

26.

Mr Sherborne submitted that the information disetbsn the two publications

complained of is now in the public domain. It folle that there is a further risk of
disclosure by other newspaper publishers. It isatleged that the Telegraph or the
other newspaper are threatening to repeat whathfes done.

Mr Spearman again made clear that the Defendariioishnd by the settlement
agreement and does not seek to resile from it. ddismissions were, again, not
adversarial, but with a view to assisting the cotie referred to the public domain
proviso in para 1 of my Order. That reads:

“PROVIDED THAT nothing in this Order shall prevetie
publication, disclosure or communication of any tife
Information:

Q) ...

(i) by the Defendant of any part of the Informatithat is in
the public domain as the result of national medialipation
(otherwise than as a result of breach of this Qtder

While | have not determined today that there hasnba breach my Order, Mr
Spearman submits that any editor considering whetrenot to republish the
information already published on 6 November wouddéhto bear in mind the risk of
an application to commit for contempt if he didtthBhe court considering the matter
at that stage might have to determine whether thadebeen a breach of my Order by
the Telegraph or the other newspaper. And if thetadid have to decide that issue, it
might well decide that there had been a breachyoOnder by one or other or both of
the Telegraph and the other newspaper. If so, tlogigp would not assist the
respondent to the motion to commit for contempt.

There is force in that submission. | need say neentban that. The effect of that
consideration is, in my judgment, that the riskaofy newspaper republishing what
was published by the Telegraph and the other ngwesps not as great as Mr
Sherborne would submit. The quick response of tisenewspapers in removing
the publications complained of on 8 November, imiaetly upon receipt of the

solicitors’ letters, also suggests to me that thlke of republication is not as great as
Mr Sherborne submits it is.

Next | turn to consider the extent of the interfexe in the Claimant’s private life that
will occur if the Claimant’s identity is disclosed accordance with my Order. For
this purpose | must assume either that there mppeal, or that the appeal fails. If the
appeal succeeds, the anonymity order will remaiplace as the Court of Appeal may
direct, and the publications complained of todayl wot have interfered with the
Claimant’s private life (because he has not beentified).

Mr Hudson stated that according to the informatainpresent available to the
Telegraph there were about 12,000 hits on thelartcquestion on the two days it
was available to be viewed. There are no figurésrbeme as to the circulation of the
Daily Star, or the hits on its website. But | assutimat there were many thousands of
people who read the publication between 6 and &hkiber.
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27.  Mr Sherborne submits that each of the readersadfetipublications will, when they
know the identity of the Claimant, come to know tubject matter of the action, and
that will constitute an interference with his ptiwdife.

28. | accept that submission. And | repeat that nobleay the Defendant nor any of the
Media Organisations) has ever suggested to the twatrthere is any public interest
in the disclosure of the subject matter of theaarcti

29. On the other hand, the extent of the informatimtidsed by the Telegraph and the
other newspaper is very limited. It does not ineluthe information in the
Confidential Schedule. Para 1(a) of my Order isilaimo the order of Sharp J in her
judgment inDFT v TFD [2010] EWHC 2335 (QB) (which I referred to in p&a of
my judgment). As she explained in paras [35] td,[8% purpose of that provision in
that case was to reduce the risk of jigsaw idexatiion of the claimant. The orders of
Nicol J did not include the words that were insgrit@ Para 1(a) of my Order: they
were added following submission on 22 October, whth support of counsel for both
parties. In the present case, if and when the alains identified, that provision will
have the effect of limiting the risk of jigsaw dissure of the information in the
Confidential Schedule.

30. A threatened interference with the Art 8 rightsaoflaimant is not, by itself, always
sufficiently serious to necessitate the impositdran injunction or anonymity order.
Assuming, as | do, that there would an interferendth the private life of the
Claimant and others if and when his identity ischiised, by reason of the
publications on 6 November, | must consider whather order, if any, is necessary
and proportionate to prevent that.

31. While | assume that what has been disclosed bywbepublications complained of
before me would in each case amount to an interéerevith the private life of the
Claimant and others, on the scale of possible feremces, the disclosure does not
rank high. What was published was at a high levedemerality, lacking all detail.
Further, in reaching this conclusion | have in mthd evidence of Mr Shear in his
first witness statement. | referred to it in paB@sand 31 of my judgment. | cannot
explain the relevance in more detail without undamng the purpose of my Order.

CONCLUSION

32. | conclude that having regard, as | must, to thedrte protect the Art 8 rights of the
Claimant and others concerned, it is not necegsavary my Order. | will not order
that the identity of the Claimant be not discloskdmy judgment, notwithstanding
the events that have occurred since 5 Novembeageniains the position that the
general principle of open justice provides, in these, sufficient general, public
interest in publishing a report of proceedings Whitentifies the Claimant to justify
any resulting curtailment of the rights of the @lant and his family to respect for
their private and family life

FURTHER OBSERVATIONS

33.  What has occurred is a matter for great conceritoisdand others will take note of
the submission of Mr Spearman set out in para 2%ealf the court is to give effect
to Art 10 to the fullest extent, it is essentiattieditors and publishers have regard to
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the “duties and responsibilities” referred to int AI0(2) itself. These duties and
responsibilities include a requirement that thegnply with orders of the court, and
that they take all necessary steps to ensuredbatglists understand this necessity.



