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In the case of MGN Limited v. the United Kingdom,
The European Court of Human Rights (Fourth Secti@itjing as a
Chamber composed of:
Ljiljana Mijovi¢, President,
Nicolas Bratza,
David Thor Bjorgvinsson,
Paivi Hirvela,
Ledi Bianku,
NebojSa Vdini¢,
Vincent A. de Gaetangudges,
and Fate Aracl,Deputy Section Registrar
Having deliberated in private on 14 December 2010,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 39@4) against the
United Kingdom of Great Britain and Northern Iredatodged with the
Court under Article 34 of the Convention for theotection of Human
Rights and Fundamental Freedoms (“the Conventidoy) a British
company, MGN Limited (“the applicant”), on 18 Oce&st2004.

2. The applicant was represented by Mr K. BayBafenport Lyons, a
lawyer practising in London, assisted by Mr D. RekiQC, Mr K. Starmer
QC and Mr A. Hudson, Counsel. The United Kingdomv&ament (“the
Government”) were represented by their Agent, M&Jpton.

3. The applicant alleged two violations of its htigto freedom of
expression guaranteed by Article 10 of the Conweentin particular, it
complained about a finding of breach of confideagainst it and, further,
about being required to pay the claimants' cosfsigiing success fees.

4. The Government filed written observations (R6& § 1) on the
merits and on the third parties’ comments (Rul& #4and see immediately
hereafter) and the applicant responded theretongakso its claims for just
satisfaction, to which submissions the Governmanthér responded.
Combined third-party comments were received frora @pen Society
Justice Initiative, the Media Legal Defence Initiaf Index on Censorship,
the English PEN, Global Witness and Human RightscWawhich had
been given leave by the President to intervenehén vritten procedure
(Article 36 § 2 of the Convention and Rule 44 §®e Chamber decided,
after consulting the parties, that no hearing @nrtterits was required (Rule
59 8§ 3in fine).
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THE FACTS

| THE CIRCUMSTANCES OF THE CASE

5. The applicant is the publisher of a nationalydaewspaper in the
United Kingdom known asThe Daily Mirror (formerly known as the
Mirror). It is represented before the Court by Mr K. BaysDavenport
Lyons, a solicitor practising in London.

A. The relevant publications

6. On 1 February 2001 th&/frror” newspaper carried on the front page
an article headedN'aomi: | am a drug additt placed between two colour
photographs of Ms Naomi Campbell, a well-known modEhe first
photograph, slightly indistinct, showed her dressea baseball cap and had
a caption: Therapy: Naomi outside meetingThe second showed her
glamorously partially covered by a string of beads.

7. The article read as follows:

“Supermodel Naomi Campbell is attending NarcotiasoBdymous meetings in a
courageous bid to beat her addiction to drink angjsl

The 30-year old has been a regular at counselbsgians for three months, often
attending twice a day.

Dressed in jeans and baseball cap, she arrivedeabbNA's lunchtime meetings
this week. Hours later at a different venue sheevatbw-key entrance to a women-
only gathering of recovered addicts.

Despite her £14million fortune Naomi is treatedwest another addict trying to put
her life back together. A source close to her &stinight: 'She wants to clean up her
life for good. She went into modelling when she wasy young and it is easy to be
led astray. Drink and drugs are unfortunately widsbailable in the fashion world.
But Naomi has realised she has a problem and halgrvowed to do something
about it. Everyone wishes her well.'

Her spokeswoman at Elite Models declined to comrhent

8. The story continued inside the newspaper wiliinger article across
two pages. This article was headedabmi's finally trying to beat the
demons that have been haunting’reard the opening paragraphs read:

“She's just another face in the crowd, but the mieg smile is unmistakeably

Naomi Campbell's. In our picture, the catwalk queemerges from a gruelling two-
hour session at Narcotics Anonymous and givesadra loving hug.

This is one of the world's most beautiful womenirigcup to her drink and drugs
addiction - and clearly winning.

The London-born supermodel has been going to NAtimg=e for the past three
months as she tries to change her wild lifestyle.



MGN LIMITED v. UNITED KINGDOM — JUDGMENT (MERITS) 3

Such is her commitment to conquering her probleat $he regularly goes twice a
day to group counselling ...

To the rest of the group she is simply Naomi, tdiet. Not the supermodel. Not
the style icon.”

9. The article made mention of Ms Campbell's &fdo rehabilitate
herself and that one of her friends had said thatwas still fragile but
“getting healthy”. The article gave a general dggion of Narcotics
Anonymous (“NA”) therapy and referred to some of Mmpbell's
recently publicised activities including an occasiwhen she had been
rushed to hospital and had her stomach pumpedewshié had claimed it
was an allergic reaction to antibiotics and that slad never had a drug
problem, the article noted that “those closesteiokmew the truth”.

10. In the middle of the double page spread, batvweeveral innocuous
pictures of Ms Campbell, was a dominating pictuithva caption Hugs:
Naomi, dressed in jeans and baseball hat, arrivesaf lunchtime group
meeting this weékThe picture showed her in the street on the steprof a
building as the central figure in a small groupe S¥as being embraced by
two people whose faces had been masked on thegrhpto Standing on
the pavement was a board advertising a certain Tai photograph had
been taken by a free-lance photographer contrdoyethe newspaper for
that job. He took the photographs covertly while@aled some distance
away in a parked car.

11. On 1 February 2001 Ms Campbell's solicitorterrm the applicant
stating that the article was a breach of confiddityi and an invasion of
privacy and requesting an undertaking that it wondd publish further
confidential and/or private information.

12. The newspaper responded with further articles.

On 5 February 2001 the newspaper published arleaht@aded, in large
letters, ‘Patheti¢. Below was a photograph of Ms Campbell over the
caption ‘Help: Naomi leaves Narcotics Anonymous meetingvestk after
receiving therapy in her battle against illegal g€l This photograph was
similar to the street scene picture published dreliruary. The text of the
article was headedAfter years of self-publicity and illegal drug aleys
Naomi Campbell whinges about privacyhe article mentioned that “the
Mirror revealed last week how she is attendingydaiketings of Narcotics
Anonymous”. Elsewhere in the same edition, an editowith the heading
“No hiding Naonti concluded with the words: “If Naomi Campbell wan
to live like a nun, let her join a nunnery. If sivants the excitement of a
show business life, she must accept what comesitiith

On 7 February 2001, thdirror published, under the headingdme on
you, Ms Campbéll a further article mocking Ms Campbell's threadn
proceedings, referring to the years during whicle shrust “her failed
projects like the nauseating bo8kvanand equally appalling recoidove
and Teargdown our throats”, stating that Ms Campbell wasaroartist and
that she was “about as effective as a chocolatiestyl implying that her
prior campaign against racism in the fashion ingustas self-serving
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publicity and that “the problem is that Naomi doeswtually “stand” for
anything. She can't sing, can't act, can't dammkcan't write.”

B. The substantive proceedings

1. High Court ([2002] EWHC 499 (QB))

13. Ms Campbell claimed damages for breach of idente and
compensation under the Data Protection Act 1998lahn for aggravated
damages was made mainly as regards the article Fgbruary 2001. On
27 March 2002 the High Court (Morland J.) upheld @&mpbell's claim,
following a hearing of 5 days.

14. He described Ms Campbell as an “internatignahowned fashion
model and celebrity”. The first issue was whettheré had been a breach of
confidence and, in that respect, Ms Campbell wgsired to prove three
elements.

The first was that the details divulged by thecdetabout her attendance
at NA meetings had the necessary quality of confideabout them.
Information to the effect that her treatment wagutar attendance at NA
meetings was clearly confidential: the details walseained surreptitiously,
assisted by covert photography when she was engagdiberately “low
key and drably dressed”) in the private activitytioérapy to advance her
recovery from drug addiction. Giving details of hkerapy, including her
regular attendance at NA, was easily identifialsi@@vate and disclosure of
that information would be highly offensive to a semable person of
ordinary sensibilities. There existed a privateliast worthy of protection.

Secondly, it was found that those details were meplain circumstances
importing an obligation of confidence given the m@s of the information
(either a fellow sufferer of drug addiction or arfeher staff).

Thirdly, and having heard evidence on the subgat, had demonstrated
that the publication was to her detriment and, Inlgtehe publication of her
treatment with NA specifically had caused her digant distress and was
likely adversely to affect her attendance/partitgain therapy meetings.

15. The High Court considered these findings tanbeonformity with
the judgment of the Court of Appeal Douglas v Hello! Ltd([2001] QB
967 8164-168) which had held that there was no ngle division
between the concepts of privacy and confidentiaitgl that the approach to
the tort had to be informed by the jurisprudenceAoficle 8 of the
Convention. CitingDudgeon v. the United Kingdorf22 October 1981,
Series A no. 45) it noted that Convention jurisgmecke acknowledged
different degrees of privacy: the more intimate #spect of private life
which was being interfered with, the more seridwesjtstification required.

16. The High Court adopted the approach of LorcbiMGJ inA v B plc
([2003] QB 195, see paragraph 88 below) as regardsr alia, the
qualification of the right to freedom of expressionthe right to respect for
private life guaranteed by Article 8 of the Convent
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17. The High Court considered at some length #ten¢ to which Ms
Campbell had exposed herself and her private difitné media and, in light
of this, how to reconcile the demands of Articleargl 10. The High Court
considered that the applicant had been fully eatitb publish in the public
interest the facts of her drug addiction and tresinas Ms Campbell had
previously misled the public by denying drug us8hé might have been
thought of and indeed she herself seemed to bH-apgminted role model
to young black women”. However, the High Court hagrotect a celebrity
from publication of information about her privatéelwhich had “the mark
and badge of confidentiality” and which she hadsgmonot to put in the
public domain unless, despite that breach of cenfidlity and the private
nature of the information, publication was justiiee The balance of Article
8 and 10 rights involved in the present case glezalled for a remedy for
Ms Campbell as regards the publication of the peivaaterial.

18. The High Court heard evidence framter alia, Ms Campbell as to
the impact on her of the publication. It concluded:

“Although | am satisfied that Miss Naomi Campbedishestablished that she has
suffered a significant amount of distress and injiar feelings caused specifically by
the unjustified revelation of the details of heerdipy with Narcotics Anonymous,
apart from that distress and injury to feelings als® suffered a significant degree of
distress and injury to feelings caused by the elgtitegitimate publication by the
defendants of her drug addiction and the fact efapy about which she cannot
complain. In determining the extent of distress anary to feelings for which she is
entitled to compensation, | must consider her exddewith caution. She has shown
herself to be over the years lacking in franknasd eeracity with the media and
manipulative and selective in what she has chosereteal about herself. | am
satisfied that she lied on oath [about certainsfadMevertheless | am satisfied that she
genuinely suffered distress and injury to feelingased by the unjustified publication
and disclosure of details of her therapy in the asticles of the 1st and 5th February
2002 complained of. | assess damages or compensatibe sum of £2500.”

19. As to her claim for aggravated damages (mathky article of
7 February 2001), the High Court found that a neapsp faced with
litigation was entitled to argue that a claim agaihshould never have been
made and that any complaint should have been madéhd Press
Complaints Commission. Such assertions could ewemiitten in strong
and colourful language and it was not for the coueot censor bad taste.
However, since the article also “trashed her aseesgm” in a highly
offensive and hurtful manner, this entitled heagigravated damages in the
sum of GBP 1000.

2. Court of Appeal ([2002] EWCA Civ 1373

20. On 14 October 2002 the Court of Appeal (LoHhdllips of Worth
Matravers MR, Chadwick and Keene LJJ) unanimoudlpwad the
newspaper's appeal. The hearing had lasted twa aalf days.

21. The Court of Appeal noted that Ms Campbell easinternationally
famous fashion model” who had courted, rather tslamned, publicity in
part to promote other ventures in which she waslied. In interviews
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with the media she had volunteered information &alsome aspects of her
private life and behaviour including limited desadbout her relationships.
She had gone out of her way to aver that, in cehtamany models, she
did not take drugs, stimulants or tranquillisens, this was untrue.

22. As to the impact of the Human Rights Act 1¢38RA") on the law
of confidentiality, the court observed that it html balance the rights
guaranteed by Articles 8 and 10 of the Conventiaiing that freedom of
the media was a bastion of any democratic society.

23. As to whether the information disclosed wasfidential, the Court
of Appeal did not consider that the informationttidds Campbell was
receiving therapy from NA was to be equated witbcldisure of clinical
details of medical treatment. Since it was legitent® publish the fact that
she was a drug addict receiving treatment, it wagarticularly significant
to add that the treatment consisted of NA meetmigieh disclosure would
not be offensive to a reasonable reader of ordisansibilities. While a
reader might have found it offensive that obviousbyert photographs had
been taken of her, that, of itself, had not bediedeupon as a ground of
complaint. In addition, it was not easy to sepataéedistress Ms Campbell
must have felt at being identified as a drug adidicteatment accompanied
by covert photographs from any additional distressilting from disclosure
of her attendance at NA meetings. In short, it was obvious that the
peripheral disclosure of Ms Campbell's attendaridd/ameetings was of
sufficient significance as to justify the interviemt of the court.

24. Relying orFressoz and Roire v. Fran¢gGC], no. 29183/95, § 54,
ECHR 1999-1), the Court of Appeal considered that photographs were a
legitimate, if not an essential, part of the joulistec package designed to
demonstrate that Ms Campbell had been deceivingubéc when she said
that she did not take drugs and, provided that ipatddbn of particular
confidential information was justifiable in the pigbinterest, the journalist
had to be given reasonable latitude as to the mammewhich that
information was conveyed to the public or his A#i&O0 right to freedom of
expression would be unnecessarily inhibited. Thélipation of the
photographs added little to Ms Campbell's casey tihestrated and drew
attention to the information that she was receithgapy from NA.

3. House of Lords ([2004] UKHL 22)

25. Following a hearing of 2 days, on 6 May 2004 House of Lords
allowed Ms Campbell's appeal (Lord Hope of Craighdzaroness Hale of
Richmond and Lord Carswell formed the majority, d®orNicholls of
Birkenhead and Hoffman dissenting) and restoredotiders made by the
High Court. They delivered separate and extensigigments.

(a) Lord Hope of Craighead

26. Lord Hope began by noting the powerful intdoral reputation of
Ms Campbell in the business of fashion modellindpiclv business was
conducted under the constant gaze of the medialddenoted her “status as
a celebrity”. He considered that the issues weserdgglly questions of
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“fact and degree” which did not raise any “new eswof principle”. In the
present case, where the publication concerned g dddict requiring
treatment and, given the fact that disclosure dhilie concerning that
treatment together with publication of a coverthkén photograph could
endanger that treatment, the disclosure was o&f@imformation.

27. The case gave rise to a competition betweenights of free speech
and privacy which were of equal value in a demacdciety. In balancing
these rights, Lord Hope noted that the right tegmy, which lay at the heart
of an action for breach of confidence, had to Harxed against the right of
the media to impart information to the public ahdttthe latter right had, in
turn, to be balanced against the respect that brigjiven to private life.
There was nothing new about this in domestic law.

28. He examined in detail the latitude to be agedrto journalists in
deciding whether or not to publish information tesere credibility. He
noted the principles set out in this respect is ourt's case lawDpserver
and Guardian v. the United Kingdor6 November 1991, § 59, Series A
no. 216;Jersild v. Denmark23 September 1994, § 31, Series A no. 298 and
Fressoz and Roire v. Fran¢eC], no. 29183/95, § 54, ECHR 1999-I).

29. Having examined the balancing exercise inJéwsild and Fressoz
cases, Lord Hope reiterated there was no doubthkathoices made about
the presentation of material that was legitimatedovey to the public was
pre-eminently an editorial matter with which theudowould not interfere.
However, choices to publish private material raisezlies that were not
simply about presentation and editing. Accordinghg public interest in
disclosure had to be balanced against the righhefindividual to respect
for their private life: those decisions were opendview by the court. The
tests to be applied were familiar and were set downConvention
jurisprudence. The rights guaranteed by Articlesar®l 10 had to be
balanced against each other, any restriction obkehoghts had to be
subjected to very close scrutiny and neither AgtigInor Article 10 had any
pre-eminence over each other (as confirmed by R&sol 1165 of the
Parliamentary Assembly of the Council of EuropeXTE"), 1998).

30. As to the Article 10 rights involved, the ess® question was
whether the means chosen to limit Article 10 rightse “rational, fair and
not arbitrary and impair the right as minimallyisaseasonably possible”. In
this respect, the relevant factors were, on thehamel, the duty on the press
to impart information and ideas of public interggtich the public has a
right to receive Jersild v. Denmarkcited above) and the need to leave it to
journalists to decide what material had to be rdpced to ensure
credibility (Fressoz and Roire v. Francdgted above) and, on the other
hand, the degree of privacy to which Ms Campbel watitled as regards
the details of her therapy under the law of confade However, the right of
the public to receive information about the detail$er treatment was of a
much lower order than its undoubted right to knbat tshe was misleading
the public when she said that she did not take drsigce the former
concerned an intimate aspect of her private Ibeidgeon v. the United
Kingdom 22 October 1981, § 52, Series A no. 45). Whilatienowledged
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the great importance of political expression amtieed, of freedom of
expression (constituting one of the essential fatiods of a democratic
society and one of the basic conditions for itsgpees and the self-
fulfilment of each individual,Tammer v. Estonjano. 41205/98, § 59,
ECHR 2001-1), he considered that no political omderatic values were at
stake and no pressing social had been identifedoftrario Goodwin V.
the United Kingdom27 March 1996, 8 4®eports1996 II).

31. As to the competing Article 8 rights, the pdial for harm by the
disclosure was an important factor in the assesswiethe extent of the
restriction that was needed to protect Ms Campgbrght to privacy. From
the point of Article 8, publication of details o&htreatment (that she was
attending NA, for how long, how frequently and dtaw times of day, the
nature of her therapy, the extent of her commitnterthe process and the
publication of covertly taken photographs) had plogéential to cause harm
to her and Lord Hope attached a good deal of wegtttis factor. The fact
that she was a “celebrity” was not enough to depher of her right to
privacy. A margin of appreciation had be accordedat journalist but
viewing details of treatment for drug addiction elgr‘as background was
to undervalue the importance that was to be atthtbethe need, if Ms
Campbell was to be protected, to keep these dgtailate”. It was hard to
see any compelling need for the public to knowrthme of the organisation
that she was attending for therapy or the detditbai therapy. The decision
to publish these details suggested that greateghiveras given to the wish
to publish a story that would attract interest eatthan any wish to maintain
its credibility.

32. Lord Hope then considered the covert photdwgajt was true that,
had he to consider the text of the articles onéywiould have been “inclined
to regard the balance between these rights as aweut’, such was the
effect of the margin of appreciation that had tpibea doubtful case, given
to a journalist. However, the text could not be aafed from the
photographs as the captions clearly linked whathiigherwise have been
anonymous and uninformative pictures to the maii. tln addition, the
reasonable person of ordinary sensibilities woelglard publication of the
covertly taken photographs, linked in that wayhe text, as adding greatly
to the overall intrusion into Ms Campbell's privéfe.

While photographs taken in a public place had tocbasidered, in
normal circumstances, one of the “ordinary incideat living in a free
community”, the real issue was whether publicisthg photographs was
offensive in the present circumstances. He revietied case-law of the
Court (includingP.G. and J.H. v. the United Kingdomo. 44787/98, § 57,
ECHR 2001 IX andPeck v United Kingdormo. 44647/98, § 62, ECHR
2003 1) and applied the reasoning in Beckcase. Ms Campbell could not
have complained if the photographs had been takeshow a scene in a
street by a passer-by and later published simplstragt scenes. However,
the photographs invaded Ms Campbell's privacy mxdbhey were taken
deliberately, in secret, with a view to their pghlion in conjunction with
the article and they focussed on the doorway ofkthiéding of her NA



MGN LIMITED v. UNITED KINGDOM — JUDGMENT (MERITS) 9

meeting and they revealed clearly her face. Theuraegmt that the
publication of the photograph added credibilityhie story had little weight,
since the reader only had the editor's word akedruth of Ms Campbell's
attendance at a NA meeting. He continued:

“124. Any person in Miss Campbell's position, asgignher to be of ordinary
sensibilities but assuming also that she had beetographed surreptitiously outside
the place where she been receiving therapy for dddjction, would have known
what they were and would have been distressedeingsthe photographs. She would
have seen their publication, in conjunction witle #rticle which revealed what she
had been doing when she was photographed anddstedls about her engagement in
the therapy, as a gross interference with her tighéspect for her private life. In my
opinion this additional element in the publicatisnmore than enough to outweigh the
right to freedom of expression which the defendangésasserting in this case.”

33. Lord Hope therefore concluded that, despigevieight that had to

be given to the right to freedom of expression thatpress needs if it is to
play its role effectively, there was an infringerhesf Ms Campbell's
privacy which could not be justified.

(b) Baroness Hale of Richmond

34. Baroness Hale observed that the examinati@m @fction for breach

of confidence began from the “reasonable expectatb privacy” test
inquiring whether the person publishing the infotiora knew or ought to
have known that there was a reasonable expectdtian the relevant
information would be kept confidential. This waghaeshold test which
brought the balancing exercise between the rightsanteed by Articles 8
and 10 of the Convention into play. Relying alsotbea PACE Resolution
1165 (1998), she noted that neither right took gdeace over the other.
The application of the proportionality test, inobadin the structure of
Articles 8 and 10, was much less straightforwardemvitwo Convention
rights were in play and, in this respect, she detie the above-cited cases of
Jersild v DenmarkFressozandRoire v Franceand Tammer v Estonia

35. In striking the balance in this case, shediote

“143. ... Put crudely, it is a prima donna celgbidgainst a celebrity-exploiting
tabloid newspaper. Each in their time has profitech the other. Both are assumed to
be grown-ups who know the score. On the one hatigeisnterest of a woman who
wants to give up her dependence on illegal and fuainugs and wants the peace and
space in which to pursue the help which she finsisful. On the other hand is a
newspaper which wants to keep its readers inforofethe activities of celebrity
figures, and to expose their weaknesses, liesjj@ansaand hypocrisies. This sort of
story, especially if it has photographs attachegust the sort of thing that fills, sells
and enhances the reputation of the newspaper wgeth it first. One reason why
press freedom is so important is that we need nepess to sell in order to ensure that
we still have newspapers at all. It may be said ttre@vspapers should be allowed
considerable latitude in their intrusions into pti grief so that they can maintain
circulation and the rest of us can then continuenjoy the variety of newspapers and
other mass media which are available in this cquntr may also be said that
newspaper editors often have to make their de@sairgreat speed and in difficult
circumstances, so that to expect too minute anysisabf the position is in itself a
restriction on their freedom of expression.”
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36. However, Baroness Hale considered it not t@ lgvial case and
defined the particularly private nature of the mfation the publication of
which Ms Campbell contested. It concerned the ingmarissue of drug
abuse and, consequently, her physical and meraéthh&he underlined the
importance of, as well as the sensitivities andiadifties surrounding,
treatment for addiction and, notably, of the vithkrapy to address an
underlying dependence on drugs. Moreover, the Gojuntisprudence had
always accepted that information about a persaeedttn and treatment for
ill-health was both private and confidentiZl . Finland 25 February 1997,
8 95,Reports1997-1). While the disclosed information may notvédeen
in the same category as clinical medical recordamounted to the same
information which would be recorded by a doctorsuth records namely,
the presenting problem of addiction to illegal druthe diagnosis and the
prescription of therapy. Baroness Hale therefogahener analysis from the
fact - which was common ground - that all inforroati about Ms
Campbell's addiction and attendance at NA disclasede article was both
private and confidential because it related to mpartant aspect of her
physical and mental health and the treatment slser@aeiving for it. It had
also been received from an insider in breach ofidence.

37. As to the nature of the freedom of expressieimg asserted on the
other side, Baroness Hale recalled the main forivexpression which she
recorded in descending order of importance: palitispeech (which
included revealing information about public figuresspecially those in
elective office, which would otherwise be privatat vas relevant to their
participation in public life), intellectual and exhtional expression as well
as artistic expression. However, Baroness Haledaudifficult to see the
contribution made by “pouring over the intimateatlstof a fashion model's
private life”. It was true that the editor had cénsto run a sympathetic
piece, listing Ms Campbell's faults and follies asekting them in the
context of her addiction and her even more impaorédforts to overcome
addiction and such publications might well haveemddicial educational
effect. However, such pieces were normally run wita co-operation of
those involved and Ms Campbell had refused to elwed with the story.
The editor, nevertheless, considered that he wadeento reveal this
private information without her consent because Kampbell had
presented herself to the public as someone whonaagvolved in drugs.
Baroness Hale questioned why, if a role model mteska stance on drugs
beneficial to society, it was so necessary to retleat she had “feet of
clay”. However, she accepted that the possessidnuaa of illegal drugs
was a criminal offence and was a matter of sermusdic concern so that
the press had to be free to expose the truth anth@uecord straight.

38. However, while Ms Campbell's previous publenial of drug use
might have justified publication of the fact of hdrug use and of her
treatment for drug addiction, it was not necesgdaryublish any further
information, especially if it might jeopardise hantinued treatment. That
further information amounted to the disclosure efadls of her treatment
with NA and Baroness Hale considered that thelagtithereby “contributed
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to the sense of betrayal by someone close to harhath she spoke and
which destroyed the value of [NA] as a safe hawerhér”.

39. Moreover, publishing the photographs contedutboth to the
revelation and to the harm that it might do. Byntiselves, the photographs
were not objectionable. If the case concerned aogihaph of Ms Campbell
going about her business in a public street, tleeneld have been no
complaint. However, the accompanying text made l#&inpthat these
photographs were different in that they showed Ms@bell outside a NA
meeting in the company of some persons undoubpeattyof the NA group
and they showed the place where the meeting taaepivhich would have
been entirely recognisable to anyone who knewdbality. Photographs by
their very nature added to the impact of the wondshe articles as well as
to the information disclosed. The photographs added to the potential
harm “by making her think that she was being folkoWwor betrayed, and
deterring her from going back to the same placénaga

40. Moreover, there was no need for the photograptbe included in
the articles for the editor to achieve his objextiVhe editor had accepted
that, even without the photographs, it would hagerba front page story.
He had his basic information and he had his qudtescould have used
other photographs of Ms Campbell to illustrate #réicles. While the
photographs would have been useful in proving th#htof the story had
this been challenged, there was no need to puthlesin for this purpose as
the credibility of the story with the public wouktand or fall with the
credibility of stories of the Daily Mirror genergllBaroness Hale added, in
this context, that whether the articles were symgiat or not was not
relevant since the way an editor “chose to presi@mtinformation he was
entitled to reveal was entirely a matter for him”.

41. Finally, it was true that the weight to attath these various
considerations was “a matter of fact and degreet.dVery statement about
a person's health would carry the badge of confidity: that a public
figure had a cold would not cause any harm andapgihealth information
could be relevant to the capacity of a public fegtw do the job. However,
in the present case the health information washaahless and, indeed, as
the trial judge had found, there was a risk thdtlipation would do harm:

“... People trying to recover from drug addictioeed considerable dedication and
commitment, along with constant reinforcement fritnmse around them. That is why

organisations like [NA] were set up and why they da so much good. Blundering in
when matters are acknowledged to be at a 'frexgdge may do great harm.

158. The trial judge was well placed to assessthestters. ... he was best placed to
judge whether the additional information and thetpgraphs had added significantly
both to the distress and the potential harm. Hemted her evidence that it had done
so. He could also tell how serious an interferenit@ press freedom it would have
been to publish the essential parts of the stotlyowi the additional material and how
difficult a decision this would have been for ant@dwho had been told that it was a
medical matter and that it would be morally wroagublish it.”



12 MGN LIMITED v. UNITED KINGDOM — JUDGMENT (MERITS)

(c) Lord Carswell

42. Lord Carswell agreed with Lord Hope and Bassnidale. It was not
in dispute that the information was of a privatduna and imparted in
confidence to the applicant and that the appliea justified in publishing
the facts of Ms Campbell's drug addiction and thla¢ was receiving
treatment given her prior public lies about hergduse. He also agreed with
Lord Hope as to the balancing of Articles 8 andrigiits and, further, that
in order to justify limiting the Article 10 righbtfreedom of expression, the
restrictions imposed had to be rational, fair antlarbitrary, and they must
impair the right no more than necessary.

43. Having examined the weight to be attributedifferent relevant
factors, he concluded that the publication of tlke¢aids of Ms Campbell's
attendance at therapy by NA, highlighted by thetpii@aphs printed which
revealed where the treatment had taken place, itgest a considerable
intrusion into her private affairs which was cagabf causing and, on her
evidence, did in fact cause her, substantial distre her evidence, she said
that she had not gone back to the particular NAreeand that she had only
attended a few other NA meetings in the UK. It vilags clear, that the
publication created a risk of causing a significegtback to her recovery.

44. He did not minimise the “the importance obwling a proper degree
of journalistic margin to the press to deal witlegitimate story in its own
way, without imposing unnecessary shackles on rigedom to publish
detail and photographs which add colour and comritt which factors
were “part of the legitimate function of a free gg¢and had to be given
proper weight. However, the balance came downvaudaof Ms Campbell.

(d) Lord Nicholls of Birkenhead

45. Lord Nicholls began by noting that Ms Campledls “a celebrated
fashion model”’, that she was a “household name,jomaty and
internationally” and that her face was “instantgcognisable”. He noted
that the development of the common law (tort ofabheof confidence) had
been in harmony with Articles 8 and 10 of the Cartian so that the time
had come to recognise that the values enshrinédticdles 8 and 10 were
now part of the cause of action for breach of aerice (Lord Woolf CJA
v B plc[2003] QB 195, 202, § 4).

46. He found that the reference to treatment at i®etings was not
private information as it did no more than spellt and apply to
Ms Campbell common knowledge of how NA meetingseasnducted.

47. However, even if Ms Campbell's attendance a&etmngs was
considered private, her appeal was still ill-fouhdence:

“On the one hand, publication of this informationthe unusual circumstances of
this case represents, at most, an intrusion intesMiampbell's private life to a
comparatively minor degree. On the other hand, puslication of this information
would have robbed a legitimate and sympathetic papsr story of attendant detail
which added colour and conviction. This informatiamas published in order to
demonstrate Miss Campbell's commitment to tacklisgdrug problem. The balance
ought not to be held at a point which would preeluth this case, a degree of
journalistic latitude in respect of information pished for this purpose.
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It is at this point | respectfully consider [thaetHigh Court] fell into error. Having
held that the details of Miss Campbell's attendatd®A] had the necessary quality
of confidentiality, the judge seems to have puhimg into the scales under article 10
when striking the balance between articles 8 andThis was a misdirection. The
need to be free to disseminate information regardiiss Campbell's drug addiction
is of a lower order than the need for freedom ®selninate information on some
other subjects such as political information. Tlegrée of latitude reasonably to be
accorded to journalists is correspondingly redubedijt is not excluded altogether.”

48. He observed that Ms Campbell's repeated pakbertions denying
her drug addiction rendered legitimate the pulbbeabf the facts that she
was a drug addict and in treatment had been legidmThe additional
impugned element that she was attending NA meetisgsform of therapy
was of such an unremarkable and consequentialenéttat its disclosure
had also been legitimate. The same applied tonmdton concerning how
long Ms Campbell was receiving such treatment githeat the frequency
and nature of NA meetings was common knowledge.cElethe intrusion
into Ms Campbell's private life was comparativelyan.

49. Lastly, and as to the photographs, Lord Nishobserved that she
did not complain about the taking of the photogsaplor assert that the
taking of the photographs was itself an invasiompmfacy, rather that the
information conveyed by the photographs was privdiewever, the
particular photographs added nothing of an esdpnpavate nature: they
conveyed no private information beyond that disedss the article and
there was nothing undignified about her appearanteem.

(e) Lord Hoffman

50. Lord Hoffmann began his judgment by describdutgy Campbell as
“a public figure” and, further, a famous fashion debwho had lived by
publicity. He noted that the judges of the Housé.afds were “divided as
to the outcome of this appeal” but the differentepinion related to “a
very narrow point” concerning the unusual factshe case. While it was
accepted that the publication of the facts of hedia@ion and of her
treatment was justified as there was sufficientlipuimterest given her
previous public denials of drug use, the divisidnopinion concerned
“whether in doing so the newspaper went too fapublishing associated
facts about her private life”. He continued:

“But the importance of this case lies in the starts of general principle on the
way in which the law should strike a balance betw#e right to privacy and the
right to freedom of expression, on which the Hoissenanimous. The principles are
expressed in varying language but speaking for thysean see no significant
differences.”

51. There being no automatic priority between d&t8 8 and 10, the
question to be addressed was the extent to whighdtnecessary to qualify
one right in order to protect the underlying vapuetected by the other and
the extent of the qualification should be proporéite to the need. The only
point of principle arising was, where the essenpailt of the publication
was justified, should the newspaper be held liakleenever the judge
considered that it was not necessary to have phdalisome of the personal
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information or should the newspaper be allowed somaggin of choice in
the way it chose to present the story (referring~tessoz and Roire v.
France[GC], no. 29183/95, ECHR 1999-I).

52. In this respect, Lord Hoffman considered thatould be:

“inconsistent with the approach which has beenndkethe courts in a humber of
recent landmark cases for a newspaper to be hédtlystiable for exceeding what a
judge considers to have been necessary. The mhaidgencies of journalism
demand that some latitude must be given. Editdealsions have to be made quickly
and with less information than is available to artavhich afterwards reviews the
matter at leisure. And if any margin is to be akalyit seems to me strange to hold
the Mirror liable in damages for a decision whitinee experienced judges in the
Court of Appeal have held to be perfectly justified

53. Given the relatively anodyne nature of theitemthl details, the
Mirror was entitled to a degree of latitude in respedhefway it chose to
present its legitimate story.

54. As to the publication of photographs in patac, Lord Hoffman
observed that the fact that the pictures were taiimout Ms Campbell's
consent did not amount to a wrongful invasion afigmy. Moreover, the
pictures did not reveal a situation of humiliationsevere embarrassment
(as inPeck v. the United Kingdgmo. 44647/98, ECHR 2003-1) and had
not been taken by intrusion into a private placéeré was nothing
demeaning or embarrassing about the photograples; atdded nothing to
what was said in the text and carried the mesdagdheMirror's story was
true. Accordingly, the decision to publish the prets was within the margin
of editorial judgment to which thelirror was entitled. Although the trial
judge found that the publication was likely to afféer therapy, this had
neither been pleaded before nor fully exploredhgyttial judge.

55. The appeal was allowed, the High Court awaas westored. Ms
Campbell's costs (of the appeals to the Court gfe@pand to the House of
Lords) were awarded against the applicant, the amtmu“be certified by
the Clerk of Parliaments, if not agreed betweermtmtes ...".

C. The proceedings concerning legal costs

56. Ms Campbell's solicitors served three billsco$ts on the applicant
in the total sum of GBP 1,086, 295.47: GBP 377,07®or the High Court;
GBP 114,755.40 for the Court of Appeal; and GBP ,58d.00 for the
House of Lords. The latter figure comprised “bassts” of GBP 288,468,
success fees of GBP 279,981.35 as well as GBP @6®2
disbursements. In the High Court and Court of Abpdés Campbell's
solicitors and counsel had acted under an ordinetginer. But the appeal
to the House of Lords was conducted pursuant tooadifional Fee
Agreement (“CFA”) which provided that, if the appsacceeded, solicitors
and counsel should be entitled to base costs ab aselsuccess fees
amounting to 95% and 100% of their base costsentisely.
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1. Campbell v. MGN Limited [2005] UKHL 61

57. On 21 February 2005 the applicant appealdtig¢diouse of Lords
seeking a ruling that it should not be liable tg f@e success fees as, in the
circumstances, such a liability was so dispropaogte as to infringe their
right to freedom of expression under Article 10tb& Convention. The
applicant did not seek thereby a declaration obmmgatibility but argued
that domestic law regulating the recoverabilitysoiccess fees should be
read so as to safeguard its rights under Article Q@ 26 May 2005 this
appeal was heard by the House of Lords.

58. On 2 August 2005 Ms Campbell's solicitors pteg the applicant's
offers to pay GBP 290,000 (High Court costs) andPG¥,000 (Court of
Appeal costs), both amounts being exclusive ofaste

59. On 20 October 2005 the appeal was unanimadisiyissed. The
House of Lords found that the existing CFA regimé&hwecoverable
success fees was compatible with the Conventionthey expressed some
reservations about the impact of disproportionattsc

(a) Lord Hoffman

60. Lord Hoffmann observed that the deliberatacyabf the Access to
Justice Act 1999 (“the 1999 Act”) was to impose twst of all CFA
litigation upon unsuccessful defendants as a classing defendants were
to be required to contribute to the funds which ldanable lawyers to take
on other cases, which might not be successful,whith would provide
access to justice for people who could not othexviiave afforded to sue.
Therefore, the policy shifted the burden of fundifigm the State to
unsuccessful defendants, which was a rational lsastheconomic policy.

61. While he was concerned about the indirectcei®é the threat of a
heavy costs liability on the newspapers' decisimngublish information
which ought to be published but which carried & $ legal action, he
considered that a newspaper's right could be cestirto protect the right of
litigants under Article 6 to access to a court.

62. The applicant maintained that recoverable esgcfees were
disproportionate on the basis of two flawed argusnhemhe first was that
the success fee was necessarily disproportionatevas more than (and up
to twice as much as) the amount which, under tHeary assessment rules,
would be considered reasonable and proportiondtis. Was a flawed point
as it confused two different concepts of proporidy. The CPR on costs
were concerned with whether expenditure on lit@ativas proportionate to
the amount at stake, the interests of the pacd@splexity of the issues and
so forth. However, Article 10 was concerned withettter a rule, which
required unsuccessful defendants, not only to pgey reasonable and
proportionate costs of their adversary in the ditign, but also to contribute
to the funding of other litigation through the pagmb of success fees, was a
proportionate measure, having regard to the etiacArticle 10 rights. The
applicant did not “really deny that in principleistopen to the legislature to
choose to fund access to justice in this way.”
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63. The second argument of the applicant was aoeffect that it was
unnecessary to give Ms Campbell access to a ceaduse she could have
afforded to fund her own costs. However, it wasrdéete to have a general
rule to enable the scheme to work in a practicdl effiective way and that
concentration on the individual case and the padrdies of Ms
Campbell's circumstances would undermine that sehdmwas for this
reason that the Court idames and Others v the United Kingdom
(21 February 1986, Series A no. 98) consideredRadiament was entitled
to pursue a social policy of allowing long leaseleos of low-rated houses
to acquire their freeholds at concessionary ratesyithstanding that the
scheme also applied to some rich tenants who needeslich assistance.
The success fee should not be disallowed simplyhenground that the
applicant's liability would be inconsistent witts itights under Article 10.
Thus, notwithstanding the need to examine the lbalam the facts of the
individual case, Lord Hoffman considered that thepracticality of
requiring a means test and the small number oWiddals who could be
said to have sufficient resources to provide theith vaccess to legal
services entitled Parliament to lay down a generdal that CFAs were open
to everyone. Success fees, as such, could notshéladved simply on the
ground that the present applicant's liability woblel inconsistent with its
rights under Article 10: the scheme was a choi@ndp the legislature and
there was no need for any exclusion of cases ssitheapresent one from
the scope of CFAs or to disallow success fees lsecthe existing scheme
was compatible.

64. However, Lord Hoffman did not wish to leavee thase without
commenting on other problems which defamation diign under CFAs
was currently causing and which had given riseaiocern that freedom of
expression might be seriously inhibited. The judgtred Eady J inTurcu v
News Group Newspapers Lt{2005] EWHC 799) highlighted the
significant temptation for media defendants tolsatases early for purely
commercial reasons, and without regard to the mneets of any pleaded
defence. This 'chilling effect' or 'ransom faciaterent in the CFA system
was a situation which could not have arisen inghst and was very much a
modern development.

65. Lord Hoffman considered that the “blackmailieffect” of such
litigation arose from two factors: (a) the use dFAS by impecunious
claimants who did not take out insurance to pratfieeinselves from having
to pay the winning party's costs if they lost; ghjithe conduct of the case
by the claimant's solicitors in a way which notyordn up substantial costs
but required the defendants to do so as well. Refgrto a recent case
where this was particularly eviderKiGg v Telegraph Group Ltd [Practice
Note] [2005] 1 WLR 2282), he continued:

“Faced with a free-spending claimant's solicitod dreing at risk not only as to
liability but also as to twice the claimant's coste defendant is faced with an arms
race which makes it particularly unfair for the imlant afterwards to justify his
conduct of the litigation on the ground that thdeddant's own costs were equally
high”
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66. Lord Hoffman endorsed the solution offeredtiy Court of Appeal
in the King case (a “cost-capping” order at an early stagéhefaction).
However, that was only a palliative as it did neabwith the problem of a
newspaper risking substantial and irrecoverabldascd&dmaller publishers
might not be able to afford to take a stand antheeicapping costs at an
early stage nor assessing them later dealt witthtteat of having to pay the
claimant's costs at a level which was, by definitiop to twice the amount
which would be reasonable and proportionate. WthigeDCA Consultation
Paper (paragraph 101 below) discussed the probilemn,legislative
intervention had been proposed.

67. Lord Hoffman distinguished between personalrinlitigation and
defamation proceedings. Personal injury litigaticomprised a large
number of small claims and the liability insurersres able to pass these
costs on to their road user customers with thein ®elvency not being
threatened and the liability insurers had constaleraegotiating strength to
dispute assessments of costs and to hold up theflcas of the claimants'’
solicitors so that both sides therefore had goagkars for seeking a
compromise. On the other hand, in defamation céereasons for seeking
a compromise were much weaker: there was a smadbauof claims and
payment of relatively large sums of costs; somdigrs might be strong
enough to absorb or insure against this but itdnadrious effect upon their
financial position; and publishers did not have $hene negotiating strength
as the liability insurers because there were feses@mments to be contested
and disputing them involved considerable additicests.

68. While the objective of enabling people of msid@eans to protect
their reputations and privacy from powerful pubdish was a good one,
Lord Hoffman considered that it might be that aidkgive solution would
be needed for the scheme to comply with Articlef.the Convention.

(b) Lord Hope of Craighead

69. Lord Hope agreed with Lord Hoffmann.

70. He underlined the protection to the losingtyaontained in the
CPR and the Costs Practice Directions. Reasonaddeared proportionality
tests were applied separately to base costs atitetpercentage uplift for
success fees. However, the most relevant questioa tourt in assessing
the reasonableness of the percentage uplift was rigk that the client
might or might not be successful” (paragraph 1)(&)lof the Costs Practice
Directions) and that “in evenly balanced casescaess fee of 100 per cent
might well be thought not to be unreasonable”.

71. There remained the question of proportionaither than providing
that the proportionality of base costs and suctass were to be separately
assessed, the Costs Practice Directions did naitifgeany factors that
might be relevant. However, it would be wrong tedade that this was an
empty exercise as it was the “ultimate controlliagtor” to ensure access to
the court by a claimant to argue that her rightrigacy under Article 8 was
properly balanced against the losing party's rigbtdreedom of speech
under Article 10. While the losing party would pthe success fee, any
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reduction in the percentage increase would havmtoe by the successful
party under the CFA: the interests of both sided teabe weighed up in
deciding whether the amount was proportionate.

(c) Lord Carswell

72. Lord Carswell agreed with the opinions of Léfdffmann and Lord
Hope. While “there are many who regard the imbaant the system
adopted in England and Wales as most unjust”, ¢iggmren of CFAs and
recoverable success fees was “legislative policyclwiihe courts must
accept”. As to whether recoverable success feeschwhndoubtedly
constituted a “chill factor”, were compatible witArticle 10 and a
proportionate way of dealing with the issue of filmeding of such litigation,
it was not really in dispute that the legislatuoaild in principle adopt this
method of funding access to justice.

73. The present case turned on whether it wdspstiportionate when
the claimant was wealthy and not in need of thgstpf a CFA. While it
was rough justice, the requirement on solicitorsnans test clients before
concluding a CFA was unworkable. With some regtet, conclusion was
clear. While Lord Carswell was “far from convincalout the wisdom or
justice of the CFA system” as it was then constdytit had to be accepted
as legislative policy”. It had not been shown toibeompatible with the
Convention and the objections advanced by the egmlicould not be
sustained.

(d) Lord Nicholls of Birkenhead and Baroness Hale bRichmond

74. Lord Nicholls agreed with the preceding opnsioBaroness Hale
also agreed with Lord Hoffman. It was, for hereparate question whether
a legislative solution might be needed to complghwArticle 10: this was a
complex issue involving a delicate balance betwammpeting rights upon
which she preferred to express no opinion.

75. From the date of rejection of this second apple applicant was
liable to pay 8% interest on the costs payable.

76. On 28 November 2005 an order for the costh@Eecond appeal to
the House of Lords was made against the applidéamiCampbell therefore
served an additional bill of costs of GBP 255,585.6he bill included a
success fee of 95% (GBP 85,095.78) in respecteosdiicitors' base costs,
her counsel having not entered into a CFA for dpipeal.
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2. Review by the Judicial Taxing Officers of thestsoof the second
appeal to the House of Lords

77. The applicant then sought to challenge thepgtmnality of the
costs and success fees claimed in respect of Ippthaés to the House of
Lords. An assessment hearing was fixed for 8 Ma&6b6 before the
Judicial Taxing Officers of the House of Lords.

78. On 3 March 2006 the applicant agreed with Mm@bell's solicitors
to pay the sum of GBP 350,000 in respect of thésadaimed in relation to
the first appeal, excluding interest and includihg success fee applicable
to the first appeal. The applicant considered is walikely to do better
before the Taxing Officers, it wished to avoid agog interest (8% per day)
and further litigation on costs would lead to fertltosts and success fees.

79. The hearing on 8 March 2006 (before two Jatlitaxing Officers)
therefore concerned the costs of the second appbalthe Taxing Officers
noting that the applicant had settled the costh@first appeal, it “no doubt
recognising the inevitability of the position”. Aumber of preliminary
issues were decided by the Taxing Officers inclgdine validity of the
CFA, the applicable success fee rate and the ptiopality of the base
costs billed by Ms Campbell's representatives (@mdvhich that success
fee would be calculated).

80. By judgment dated 8 March 2006 the Judiciadifiga Officers found
that, in these hard fought proceedings ultimatelgidked by a split decision
of the House of Lords, there was “no doubt” tha skiccess fees (95% and
100%) claimed in respect of the first appeal to iHwise of Lords were
appropriate having regard to the first and secaorstance proceedings.
Since the second appeal to the House of Lords wesapd parcel of the
first and was clearly contemplated by the partibemthey entered into the
CFA, the second appeal was covered by the CFAlargithe same success
fee. The effect of this was, of course, that theliapnt faced a greatly
increased bill of costs: however, the applicant tbs issue in the second
appeal to the House of Lords. A success fee of &% e second appeal to
the House of Lords was therefore approved. RelgiméRules 44.4 and 44.5
of the CPR as well as paragraph 15.1 of the CoststiPe Directions as
well as a necessity test, the Taxing Officers reduthe hourly rates
chargeable by Ms Campbell's solicitors and courtbekeby reducing the
base costs and, consequently, the success feelpéyaihe applicant.

81l. On 5 May 2006 the applicant appealed to theisdoof Lords
arguing that the Taxing Officers judgment was ineor in so far as those
Officers considered that the success fee for therskappeal could not be
varied. On 28 June 2006 the House of Lords reflessace to appeal.

82. On 5 July 2007 the applicant agreed to pay GBF000 (inclusive
of interest and assessment procedure costs) lersetit of Ms Campbell's
costs of the second appeal.
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[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Breach of confidence/misuse of private informatin

1. The Human Rights Act 1998 (“the HRA")

83. Section 2(1) of the HRA provides that a coort tribunal
determining a question which has arisen in conarclith a Convention
right must take into accountter alia, any judgment, decision, declaration
or advisory opinion of the European Court of Hurkaghts.

84. Section 6(1) provides that it is unlawful gopublic authority to act
in a way which is incompatible with a Conventioght. A public authority
includes a court (section 6(3)(a) of the HRA).

85. Section 12(4) provides that a court must hgaréicular regard to the
importance of the Convention right to freedom gbr@ssion and, where the
proceedings relate to journalistic material, to @ extent to which the
material has, or is about to, become availabl@¢goublic, or it is, or would
be, in the public interest for the material to heélgshed as well as to (b)
any relevant privacy code.

2. The Press Complaints Commission Code of Pradtithe PCC
Code”)

86. The PCC Code provided, at the relevant timdokows:

“3. Privacy

i) Everyone is entitled to respect for his or pavate and family life, home, health
and correspondence. A publication will be expediedustify intrusions into any
individual's private life without consent.

i) The use of long lens photography to take piesuof people in private places
without their consent is unacceptable.

Note - Private places are public or private propevhere there is a reasonable
expectation of privacy

1. The public interest includes:
i) Detecting or exposing crime or a serious misdanour.
i) Protecting public health and safety.

iii) Preventing the public from being misled byns® statement or action of an
individual or organisation. . . .”
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3. Breach of Confidence and Article 8 of the Comiean

87. Originally the tort of breach of confidence sweharacterised by
reference to an obligation of confidence which aregenever a person
received information he knew or ought to have knowas fairly and
reasonably confidential. More recently, the torteleped through the case-
law so as to extend to situations where informatpyoperly to be regarded
as private information, has been misused. In goiecisuch a claim arises
where private information has been wrongfully psibid and it is now
well-recognised that this form of the tort of breaof confidence
encapsulates the values enshrined in both Arti@esand 10 of the
Convention. The guiding principle as to what corsgsi an individual's
private information is whether the individual hademsonable expectation
of privacy as regards the information in issue.

88. Lord Woolf CJ held as follows, as regards Hagancing of the
interests protected by Articles 8 and 10, in hiscted judgment in the
Court of Appeal in the case Afv B plc([2003] QB 195):

“4......under section 6 of the 1998 [Human Rightslt, the court, as a public
authority, is required not to act “in a way whichincompatible with a Convention
right”. The court is able to achieve this by absugtthe rights which articles 8 and 10
protect into the long-established action for breatbonfidence. This involves giving
a new strength and breadth to the action so ttedcddmmodates the requirements of
those articles.

5. The court is assisted in achieving this bec#éluseequitable origins of the action
for breach of confidence mean that historically temedy for breach of confidence
will only be granted when it is equitable for thishappen. ...

6. The manner in which the two articles operateensirely different. Article 8
operates so as to extend the areas in which aonaftir breach of confidence can
provide protection for privacy. It requires a gemex approach to the situations in
which privacy is to be protected. Article 10 operin the opposite direction. This is
because it protects freedom of expression andti@eae this it is necessary to restrict
the area in which remedies are available for breaclfi confidence. There is a tension
between the two articles which requires the coorheld the balance between the
conflicting interests they are designed to protébts is not an easy task but it can be
achieved by the courts if, when holding the balaticey attach proper weight to the
important rights both articles are designed to gubt Each article is qualified
expressly in a way which allows the interests untierother article to be taken into
account. ...

11(iv) ... Any interference with the press has ¢gjistified because it inevitably has
some effect on the ability of the press to perfatsnrole in society. This is the
position irrespective of whether a particular poéilion is desirable in the public
interest. The existence of a free press is infitkedirable and so any interference with
it has to be justified. ...

(x) If there is an intrusion in a situation wherg@@rson can reasonably expect his
privacy to be respected then that intrusion willdagable of giving rise to a liability
in action for breach of confidence unless the sitra can be justified. ...

(xii) Where an individual is a public figure he @hntitled to have his privacy
respected in the appropriate circumstances. A pfillure is entitled to a private life.
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The individual, however, should recognise that beeaof his public position he must
expect and accept that his or her actions will lbeenclosely scrutinised by the media.
Even trivial facts relating to a public figure cae of great interest to readers and
other observers of the media. Conduct which inctiee of a private individual would
not be the appropriate subject of comment can betbper subject of comment in
the case of a public figure. The public figure nmtagld a position where higher
standards of conduct can be rightly expected bythic. The public figure may be a
role model whose conduct could well be emulateadtners. He may set the fashion.
The higher the profile of the individual concerrtbd more likely that this will be the
position. Whether you have courted publicity or yoti may be a legitimate subject
of public attention. If you have courted publiceation then you have less ground to
object to the intrusion which follows. In many diese situations it would be
overstating the position to say that there is alipubterest in the information being
published. It would be more accurate to say thatghblic have an understandable
and so a legitimate interest in being told the rifation. If this is the situation then it
can be appropriately taken into account by a cwhen deciding on which side of the
line a case falls. The courts must not ignore #w that if newspapers do not publish
information which the public are interested in, rethewill be fewer newspapers
published, which will not be in the public interefhe same is true in relation to other
parts of the media. On the difficult issue of finglithe right balance, useful guidance
of a general nature is provided by the Council efdpe Resolution 1165 of 1998.

(xiii) In drawing up a balance sheet between ttepeetive interests of the parties
courts should not act as censors or arbiters td.takis is the task of others.”

B. Costs, conditional fee arrangements (“CFA”) andsuccess fees

1. General

89. A successful party to litigation may only reeocosts if and to the
extent that a Court so orders and such questiamdoabe determined in
accordance with the Civil Procedure Rules 1988 RQPThe CPR referred
to below are applicable to proceedings before tloeidd of Lords. The
general rule is that the unsuccessful party wilbkgered to pay the costs of
the successful party (Rule 44.3(2) of the CPR).

90. Prior to 1995, the only means of funding &tign (apart from legal
aid) was to agree an ordinary retainer with a law@&As were introduced
for a limited range of litigation by section 58 tife Courts and Legal
Services Act 1990 (“the 1990 Act”). A CFA is an agment between a
client and a legal representative which providesifs fees and expenses, or
any part of them, to be payable only in specifieccurnstances (for
example, if successful). Further secondary legwslatvas necessary to
allow CFAs to be adopted. The Conditional Fee Agreats Order 1995 not
only brought into force CFAs but it extended thega of proceedings for
which CFAs could be concluded, that range beinth&urextended to cover
all litigation apart from criminal and family proedings by the Conditional
Fee Agreements Order 1998. This position was wegtiunchanged by the
Access to Justice Act (“the 1999 Act”).

91. A CFA, even as initially introduced, could reagrovision for the
payment of a percentage uplift in fees (“successe A success fee
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provided that the amount of any fees to which pliegl (base costs) could
be increased by a percentage in specified circurosta(for example, if
successful). Section 58(4) of the 1990 Act provitheg a success fee must,
inter alia, state the percentage by which the amount of ¢es fs to be
increased and the Conditional Fee Agreements (2660 specified the
maximum percentage uplift to be 100%.

92. The 1999 Act then inserted section 58A inte 990 Act. This
provided that an order for costs made by a couwntdcomclude the success
fees payable under a CFA, so that the base casitgelhas the success fees,
could be recovered against an unsuccessful pangy.1D99 Act also made
ATE (after the event) Insurance premiums recoveradainst a losing
party.

93. The CPR regulate the making of costs ordedstla®m assessment of
such costs including success fees (Rule 43.2(djthe CPR).

Rule 44.3(1)-(9) sets out the general rulgkich govern the court's
discretion to make an order for costs against gypar

Rule 44.3A of the CPR provides that, at the conctusof the
proceedings to which the CFA relates, the court nmake a_summary
assessmenbr order a_detailed assessmait all or part of the costs
(including success fees).

Rule 44.4(2) provides that, where the amount ofsc@sto be assessed
on the standard basis, the court will only allowstso which are
proportionate to the matters in issue and thatlitresolve any doubt which
it may have, as to whether costs were reasonablyned or reasonable and
proportionate in amount, in favour of the payingtpa

Rule 44.5 provides that the court must have retyaedl circumstances in
deciding whether costs, assessed on a standa] ase proportionately
and reasonably incurred or were proportionate @&adanable in amount.
Such circumstances must include the conduct ahallparties, the amount
or value of any money or property involved; the artpnce of the matter to
all the parties; the particular complexity of thatter or the difficulty or
novelty of the questions raised; the skill, eff@pecialised knowledge and
responsibility involved; the time spent on the ¢as®l the place where and
the circumstances in which work or any part of éswadone.

94. Costs Practice Directions supplement the CPR.

Paragraph 11.5 of the Direction provides that ioidlag, on a standard
basis of assessment, whether the costs are reds@mabproportionate, the
court will consider the amount of any additionability (including success
fees) separately from the base costs.

Paragraph 11.8 requires the Court to take into wad¢cavhen deciding
whether the percentage uplift by which the sucdessis calculated is
reasonable, all relevant factors and it providesg{es of such factors: the
circumstances in which the costs would be payahlghtmor might not
occur (including whether the case would win); tlegdl representative's
liability for any disbursements; and any other noethof financing the costs
available to the receiving party.

Paragraph 11.9 provides as follows:
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“A percentage increase will not be reduced simpiytlee ground that, when added
to the base costs which are reasonable and (wkéreant) proportionate, the total
appears disproportionate.”

95. A party to litigation who instructs lawyersrpuant to a CFA may,
but is under no obligation to, take out ATE Insuw&n

2. Relevant domestic case law on CFAs and suceess f

(a) Designers Guild Ltd v. Russell Williams (Textiles) Ltd. (2003] 2 Costs LR
204.

96. Paragraph 27 of the Practice Directions Applicatde Judicial
Taxations in the House of Lords (adopted in Mar@07) provides that
notification is to be given to the opposing par@éesl to the Judicial Office
as soon as practicable after a CFA has been eritee@nd that the Taxing
Officers decide questions of percentage uplift stomdance with the
principles set out in the above-cited cas®es$igners' Guild Limited

97. This case was the first assessment of castfappeal to the House
of Lords involving CFAs. The appellant had been cegsful at first
instance, had lost (unanimously) in the Court op&g and its appeal was
allowed (unanimously) in the House of Lords. On @arch 2003 the
Taxing Officers held:

“14. With regard to the solicitors' claim a succéss of 100% is sought. [Counsel
for the Appellant] produced to us the opinion ofatlang Counsel prior to the CFA
being entered into which put the chances of sucaésso more than evens. That
opinion was given against a background in which appellant company had been
successful at first instance and lost in the CofirAppeal. It is quite clear that the
issues were finely balanced. It is generally acdphat if the chances of success are
no better than 50% the success fee should be 100%.

The thinking behind this is that if a solicitor weeto take two identical cases with a
60% chance of success in each it is likely that woald be lost and the other won.
Accordingly the success fee (of 100%) in the wignéase would enable the solicitor
to bear the loss of running the other case anddosi

15. There is an argument for saying that in any aglsich reached trial a success
fee of 100% is easily justified because both sjplesumably believed that they had
an arguable and winnable case. In this case wer@deubt at all that the matter was
finely balanced and that the appropriate successsftherefore 100%".

(b) Turcu v News Group Newspapers Ltd [2005] EWHC 799 (QB)
98. Eady J noted as follows:

“6. The claimant ... seeks a large award of damametuding aggravated and
exemplary damages, against the proprietors of TénsNof the World .... He is able
to pursue his claim purely because [his legal egmtative] has been prepared to act
on his behalf on the basis of a [CFA]. This meafigourse, that significant costs can
be run up for the defendant without any prospeatecbvery if they are successful,
since one of the matters on which [the legal regredive] does apparently have
instructions is that his client is without fundsn @e other hand, if the defendant is
unsuccessful it may be ordered to pay, quite dpam any damages, the costs of the
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claimant's solicitors including a substantial magkin respect of a success fee. The
defendant's position is thus wholly unenviable.

7. Faced with these circumstances, there mustdign#ficant temptation for media
defendants to pay up something, to be rid of litagafor purely commercial reasons,
and without regard to the true merits of any pleladefence. This is the so-called
“chilling effect” or “ransom factor” inherent in ¢hconditional fee system, which was
discussed by the Court of Appeal iKifig v Telegraph Group Ltd [Practice Note]
[2005] 1 WLR 2282]. This is a situation which couldt have arisen in the past and is
very much a modern development.”

(c) King v Telegraph Group Ltd [Practice Note] [2005] 1 WLR 2282

99. This claimant was without financial means amad no ATE
insurance. Brooke LJ noted the significant preesctosts incurred by the
claimant's solicitors which required, in turn, ®$6 be incurred by the
defendant who also risked paying double the clais\aiready significant
costs. He continued:

“What is in issue in this case, however, is therappateness of arrangements
whereby a defendant publisher will be requireddg pp to twice the reasonable and
proportionate costs of the claimant if he losesancedes liability, and will almost
certainly have to bear his own costs (estimatetlimicase to be about £400,000) if he
wins. The obvious unfairness of such a system istddo have the chilling effect on
a newspaper exercising its right to freedom of eggion ... and to lead to the danger
of self-imposed restraints on publication whichshemuch feared ....

It is not for this court to thwart the wish of Harhent that litigants should be able to
bring actions to vindicate their reputations undeCFA, and that they should not be
obliged to obtain ATE cover before they do soOn.the other hand, we are obliged
to read and give effect to relevant primary andedary legislation so far as possible
in a way that is compatible with a publisher's @lgi10 Convention rights ....

In my judgment the only way to square the circléoisay that when making any
costs capping order the court should prescribeta tomount of recoverable costs
which will be inclusive, so far as a CFA-fundedtyds concerned, of any additional
liability. It cannot be just to submit defendantsthese cases, where their right to
freedom of expression is at stake, to a costs megvmere the costs they will have to
pay if they lose are neither reasonable nor praptate and they have no reasonable
prospect of recovering their reasonable and prapwate costs if they win.

If this means, ..., that it will not be open to BACassisted claimant to receive the
benefit of an advocate instructed at anything ntba@ a modest fee or to receive the
help of a litigation partner in a very expensiverfiwho is not willing to curtail his
fees, then his/her fate will be no different fronat of a conventional legally aided
litigant in modern times. It is rare these daysdach a litigant to be able to secure the
services of leading counsel unless the size oflitedy award of compensation
justifies such an outlay, and defamation litigatétmes not open the door to awards on
that scale today. Similarly, if the introductiontbfs novel cost-capping regime means
that a claimant's lawyers may be reluctant to adosgructions on a CFA basis unless
they assess the chances of success as signifigaatljer than evens (so that the size
of the success fee will be to that extent reducidf,in my judgment will be a small
price to pay in contrast to the price that is ptétly to be paid if the present state of
affairs is allowed to continue.”
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3. Public consultation process on CFAs and suctess including the
“‘Review of Civil Litigation Costs: Final Report”, foJackson LJ,
January 2010 (“the Jackson Review”)

(a) Consultation prior to the Jackson Review

100. In 2003 a Consultation Paper entitled “Sifgwlgp CFAS” was
completed by the Department of Constitutional ABa{("DCA”, whose
powers were transferred to the Ministry of Jusiic&lay 2007). The use of
CFAs in defamation proceedings emerged as a casi@a issue during
this consultation. Several national and regionallimerganisations took the
opportunity to raise a number of concerns aboutirigact of the use of
CFAs in defamation proceedings. Media organisatidasned that CFAs
inhibited the right to freedom of expression andcemaged unmeritorious
claims. Claimants' lawyers felt that the use of GF/& defamation
proceedings had greatly widened access to justidepiaced claimants on
an equal footing with their opponents.

101. In the 2004 Consultation Paper “Making SimpkAs a reality” of
the DCA, media organisations reiterated the vieat thFAs needed to be
controlled in defamation proceedings. They streslsatfunding these cases
by CFAs (particularly where the claimant had sigaifit personal wealth)
impinged on the media's right to freedom of expoesbecause the success
fee could effectively double a claimant lawyer'stcd his resulted in the
“ransom” or “chilling effect” that forced the media settle claims they
might otherwise fight due to excessive costs. Thedlim also expressed
concerns there was no true ATE insurance markea(se the very small
number of cases did not ensure a competitive markietl about the failure
of the costs judges to effectively control CFA sosh defamation
proceedings. While the focus of the ConsultationpdPahad been
defamation proceedings, the same problems appfiedther publication
cases.

The 2004 Paper also noted that claimants' lawymrsthe other hand,
believed that CFAs provided access to justice lanan area of law where
many would otherwise not be able to afford to seekess. They also made
the point that CFAs played an important role incdigaging irresponsible
journalism. The sharp decline in the number ofnetaissued in this area,
after the introduction of CFAs in defamation pratiegs, indicated that
lawyers were being more cautious when advisingntdiewho were
considering litigation. They believed that CFAs sldonot be banned or
restricted in this area of law, but that success f&hould be staged — 100%
for cases going to trial and less for cases thtedesarly.

The DCA concluded that legislation to restrict tise of success fees in
this area (publication proceedings) was not planiée DCA supported
the initiative launched by the Civil Justice Coun¢CJC”) to mediate a
general agreement on success fees in this araaa@nd considered that the
existing powers of the courts were sufficient tatcol costs.
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102. The above-cited judgment King and the 2004 consultation
prompted media organisations and claimants' lawyeups to try to reach
an agreement on the way forward. Following the C&énd table hosted by
the DCA in July 2004, both sides approached the ©6J@ediate.

103. In April 2005 a previous Lord Chancellor spakout CFAs and
costs at a media society event. He called for propentrol and
proportionality in the costs-risks attached to jmdilon litigation and urged
claimant and media lawyers to try to find a solatibrough discussion.

104. In March 2006 the House of Commons Consbiati Affairs
Select Committee considered the role of CFAs iramhetion and privacy
proceedings as part of its inquiry on the “Compé&oeaCulture”. It felt that
courts could address disproportionate costs thraygiopriate cost control
measures such as cost-capping and that it mighppeopriate for lawyers
to re-assess risk (and therefore the amount oftupb the case progressed
(staged success fees). No concrete action was.taken

105. From 2006 to 2007 the CJC hosted a numbéroms including
representatives from the media, legal professiod arsurance. This
mediation, having been suspended pending the sexqmuehl in the present
case to the House of Lords, concluded with the ycthdn of a model
agreement (“the Theobalds Park Plus Agreement’thvbet out a range of
solutions including a range of staged success fees.

106. The Ministry of Justice agreed with the CJ@sommendations
that the Theobalds Park Plus model agreement wesable and could help
ensure that costs of litigation were proportionated reasonable. The
Ministry of Justice decided to consult on the isdtt@ough its Consultation
Paper of August 2007 entitled “Conditional fee agnents in defamation
proceedings: Success Fees and After the Eventadnserf, the Ministry of
Justice sought views on the implementation of td€'€ recommendations
in publication proceedings and, notably, on a ramgefixed staged
recoverable success fees and on the recoveralofitATE insurance
premiums. A slightly revised scheme was publishéith wesponses to the
consultation in July 2008. Some responses to theultation supported in
principle the introduction of fixed recoverableged success fees and ATE
insurance premiums; however, there was no consenstise details of the
scheme. The media in particular did not supportstigeme and strongly
opposed its implementation and called for addifiaonaasures to address
disproportionate and unreasonable costs in CFAscd$®e scheme was not
implemented.

107. On 24 February 2009 the Ministry of Justicdblizhed further a
Consultation Paper on “Controlling costs in defaoraproceedings”. The
high levels of legal costs in defamation and soiieropublication related
proceedings had been the subject of criticism aslzhtd in the courts and
Parliament. “Excessive costs may force defendantsettle unmeritorious
claims, which in turn threatens a more risk aveyggroach to reporting and
some argue is a risk to freedom of expression”.|l@vine Government had
previously consulted on proposals for a scheme tafjesl recoverable
success fees and after the event insurance (ATdmhipms in publication
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proceedings to reduce unreasonable and dispropaté@osts, a number of
media organisations suggested additional measiastihey considered

necessary if costs in this area were to be maiediaat reasonable levels.
The Consultation Paper therefore sought views omasores to better

control costs notably through limiting recoveralileurly rates; costs-

capping; and requiring the proportionality of totalsts to be considered on
costs assessments conducted by the court.

108. As regards the question (no 6) of whethercthets should apply
the proportionality test to total costs not jussédaosts, the Consultation
Paper noted that the Government considered thadi@rement to consider
the proportionality of total costs would be a halgbol in controlling costs
in defamation proceedings”. They would request @R Committee to
consider amendments to the CPR and to the relaaetige direction.

109. As to the scope of the proposals, the Costsuit Paper assumed
that as a minimum the provisions would be introduder defamation
disputes (libel and slander) because it was pratlgipn these cases that the
key problems were seen to arise. However, the Ragubrd that there were
other causes of action (such as breach of privadyre “it may be
considered they should also apply”.

110. The Consultation Paper with the responsespamgbsals received
was published on 24 September 2009. The CPR Coeanitequested to
consider a number of measures to control costsilnigation proceedings,
proposed draft rules concerningter alia, additional information and
control of ATE insurance. The Civil Procedure (Arderent) Rules 2009
came into force on 1 October 2009. The Governmesteped to leave
other matters open pending the Jackson Review.

(b) The Jackson Review, January 2010

111. In late 2008 Jackson LJ was appointed to wcind fundamental
review of the rules and principles governing thetsmf civil litigation and
to make recommendations in order to promote acdesgustice at
proportionate cost.

112. In January 2010 the Jackson Review was pdalisrunning to
almost 600 pages plus appendices. In relation t&\sCHt noted that
England and Wales differed from all other jurisaios in having success
fees payable not by the lawyer's own client butthy losing party. The
benefits of CFAs had been achieved at massive egigcially in cases
which were fully contested. That cost was bornetdy payers, insurance
premium payers and by those defendants who hactisfertune of being
neither insured nor a large, well-resourced orgdiaa.

113. While Jackson LJ concluded that CFAs wereah@ctionable in
themselves, he considered that there were foursflemallowing success
fees to be recovered from the losing party:

“4.7 The recoverability regime does not possessgeeibf the two crucial features of
the legal aid regime which it replaces. In my vidvese omissions are two of its
flaws. The third flaw is that the burden placed mppposing parties is simply too
great. The fourth flaw is that it presents an oppuaty for some lawyers to make
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excessive profits. The consequence of these faursfis to generate disproportionate
costs.

(a) First flaw

4.8 Any person, whether rich or poor and whethenduu or corporate, is entitled to
enter into a CFA and take out ATE insurance. Adittbuch a person needs to do is to
find willing solicitors and willing insurers. Thigjives rise to anomalies and
unintended consequences on a grand scale. | wélthree examples in the next three
paragraphs.

4.9 The tree root claims. It is, in my view, abstihdt insurance companies can
bring claims against local authorities using CFAshereby doubling the costs burden
upon council tax payers. The insurance companiesveal afford to fund such
litigation themselves and should do so.

4.10 Commercial claims. It is also, in my view, atosthat one party to commercial
litigation can become a “super-claimant”... andréfiy transfer most of the costs
burden to the other party. Two arguments have beessed upon me by defenders of
recoverability in such cases: first, that recovéitgbenables [small and medium
enterprises (“SMEs")] to take on larger companges;ondly that the opposing party
can avoid the crushing costs burden by settlingye#s to the first argument, the
recoverability provisions are of universal applicat They are just as likely to be
used by a large company against an SME as vice.vAssto the second argument ...
some business disputes are evenly balanced. Iteifeqlly reasonable for the
companies on both sides to decide to fight. Itudeqwrong for one or other party to
be pressurised into settling by a gross imbalandbe costs liabilities of the parties.
If party A has a CFA... and party B does not, pdrtynay be litigating at virtually no
costs risk, whereas party B may face liability doiadruple costs if it loses.

4.11 Consumer dispute. County court litigation stmmes involves disputes
between suppliers of goods and customers or comsuri¢here such litigation is
above the level of the small claims track, it i noknown for the supplier to have a
CFA and for the individual on the other side nohtve a CFA. It all depends upon
the terms which each party manages to agree withwin solicitors. In some cases the
recoverability regime will give the consumer a #reide” against the supplier. In
other cases it will have precisely the oppositedffit is perfectly possible for the
recoverability regime to give the supplier a fraerand to expose the consumer to a
massively increased costs liability.

4.12 The first flaw in the recoverability regimetisat it is unfocused. There is no
eligibility test for entering into a CFA, providekat a willing solicitor can be found.

(b) Second flaw

4.13 The second flaw is that the party with a CFeherally has no interest in the
level of costs being incurred in his or her naméetier the case is won or lost, the
client will usually pay nothing. If the case is ipthe solicitors waive their costs and
pay the disbursements, in so far as not coveredlTiy insurance. If the case is won,
the lawyers will recover whatever they can from dliger side either (a) by detailed or
summary assessment or (b) by negotiation based tingolikely outcome of such an
assessment.

4.14 This circumstance means that the client exertsontrol (or, in the case of a no
win, low fee agreement, little control) over costisen they are being incurred. The



30

MGN LIMITED v. UNITED KINGDOM — JUDGMENT (MERITS)

entire burden falls upon the judge who assesséds petsospectively at the end of the
case, when it is too late to “control” what is spen

(c) Third flaw

4.15 The third flaw in the recoverability regimetligt the costs burden placed upon
opposing parties is excessive and sometimes amaoirdsdenial of justice. If one
takes any large block of cases conducted on CHesppposing parties will end up
paying more than the total costs of both partieewery case, regardless of the
outcome of any particular case.

4.16 If the opposing party contests a case to fpaksibly quite reasonably) and
then loses, its costs liability becomes grosslypmiportionate. Indeed the costs
consequences of the recoverability rules can bexmeme as to drive opposing
parties to settle at an early stage, despite hagmgd prospects of a successful
defence. This effect is sometimes described aKibfail”, even though the claimant
is using the recoverability rules in a perfectiyial way.

(d) Fourth flaw

4.17 If claimant solicitors and counsel are sudtg&s only picking “winners”, they
will substantially enlarge their earnings... As Benior Costs Judge explained... it is
not possible for costs judges effectively to cogtacess fees retrospectively.

4.18 Of course, not all lawyers are good at pickingners and some suffer losses
on that account. Nevertheless, one repeated snti@f the recoverability regime
which | have heard throughout the Costs Reviewth& some claimant lawyers
“cherry pick”. In other words they generally contlwanning cases on CFAs, they
reject or drop at an early stage less promisingasd thus generate extremely
healthy profits. Obviously the financial records iaflividual solicitors firms and
barristers are confidential. Moreover, even if aueh set of accounts were made
public, that would tell us nothing about all théexrts. Nevertheless, the one point that
can be made about the CFA regime is that it pregbebpportunityto cherry pick. If
lawyers succumb to that temptation, they will gseatcrease their own earnings and
they will do so in a manner which is entirely lawfu

4.19 Having worked in the legal profession for &ang, | have a high regard for my
fellow lawyers, both solicitors and counsel. Thetfeemains, however, that lawyers
are human. As Professor Adrian Zuckerman has follggfointed out both during the
Woolf Inquiry and during the present Costs Revigmerk tends to follow the most
remunerative path. In my view, it is a flaw of ttezoverability regime that it presents
an opportunity to lawyers substantially to increffseir earnings by cherry picking.
This is a feature which tends to demean the priafiess the eyes of the public.”

114. Specifically in relation to defamation andated claims, Jackson

LJ considered that the present system was “the bipatre and expensive
system that it is possible to devise” for the foliog three reasons:

“(i) Defendants pay a heavy price in order to eas{@) that claimants within the
CFA regime are protected against adverse costsitijaind (b) that defendants can
still recover costs if they win.

(ii) Despite paying out large ATE insurance premiuim cases which they lose, the
defendants' costs recovery in cases which they may be only partial. This is
because the defendants' costs recovery will beesubp the policy limits agreed by
claimants in those cases.
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(i) The present regime of recoverable ATE ins@w@&n premiums is
indiscriminating. A wealthy celebrity suing a haptessed regional newspaper
publisher is fully entitled to take out ATE insuca effectively at the expense of the
defendant. The present regime provides protectjaimat adverse costs, but it is in no
way targeted upon those claimants who need sud¢bqtian.”

115. As to defamation and related proceedingksaacLJ noted that a
principal concern that had been expressed in oelatdo the costs of
defamation proceedings and privacy cases was tiiespiead use of CFAs
with ATE insurance, which could impose a disprojpoidte costs burden on
defendants. He had recommended, for all civil ditign, a return to CFAs
whose success fees and ATE premiums were not nedmeefrom the
losing party (the pre-1999 Act position): thoseaagements had not
suffered from the above flaws but opened up actegastice for many
individuals who formerly had no such access.

If that recommendation were to be adopted, Jack§aronsidered that it
should go a substantial distance to ensuring thaetieccessful defendants in
such proceedings were not faced with a dispropmat® costs
liability. However, such a measure could also redaccess to justice for
claimants of slender means. To overcome this |gibéential problem, he
recommended complementary measures for defamatimh lated
proceedings including increasing the general lew¢l damages in
defamation and breach of privacy proceedings by Hdfb introducing a
regime of qualified one way costs shifting, undéiick the amount of costs
that an unsuccessful claimant may be ordered tovpay a reasonable
amount, reflective of the means of the parties #rar conduct in the
proceedings.

(c) Consultation subsequent to the “Jackson Review”

(i) Report of the House of Commons Culture, Medm &port Committee
entitled “Press standards, privacy and libel”, 2&Bruary 2010

116. In its introduction, the Report noted:

“Throughout our inquiry we have been mindful of #ner-arching concerns about
the costs of mounting and defending libel acticarg] the ‘chilling effect' this may
have on press freedom. The evidence we have heaved us in no doubt that there
are problems which urgently need to be addressedrder to enable defamation
litigation costs to be controlled more effectivelle find the suggestion that the
problem confronting defendants, including mediaeddfints, who wish to control
their costs can be solved by settling cases marmpily to be an extraordinary one.
If a defendant is in the right, he should not becdd into a settlement which entails
him sacrificing justice on the grounds of cost.

All the evidence which we have received pointsh® fact that the vast majority of
cases brought under a Conditional Fee Agreemenf@Fe won. We therefore see
no justification for lawyers to continue to demahfi0% success fees which are
chargeable to the losing party. We recommend tietécovery of success fees from
the losing party should be limited to no more tlH&4%6, leaving the balance to be
agreed between solicitor and client. We furtheroremend that the Government
should make After the Event Insurance premiumsaverable.”
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117. As regards, in particular, costs in defamnmatilitigation, it
commented:

“263. We are aware that machinery exists for dedatglto protect their position as
to costs by making a payment into court. It doelsappear to us that this machinery
effectively protects a defendant, who genuinelgratits to settle a claim at an early
stage, against a determined and deep-pocketedniitig his is another issue which
needs to be addressed by the Ministry of Justice. .

292. Although some have suggested that CFAs sHmmilsheans-tested, in practice,
given the high costs involved, this would be likébyresult in access to justice being
limited to the extremely poor and the super riche Tomplexities involved also do
not lend themselves to a simple or proportionatetism. We therefore do not support
the introduction of means-testing CFAs. ...

294. In the matter of success fees, the argumenade that they need to be high to
compensate for the risks run by lawyers .... Thgswis not, however, supported by
the data available on the outcomes of cases okthis This data suggests that CFA-
funded parties win the vast majority of their cases

295. This high success rate is no doubt in parfrikie of careful selection. Indeed
common sense and the economic incentives would pwiie inevitability of cherry-
picking. ...

307. All the evidence we have heard leads us telude that costs in CFA cases
are too high. We also believe that CFA cases asdyriost, thereby undermining the
reasons for the introduction of the present scheh@wever it is vital to the
maintenance of press standards that access tegjfistithose who have been defamed
is preserved. We do not agree with the Ministryastice that the maximum level of
success fees should be capped at 10%, nor do wevdehat success fees should
become wholly irrecoverable from the losing paityppwever we would support the
recoverability of such fees from the losing pargyry limited to 10% of costs leaving
the balance to be agreed between solicitor andtcliéis would address the key issue
and seems to us to provide a reasonable balanotgecting access to justice,
adequately compensating solicitors for the riskeema giving claimants and their
lawyers, in particular, a strong incentive to cohtosts and ensuring that costs to a
losing party are proportionate. ...

309. ... Just as the press must be accountableHat it writes, lawyers must be
accountable for the way in which cases are run,thatlincludes costs. The current
costs system, especially the operation of CFAsersfflittle incentive for either
lawyers or their clients to control costs, rathee tontrary. It also leads to claims
being settled where they lack merit. We hope thegt tombined effect of our
recommendations, the Ministry of Justice consutetiand the conclusions of Lord
Justice Jackson, will provide the impetus for aefaand more balanced approach to
costs in publication proceedings.”

(i) “Controlling Costs in Defamation ProceedingsReducing Conditional Fee
Agreement Success Fees” (“The 2010 ConsultatiorePxpCP1/2010

118. In January 2010 the Ministry of Justice lawttla further public
consultation with the above-noted Paper. It consdienly the option of
reducing the maximum uplift in defamation cases 10% pending
consideration of the other recommendations of theksbn Review (the
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reference here to defamation including other paktibm cases). The
executive summary of the Consultation Paper readsli@ws:

“The Government has for some time been concernedtdhe impact of high legal
costs in defamation proceedings, particularly thpact of 100% success fees, which
can double the costs to unsuccessful defendamtzsies funded under conditional fee
agreements (CFAS).

CFAs have increased access to justice for claimantsaking it more possible to
bring cases. However, the experience over the pashde suggests that - in
defamation proceedings in particular - the balama® swung too far in favour of the
interests of claimants, and against the interedtsdefendants. The current
arrangements appear to permit lawyers acting uadéFA to charge a success fee
that is out of proportion to the risks involved.ide from the cost burden this places
on the opposing side, this could encourage weakgmaore speculative claims to be
pursued.

The Government does not believe that the presentinm@n success fee in
defamation proceedings is justifiable in the pubtiterest. This is particularly the
case because the evidence shows that many mommatesa claims win than would
substantiate such a generous success fee. This igiesupported by Sir Rupert
Jackson's report ...

This consultation paper seeks views on a propasedduce the maximum success
fee which lawyers can currently charge from 100%4@&6 of the base costs. This is
an interim measure for dealing with disproportienabsts while the Government
considers Sir Rupert's wider proposals which seekatlically change the existing
arrangements for all cases where CFAs are usedpfidposal in this consultation
paper would help reduce the costs for media defésdarther and limit the potential
harmful effect very high legal costs appear to hawehe publication decisions of the
media and others.

This proposed change is intended to complementgdsaalready introduced on 1
October 2009 in respect of defamation proceedinggwwere designed to control
the costs of individual cases.”

119. The Ministry of Justice Consultation Paper dfMarch 2010
included the responses and its conclusions. Itladed as follows:

“2. The Government has had particular concerns tatheuhigh costs in defamation
cases. Defamation is a discrete area where wedieady taken a number of steps to
help control costs. Defamation proceedings are mast of a mandatory costs
budgeting pilot, with Judges scrutinising costsases progress.

3. Lord Justice Jackson in his report ... recomraghd abolition of recoverability
of success fees and after the event (ATE) insurgnemiums across civil litigation.
Sir Rupert's report is substantial with recommeiodat that are far reaching with
potentially widespread impact on many areas. Howetesets out a clear case for
CFA reform. Even those respondents who did not eppur proposal of reducing
defamation success fees to 10% agree that thesstaio cannot be permitted to
continue. The main flaw identified by Sir Ruperttbh& current regime is the costs
burden placed upon the opposing side. He also 9ot that the CFA regime was
working satisfactorily before recoverability of sess fees and ATE was introduced —
an assertion that is made by a large number obresmts to the consultation.

4. Previous attempts to control the success fees pved unfruitful. For example
during 2007 the Department published a consultatgaper, Conditional fee
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agreements in defamation proceedings: Successangesfter the Event Insurance,
on a scheme of fixed recoverable staged successafee ATE insurance premiums.
However, there was no consensus on the detaileeoftheme and it could not be
implemented. No new evidence was provided to SirpeRu against his
recommendation on abolishing recoverability of esscfees and ATE.

5. We carefully considered all the responses. Mbam half (53%) of those who
responded agreed with our proposal to reduce tfen@ion success fees to 10%.
The Government also considered the report from Gldture Media and Sport
Committee on press freedom libel and privacy phbklis on 25 February 2010.
Although the Committee did not agree with our pregdoit recommends that the
recoverability of success fees should be cappéd%.

6. The Government is actively assessing the imgpdioa of Sir Rupert's proposals
and will also consider the Committee's report aactbmmendations including those
on costs. However, in the meantime we are mindetnfdement the proposal to
reduce the maximum success fee in defamation dasd9% immediately as an
interim measure.

7. We have therefore today laid the Conditional Pegeements (Amendment)
Order before Parliament with a view to having theximum success fee of
Controlling Costs in Defamation Proceedings Summafyresponses 10% in
defamation cases in force as soon as possiblectubjParliamentary approval.

8. In light of the comments received, the Order liesn amended to make clear that
the new requirements will only apply to CFAs entkeirgto after the date on which the
Order comes into force. Defamation proceedinggHerpurpose of the Order means
publication proceedings (within the meaning of rdé.12B of the [CPR]) which
includes defamation, malicious falsehood or breaifh confidence involving
publication to the public at large.”

120. The Conditional Fee Agreements (AmendmentdeOrwas
therefore laid before Parliament. However, thappeal was not maintained
during the run-up to the general election in AROLO.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTDN
CONCERNING BREACH OF CONFIDENCE

121. The applicant complained under Article 1@haf Convention about
the finding of breach of confidence against it egards its publication of
the relevant articles. Article 10 reads, insofaredsvant, as follows:

“1. Everyone has the right to freedom of expressidhis right shall include
freedom to hold opinions and to receive and impaidrmation and ideas without
interference by public authority and regardlesEattiers...

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,triet®ons or penalties as are
prescribed by law and are necessary in a demo@atiety, ... for the protection of
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the reputation or rights of others, for preventing disclosure of information received
in confidence,...”

A. Admissibility of the complaint

122. The Court finds that the present complainhas manifestly ill-
founded within the meaning of Article 35 § 3 of @envention and is not
inadmissible on any other ground. It must therefm@leclared admissible

B. The applicant's observations on the merits

123. The applicant noted that Ms Campbell accefitatishe could not
complain about the publication of the facts of leug addiction and
treatment because she had chosen to put into the gomain an assertion
that she did not take drugs. Every domestic jutigeefore considered that
it was therefore in the public interest to publisbse matters.

124. The core question in the domestic courts wadmeether the
publication of three items of additional informatio(“the additional
material”) was justified or not. The addition maérimpugned by the
majority of the House of Lords comprised the fawttMs Campbell was
attending NA meetings, information about those NA&etings and two
photographs of her outside her NA meetings.

125. The applicant preferred and relied extengiuglon the dissenting
judgments of Lord Nicholls and Lord Hoffman.

126. It mainly argued that the majority of the ldewf Lords failed to
accord sufficient weight to the editor's assessmeade in good faith as to
how much detail to publish in order to ensure thedibility of the story,
particularly in light of Ms Campbell's previous gal denials of addiction
and treatment, even if those details related toealical condition. The
difference between the majority and minority in theuse of Lords was not
a narrow point, as the Government suggested, bera fundamental
dispute as to the circumstances warranting anfaresrce with editorial
judgment.

127. If there was no objection to publishing thetfof her addiction and
treatment, there could be no objection to the paklibn of the details of that
treatment since treatment by attendance at NA mgetivas well known
treatment, widely used and much respected. Theniezd details and
photographs were anodyne once it was acceptedtthais permissible to
publish the fact of her addiction and the fact tkhe was receiving
treatment for it. These details therefore congdua limited intrusion into
her private life which could not take priority ovehe newspapers
entitlement to assess in good faith which detailpdblish to support the
credibility of the matters it was reporting in thablic interest. Equally, the
photographs were taken to illustrate articles omadéter of agreed legitimate
public interest and, in any event, contained nogte information beyond
that already legitimately contained in the artid#éoreover, given that Ms
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Campbell lived by publicity, she could not insigtom too great a nicety of
judgment as to the circumstantial detail with whileé story was presented.

128. Finally, it was impossible to see that Ms @hsall suffered any
significant additional distress because of the igabbn of the additional
material concerning her treatment. As Lord Hoffnpamted out, the impact
of the publication on her continuing therapy waspleaded domestically.

129. It was for the Court to decide if the domesburts made errors of
principle and the applicant considered that theylenthe above-described
errors. The applicant was not suggesting that #igpfigpure who put aspects
of her private life into the public domain forfaitéhe protection of Article
8: rather it maintained that its publication rigtgad rights of editorial
discretion derived from Article 10 were weightibah the private life rights
of the applicant on the facts of the present case.

C. Observations of the Government

130. The Government submitted that the law of &mgland Wales was
Convention compliant as was the application of thatto the present facts.

131. A claim for breach of confidence would onlycseed if the court
concluded that the publication of the private infation was wrongful. The
notion of wrongful publication was interpreted ampbrting the values
contained in Articles 8 and 10 of the Conventianplactice, a court was
required to weigh the public interest in maintaghthe confidentiality of the
information in question against the countervailipgblic interest in
publication. The context for this exercise was pted by Articles 8 and 10
of the Convention, as explained by Lord Hope (paxplg 27 above).

132. On matters of fine assessment of conflicGagvention rights and
the application of settled principles to the facdf a particular case,
Contracting States were entitled to a certain nmaofjiappreciation.

133. The domestic assessments demonstrated thabvalance of the
Articles 8 and 10 rights in the present case warecband indeed a narrow
point. The House of Lords relied on the correct &mtion principles as to
how to balance Articles 8 and 10 rights: indeedrehwvas no difference of
principle between the majority and minority of thR®use of Lords. The
narrow point at issue between them and, consequentthe present case
was the application of those principles to thedaiftthe case. The majority
considered, for relevant and sufficient reasonemivthat details of Ms
Campbell's treatment went beyond justified pubiarat The Government
underlined that there was a clear qualitative wiision to be made between
the facts that Ms Campbell was a drug addict andreatment and the
publication of details of the treatment she wa®irgng. The non-medical
therapy clearly constituted treatment close to dbee of Article 8 of the
Convention: the treatment was continuing, publaratiof those details
risked affecting her willingness or ability to conte and the publication of
these additional details had no public interestrédger, the same reasoning
applied as regards the decision by the majorityhef House of Lords as
regards the photographs: the decision on photogrdiplved from their
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decision that information about the treatment detai Ms Campbell was
private and that there was no public interestsmpitblication.

134. Accordingly, since the correct principles aveidentified and
relevant and sufficient reasons given for their li@pgon, the House of
Lords' conclusion fell within its permitted margiithe applicant simply
requested this Court to ignore this margin of appten and to exercise a
further appeal jurisdiction and to prefer the mityofactual analysis over
that of the majority.

135. As to the applicant's suggestion that thesdonf Lords accorded
insufficient respect to a journalist's right to iechow much to publish to
ensure credibility, the majority of the House ofrdl® clearly recognised the
need to afford the applicant a proper margin in teapect. Having regard
also to the “duties and responsibilities” of jolrsts, the margin to be
accorded was not an unlimited one, was not out-thighsupervision of the
national court and was appropriate on the facts.

D. The Court's assessment

136. The Court must determine whether the findigghe majority of
the House of Lords of breach of confidence agalmsapplicant constituted
an interference with its right to freedom of expgiea. Any such
interference will breach the Convention if it faits satisfy the criteria set
out in the second paragraph of Article 10 andhat tespect, the Court must
determine whether an interference was “prescribethw”, pursued one or
more of the legitimate aims listed in that paragrapd was “necessary in a
democratic society” in order to achieve that ainaions.

1. Was there an interference prescribed by lanaftggitimate aim?

137. The Court considers, and it was not disputed ley@Government,
that the finding of a breach of confidence agaihstapplicant amounted to
an interference with its right to freedom of exgies.

138. In addition, the applicant did not contest thwfulness of the
interference, which derived from the common lawt tof breach of
confidentiality, nor that its aim, protecting théghts of others, was
legitimate. The Court accepts that the interferewes prescribed by law
(paragraphs 83-88 above) and pursued the legitimiateof protecting “the
... rights of others” namely, Ms Campbell's rightrespect for her private
life.

2. Was the interference “necessary in a democisiitety”?

139. The fundamental principles relating to thigestion are well
established in the case-law and have been summiabgethe Grand
Chamber as follows (see, for exampléndon, Otchakovsky-Laurens and
July v. FrancdGC], nos. 21279/02 and 36448/02, § 45, ECHR 2007-X

“45. Freedom of expression constitutes one of theemtial foundations of a
democratic society and one of the basic conditifmrsits progress and for each
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individual's self-fulfilment. Subject to paragraghof Article 10, it is applicable not

only to “information” or “ideas” that are favourablreceived or regarded as
inoffensive or as a matter of indifference, butoate those that offend, shock or
disturb. Such are the demands of pluralism, toleraand broadmindedness without
which there is no “democratic society”. As set fioimh Article 10, this freedom is

subject to exceptions, which must, however, be tcoed strictly, and the need for
any restrictions must be established convincingly.

The adjective “necessary”, within the meaning oftide 10 § 2, implies the
existence of a “pressing social need”. The Contrgcstates have a certain margin of
appreciation in assessing whether such a needsgkist it goes hand in hand with
European supervision, embracing both the legisiasiod the decisions applying it,
even those given by an independent court. The Geterefore empowered to give
the final ruling on whether a “restriction” is rewolable with freedom of expression
as protected by Article 10.

The Court's task, in exercising its supervisoryspliction, is not to take the place of
the competent national authorities but rather tdese under Article 10 the decisions
they delivered pursuant to their power of apprémmatThis does not mean that the
supervision is limited to ascertaining whether tlespondent State exercised its
discretion reasonably, carefully and in good faitihiat the Court has to do is to look
at the interference complained of in the light loé ttase as a whole and determine
whether the reasons adduced by the national atidsoto justify it are “relevant and
sufficient” and whether it was “proportionate te tlegitimate aim pursued”. In doing
so, the Court has to satisfy itself that the natia@uthorities applied standards which
were in conformity with the principles embodied Anticle 10 and, moreover, that
they relied on an acceptable assessment of theargléacts ... .”

140. A number of additional factors are particylarelevant to the
Court's supervisory role in the present case.

141. In the first place, regard must be had toptteeeminent role of the
press in a State governed by the rule of law (f)@m&ple, Goodwin v. the
United Kingdom 27 March 1996, § 3Reports1996-I11). Whilst it is true
that the methods of objective and balanced regprtiay vary considerably
and that it is therefore not for this Court, nor fbe national courts, to
substitute its own views for those of the presstaasvhat technique of
reporting should be adoptedefsild v. Denmark23 September 1994, § 31,
Series A no. 298), editorial discretion is not unbded. The press must not
overstep the bounds set for, among other thinds firotection of the
reputation of ... others”, including the requirenseaf acting in good faith
and on an accurate factual basis and of providmejable and precise”
information in accordance with the ethics of jodisra (Pedersen and
Baadsgaard v. DenmarfGC], no. 49017/99, § 78, ECHR 2004-XI with
further references contained therein). Neverthelessincumbent on it to
impart information and ideas on matters of pubfiteiest De Haes and
Gijsels v. Belgium24 February 1997, 8§ 3Reports1997-1). Not only does
it have the task of imparting such information ahels: the public also has
a right to receive them. Were it otherwise, thespn&ould be unable to play
its vital role of “public watchdog” (Observer andu&dianv. the United
Kingdom 26 November 1991, § 59, Series A no. Zlié&prgeir Thorgeirson
v. Iceland 25 June 1992, § 63, Series A no. 2B&det Tromsg and
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Stensaas v. Norwd{sC], no. 21980/93, § 62, ECHR 1999-Ill; and, more
recently,Gutiérrez Suarez v. Spaino. 16023/07, § 25, 1 June 2010).

142. In addition, when verifying whether the auities struck a fair
balance between two protected values guaranted¢kdeb@onvention which
may come into conflict with each other in this typkcase, freedom of
expression protected by Article 10 and the rightaspect for private life
enshrined in Article 8, the Court must balance pblic interest in the
publication of a photograph and the need to propestate life Hachette
Filipacchi Associés v. Frangeno. 71111/01, 8§ 43, ECHR 2007-VII. The
balancing of individual interests, which may wek lontradictory, is a
difficult matter and Contracting States must havebraad margin of
appreciation in this respect since the nationahauities are in principle
better placed than this Court to assess whetheobthere is a “pressing
social need” capable of justifying an interferervegh one of the rights
guaranteed by the Conventio@hassagnou and Others v. Franf@C],
nos. 25088/94, 28331/95 and 28443/95, § 113, ECER-1II).

143. Finally, the Court considers that the pubiccaof the photographs
and articles, the sole purpose of which is to Batiee curiosity of a
particular readership regarding the details of Blipuigure's private life,
cannot be deemed to contribute to any debate cfrgkmterest to society
despite the person being known to the public. thstonditions freedom of
expression calls for a narrower interpretation ,(sewitatis mutandis
Campmany y Diez de Revenga and Lopez Galiacho Rero8pain(dec.),
no. 54224/00, ECHR 2000-XI3ulio Bou Gibert and El Hogar Y La Moda
J.A. v. Spain(dec.), no. 14929/02, 13 May 2003; aRdsma Presse V.
France (dec.), nos. 66910/01 and 71612/01, 1 July 2083ited inVon
Hannover v. Germanyo. 59320/00, § 65-66, ECHR 2004-VI1). Moreover,
although freedom of expression also extends to plélication of
photographs, this is an area in which the protacté the rights and
reputation of others takes on particular importaiteotographs appearing
in the tabloid press are often taken in a climdteantinual harassment
which induces in the person concerned a very stsgmge of intrusion into
their private life or even of persecutiodan Hannover v. Germangited
above, at § 59. See aldtachette Filipacchi Associés v. Franceited
above, § 42).

144. The Court has therefore examined whethefinidéng of a breach
of confidence by the majority of the House of Lodisclosed relevant and
sufficient reasons through an examination of whrethe standards applied
to the assessed facts were in conformity with thiecgples embodied in
Article 10 of the ConventionL{ndon, Otchakovsky-Laurens and July v.
France,cited above).

145. The Court has set out the domestic judgmens®me detail and,
notably, those of the majority of the House of Lorthpugned by the
applicant (paragraphs 25-54 above). It observesttigamajority members
of the House of Lords recorded the core Convergiomciples and case-law
relevant to the case. In particular, they undedine some detail the
particular role of the press in a democratic sgcaetd, more especially, the
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importance of publishing matters of public interegt addition, and
contrary to the applicant's submission, each menddethe majority
specifically underlined the protection to be aceordio journalists as
regards the techniques of reporting they adopt andegards decisions
taken about the content of published material ®wues credibility, as well
as journalists' duties and responsibilities to iacgood faith and on an
accurate factual basis to provide “reliable andcigeg information in
accordance with the ethics of journalism (citing, particular,Jersild v.
Denmark cited above, § 31 andressoz and Roire v. Frand&C], no.
29183/95, § 54, ECHR 1999-I, see paragraphs 28290 and 47 above).
Moreover, the majority recorded the need to baldhegrotection accorded
under Articles 8 and 10 so that any infringementhaf applicant's Article
10 rights with the aim of protecting Ms Campbgtifsrzacy rights had to be
no more than was necessary, neither Article hagipge-eminence over the
other (citing,inter alia, Resolution 1165/98 entitled “Right to Privacy” of
the Parliamentary Assembly of the Council of EurapdA v B plc[2003]
QB 195). Finally, the majority explained the pautarly private nature of
information concerning a person's treatment forgdaddiction and the
potential detriment resulting from its disclosure.

146. The Court further observes that all membéteedHouse of Lords,
both minority and majority, were in agreement as these relevant
principles. Lord Hope noted that the case did agfer any new issues of
principle but was rather concerned with question¥axt and degree” and
Lord Hoffman emphasised that all members of the ddoaf Lords were
unanimous as to the applicable principles but weénaded in their
application to the narrow point related to the $act the case (paragraphs
26 and 50 above).

147. Indeed, there was agreement at all threanoss (and among all
members of the House of Lords) as to the applinadiothose principles to
the main part of the published articles. They cdei®d Ms Campbell to be
an internationally known model and celebrity. Givaer prior public
denials of drug use, the core facts of her drugcéidd and the fact that she
was in treatment were legitimately a matter of puiniterest and capable of
being published. Ms Campbell accepted this befoeedomestic courts, as
did the parties before this Court. In making thisdisputed qualitative
distinction between, on the one hand, private mfgion which Ms
Campbell had already made public and which wastbes legitimately the
subject of a public debate and, on the other, thditianal information
which she had not made public, the Court consitteasall three domestic
courts which examined the case reflected the sastieation underlined by
this Court in the above-citeédon Hannovercase decided some days after
the present judgment of the House of Lords.

148. Accordingly, the difference of opinion betweine judges in the
national courts on which the present complaint gugoncerned only the
application of relevant Convention principles te thuestion whether an
interference with the editorial decision to publigie additional material
(the fact that she was attending NA, details alibat nature of her NA
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treatment and covertly taken photographs outsideN#e meetings) was
justified under Article 10.

149. The High Court examined this issue over Ssdayd, in a detailed
and lengthy judgment, found the publication of theéditional material
unjustified. The Court of Appeal, following a hesgiof 2 days and by
another detailed judgment, allowed the applicaappeal finding the
publication of the additional material to be justif. Having heard the
appeal over 2 days and, each of the five membensgdetailed judgments,
the House of Lords found by a majority (3 to 2)tttiee publication of the
additional material exceeded the latitude accoredditorial assessment
and was not justified.

150. Against this background, the Court consideas, having regard to
the margin of appreciation accorded to decisionsational courts in this
context, the Court would require strong reasonsulbstitute its view for
that of the final decision of the House of Lords imdeed, to prefer the
decision of the minority to that of the majoritythiat court, as the applicant
urged the Court to do.

151. Indeed, the Court considers convincing tlasaas for the decision
of the majority of the House of Lords. The majonityderlined,nter alia,
the intimate and private nature of the additiong#bimation about Ms
Campbell's physical and mental health and treatmeatconcluded that the
publication of the additional material about thaatment had been harmful
to Ms Campbell's continued treatment with NA in theited Kingdom and
risked causing a significant setback to her recovas well as being
considerably distressing for her. The photograpdns lbeen taken covertly
with a long range lens outside her place of treatrfee drug addiction and
would have been clearly distressing for a personrdinary sensitivity in
her position and faced with the same publicity; ptetographs had been
taken deliberately with a view to inclusion in treeticle and were
accompanied with captions which made it clear she woming from her
NA meeting thereby connecting those photographs thte private
information in the articles; and those photograplewed the location of
her NA meetings to be identified. On the other hahd publication of the
additional material was found not necessary to enthe credibility of the
story, the applicant itself accepting that it hatfisient information without
the additional material to publish the articles the front page of its
newspaper. Nor was it considered that there wascampelling need for
the public to have this additional material, thdlpuinterest being already
satisfied by the publication of the core facts ef Addiction and treatment.

152. The applicant maintained that it was impdsestb find that Ms
Campbell suffered significant additional distregsduse of the publication
of the additional material. However, that was pgelyi what the majority of
the House of Lords considered to be establishedetlven or not the
publication of that additional material prejudickdr continued treatment
with NA (and see Lord Hoffman at paragraph 54 alpo¥e majority of the
House of Lords found that it had caused her sorsgeds, Baroness Hale
specifically relying on the evidence taken andifigd of fact in this respect
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of the first instance court (paragraph 41 abovag felatively low award of
damages of the first instance court (restored bynthjority of the House of
Lords) reflected the former court's assessmentheflével of prejudice
suffered.

153. Finally, it was pointed out by the applictrdt the Court of Appeal
found that the photographs had not been, of thamsetelied upon by Ms
Campbell as a ground of complaint. However, Lordhedils (paragraph 49
above) clarified that the applicant complained thatinformation conveyed
in the photographs was private and, further, thgortg members of the
House of Lords (paragraphs 32, 39 and 43 above)dfdbat the captions
and context in which the photographs were presemtbich made it clear
that Ms Campbell was coming from her NA meetingaat identifiable
place, inextricably linked the photographs to thapugned private
additional material. Accordingly, as the Governmaxpressed it, the
decision of the House of Lords on the photogragbseéd from their
decision that the additional material about Ms Chefis treatment details
was private and without public interest.

154. 1t is indeed true that the minority of theude of Lords found that
the additional material was anodyne and inconsdaignoting that it was
unremarkable to add the details of Ms Campbekattment with NA and,
further, that the photographs, of themselves, add#dd and were not
demeaning or embarrassing, so that the publicatical of this additional
material fell within the latitude to be accordedjaarnalists. The applicant
urged the Court to prefer the opinion of the mityori

155. However, the relevancy and sufficiency of tleasons of the
majority as regards the limits on the latitude gite the editor's decision to
publish the additional material is such that theu€aoes not find any
reason, let alone a strong reason, to substitsiteieiv for that of the final
decision of the House of Lords or to prefer theiglen of the minority over
that of the majority of the House of Lords, as épplicant urged the Court
to do.

156. In such circumstances, the Court consideasttie finding by the
House of Lords that the applicant had acted indired confidence did not
violate Article 10 of the Convention.

II. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTON
CONCERNING RECOVERABLE SUCCESS FEES

157. The parties devoted extensive submissionletgrecise nature of
this complaint. The Court considers that the applis core complaint
concerned the recoverability against it, over ahdva the base costs, of
success fees which had been agreed between Ms @khrapd her legal
representatives as part of a CFA.
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A. Admissibility of the complaint

158. The Government relied on the fact that tpelieant did not
challenge the level of the base costs of the dipgieal to the House of Lords
and that it had, in the end, settled all of Ms Chelfs costs' claims against
it. The only ground of inadmissibility invoked blget Government in these
respects was that the case was manifestly ill-fedn@he Court considers it
appropriate to examine these submissions on thigssnoéthe complaint.

159. The Court therefore finds that the presenmpiaint is not
manifestly ill-founded within the meaning of Art&cl35 § 3 of the
Convention and is not inadmissible on any otheugdo It must therefore
be declared admissible

B. The applicant's observations

160. The applicant did not contest the base dmdtsre the first instance
court, the Court of Appeal or the House of Lordsditl not contest the use
of CFAs in publication cases or in the present case

161. The applicant's core complaint concernetierathe recoverability
of success fees included in CFAs. In particulacoiinplained that the total
costs order against it was excessive becauselutdied success fees in both
appeals to the House of Lords which amounted tdl@oilne amount of the
base costs of those appeals in a situation whenmeestic courts were
expressly precluded by the Costs Practice Direst{paragraph 11.9) from
controlling and reducing the total costs payable.

162. The requirement to pay the success fees oaCaspbell's lawyers
was an interference with the applicant's freedomxpiession. While it was
prescribed by law, it did not pursue a legitimata and was not necessary
in a democratic society.

163. In the first place, the costs were excessiamounting to
disproportionate angunitive awards against media organisations.

They were excessive by definition, being a multipl@lready high base
costs. Base costs in defamation and privacy cages moticeably higher
(GBP 400-500 per hour) when compared to other §gaamplex civil and
criminal cases before the House of Lords (GBP 1dOhour in a serious
rape case). In addition, a success fee was apphéch could double those
already high base costs. In the present casetupfif95% and 100% were
accepted as appropriate and a 100% success fee€CFAawas regularly
charged. Moreover, a second success fee of 95%leaiged as regards the
second appeal to the House of Lords challengingitstesuccess fee, which
left the applicant in an impossible position. Itsyanoreover, perverse that
the greater the prospects of success of a defdaceeXample, if it was
assessed at 50/50), the higher the success fee.

In addition, the total costs, including success feeere also excessive in
that they bore no relationship of proportionalitythe damages recovered
by Ms Campbell (GBP 3,500), it being inconceivabifat even wealthy
claimants would pay that sum in costs for the siohathages obtained.
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Moreover, they were excessive because the CFAs@ukss fee system
meant that there was no incentive for a claimdagal representatives to
keep costs low.

164. Secondly, the principle was no different fréme requirement of
proportionality between damages for defamation #rel injury suffered
which was set out iffolstoy Miloslavsky v. the United KingdddB July
1995, Series A no. 316-B, 8§ 49). The costs awamlhich it was subjected
was excessive and, even though domestic law retbiase costs and the
percentage success fee rate to be reasonablaritiel of the level of costs
awards was deficient, a matter recognised by thmedtic consultation
process.

165. Thirdly, this excessive burden constitutechdling effect on the
applicant as a media organisation. The financiglaoh of CFAs inevitably
inhibited media organisations from defending clatmast should be fought
and put pressure on them to settle early validndaand, further, deterred
such organisations from publishing material, inachgdmaterial which it
would be proper to publish. The applicant relied ioter alia, statements
made to the House of Commons Constitutional Affiedect Committee
(paragraph 104 above) by numerous well-known prass media
organisations, which statements set out those ma@Eons' experience of,
and concerns about, success fees in publicati@esca

166. Fourthly, success fees did not achieve tha aif giving
impecunious but deserving claimants access tapibicause there were no
obligations concerning, or mechanism controllingg\vayer's use of success
fees earned in one case to take on other poor ahswith deserving cases.
The domestic consultation process confirmed thaesx to justice for
impecunious clients had not increased. The imprassif many media
groups was that certain solicitors conducted weases on an ordinary
retainer and strong cases on CFAs. Since, in addithe media rarely win
publication cases, a success fee was thereforedfadli profit for lawyers
and a punitive award against the media. Indeededimere was no means of
ensuring that impecunious litigants benefited, dhly result of the scheme
was to shift the burden of funding civil litigatidrom the public purse to
the private sector.

167. Fifthly, allowing success fees to claimanishsas Ms Campbell
who could afford legal fees and were at no risk tatbever of being denied
access to justice was entirely unnecessary foratleve-noted legitimate
aim. Indeed, the House of Lords simply deferredvtat it assumed was
parliament's intention. The House of Lords failed determine whether
success fees (including for wealthy claimants) wereessary to contribute
to access to litigation by impecunious litigantsl ammdeed, these were not
factors which a judge assessing costs could take ancount. The CFA
system should therefore be amended to exclude hyealaimants and
means testing was possible to achieve this sinee stime financial
eligibility for legal representation in criminal s had been usefully
employed in Magistrates Courts, which courts tiaggroximately 95% of
criminal cases.
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168. Sixthly, publication cases were sufficientlistinguishable from
other civil litigation, for the CFA scheme to exdkl such cases. The
applicant reiterated the reasons, also outlineddsgl Hoffman at paragraph
67 above, as to why the CFA/success fee systemahaghvier impact in
publication cases compared to other cases, sutaffis cases.

C. The Government's observations

169. The Government noted that the applicant didcontest the costs
in the High Court and the Court of Appeal or thedaosts in the House of
Lords. Moreover, it did not object in the domestourts to the use of CFAs,
to costs following the event or to a costs ordeduding a lower level
success fee. The applicant's core case beforeCbist had become a
complaint that the domestic courts were precludethfreducing the total
costs payable by an unsuccessful defendant, eveen whey were
disproportionate and excessive as a result of thxess fees, given
paragraph 11.9 of the Costs Practice Directions.

170. The Government considered that the Courtldreamine only the
underlying legislative provisions (sections 58 &®8A of the 1990 Act)
namely, the overall scheme which permitted a petsa@nter into a CFA in
practically all types of litigation with a succe$se which could be
recovered against an unsuccessful defendant i todeind litigation by
other persons.

171. As to whether those legislative provisionsnstituted an
interference with the applicant's freedom of exgis the Government
pointed out that the relevant provisions were pssiae as to whether a
CFA with success fee was concluded; as to the atrafuthat fee (subject
to a statutory maximum of 100%); and, indeed, athé¢éomaking by a court
of any specific form of costs order against an gosssful party. In any
event, even if the interference of which the agplicappeared to complain
may have been capable of amounting to an interferevith its right to
freedom of expression, it was one of a low orderwas minimal.

172. The applicant had not disputed that the fietence was prescribed
by law and the Government clarified that the impadjrtosts order with
success fees was based on sections 58 and 58A 2980 Act (inserted by
the 1999 Act) and on Rule 44 of the CPR and thégdesactice Directions.

173. The Government recalled that the purposdl@ivemg CFAs to be
concluded was to achieve the widest public acae$sglal services funded
by the private sector. In particular, CFAs providadgreater range of
funding options to allow the widest possible ranfg@eople, including but
not limited to claimants and defendants just abinemeans test for legal
aid but not sufficiently wealthy to incur litigatiocosts, to have a real
opportunity to have effective access to legal sewiand to the courts in
relation to as many forms of litigation as possibldnis was achieved
through a fundamental re-balancing of the meanacokss to justice by
resort to private sector funding (and hence fundduatectly by the public as
a whole) rather than by the use of public (legd)-&unds. It was intended
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to balance the rights of all litigants (claimardsfendants and successful or
not), as well as the interests of lawyers who veetgected to provide their
services to the widest range of persons possibke GRA. This allowed the
State to re-allocate legal-aid resources by rengvior example, through
the 1999 Act personal injuries claims from the leggd system, given the
effectiveness of CFAs.

174. Success fees enhanced the effectivenesg @RA and were thus
an integral part of the CFA scheme. It would endha lawyers would
provide legal services on a CFA to the widest ramigeersons and not just
to those whose claims were the strongest. Suceess\iere designed to
broadly reflect the overall risk undertaken by galerepresentative across
his range of work and thus serve a purpose beyorsihgle piece of
litigation. “Excessive” costs in a single case wprgtified by the general
objective. In addition, the level of the success liad to be high enough to
provide a clear incentive to legal representattegsrovide services under a
CFA to those whose cases were less meritorious.|évet also had to be
sufficiently limited so as “to afford the client thithe practical opportunity
to pursue or defend legal proceedings”. The maxinmpiift was therefore
100%. Moreover, it was also necessary for sucosss o be recoverable
from the unsuccessful party. Without this posafilthe CFA would not
have been useful for claimants, unless the polentiue of their cases
would cover the success fee and other costs leauiffgcient damages to
make the claim worthwhile, or for those seeking-nmmetary remedies or
for defendants.

175. Promoting thereby access to justice, guagdnby Article 6 of the
Convention, was plainly a legitimate aim for thegmses of Article 10 § 2
of the Convention.

176. The Government went on to argue in some |détzi recoverable
success fees did not amount to a disproportionatxference with the
applicant's right to freedom of expression. CoringcStates were entitled
to adopt rules and schemes of general applicatiGupport of social policy
objectives and, in conceiving of such schemes, \wegaired to carry out a
delicate balance of a range of relevant and comgetbcial and public
interests including, as in the present case, issodsr Articles 6 and 10 of
the Convention. Indeed, “excessive” costs in alsingse would be justified
by the general objective. In these respects, theyewo be afforded a
significant margin of appreciation for this exeeci®@leci¢ v. Croatig no.
59532/00, § 64, 29 July 2004; akgans v. the United Kingdof&C], no.
6339/05, 8§ 68, ECHR 2007-1V).

177. The Government made lengthy submissions dceffect that the
recovery of success fees was subject to a numbesafi#fguards, the
argument being that those safeguards struck a pitmance between the
interests of unsuccessful litigants and the objectif expanding access to
justice consonant with Article 6 of the Convention.

178. The first safeguard was the fixing of the mraxm uplift at 100%.

179. The second safeguard was the requirementhédiase costs and
the success fees contained in a CFA were to belateguby a court



MGN LIMITED v. UNITED KINGDOM — JUDGMENT (MERITS) a7

separately and on a case by case basis agairgitdreon that such amount
should be no more than was reasonable and propat#ipany doubt to be
resolved in favour of the paying party (Rule 44f4h@ CPR and paragraph
11 of the Costs Practice Directions). In particuthe base costs had to be
reasonable and proportionate (paragraph 11.6 of Gsts Practice
Directions) and thus were subject to assessmerdrliRdle 44 of the CPR.
A court was also required to consider whether tisbauld be a success fee
and, if so, whether the percentage uplift was nealsle (paragraph 11.7 of
the Costs Practice Directions) and paragraph l1bgtamed a non-
exhaustive list of factors to which a court cout/é regard in so deciding.
All the impugned paragraph 11.9 of the Costs Rraciirections did
therefore was to acknowledge the above-describadratowhich had
already been applied to the base and successeieemrts of the costs order
so that a further reduction of the total costs wasecessary. Indeed, it
would be illogical to allow a double reduction bkttotal costs as it would
imply that a court would, in the end, award basstcohat were less than
what was initially considered reasonable.

180. As to the applicant's suggestion that “pabic cases” be
excluded from the system, there was no reason tgest that those
involved in publication cases should have lesssxt®legal services; cases
against newspapers concerned important and sensitits' issues for
which CFAs should be available; and since legahad never available for
defamation cases, those on modest incomes couldomsider bringing or
defending such actions without CFAs.

181. The applicant's submission that persons sashMs Campbell
should not have access to CFAs was rejected bitluse of Lords. It did
not matter if her solicitors had indicated thatytikig little CFA work: when
pursuing broad social policy objectives, a States veatitled to adopt
provisions of general application so that the fiegttion of the general
scheme was not undermined by one example. As tohehentitlement to
the CFA system should be means tested, the Govetnraked on Lord
Hoffman's judgment in the second appeal and maietaithat this was
precisely the type of social and economic decismmwhich the margin of
appreciation applied. There were no clear objecatieeria by which one
could regulate access to the CFA/recoverable sadeesscheme according
to the financial status of a claimant and, indeay), attempt to draw such a
line would undermine the objective of promoting widccess to legal
services and would risk those falling just the wyande of the line being
significantly disadvantaged. It would also be ufistia to expect the
private sector to control financial qualifications.

182. As to the consistency between the Governsisabmissions to the
Court and those during the consultation processeraimg paragraph 11.9
of the Costs Practice Directions in particular, @mvernment noted that the
fact that it was considering reform of that specgrovision did not mean
that it was contrary to Article 10. If the Constilba Paper suggested that
amending it might be an improvement (paragraph dé®ve), that did not
amount to a statement that it was “necessary” urficle 10, the
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Convention requiring minimum standards and Stawsgofree to provide
further protection Brecknell v. the United Kingdgnmo. 32457/04, § 70,
27 November 2007). The maintenance of the curreR®/@coverable
success fee system fell within its margin of apjatean and, indeed, the
ongoing domestic consultation process underlineg, whsuch a complex
area of social and economic policy, that margiruhbe respected.

183. Nor was the application of these domesticviprons to the
applicant's case a disproportionate interferente dnly complaint made
by the applicant before the domestic courts ansl @@urt was the principle
of recoverable success fees as regards both appeidle House of Lords.
However, it did not seek a determination by a casrto whether the level
of those success fees was reasonable and promtetiokqually, the
applicant did not request a court to review thel@f costs having regard to
the low damages award made. Indeed, when the applitd challenge the
base costs in respect of Ms Campbell's lawyersensecond appeal, these
were found to be disproportionate and reduced.

D. The third parties' submissions and the Governmet's response

184. Joint submissions were made by Open Socigticé Initiative,
Media Legal Defence Initiative, Index on Censorstilge English PEN,
Global Witness and by Human Rights Watch.

185. They considered that the case raised an targoissue as to the
chilling effect of high costs in defamation procegs on NGOs and small
media organisations with small budgets, which oiggions were often
involved in investigative reporting and dissemiaatiof information on
issues of significant public interest.

186. As to those high costs, they relied onGorhiparative Study of
Costs in Defamation Proceedings across Eufppas part of the
“Programme in Comparative Media Law and Policy” tbé Centre for
Socio-Legal Studies at Oxford University, which hemimpared costs of
defamation proceedings in 11 countries (BelgiunigBua, Cyprus, France,
Germany, Ireland, Italy, Malta, Romania, Spain &wekden) as well as in
England and Wales. Claimants with CFAs incurredstaittially higher
legal costs than defendants who had no CFA becafisine lack of
incentive of a client with a CFA to control the tosf legal work done on
its behalf. In addition, the study estimated theaten in non-CFA cases,
costs in the UK were 4 times higher than in the tnmost costly
jurisdiction, Ireland. Ireland was, in turn, almdsh times more expensive
than lItaly, the third most expensive jurisdictiohthe figure for average
costs across the jurisdictions is calculated withimgluding the figures
from England and Wales and Ireland, England ande¥/# seen to be
around 140 times more costly than the average. Ndrtbe comparator
countries had CFA schemes, let alone success &edagctor of itself
demonstrative of its disproportion.

187. While CFAs had an important role to play upporting public
interest litigation, the system had to be desigs®a@s not to infringe those
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organisations' Article 10 rights. The availabilafy CFAs had made it more
difficult for non-governmental organisations (“NGPsand small
publications to publish information on matters abfc interest.

188. NGOs that investigated and exposed seriowhguoing, which
included many of the interveners, were increasiaglguming the traditional
watchdog function of the media and, in seekingxpose unpopular truths,
NGOs were particularly vulnerable to defamationicexst. This was
particularly so given libel tourism, the laws ofdtand and Wales allowing
organisations to be sued in that jurisdiction eifemnly a small proportion
of the readership (print or internet) was locatest¢. This was compounded
by the difficulty in obtaining libel costs' insurea given their risk profile,
and by the CFA scheme.

189. The chilling effect of the excessive costsseal by CFA schemes
in England and Wales amounted to a restrictionhenArticle 10 rights of
these publishers which bore no relationship of propnality to the injury
suffered by a claimant and the Government had daglai no doctrine to
prevent this.

190. In response, the Government contended thedetlsubmissions
were not directed to the costs matter at issudenpresent case namely,
recoverable success fees. As to the chilling effeictincreased costs
pursuant to CFAs, this was answered by the avétlalmf defences to
defamation actions under substantive law and byrakes of the courts in
controlling costs.

191. As to the comparative research, the Goverhroentended that
insufficient information was known about the stusiyas to ensure that like
was being compared with like. It was inaccurate gicample, in stating that
domestic law in England and Wales did not contnel teasonableness and
proportionality of the costs awarded. The extenwiach the differing costs
were reflective of the differing legal proceduregsmot known. Any lack of
incentive on the part of a client with a CFA to trohcosts incurred on its
behalf was again answered by the control exerdigethe courts over the
reasonableness and proportionality of costs' awarmsany event, the
applicant's complaints did not concern the genknatl of base costs in
defamation proceedings.

E. The Court's assessment

1. Was there an interference?

192. The applicant's complaint, as noted at papgrl57 above,
concerns the impact on it of a costs award whicideu domestic law,
included success fees calculated at almost twicet miothe base costs of
two appeals to the House of Lords. The Court camsjdand it was not
seriously disputed by the Government, that the irement to pay these
success fees, as an unsuccessful defendant inhbreacconfidence
proceedings, constituted an interference with tipplieant's right to
freedom of expression guaranteed by Article 1thef@onvention.
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193. The fact, as emphasised by the Governmeat,ttie underlying
legal regime was “permissive”, in that it permit@€FA including success
fees to be concluded rather than requiring it, dusschange the fact that
the applicant was required, pursuant to a courerofar costs, to pay costs
including the impugned success fees to the claimant

2. Was the interference “prescribed by law”?

194. The provisions relating to CFAs, the caldatabf success fees by
a percentage uplift and their recoverability fromumsuccessful defendant
are regulated by the 1990 and 1999 Acts, the Ciondit Fees Arrangement
Orders 1995 and 2000 as well as the CPR and theargl Costs Practice
Directions, as outlined at paragraphs 89-98 abibve clear, and the parties
did not dispute, that the interference was preedriby law within the
meaning of Article 10 of the Convention.

3. Did the interference have a “legitimate aim”?

195. The essential objective of CFAs, of whichceiss fees recoverable
from an unsuccessful defendant were an integral ware broader than the
individual case and were described by the Goverhraeparagraphs 173-
175 above. This system was designed to provideatgr range of funding
options to allow the widest possible range of peom have a real
opportunity to have effective access to legal sewiand to the courts in
relation to as many forms of civil litigation asgsible, and to do seia a
fundamental re-balancing of the means of accegsstae by resorting to
private sector funding rather than use of publiuifi

196. The Court recalls that the right of effectavecess to a court is a
right inherent in Article 6 of the ConventiorG¢lder v. the United
Kingdom 21 February 1975, Series A no. 18). While it does require
state assistance in all matters of civil litigatidnmay compel the State to
provide, for example, the assistance of a lawyeemwluch assistance
proves indispensable for effective access to codepending on the
particular facts and circumstances, includthg importance of what is at
stake for the applicant in the proceedings, theptenrity of the relevant law
and procedure and the applicant's capacity to septénim or herseltAirey
v. Ireland 9 October 1979, § 26, Series A no; 32d Steel and Morris v.
the United Kingdomno. 68416/01, § 61, ECHR 2005-11 and references
contained therein).

197. The Court therefore accepts that the CFA vatoverable success
fees sought to achieve the legitimate aim of thaest public access to legal
services for civil litigation funded by the privatector and thus the
protection of the rights of others within the mewanof Article 10 § 2 of the
Convention.

4. Was the interference “necessary in a democsmiety”?

198. The Court will examine whether success feesverable against
unsuccessful defendants are “necessary in a detiwosogiety” to achieve
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that aim. In particular, it must consider the pmtjomality of requiring an

unsuccessful defendant not only to pay the reasermtd proportionate
costs of the claimant, but also to contribute ®ftimding of other litigation

and general access to justice, by paying up toldahbse costs in the form
of recoverable success fees. The applicant didcaotplain about having
had to pay any ATE premiums of the claimant.

199. This complaint also concerns the questioniudther the authorities
struck a fair balance between two values guaranbsethe Convention
which may come into conflict with each other, nayneln the one hand,
freedom of expression protected by Article 10 and, the other, an
individual's right of access to court protected Byticle 6 of the
Convention. As noted at paragraph 142 above, @snbing of individual
Convention interests attracts a broad margin ofexgagtion.

200. Moreover, a wide margin of appreciation isailable to a
legislature in implementing social and economidgie$ and the Court will
respect the legislature's judgment as to whanisHe public interest” unless
that judgment is manifestly without reasonable fitatron James and
Others v. the United Kingdgn21 February 1986, 8 46, Series A no. 98).
The Court later described this margin of appreomatas the “special
weight” to be accorded to the role of the domegticy-maker in matters
of general policy on which opinions within a denwi@ society may
reasonably differ widelyHatton and Others v. the United Kingdd@®C],
no. 36022/97, § 97, ECHR 2003-VIIl). However, itthugeneral measures
produce an individual and excessive burden, thaisgg balance will not
be found James and Others v. the United Kingd@n8 50): put otherwise,
the Court may not regard as disproportionate eirabalance between the
public interest and its effects on a particularivicthal but will do so in
exceptional circumstances, when a certain “threstodlhardship” on the
individual has been crossed/glikovi and Others v. Bulgarianos.
43278/98, 45437/99, 48014/99, 48380/99, 51362/336%/99, 60036/00,
73465/01 and 194/02, § 192, 15 March 2007).

201. However, the Court has found the most caafultiny on the part
of the Court is called for when measures taken Ioatsoonal authority are
capable of discouraging the participation of thesprin debates over
matters of legitimate public concerdefsild v. Denmarkcited above, 8§ 35;
andBladet Tromsg and Stensaas v. Norj@¢], cited above, § 64. It is,
moreover, not necessary to consider, in any pdaticoase, whether a
damages award has a chilling effect on the pressraatter of fact so that,
for example, unpredictably large damages award$efamation cases are
considered capable of having such an effeddgpendent News and Media
and Independent Newspapers Ireland Limited v. hélano. 55120/00, 8
114, ECHR 2005-V (extracts)).

202. The Court notes at the outset that the aasgmisition of the
Government was that any disproportionality visitedan individual case by
the CFA/recoverable success fee regime was justifiethe need to adopt
provisions of general application when pursuingadrsocial and economic
policy objectives. They referred to the reasonihggard Hoffman who had
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similarly responded to the applicant's argumenetam the facts of its case
namely, that Ms Campbell was wealthy so that a G&dverable success
fee was not necessary to ensure her access ta touwdt Hoffman found
that the general policy objectives underlying thieAGecoverable success
fees scheme meant that the scheme could not béowdisd solely on the
ground that liability of an individual applicant widl be inconsistent with its
rights under Article 10 of the Convention (relyiog the above-citedames
v. the United Kingdontase). He considered the scheme to be a rational
legislative policy which the Government could adapta general scheme
compatibly with Article 10 and which the courts h&ml accept (Lord
Hoffman at paragraph 63 above. See also Lord Cérgveeagraphs 72-73
above).

203. However, one of the particularities of thegemt case is that this
general scheme and its objectives have themselgea ke subject of
detailed and lengthy public consultation notablythy Ministry of Justice
since 2003. While most of this process transpirféel ghe House of Lords
judgment in the second appeal in the present B8@5]J, it highlighted
fundamental flaws underlying the recoverable succése scheme,
particularly in cases such as the present. Thet@asgrtherefore set out this
public consultation process in some detail abovaragraphs 100-120
above) and has highlighted key elements below.

204. By March 2006 the House of Commons Congsbimati Affairs
Select Committee considered that the courts shaddiless the question of
disproportionate costs in defamation and privagceedings and it made
certain proposals including cost-capping. No legigé action was taken.
The proposal of staged success fees (re-assebsimnigh and the percentage
of the success fee as the action progressed) was ititluded in the
“Theobalds Park Plus Agreement” drafted by the @lfdwing mediation
between media organisations and claimants' repiasass. The Ministry of
Justice agreed with the CJC's recommendationstiigafTheobalds Park
Plus Agreement could help ensure that costs ghliton were proportionate
and reasonable. As a result, in 2007 it sought ¥iew the implementation
of the CJC's recommendations including on a ranfdixed staged
recoverable success fees. A slightly revised schem® published with
responses to the consultation in July 2008. Theianéd particular, did not
support the proposals and the scheme was not ineplieah.

205. The Ministry of Justice then published alartConsultation Paper
in February 2009. It noted that the high levelslemfal costs incurred in
publication proceedings had been the subject titistin and debate in the
courts and in Parliament; that excessive costs trfigite defendants to
settle unmeritorious claims which in turn threatkaerisk to reporting; and
that some had argued that it was a risk to freedbexpression. It sought
views on measures to better control costs. Whiléaite minor proposals
concerningjnter alia, additional information and control of ATE insucan
were proposed and introduced (The Civil Procedédmmgndment) Rules
2009), other matters were left open pending thestacReview. Amending
the prohibition on reviewing the proportionality thie total costs (paragraph
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11.9 of the Costs Practice Directions) was pririgypaonsidered with
respect to defamation disputes because it was yniaithose cases that the
key problems addressed in the Paper were seeiséo ar

206. The Jackson Review, commissioned by the kyngf Justice and
published January 2010, was an extensive reviegosts in civil litigation
and it highlighted four flaws inherent in the reeaability of success fees in
civil litigation.

207. The first flaw of the recoverable successréggme was the lack of
focus of the regime and the lack of any qualifyirgguirements for
claimants who would be allowed to enter into a CHA&.highlighted certain
anomalies flowing from this.

208. Secondly, Jackson LJ considered flawed tbietifeat there was no
incentive on the part of a claimant to control theurring of legal costs on
his or her behalf and that judges assessed tha$e aoly at the end of the
case, when it was considered too late to contr@ltwhd been spent.

This concern was highlighted by the third partyraigsions to this Court
by media organisations (paragraph 186 above). dheerjuent “costs race”
and resulting rise in costs were particularly uhded by the judiciary (the
King case at paragraph 99 above and by Lord Hoffmahearcosts' appeal
in the present case at paragraph 65 above).

209. The third flaw was the “blackmail” or “chiliy’ effect of the
system of recoverable success fees. The costs rbwodethe opposing
parties was so excessive that often a party wagmlto settle early despite
good prospects of a successful defence.

This “ransom” effect of the scheme was highlighteding the earlier
public consultation processes (see paragraphsah@1107above), by the
judiciary in other cases (theurcu andKing cases, at paragraphs 98 and 99
above), in the judgments of the House of Lordshin decond appeal in the
present case (Lords Hoffman and Carswell, paragr&hand 72 above)
and by the third parties (paragraphs 185 and 189egb

210. The fourth flaw was the fact that the regimevided, at the very
least, the opportunity, it not being possible taifyethe confidential
financial records of solicitors and barristers;dberry pick” winning cases
to conduct on CFAs with success fees. The Coursiders it significant
that this criticism by Jackson LJ would imply tlatoverable success fees
did not achieve the intended objective of extendingess to justice to the
broadest range of persons: instead of lawyersnglgn success fees gained
in successful cases to fund their representatiatiiefts with arguably less
clearly meritorious cases, lawyers had the oppdstio pursue meritorious
cases only with CFAs/success fees and to avoidnalatis whose claims
were less meritorious but which were still desegvof being heard.

211. Jackson LJ went on to point out that thesevdl produced in
defamation and privacy cases the “most bizarreexpeénsive system that it
Is possible to devise” for reasons which essegt@hcerned the excessive
costs' burden imposed on defendants in such cases.

212. Jackson LJ therefore recommended to the tvined Justice far-
reaching reform. He recommended, for all civilg&tion including privacy
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cases, a return to CFAs whose success fees andpAdraiums were not
recoverable from the losing party (the pre-1999 pasition), pointing out
that the pre-1999 Act arrangements had not sufféed the above flaws
and still extended access to justice for many indi&ls who formerly had
none. If that recommendation were to be adoptedfurdher two
recommendations (specifically concerning defama#ind privacy actions)
were made to ensure the objective of ensuring adogsistice for claimants
of slender means: increasing the general leveaofapes in defamation and
breach of privacy cases by 10% and introducinggame of qualified one-
way costs shifting, so that the amount of costauasuccessful claimant
might be ordered to pay was a reasonable amoliagtree of the means of
the parties and their conduct in the proceedings.

213. The subsequent report of the House of ComnobrZ)10 again
recognised similar flaws of recoverable success (#e “blackmail” effect
on the press; “cherry picking” by lawyers so th&tACcases were rarely
lost; and the lack of incentive on lawyers or theients to control costs). It
considered that those problems had to be addresgedtly and it proposed
to limit the recoverability of success fees to 106fthe base costs with the
balance to be agreed between the solicitor andtclie

214. The further Consultation Paper in January02@dcorded the
particular concern of the Ministry of Justice abdkie impact of 100%
success fees in publication cases. It considemdettperience over the past
decade had shown that, in defamation proceedingganticular, “the
balance had swung too far in favour of the intere$tclaimants and against
the interests of defendants” and it noted thaGbeernment did not believe
that the “present maximum success fee in defamapimteedings is
justifiable in the public interest”. Pending fulleonsideration of Jackson
LJ's proposals, the Ministry sought views on a psap to reduce the
maximum uplift from 100% to 10% of the base costsdefamation and
privacy cases. In March 2010 the Ministry of Justiconfirmed that
legislation had been put to Parliament to reduczess fees. Pending a
fuller assessment of the Jackson Review which et 6clear case for CFA
reform”, this was only an interim proposal. Howewiis interim solution
was not maintained given the intervening geneeadten in April 2010.

215. In summary, within four years of the introtloe by the 1999 Act
of recoverable success fees to the existing CFAmaehconcerns expressed
in the industry about consequent excessive costiergyr notably, in
defamation and other publication including privamgses, led to detailed
public consultations by the Ministry of Justice anduiries by Committees
of the House of Commons, as well as a far-reacremgpw of costs in civil
litigation commissioned by the Ministry.

The Ministry of Justice acknowledged in that prectst, as a result of
recoverable success fees, the costs burden inlitigdtion was excessive
and, in particular, that the balance had swungdoan favour of claimants
and against the interests of defendants. This weasicplarly so in
defamation and privacy cases. Not only was the dsurah defendants in
publication cases recognised as excessive but brtheoacknowledged
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flaws of the scheme - the opportunity for solicstdo “cherry pick” cases
evidenced by the success of publication cases nua €FA/success fee
basis - would appear to indicate that the schense nw achieved the
espoused aim of ensuring access to justice ofrtredlest range of persons.

Of equal importance, Jackson LJ considered that pitee1999 Act
position achieved that aim without overburdeningeddants, a point with
which a large number of respondents to the 2010sudtation of the
Ministry had agreed (paragraph 119 above). Moreopending fuller
consideration of the broader recommendations dfsteclLJ, the Ministry
of Justice introduced legislation as a first stepvards solving the
acknowledged problems by drastically reducing treximum success fee
to 10%, precisely the core point impugned by thesent applicant.
However, the Government were unable to ensure tlapt®n of the
legislation and have not indicated whether thismmy other legislation has
since been proposed for adoption.

216. The Government relied on the domestic coatigity to control
costs in publication proceedings through the piowss of the CPR and the
Costs Practice Directions. However, the second flaghlighted in the
Jackson Review indicates that those safeguards wedermined by a
combination of an uncontrolled “costs race” prowvibKey the impugned
scheme during an action and the difficulty of artau effectively assessing
those costs after the action. In addition, whilestihprovisions addressed the
reasonableness of base costs given matters suble amount at stake, the
interests of the parties and the complexity of tesues, Lord Hope
underlined that the separate control of the redslenass of success fees
essentially concerned the review of the percentgdé on the basis of the
risk undertaken in the case and that, in an eviealgnced case such as the
present, success fees were inevitably 100% (see Résigner's Guild
Limited, cited at paragraph 97 above). Such safeguardsiwas could not,
therefore, as Lord Hoffman confirmed, address thglieant's rejection in
principle of recoverable success fees calculatedaapercentage of
reasonable base costs. Moreover, these safeguetisl ron by the
Government were available throughout the perioguddlic consultation at
the end of which the Ministry of Justice acceptdtattcosts were
disproportionate, especially in publication casesthat a drastic reduction
in the maximum success fee was required.

217. The Government did not address in detailpiiglic consultation
process, much of which had taken place after tbeservations were
submitted in March 2009. It is also true that aftésrby a State to improve
a scheme does not mean, of itself, that the egisttheme is in violation of
the ConventionBrecknell v. the United Kingdgmited above, at § 70).

However, the Court considers that the depth andreatf the flaws in
the system, highlighted in convincing detail by theblic consultation
process, and accepted in important respects bithistry of Justice, are
such that the Court can conclude that the impugobeéme exceeded even
the broad margin of appreciation to be accordethéoState in respect of
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general measures pursuing social and economicestte(the above-cited
case ofTolstoy Miloslavsky v. the United Kingdpat § 50).

218. This conclusion is indeed borne out by tlusfaf the present case.

On the one hand, the claimant was wealthy and mohe category of
persons considered excluded from access to juldicéinancial reasons.
Her representatives accepted in the domestic pdouge (paragraph 181
above) that they did not do much CFA work, whichited their potential to
act for impecunious claimants with access to jestfroblems. The
applicant's case was not without merit, in that @uart of Appeal and a
minority of the House of Lords considered that tmpugned articles did
not violate Ms Campbell's right to private life.

On the other hand, and while accepting that thegqedings were lengthy
and somewhat complex, the total costs billed byctagnant, as regards the
two appeals to the House of Lords alone, amourtégdBP 850,000.00, of
which GBP 365,077.13 represented success feastritd that the applicant,
in the end, reached a settlement of the costs thf &ygpeals paying the total
sum of GBP 500,000.00 (base costs and success fe@sgver, given the
findings of the House of Lords and of the Judidiaking Officers in the
second appeal (paragraphs 70 and 80, respecta®hell as in the similar
above-cited case dbesigner's Guild Limitedsuccess fees were clearly
recoverable against the applicant and, furthehetates of 95% and 100%
in the first appeal and 95% for the solicitors'tsos the second appeal.
Accordingly, even if it is not possible to quantifyth certainty the precise
amounts paid by the applicant which can be atteithub success fees, it is
evident that the negotiated costs settlementscteflethe obligation on the
applicant to discharge substantial success fees.

219. In such circumstances, the Court considextstitle requirement that
the applicant pay success fees to the claimantdiggsoportionate having
regard to the legitimate aims sought to be achiearetlexceeded even the
broad margin of appreciation accorded to the Gawent in such matters.

220. Accordingly, the Court finds that there haer a violation of
Article 10 of the Convention.

[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

221. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

222. The applicant claimed reimbursement of thecass fees paid to
the claimant following both appeals to the Houselofds. Since the
success fees claimed by her as regards the fipgahamounted to 47% of
the total appeal costs billed, the applicant claimambursement of GBP
164,500, being 47% of the total appeal costs dgtpalid in settlement by
it. By the same reasoning, it claimed GBP 50,00GHe success fee for the
second appeal, that being 33% of the total cosid pw it (the lower
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percentage reflecting the fact that only the salisi fees were subject to a
CFA in the second appeal). This amounted to a téein of GBP 214,000
in pecuniary damages.

223. The applicant also claimed GBP 100,000 (incéusf interest and
taxation costs) being the costs paid by it, usihg above means of
calculation, in settlement of the base costs cldipersuant to the costs
order against it as in the second appeal to thesélotiLords.

224. The applicant further claimed GBP 41,258r0fespect of its costs
in preparing a separate application on the costseidor this Court. A
further GBP 52,349.00 was claimed for work doneboth the breach of
confidence and costs issues since the communicatithre cases. Vouchers
were submitted for all costs claimed.

225. The Government did not dispute the applisanalysis as regards
the success fees but disputed the amounts claiiffexl.costs' settlements
between the applicant and the claimant did notigpan amount paid in
respect of the success fees and, as a matter mfigla, it should be
assumed that the bulk of the costs paid were basks,cwhich would be
consistent with the applicant's stance of oppasitio payment of the
success fees. The pecuniary loss for the first appbould be GBP
35,511.00, the amount by which the sum paid ingeispf the first appeal
exceeded the base costs billed. The pecuniarydss®gards the second
appeal should be zero since the sum paid by thkcapp (GBP 150,000)
was less than the claimed base costs (GBP 1702)99.Be Government
did not address the applicant's request for reisguent of the base costs
of the second appeal to the House of Lords.

226. The Government also made detailed submissmtize effect that
the costs claimed in respect of the applicatiorthis Court were plainly
excessive.

227. The Court considers that the question of #pplication of
Article 41 is not ready for decision. The questiotust accordingly be
reserved and the further procedure fixed with digard to the possibility of
agreement being reached between the Governmenharmgbplicants.

FOR THESE REASONS, THE COURT

1. Declaresunanimously the application admissible;

2. Holdsby six votes to one that there has been no vaoladf Article 10 of
the Convention as regards the finding of a bredatoofidence against
the applicant;

3. Holds unanimously that there has been a violation ofchertlO of the
Convention as regards the success fees payabte@pplicant;
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4. Holds unanimously that the question of the applicatibrAdicle 41 is
not ready for decision;
accordingly,
(a) reservedhe said question;
(b) invites the Government and the applicants to submit, witthie
three months from the date on which the judgmerbives final in
accordance with Article 44 8§ 2 of the Conventiohgit written
observations on the matter and, in particular,dtfythe Court of any
agreement that they may reach;
(c) reservesthe further procedure ardklegatego the President of the
Chamber the power to fix the same if need be.

Done in English, and notified in writing on 18 Jarnyi2011, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Fata Aracl Ljiljana Mijovi¢
Deputy Registrar President

In accordance with Article 45 § 2 of the Conventaord Rule 74 § 2 of
the Rules of Court, the separate opinion of JudgedThor Bjérgvinsson
Is annexed to this judgment.

F.A.
L.M.
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PARTLY DISSENTING OPINION OF JUDGE
DAVID THOR BJORGVINSSON

1. | agree with the majority that there has be&ktion of Article 10
of the Convention as regards the costs payablédgppplicant. However, |
disagree that there has been no violation of thatigion on account of the
domestic court's finding of a breach of privacyofiidence”) against the
applicant.

2. It is not disputed that the basic facts of Ms @'ug addiction and
treatment were publishable in the public inter&hts is so not only because
she had earlier pronounced publicly that she didtake illegal drugs but
also because she herself is a public figure wh@namternational fashion
model and celebrity, has a direct interest in otjpg a certain image of
herself in the mind of the general public in orderexploit that image to
promote her professional ventures and interesttignlight, Ms C's earlier
statements that she did not take drugs can be asean intentional
projection of an inaccurate image. The applicans weerefore justified in
alerting the public to the truth about her druggbea.

3. The main issue in dispute before the domestisctsovas whether
the publication of the additional information wastjfied. This additional
information consisted of a report that Ms C wagrattng NA meetings,
information about those meetings as well as twagdraphs of her outside
the NA centre. The majority of the Chamber agreeth ihe domestic
courts that the publication of this additional imf@tion was not justified. It
would seem that the main reason for its stancéas the relevance and
sufficiency of the reasoning of the House of Locdsicerning the limits of
the latitude given to an editor's decision to miblihe additional material
“Is such that the Court does not find any reaseinallone a strong reason, to
substitute its view for that of the final decisiohthe House of Lords or to
prefer the decision of the minority over that of timajority of the House of
Lords...” (paragraph 155). | find the approach bé tChamber to be
unacceptable for a number of reasons.

4. Firstly, at least some of the principles appligdhe House of Lords
are not relevant in the balancing exercise. | rafahis regard to Baroness
Hale's opinion that it was “not necessary to ptlibéiay further information
..." (paragraph 152 of the judgment of the Houseémtls and paragraph 38
above). The test implied in that opinion is the mgane. From the point of
view of journalistic discretion in the presentatioha legitimate story, it is
the restriction on freedom of expression that ningsjustified by reference
to 'necessity’ and not the publication as such.oi@#lg, insofar as the
relevant principles are concerned, they have netlmrrectly applied on
all counts. | agree that the “public interest” tests correctly applied when
the majority found that the publication of the amig story was in the public
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interest. However, its finding that the publicatiohthe additional material
was not is difficult to justify. | find this distgtion in principle between the
original story and the supplementary material taubeonvincing.

5. However, in the final analysis, the majority plyn defers to the
assessment made by the domestic courts. This ap®anconsistent with
the 'strict scrutiny' that is usually found in tidsurt's case law in balancing
Article 8 and Article 10 rights where the Court uegly makes its own
independent assessment of the facts involved arnldeoépplication of the
relevant principles to those facts and it frequeastlbstitutes its own views
for those of the domestic courts. It has been tmsistent approach of this
Court that it is not enough, in itself, that themdstic courts consider the
relevant principles; they must also be appliedeaxily (in this regard, see,
for example,Fressoz and Roire v. FrancgC], no. 29183/95, ECHR
1999-1;Von Hannover v. Germango. 59320/00, ECHR 2004-VRBiriuk v.
Lithuania, no. 23373/03, 25 November 2008etrenco v. Moldovano.
20928/05, 30 March 201&linkkila and Others v. Finlancho. 25576/04, 6
April 2010; andMariapori v. Finland no. 37751/07, 6 July 2010). In these
and many other cases, the Court has made its osessment and reversed
the findings of the domestic courts without suggesthat the domestic
courts had considered irrelevant principles or igolpimproper criteria in
the overall assessment made. | do not see whyfexatit approach should
be adopted in this case.

6. Annoying as Ms C may have found the publicatbdrthe story in
guestion, the applicant newspaper was justifiedlénting the public about
her drug addiction. The additional information @hd photographs were no
more than a continuation of the original legitimatery. | agree with the
unanimous decision of the Court of Appeal and tiegvs of Lord Nicholls
and Lord Hoffman JJ of the House of Lords that #uddition did not reveal
anything fundamentally significant to the story lserved mostly “to add
colour and conviction” to it. In my view, the putdition of the
supplementary materials fell well within the joulistic margin of the press
in deciding the way in which a legitimate story psesented (see, for
example,Fressoz and Roire v. Franceited above, at § 54). Thus, even
accepting that the publication of the addition&rmation and pictures was
a further incursion into Ms C's private life, it svanly to a relatively minor
degree in the overall context of the story as alethbcannot be considered
as sufficient and serious enough to justify thdriggon on freedom of
expression under Article 10.



