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In the case of Mariapori v. Finland,
The European Court of Human Rights (Fourth Secti@itjing as a
Chamber composed of:
Nicolas BratzaPresident,
Lech Garlicki,
Ljiljana Mijovié¢,
David Thor Bjorgvinsson,
Jan Sikuta,
Mihai Poalelungijudges,
Anne E. Niemiad hogudge,
and Lawrence Earh§ection Registrar
Having deliberated in private on 15 June 2010,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 3706 against the
Republic of Finland lodged with the Court under idle¢ 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a Finnish national, Ms Annasi Mariapori (“the
applicant”), on 30 August 2007.

2. The applicant was represented by Mr Veli Laatiawyer practising
in Helsinki. The Finnish Government (“the Governitigwere represented
by their Agent, Mr Arto Kosonen of the Ministry féioreign Affairs.

3. The applicant alleged, in particular, that teegth of her criminal
proceedings had been excessive and that her freefioempression had
been violated.

4. On 20 October 2008 the President of the FoBdttion decided to
communicate the complaints concerning the lengthpraiceedings and
freedom of expression to the Government. It wae dicided to examine
the merits of the application at the same time t@s admissibility
(Article 29 83).

5. Ms P. Hirveld, the judge elected in respedtiafand, withdrew from
sitting in the case (Rule 28 of the Rules of Coufihe Government
accordingly appointed Ms Anne E. Niemi to sit as ah hoc judge
(Rule 29).
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1943 and lives in kéiau

7. In December 1997 the applicant, a tax expe#s whe defendant's
witness in a case where the public prosecutor madght charges for tax
fraud. The evidence in the case was bas#dr alia, on a tax inspection
report drawn up by tax inspectors A. and B. Thdiaapt provided her own
calculation of the defendant's taxable income. défendant was convicted
of tax fraud and the judgment became final in JLO®@9.

8. The difference between the applicant's estonatif the defendant's
taxable income and the estimation given by theitgpectors was about
2.5 million Finnish Marks (FIM; about 494,000 euro#/hen asked by the
defendant's counsel whether the difference coul@é@xpained by the tax
inspectors' negligence or professional incompetente applicant
answered, under oath:

“No, to my mind they have done it intentionally.”

When the defendant's counsel asked whether it wasdompetence or
intentionally that the tax inspectors had found the taxable income was
FIM 1,435,000 instead of FIM 49,815, she replied:

“Intentionally.”

The public prosecutor asked:

“Do you say under oath that the tax inspectors hatemtionally made mistakes in
this matter?”

The applicant replied:

“Yes, the figures cannot be explained otherwisee Téix inspectors have not a
single ground to arrive at these figures.”

9. The court proceedings as well as the applEastitements were
reported in several newspapers but the tax inspectames were not
mentioned in any of them. Moreover, the court pedilegs were open to
the public and the applicant's witness statemerste wecorded word for
word in the minutes, to which anyone had access.

10. In 1998 the applicant published a book abaxétion in which the
above-mentioned court case was cited. It was meedichat“[ijn any
event, the senior tax inspector [A.] committed perjfully knowingly and
intentionally. But why not as her husband is thbliguprosecutor [X.]. who
works for [name of the office]”’Five thousand copies of the book were
printed, of which about a thousand copies had lggesn away by the end
of August 1999.
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11. On 18 November 1999 the applicant was questidoy the police
for the first time. The applicant gave her closstgtement in the pre-trial
investigation on 27 January 2000.

12. On 8 December 2000 the public prosecutor brbagarges against
the applicant for aggravated defamation. Tax ingped. and B. joined the
charges and extended them to cover other statemmewts by her during the
above-mentioned tax fraud proceedings. The summassserved on the
applicant on 11 February 2001.

13. On 15 March 2001 the applicant requested #eh® District Court
(karajaoikeus, tingsrattgnto extend the time-limit for her reply until
30 September 2001. The applicant informed the DistCourt that she
would request the National Bureau of Investigatigeskusrikospoliisi,
centralkriminalpoliseh to conduct an investigation and that she wousd al
request the Supreme Administrative Coludrkein hallinto-oikeus, hdgsta
forvaltningsdomstolgnto annul certain decisions of administrative ¢sur
underlying her case. The District Court extendetiime-limit for the reply
until 30 September 2001.

14. On 26 September 2001 the applicant requebte®istrict Court to
grant another prolongation of the time-limit forrheply as the above-
mentioned criminal investigation and the annuln@oteedings had not yet
been concluded. The District Court extended thesdimit for the reply
until 28 February 2002.

15. The applicant did not give a written reply int the time-limit but
requested the District Court not to hold an oralrimg before the Supreme
Administrative Court had decided on the annulmérihe above-mentioned
taxation cases.

16. On 2 October 2003 the District Court receitieel decision of the
Supreme Administrative Court concerning a requestannul previous
taxation decisions. The District Court held an dr@édring in the defamation
case in May 2004.

17. On 26 July 2004 the District Court convictbd aipplicant, as far as
the statements made in the book were concerneajgrhvated defamation
and sentenced her to four months' conditional isgprnnent. Moreover, she
was ordered to pay 5,000 euros to tax inspectanAompensation. The
court found that, even though the applicant migivehbeen right about the
dysfunctions in the company taxation system, sloelshnot have criticised
the civil servants in question in a defamatory neanrAs far as the
statements made during the tax fraud proceedings @gncerned, the court
found them to constitute defamation but not aggexvadefamation.
However, as the charges for defamation had bearghtdoo late she could
not be convicted on that count. Despite the prpson, the related
compensation claims could be examined and the cgmliwas ordered to
pay in total 4,000 euros in compensation to theiiagectors A. and B. for
mental suffering under both counts. The Districu@aleclared all parts of
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the case file secret for fifteen years except foe tapplicable legal
provisions and the conclusions.

18. On 27 September 2004 the applicant appealdtidet&vvaasa Appeal
Court hovioikeus, hovrattgn claiming, inter alia, that her rights under
Articles 6 and 10 of the Convention had been vemlaand that the act in
guestion had not constituted aggravated defamaBiba.also requested the
Appeal Court not to start preparing the case befloeeCouncil for Mass
Media Julkisen sanan neuvosto, Opinionsndmnden for massme “the
Council”) had either given a statement on the maitenotified the court
that no statement would be made.

19. On 14 December 2004 the Council notified tippeal Court that it
would not give a statement on the matter. The Apb@eart held an oral
hearing in the case in January 2006.

20. On 25 April 2006 the Appeal Court upheld, bymajority, the
District Court's judgment. It found that the inednce with the applicant's
right to freedom of expression had been necessady @oportionate.
However, one of the justices found in his dissentopinion that the
applicant should be freed from the obligation tg pampensation to A. and
B. under both counts as the applicant's criticisthntt exceed the limits of
what was acceptable for civil servants to endurehin exercise of their
official duties. As to the length of the proceedinthe court did not find it
SO excessive as to justify mitigating or waiving tapplicant's sentence.
Finally, the Appeal Court quashed the District Ggudecision to declare
the case file secret.

21. On 26 June 2006 the applicant appealed toSingeme Court
(korkein oikeus, hogsta domstojereiterating the grounds for appeal relied
on before the Appeal Court.

22. On 2 March 2007 the Supreme Court refusectleaappeal.

. RELEVANT DOMESTIC LAW

23. According to Chapter 3 (515/2003), sectioroRthe Penal Code
(rikoslaki, strafflagen, the law which was in force at the time an offenc
was committed applies to that offence. Howevea, ldiw other than the one
in force at the time of the commission of the offens in force at the time
of conviction, the new law applies if its applicatileads to a more lenient
result.

24. Chapter 27, section 1, of the Penal Code, wiias in force at the
time when the events took place, read as follows:

"A person alleging, albeit not contrary to his @r tbetter knowledge, that someone
has committed an offence or other act which mighkenthis person an object of
contempt or might affect his or her trade or susces who spreads a lie or a false
insinuation about someone, is to be convicted dardation and sentenced to
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imprisonment for at least one month and at mostyaa or to a fine of at least one
hundred marks.

If defamation is public or in a printed publicatjon writing or through pictures,
which the accused distributes or had distributied punishment is imprisonment of at
least two months and at most two years or a fire &dast two hundred marks.”

25. Chapter 24 (531/2000), section 9, of the P@uale, which was in
force at the time of conviction, read as follows:
“A person who (1) spreads false information or Bdansinuation about another
person so that the act is conducive to causing dama suffering to that person, or
subjecting that person to contempt, or (2) makdsragatory comment about another

otherwise than in a manner referred to in subpamyi(1), shall be sentenced for
defamation to a fine or to imprisonment for at ngistmonths.

Criticism that is directed at a person's activifiepolitics, business, public office,
public position, science, art or in a comparabléliguposition and which does not
obviously overstep the limits of propriety does oonstitute defamation referred to in
paragraphs (1) and (2).”

26. Chapter 24, section 10, of the Penal Codeigesvthat if, in the
defamation referred to in section 9, the offencsoimmitted through the use
of the mass media or otherwise by making the in&diom or insinuation
available to a large number of people, the offerstell be sentenced for
aggravated defamatidn a fine or to imprisonment for at most two years.

[ll. RELEVANT INTERNATIONAL MATERIALS

27. On 4 October 2007 the Parliamentary Assemblgh® Council of
Europe adopted Resolution 1577 (200Tpwards decriminalisation of
defamation,in which it urged those member States which ptitlvide for
prison sentences for defamation, even if they ateactually imposed, to
abolish them without delay.

THE LAW

|. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVHETION

28. The applicant complained that the total lengthher criminal
proceedings had been incompatible with the “redslen@me” requirement
as provided in Article 6 8§ 1 of the Convention, elhreads as follows:

“In the determination of ... any criminal chargeangt him, everyone is entitled to a
... hearing within a reasonable time by [a] .burial ..."

29. The Government contested that argument.
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A. Admissibility

30. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

B. Merits

31. The period to be taken into consideration hegan
18 November 1999 when the applicant was first goiestl by the police
and ended on 2 March 2007 when the Supreme Coifusec leave to
appeal. It thus lasted over seven years and thoghs at three levels of
jurisdiction.

32. The Court reiterates that the reasonablenéssheo length of
proceedings must be assessed in the light of icemstances of the case
and with reference to the following criteria: thentplexity of the case, the
conduct of the applicants and the relevant auilesriisee, among many
other authoritiesPélissier and Sassi v. Fran¢d&C], no. 25444/94, § 67,
ECHR 1999-I1)

33. The Government pointed out that, excludingexiensions of time-
limits given to the applicant by the domestic cewahd the requests by the
applicant to postpone the case, the total lengththef proceedings
attributable to the authorities would have beery @iout four years and
seven months. The applicant's own conduct had delthe proceedings by
about two years and six months in the District €amd by one month and
nineteen days in the Appeal Court. The case hach lBx¢ensive and
complex owing to the amount of trial material ahd subject-matter of the
case. The Government considered that there had heeperiods of
inactivity or unnecessary delays.

34. The applicant claimed that she could not bd responsible for the
delays as the reason for the extensions of the-ltime and for the
postponements had been the fact that the issuesstilbdbeen pending
before the National Bureau of Investigation andSlaereme Administrative
Court, a fact that had been beyond her control. Gdsee had not been
extensive.

35. The Court notes that the pre-trial investmatand the consideration
of charges lasted for about one year, the procgediefore the District
Court over three years and seven months and thee@idangs before the
Appeal Court almost one year and seven months. nQuthe court
proceedings the applicant twice requested an extes time-limits and on
two occasions also that the case be postponeddterastage. The Court
considers that, while it is true that the applickatli made such requests,
these requests alone do not explain the excesaggh of the proceedings.
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Each extension granted by the District Court wa®ise months long. The
District Court also agreed to postpone the orakihgafor more than one
and a half years pending the outcome of the pracgedn the Supreme
Administrative Court. When these latter proceedimge concluded in
September 2003, it took another eight months bedoreral hearing was
held in the District Court. Similarly, in the Apde@ourt the applicant's
request for postponement only explains a delayhcget months while it
took the Appeal Court over one year to organiserahhearing.

36. The Court has frequently found violations atide 6 § 1 of the
Convention in cases raising issues similar to theia the present case (see
Pélissier and Sasstited above).

37. Having examined all the material submitted,tthe Court considers
that the Government have not put forward any facrgument capable of
persuading it to reach a different conclusion ia firesent case. Having
regard to its case-law on the subject, the Cournsiders that in the instant
case the length of the proceedings was excessidefaaled to meet the
“reasonable time” requirement.

38. There has accordingly been a breach of Artl& 1 of the
Convention.

[I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTON

39. The applicant further complained that her trigh freedom of
expression had been violated as she had been teshwt defamation for
the statements made in her book and ordered teqapensation for those
statements as well as the statements made in pmatedings. She relied
on Article 10 of the Convention which reads asdof:

“1l. Everyone has the right to freedom of exprassidhis right shall include
freedom to hold opinions and to receive and impaidrmation and ideas without
interference by public authority and regardlessfrofitiers. This Article shall not
prevent States from requiring the licensing of kiasesting, television or cinema
enterprises.

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,trigtfons or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, fbe protection of the reputation or
rights of others, for preventing the disclosurardbrmation received in confidence,
or for maintaining the authority and impartialiti/tbe judiciary.”

40. The Government contested that argument.
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A. Admissibility

41. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

B. Merits

1. The parties' submissions

(a) The applicant

42. The applicant pointed out that everyone hadridgfht to freedom of
expression, including freedom to have opinions @ndisclose information
and ideas. As a witness in court proceedings, adebken bound by oath to
speak the truth. She had not been told in advdrateoy telling the truth she
would be charged with defamation. Her calculatibasl not been proved
incorrect by any of the domestic courts and heusations had therefore
not been false. The applicant was a tax expertan@urnalist, who had
expressed her opinion, which she believed to be, tiu the matter. The
freedom of expression was guaranteed in the Cahetfit and this basic
right could not be the subject of derogation inlegagpion of the Penal Code
provisions.

43. As to the book, the applicant claimed thattse only told the truth:
tax inspector A. had committed a perjury and hadyesbbeen charged. The
book had only presented the facts as they had ededgring the tax
proceedings.

(b) The Gover nment

44. The Government agreed that the convictiorhefapplicant and the
obligation to pay damages and costs had amountead toterference with
her right to freedom of expression.

45. As to the requirement that that interfereneé'grescribed by law”,
the Government pointed out that the applicant hatdguestioned this. In
any event, the impugned measures had had a bdsisnish law, namely in
the Constitution and, in particular, in Chapter 2&ction 1, of the Penal
Code, as in force at the relevant time. Moreovére tnterference
complained of had had a legitimate aim, namely phatection of the
reputation or rights of others.

46. As to the “necessity” requirement, the Govegntrpointed out that
the applicant had appeared as an expert witnadistict court proceedings
and in that capacity she had been expected to nireme alternative
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estimation to the calculations made by the taxeogps A. and B. In this
capacity, as a tax expert, the applicant had adcAseand B. of serious
misconduct in office and of actual persecution akpayers. These
comments, due to the public attention focused am ¢hse, had been
reported by the mass media and had later, in 1888 published in her
book about taxation.

47. Both the District Court and the Appeal Couadhound that the
applicant had not been able to justify her alleggetj which had been the
basis for her conviction. In the Government's viethe applicant's
allegations exceeded the limits of acceptablectsith and they could not be
considered as attempts to provoke public discusalmut the conduct of
the tax authorities. This was even more so takitg iaccount that the
defendant in the proceedings in which the applidead given a witness
statement, had been convicted of aggravated taxl famd the calculations
of the tax inspectors had been confirmed by aklewf jurisdiction.

48. The applicant's allegations could be consaleas constituting
personal insults which had been conducive to stibpge¢he tax inspectors
to contempt and to causing damage both to theitegsmnal ability and
their private lives. In particular the allegatiamside in the applicant's book
constituted criticism of A. personally. The apphtanust have understood
that her allegations would gain wide publicity.

49. Moreover, the domestic courts had attachecditapce to all the
facts of the case that had been relevant in asgeasiether the interference
with the applicant's freedom of expression had eenessary”. Referring
to the margin of appreciation, the Government amhetl that the impugned
measures corresponded to a “pressing social newblivare “proportionate
to the legitimate aim pursued”, and that the reasgimen by the national
authorities to justify them were “relevant and suént”.

2. The Court's assessment

1. Whether therewasan interference

50. The Court agrees with the parties that théi@oy's conviction, the
conditional prison sentence imposed on her ancitveerd of damages and
costs constituted an interference with her righiré@dom of expression, as
guaranteed by Article 10 § 1 of the Convention.

2. Whether it was prescribed by law and pursued a legitimate aim

51. The Court notes that, according to the Goveminthe impugned
measures had a basis in Finnish law, namely inQbestitution and, in
particular, in Chapter 27, section 1, of the Pe@alde. Moreover, the
interference complained of had a legitimate ainmely the protection of
the reputation or rights of others. The applicaainced that freedom of
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expression could not be derogated from in appbcabf the Penal Code
provisions.

52. The Court notes that freedom of expressionsubject to the
exceptions, set out in Article 10 § 2 of the Cortiman The Court accepts
that the interference was based on Chapter 274pgrektof the Penal Code,
as in force at the relevant time. It was thus “pribgd by law” (sedNikula
v. Finland no. 31611/96, § 34, ECHR 2002-18elistd v. Finland no.
56767/00, § 34, 16 November 200€arhuvaara and lltalehti v. Finland
no. 53678/00, § 43, ECHR 2004-X, akdrikainen and Others v. Finland
no. 3514/02, 8 58, 10 February 2009) and it purgbedegitimate aim of
protecting the reputation or rights of others, witthe meaning of Article
108 2.

3. Whether the interference was necessary in a democr atic society

53. According to the Court's well-established dase freedom of
expression constitutes one of the essential fouwntatof a democratic
society and one of the basic conditions for itggpess and each individual's
self-fulfilment. Subject to paragraph 2 of Artidd® of the Convention, it is
applicable not only to “information” or “ideas” thare favourably received
or regarded as inoffensive or as a matter of inteffice, but also to those
that offend, shock or disturb. Such are the demanmgduralism, tolerance
and broadmindedness, without which there is no ‘@matic society”. This
freedom is subject to the exceptions set out inckertlO § 2, which must,
however, be strictly construed. The need for anstrictions must be
established convincingly (see, for examplimgens v. Austria8 July 1986,
8 41, Series A no. 103, andilsen and Johnsen v. Norwd@C], no.
23118/93, § 43, ECHR 1999-VIII).

54. The adjective “necessary”, within the meanaigArticle 10 § 2,
implies the existence of a “pressing social neddie Contracting States
have a certain margin of appreciation in assessihgther such a need
exists, but it goes hand in hand with a Europegrersision, embracing
both the legislation and the decisions applyinggien those given by an
independent court. The Court is therefore empowerailve the final ruling
on whether a “restriction” is reconcilable with églom of expression as
protected by Article 10 (se#nowski v. PolandiGC], no. 25716/94, § 30,
ECHR 1999-1).

55. In exercising its supervisory jurisdictionet@ourt must look at the
impugned interference in the light of the case ashale, including the
content of the remarks made by the applicant aacctimtext in which she
made them. In particular, it must determine whetherinterference in issue
was “proportionate to the legitimate aims pursuaad whether the reasons
adduced by the national authorities to justify ierev “relevant and
sufficient” (see Sunday Timee. the United Kingdom (no. 1P6 April
1979, 8 62, Series A no. 30Dingens v. Austriacited above, 8§ 4Barfod v.
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Denmark 22 February 1989, 8§ 28, Series A no. 13&owski v. Poland
cited above, 8 30; antllews Verlags GmbH & Co.KG v. Austriao.
31457/96, 8§ 52, ECHR 2000-I). In doing so, the Cdas to satisfy itself
that the national authorities applied standardsciwhwere in conformity
with the principles embodied in Article 10 and, eaver, that they based
themselves on an acceptable assessment of thamelaets (sedersild v.
Denmark 23 September 1994, § 31, Series A no. 298).

56. The Court reiterates that civil servants &ctiman official capacity
are, like politicians, subject to wider limits ofcaeptable criticism.
Admittedly those limits may in some circumstancesaider with regard to
civil servants exercising their powers than intielato private individuals.
However, it cannot be said that civil servants kimgly lay themselves
open to close scrutiny of their every word and deethe same extent as
politicians and should therefore be treated oncarakfooting with the latter
when it comes to the criticism of their actionse(Bikula v. Finland cited
above, § 48).

57. In sum, the Court's task in exercising itsesuigion is not to take
the place of the national authorities but ratheretoew under Article 10, in
the light of the case as a whole, the decisiong Hae taken pursuant to
their power of appreciation (see, among many cdhénorities Fressoz and
Roire v. FrancdGC], no. 29183/95, § 45, ECHR 1999-I).

58. Turning to the facts of the present caseQbert will first examine
the statements made by the applicant during the pooceedings in which
she was the defendant's witness.

59. The Court notes that, during the tax frauccpealings, the applicant
was questioned by the prosecutor and the defesdemtinsel. It appears
from the court transcripts that the applicant esgplio these questions in a
concise manner and did not expand on her answegrduatmer than was
necessary. Moreover, she was speaking under oath.

60. The Court further notes that the court procegdas well as the
applicant's statements were reported in severalspapers but the tax
inspectors' names were not mentioned in any ofréperts. The court
proceedings were open to the public and the appl&cavitness statements
were recorded word for word in the minutes, to Wwhamybody had access.
Moreover, the District Court found that the apptithad not actively drawn
the media's attention to herself or to her statéspamor could she have
prevented her statements from being reported imibdia.

61. The Court observes that the applicant's @maovas directed against
the tax inspectors, who were civil servants. Furtltere, she impugned their
conduct in the defendant's case and accused théravofg committed an
offence in office.

62. The Court recalls that Article 10 protects ooty the substance of
the ideas and information expressed but also tha fa which they are
conveyed. The parties' freedom of expression in dbertroom is not
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unlimited and certain interests, such as the aityhof the judiciary, are
important enough to justify restrictions on thight. Nonetheless, the Court
refers to its case-law to the effect that it isydnlexceptional circumstances
that restriction — even by way of a lenient crintipanalty — of for example
defence counsel's freedom of expression can bei@ttas necessary in a
democratic society (seMikula, cited above, 88 54-55; arifyprianou v.
Cyprus [GC], no. 73797/01, § 174, ECHR 2005-XIll). For ti@ourt,
similar considerations should apply in respect tHtesnents made by
witnesses testifying before a court.

63. Moreover, the Court is mindful of the factttlaa interference with
freedom of expression in the course of a trial dalso raise an issue under
Article 6 of the Convention with regard to the rigif an accused to a fair
trial. Although the parties' freedom of expressshrould not be unlimited,
“equality of arms” and other considerations of ri@ss can militate in
favour of a free exchange of argument between Hrdeg (seeNikula v.
Finland, cited above, § 49).

64. It is the duty of the courts and the presidjogge to direct
proceedings in such a manner as to ensure therpropduct of the parties
and above all the fairness of the trial — rathemntiio examine in a
subsequent trial the appropriateness of a patitsmsents in the courtroom
(seeNikula v. Finland cited above, § 53). In the present case the trdge
did not intervene or ask the applicant to retraat $tatement. Nor was the
applicant warned of the consequences of the grabiber statement. It was
at no stage alleged that she was guilty of conteshmourt. Furthermore,
the adversarial nature of the proceedings enaliledtdx inspectors to
discredit the applicant's accusations. The Courtulevostress that the
applicant appeared in the tax proceedings as asg&tfor the defence, and
that she only replied to the questions put to her.

65. As to the severity of the penalty, the Cowtes that the applicant
could not be convicted due to prescription but wlas ordered to pay in
total 4,000 euros in compensation to A. and Bniental suffering.

66. In view of the above considerations, as comdhe statements
made by the applicant during the court proceeditigs Court finds that, in
the context of those proceedings, the tax inspectmuld have been
reasonably expected to tolerate the statements matlee applicant under
oath in her capacity as the defendant's witnessN#geila v. Finland cited
above, § 51), especially as the applicant was elltg answer the questions
put to her and she could not but give her viewhef flacts. Viewed against
this background and in the absence of exceptidnalrastances supporting
a different conclusion (see paragraph 62 above)Cihurt is not persuaded
that the national courts, acting within their margf appreciation, struck a
reasonable balance between the interests involvedspect of this part of
the case.
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67. As to the statements made in the applicaoidk,bthe Court notes
that the book could be characterised as a polerdmalment or pamphlet
attempting to contribute to a public debate. Thekbmainly described the
applicant's views about the actions of the tax @utiks, including that of
tax inspector A. For her statements made in theklibe applicant was
sentenced to four months' conditional imprisonmamtl ordered to pay
5,000 euros to tax inspector A. in compensatioth@dlgh sentencing is in
principle a matter for the national courts, the @oconsiders that the
imposition of a prison sentence for a defamatiderafe will be compatible
with an applicant's right to freedom of expressias guaranteed by
Article 10 of the Convention only in exceptionakatimstances, notably
where other fundamental rights have been seriouslyaired, as, for
example, in the case of hate speech or inciteneevibtence (se€umpind
and Mazre v. RomanigdGC], no. 33348/96, § 115, ECHR 2004-XI; and
mutatis mutandis Feridun Yazar v. Turkey no. 42713/98, § 27,
23 September 2004; a®lirek and Ozdemir v. Turké®C], nos. 23927/94
and 24277/94, 8§ 63, 8 July 1999).

68. The circumstances of the instant case — aiclaase of defamation
of an individual in the context of a debate on ampartant matter of
legitimate public interest, namely the actionshd tax authorities — present
no justification whatsoever for the imposition opason sentence. Such a
sanction, by its very nature, will inevitably haaechilling effect on public
debate. The fact that the applicant’'s prison sestemas conditional and that
she did not in fact serve it does not alter thatctasion. Although the
national authorities' interference with the appiita right to freedom of
expression may have been justified by the concerstiike the balance
between the various competing interests at stéileectiminal sanction and
the accompanying obligation to pay compensationosed on her by the
national courts were manifestly disproportionatéhieir nature and severity,
having regard to the legitimate aim pursued byaglicant's conviction for
defamation.

69. The Court would further observe that the Baréntary Assembly of
the Council of Europe in its Resolution 1577 (2007ged those member
States which still provide for prison sentencesdefamation, even if they
are not actually imposed, to abolish them withoely (see paragraph 27
above).

70. The Court finds that the severity of the siamst imposed of itself
went beyond a “necessary”’ restriction on the applis freedom of
expression. For that reason, there is no need dmiere more closely the
nature of the statements made in her book. Haeggrd to this part of the
case and notwithstanding the margin of appreciaitorded to the State in
this area, the domestic courts failed to strikeaia lbalance between the
competing interests at stake.
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71. There has therefore been a violation of Aegtith of the Convention
in respect of the statements made by the appliclaming the court
proceedings as well as in respect of the statenmeade in her book.

[ll. REMAINDER OF THE APPLICATION

72. The applicant also complained under Artick B of the Convention
that the Appeal Court had not re-assessed thereada her case and under
Article 6 8 3 (d) that her witnesses had not bemergthe possibility to
testify and that, if they had, their testimoniesl mot been reflected in the
Appeal Court's judgment. Moreover, she complainedeu Article 6 § 2 of
the Convention that the presumption of innocenak been violated as the
public prosecutor could not prove her calculatisngng or her to be guilty.
Finally, the applicantomplained under Article 13 of the Convention that
she had not had an effective remedy as the othéepao the proceedings
had been civil servants.

73. The Court finds, having regard to the case, fihat the matters
complained of do not disclose any appearance ofiotation of the
applicant's rights under the Convention. Accordmghis part of the
application is manifestly ill-founded and must bgected pursuant to
Article 35 88 3 and 4 of the Convention.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

74. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Continag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

75. The applicant claimed 176,155 euros (EUR)espect of pecuniary
and EUR 270,000 in respect of non-pecuniary damage.

76. The Government noted that there had been usatéink between
the pecuniary damage accrued and the alleged iaolat Article 6 of the
Convention. No compensation for pecuniary damagmilshbe awarded
under this heading. In the event of a violatiombedound under Article 10,
the Government pointed out that the applicant legrovided any proof of
the pecuniary damage claimed nor any receipt cerattarification of the
payment of the amounts claimed. Should the Cond fhat an award is to
be granted under this heading, it should not exédél 33,390.84, that is,
the total amount of legal expenses ordered by timeedtic courts to be paid



MARIAPORI v. FINLAND JUDGMENT 15

by the applicant as legal expenses of the oppopengy. As to non-
pecuniary damage, the Government considered tpattaof the applicant's
claims should be rejected as unfounded as theyteckldao non-
communicated complaints. In any event, the applieanlaims were
excessive as tquantumand any award should not exceed EUR 5,000.

77. The Court finds that there is a causal linkMeen the violation
found under Article 10 and the alleged pecuniargnaige. Consequently,
there is justification for making an award to thgplicant under this head.
Having regard to all the circumstances, the Cowards the applicant
EUR 33,390.84 in compensation for pecuniary damddereover, the
Court considers that the applicant must have swsdainon-pecuniary
damage. Ruling on an equitable basis, it awardsapipéicant EUR 6,000 in
respect of non-pecuniary damage.

B. Costsand expenses

78. The applicant also claimed EUR 43,812 fordbsts and expenses
incurred before the domestic courts and any otlméinér costs and expenses
incurred during the proceedings.

79. The Government contested these claims. The e@ment
maintained that no specification relating to thestsoand expenses, as
required by Rule 60 of the Rules of Court, had badymitted. Moreover, it
appeared that the applicant had received legal laidany event, the
Government found the applicant's claims for costd axpenses, to the
extent the amounts had been specified, too high ggantumand that the
total amount of compensation should not exceed E|3B0 (inclusive of
value-added tax) in respect of the proceedingsrbdtte domestic courts
and EUR 2,000 in respect of the proceedings befm€ourt.

80. According to the Court's case-law, an apptiganentitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyredtand were reasonable
as to quantum. In the present case, regard beoh¢phhe information in its
possession and the above criteria, the Court cerssilreasonable to award
the sum of EUR 10,000 (inclusive of value-added tawering costs under
all heads.

C. Default interest

81. The Court considers it appropriate that tHaueinterest should be
based on the marginal lending rate of the Eurofiaamtral Bank, to which
should be added three percentage points.
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FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe complaints concerning the length of the prdoegs and
the freedom of expression admissible and the reseairof the
application inadmissible;

2. Holds that there has been a violation of Article 6 8§fTh@ Convention
in respect of the length of proceedings;

3. Holds that there has been a violation of Article 10t Convention in
respect of the statements made by the applicanihgiuhe court
proceedings as well as in respect of the statenmeade in her book;

4. Holds
(a) that the respondent State is to pay the agmliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, the following aumts:
() EUR 33,390.84 (thirty-three thousand three dred and
ninety euros and eighty-four cents), plus any taat imay be
chargeable, in respect of pecuniary damage,;
(i) EUR 6,000 (six thousand euros), plus any tfat may be
chargeable, in respect of non-pecuniary damage;
(i) EUR 10,000 (ten thousand euros), plus amythat may be
chargeable to the applicant, in respect of cosiseapenses;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

5. Dismisseghe remainder of the applicant's claim for jusiséaction.

Done in English, and notified in writing on 6 J@@10, pursuant to Rule
77 88 2 and 3 of the Rules of Court.

Lawrence Early Nicolas Bratza
Registrar President



