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Judgment

Mr Justice Morgan:

The parties

1. The First Claimant is Kiley McPhail. He is also kwio as Kiley Fitzgerald. This is
because his father, Scott McPhail, a professiomaes, is professionally known as
Scott Fitzgerald. | therefore refer to the Firsai@lant as Kiley Fitzgerald, rather than
Kiley McPhail. Kiley Fitzgerald’s first name wasutinely shortened to “Ki”. At the
trial, the First Claimant and also the Second Cdaitmand the Defendants were
generally referred to by their first names andrsaohis judgment | will refer to the
First Claimant as Ki. Ki was born on the"2September 1983 and turned eighteen on
the 25" September 2001. Accordingly, for a substantiak pdrthe time which is
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central to this dispute, Ki was under eighteent ihde was a minor. The Claimants
say that Ki made two very important contracts asniaor, first, a contract of
partnership and, secondly, a contract between Hiimsehe one hand and the Second
Claimant and the Defendants on the other hand coincethe ownership of song
copyrights.

The Second Claimant is Owen Doyle, to whom | weller as Owen. Owen was born
on the 2% May 1981 and so was over eighteen at the timae@gvents subject of this
dispute.

The First Defendant is James Bourne, to whom | nefér as James. James was born
on the 1¥ September 1983 and turned eighteen on th& $8ptember 2001.
Accordingly, he also was under eighteen at the tineome of the events which are
of importance in the present dispute.

The Second Defendant is Mathew Sargeant. He iegsnally known as Mathew
Willis. His first name was routinely shorted to “Mand | will so describe him in this
judgment. Mat was born on th& &lay 1983 and turned eighteen on tHeNgay 2001
and so he was under eighteen during the earligr gdathe period which is now
relevant for the purposes of this dispute.

At the time of the events which are relevant fas fndgment, the Claimants and the
Defendants were referred to as “the boys” or “ier fooys” or in a similar way. At
the trial, the parties were also described as lthgs” or by a similar expression.
Accordingly, in this judgment, | will from time tome refer to the parties as “the
boys” even though they are now no longer minors.

Mr Rashman

6.

A central figure in the events which have givereris this dispute is a Mr Richard
Rashman. Mr Rashman is an American who has a lanedeand MBA from UCLA.
He remains registered as an active attorney under State Bar of California
Membership Rules but has not been employed asygetasince 1980.

It is not necessary to recite Mr Rashman’s varibusiness interests in the United
States. He was connected with an American cormoraRashman Corporation. One
of the activities of Rashman Corporation was thenag@ment of pop music bands.
That activity was carried out under the trading eamrestige Management. In this
judgment, for the sake of simplicity but at the&kraf occasional inaccuracy, | will not
distinguish between Rashman Corporation, Prestigmadgement or Mr Rashman
personally but | will generally refer to Mr Rashmas encompassing both or all or
those entities.

It is common ground that Mr Rashman entered intor@mal management agreement
with the Claimants and the Defendants on tH &rch 2001. Mr Rashman says that
his management contract with the Claimants canentend on the"8October 2001
but the Claimants say that the management cortteteteen them and Mr Rashman
continued for some considerable time after thae.dafter 8" October 2001, Mr
Rashman continued to manage the Defendants aregdnevhen the Defendants were
joined by a third person Charlie Simpson, in theywawill describe below, Mr
Rashman managed the Defendants and Charlie SimplsdRashman was originally
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a Defendant in these proceedings but the Claimafdagh against Mr Rashman has
been settled on terms which have not been discltusdte other Defendants or to the
Court.

Representation

9.

At the trial, Mr Tim Penny appeared on behalf ¢ @laimants and Mr lan Mill QC
and Mr Tom Weisselberg appeared on behalf of tHerdkants. | am grateful to all of
them for the clarity and helpfulness of their suksions and for the way in which
they conducted the trial. It is clear that couraed their instructing solicitors have
done a great deal of hard work by way of prepanafiow, and during the conduct of,
the trial and | appreciate all the efforts thatdhé@een made in those respects.

Therival cases. a summary

10.

At this point, it is convenient to give a summafilee rival cases being put forward. |
will first describe the case put forward by thei@lants. The story begins, essentially,
in December 2000. At that time, as a result of amoduction effected by Mr
Rashman, Ki and Owen were introduced to Jamesrinaly 2001, Ki and Owen and
James were introduced to Mat. Almost immediatetyrfrthe time that Ki and Owen
and James and Mat came together, they enterec iotmtractual relationship under
which the four boys formed a pop group or bandeedrto write songs to be
performed by the band and agreed to take stepbttonoa recording contract in the
hope of succeeding in the pop music industry. Tlen@nts say that the contractual
relationship between the four boys was a partngrahwill. The Claimants also say
that the four boys agreed that any song writtertny one or more of the four boys
would be owned beneficially by the four boys in &lgshares. The four boys entered
into a formal management contract with Mr Rashmiauthe 15" March 2001. Before
and after the 15 March 2001, the four boys or one or more of theroteva large
number of songs and they rehearsed those song®akdteps to obtain a recording
contract. From late April 2001, the band used tame “Busted”. The band did not
obtain a recording contract and by October 2004 falar boys were dissatisfied with
the services of Mr Rashman. On th8 Gctober 2001, the four boys wrote to Mr
Rashman purporting to determine the managementamnwith him. However,
almost immediately, the attempt to end the managerentract was withdrawn and
the management contract continued as before aeditedly unaffected by what had
occurred. However, on thé"8ctober 2001, the band split up. In particular,akd
Owen separated from Mat and James. Ki, in particitdeems to have wanted to
pursue a solo career. James and Mat stayed togetheinvited Charlie Simpson to
join them as a third member of a new band. There wadispute between the
Claimants and the Defendants about ownership okesointhe songs written prior to
October 2001. The dispute concentrated on six songarticular. The dispute was,
on the face of it, settled by a written settlemagteement entered into by the four
boys on the 2% March 2002. Under the settlement agreement, KiGnen obtained
the rights to two of the songs and James and Mttired the rights to four of the
songs. This present dispute is principally abowt fbur songs which, under the
settlement agreement, were acquired by James andoMbe exclusion of Ki and
Owen. Ki and Owen say that the settlement agreersiemtild be set aside by the
Court. They say that the Court should set asides#tdement agreement on three
different grounds. The first is that the settlemagteement was entered into by Ki
and Owen as a result of undue influence exerciped them by Mr Rashman and by
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11.

another person, a John McLaughlin. The undue infleevas actual undue influence
and/or presumed undue influence. Further, Mr Rasharal Mr McLaughlin made
misrepresentations to Ki and Owen and the latter rmaw entitled to rescind the
agreement for misrepresentation. In the furtheeradttive, because the settlement
agreement was arrived at as part of the processnaing up a dissolved partnership,
James and Mat were under a duty to disclose cedsmant matters to Ki and Owen
and James and Mat broke that duty of disclosuritlieg Ki and Owen to seek an
order setting aside the settlement agreementel§éiitlement agreement is set aside in
this way then the ownership of the songs will beegoed by the agreement made in
early 2001 that the songs should be beneficiallynenlv by the four boys.
Alternatively, the copyright in these songs will bened by the joint authors of the
songs and the Court is asked to determine dismitésct as to who were the joint
authors of the songs. In addition to these claidisand Owen claim an account of
certain profits made by James and Mat. In March22(@st before the settlement
agreement of 2% March 2002, James and Mat entered into a lucrateerding
contract with a substantial recording company. fhbe three piece band of James,
Mat and Charlie Simpson, also called “Busted”, wasy successful. The entry into
the recording contract and the many gains madénéyhree piece Busted were the
result of improper use, without the informed cons#rKi and Owen, of partnership
assets and in particular the four songs (whichsttdement agreement had provided
would be owned by James and Mat), the goodwillh@ hame Busted and certain
trademarks in relation to the mark Busted. Althotigdh quantum of these claims has
not been explored at the trial of the matter, tk@ntants say that the Defendants will
be obliged to pay very substantial sums of mondhpeédClaimants.

The Defendants’ case is radically different. Thddddants say that the collaboration
between the four boys which began in December 28@® January 2001 was a
somewhat informal affair. Three of the four boyseveeventeen years old at the time.
James was still at college. The four collaboratedriting songs but only some of the
time. They were not in each other’'s company eveary ahd when they were together
they naturally indulged in a great deal of sodadisso that they did not spend long or
sustained periods of time working hard writing senghe four boys did enter into a
written management agreement with Mr Rashman, asd@red them to do so, but
the management agreement was with the four boy#tljoand severally. The
Defendants say that there was no contractual sektiip between the four boys and
certainly not a partnership between them. The Difats also say that they did not
make an agreement with the Claimants as to ownendithe songs and certainly not
an agreement to the effect that the songs wouldeneficially owned in four equal
parts, irrespective of who had contributed to theposition of a particular song. It is
agreed that on the™October 2001, the four boys attempted to termirthe
management agreement with Mr Rashman. Mr Rashmzepted the termination of
the management agreement and, from around"th®cBober 2001, Mr Rashman no
longer was a manager or in any kind of contractaktionship with Ki and Owen.
The Claimants, and in particular Ki, were deterrdime October 2001 to sever their
relationship with Mr Rashman. The band did split the 8" October 2001. The
dispute about songs was settled by the settlengeaement of 2% March 2002. That
settlement agreement was generous to Ki and Oweritayjave them ownership of
two songs; in relation to one of those two song#ther Ki nor Owen had made any
contribution. After the settlement agreement, Jaares Mat, together with the new
band member Charlie Simpson, were entitled to medes of the four songs which
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were acknowledged to be James and Mat’s undeettleraent agreement. There was
no goodwill in the name Busted and no benefit i ttademark Busted. James and
Mat and Charlie, the new Busted, were indeed vecgessful pop musicians but in
the course of their career they did not break asligation owed to the Claimants nor
misuse any property in which the Claimants had r@giyt or claim. As regards the
Claimants’ attempt to set aside the settlementemgeet of 2% March 2002, there
was no undue influence or misrepresentation andjtigstion of disclosure or non-
disclosure does not arise because there was nan¢lduty to disclose anything to
the Claimants, in the course of arm’s length cattral negotiations which led to the
making of the settlement agreement.

The principal witnesses

12.  As one might deduce from the above statementseofitlal positions of the parties,
there was a considerable dispute of fact. | heeatlawvidence from the Claimants and
the Defendants and indeed from Mr Rashman and Mradghlin to whom | have
already referred. | also heard evidence from Kisepts. These were the principal
witnesses and it is not necessary at this stagisttall of the witnesses who gave oral
evidence or who prepared witness statements whechk received into evidence.

13.  The submissions made to me at the end of the exéderre very far apart as to how
well the evidence contained in the various witregagements had survived the test of
cross examination. The Claimants submitted that Kvidence had been proved to be
correct time and again and that he was a witnegsawtlear recollection of important
events. It was submitted that Owen and also Ki'seept@ gave open honest and
truthful evidence to the Court. Conversely, theil@émnts said, James’ evidence was
unimpressive and he was stubborn, arrogant andistisra. Mat had little or no
useful recollection at all. The Claimants submitthdt Mr Rashman had lied in
certain respects in his evidence to the Court andther respects his evidence was
untrue, unreliable and incredible. As to Mr McLalig, the Claimants said that his
evidence was inaccurate and his recollection monhgt

14. The Defendants’ submissions as to the upshot oletgthy oral evidence were very
different. The Defendants began their submissiomsmie by describing these
proceedings as opportunistic and unmeritorious gitowabout as a result of the
Claimant's feelings of resentment at the Defendastecess and the Claimants’
greed. The Defendants’ submissions ended (at pgyhg8l9 of detailed written
submissions) with the contention that these unoroiis claims were the result of
sour grapes and financial opportunism.

15. The Defendants submitted that each and every otteeafitnesses called on behalf of
the Claimants who had given oral evidence was igfigetory and the Claimants’
case was in tatters. It was submitted that then@ats had sunk to unacceptable
depths to put pressure on the Defendants both faritdre trial and during it. Ki was
described as a most unsatisfactory witness anégeahda fantasist. He was guilty of
extreme exaggeration and self pity. Owen was desdras having an evident lack of
intellect and totally unreliable. Ki's mother, MMcPhail, was rambling, at times
untruthful, a fantasist in some respects and ptonexaggeration. Ki's father, Mr
Fitzgerald, adopted positions which were manifefstlye and incredible.

Assessment of the principal witnesses
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16.

17.

18.

19.

20.

21.

22.

Before embarking on detailed findings of fact oa thany disputed matters of fact, |
will describe my own assessment of the principahesses.

Ki was not a reliable and convincing witness. Hatejplainly exaggerated and
distorted the real events. It is not, in the enegassary for me to make an express
finding as to whether he believed all of the evieine gave or whether he was
prepared from time to time to give self-servingdevice which he knew to be untrue.
If he did believe the evidence he gave to the Gaudan only be because he has
indulged in very extensive self-serving reconsiaorctin the period between the
relevant events and the time of the trial and haw onvinced himself that his
reconstructed version of events really happeneghproach his evidence with very
great caution and as will be seen, in many casas simply not prepared to accept
his version of events and | prefer the evidencetloérs.

Owen was not a reliable witness either. He mamgtesthigh degree of confusion and
a failure to grasp the detail in relation to marfytlee significant events. | do not

regard his evidence as reliable and where it adseflvith evidence of other witnesses
whom | describe as credible below, | prefer thelemce of the other witness.

Conversely, | regard James as an essentially deeditdd reliable witness. He had a
very good and clear recollection of points of detaid the content of his evidence
appeared to be credible and was given in a crediaile The only qualification on my
assessment of him is that it is possible he wa#la ungenerous towards Ki and
Owen in describing the contribution that Ki and @wmay have made to the
composition of some of the songs. | do not howehiek that he was seriously wrong
even in that respect. It is not altogether sumpgithat his evidence lacked generosity
towards Ki and Owen. | think that towards the efidheir relationship in October
2001, it was already the case that James did tmgedher like Ki and the way in
which the Claimants, and in particular Ki, have a@wocted this litigation ever since
would not have done anything to encourage Jamieskokindly on Ki.

Mat's evidence was much more limited than the ewedeof James as regards his
description of the detailed events. In some respédat was inclined to adopt the
evidence given by James rather than set out toridestis own independent

recollection of matters. On the whole, | find théat was setting out to give reliable
evidence and in so far as he adopted what Jame® Isay this was attributable to the
fact that James had a good clear recollection, lwhvwas better than Mat's own

independent recollection, of most of the matteas tieeded to be investigated.

Ki's mother, Mrs McPhail was a loyal and passiondefender of her son. Her
maternal feelings are wholly admirable but givenfinglings of the reliability of Ki's
evidence, | fear | also have to find that Mrs McdP#doyalty to her son was at the
expense of the accuracy of her recollection. Inagd number of respects her
evidence is not acceptable and | can not regarcdaier safe and reliable witness on
whom | can rely.

Ki's father, Mr Fitzgerald was also a very solidet@ler of his son and proponent of
his son’s case. On a number of occasions, his ee@evas contradicted by the
contemporaneous documents which exist. Again, bially to his son, whilst
commendable, was at the expense of his own ratiabil
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23.

24,

25.

As regards Mr Rashman, | was prepared before tgeargevidence to be very much
on my guard as to what he had to tell me. Mr Rashi:i@ mature man with business
and legal experience. | was prepared to make atloes(in favour of the Claimants)
for the fact that Mr Rashman would appear more neatand possibly rather more
impressive as a witness, than the four boys. lw\aésome of the things said about
him by the Claimants, | was prepared to watch autthe use by him of skilful
presentation, charm and advocacy. Given the seatlegations of undue influence
against him, | was also ready to examine criticdlg dealings he had with the
Claimants who were only boys or young men at thme tof the settlement agreement
of March 2002. Having adopted that approach to Msi®nan’s evidence, | am able
to say that | found his evidence reassuring intierato the serious allegations made
against him. | consider that his evidence was elytecredible. By the time he gave his
evidence, he was no longer a party to this lit@atiAlthough it may be the case that
if the Claimants had succeeded in their claim agjathe Defendants, then the
Defendants might have brought a claim against MshR®n, | am persuaded that
such a possibility had really no part to play in Rlesshman’s approach to his task of
giving evidence to the Court. So far as his reteiop with the four boys in 2001 and
2002 was concerned, | find that Mr Rashman was nstaieding and helpful to them
and he spoke generously of the talents of all fiooys, expressly including the
Claimants in his remarks.

| can deal quite shortly with the evidence of MriMaghlin. Mr McLaughlin was in

my assessment straightforward and truthful in efipects. He was on the whole
completely reliable although he could not be exp@db have a complete recall of
details of the matter which were not important im lat the time, nor since, and he
did not profess to remember matters which it isliikhe would not have remembered.

There is one other witness to whom | will refethis review of the witnesses. That is
Mr Fletcher, known as “Fletch”. Mr Fletcher gaveidmnce by video link from
Sydney, Australia. | found his evidence to be gtrdorward and reliable. Indeed, his
evidence was of great utility in assessing theabdity of the evidence of Ki in
particular. There was an irreconcilable conflicttvbeen Ki's evidence and the
evidence given by Fletch about the events"dOgtober 2001. Having heard both Ki
and Fletch | have no hesitation in accepting Fletekersion of the events which
means that | have to find that Ki's version of #weents was wrong. In view of the
fact that Ki's evidence on a significant point vsesiously wrong, this passage in the
evidence was a major contributor to my ultimateabasion that Ki's evidence as a
whole should be treated with great caution.

Findings of fact

26.

27.

I will now set out my principal findings of fact & what happened in this case. | will
add some brief commentary from time to time dutingt recital of my findings of
fact. When | later come to consider the issues fwfadl to be decided, | will need to
make further findings and | will state those furtfindings at that later stage.

James first met Richard Rashman in about NovembBeoember 1999 when James
unsuccessfully auditioned for a band being mandgetr Rashman. Mr Rashman
kept in touch with James during the following yedr.Rashman was keen for James
to develop his song writing and to write songs veihmany people as possible.
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28.

29.

30.

31.

32.

33.

34.

Mat also first met Mr Rashman as a result of unsssftilly auditioning for the same
band managed by Mr Rashman in November or Decef##3. As with James, Mr
Rashman kept in contact with Mat in the followingay and tried to set Mat up with
others to see whether Mat could work with them.

Ki and Owen together met Mr Rashman in Decembel02@@ that time, Ki and
Owen were part of a four piece boy band. Mr Rashmas not interested in
managing this band and preferred Ki and Owen tdviloeother members of the band.
Ki and Owen then ended their relationship with dtkeer two members of the band
and asked Richard to manage Ki and Owen.

In December 2000 or January 2001, Mr Rashman tofted that he wanted James to
meet Ki and Owen to see whether the three couldewsongs together. James
contacted Ki and Owen who came to see James patesits’ house in Southend.

The Claimants have described this initial meetiegMeen Ki and Owen on the one
hand and James on the other as an audition of Jayrtesand Owen. The Claimants’
suggestion is that Ki and Owen wanted to see ife¥awas suitable to join a band that
Ki and Owen were forming. James, in his evidenda,ndt agree that this was a fair
representation of the nature of the initial meetimbis conflict of evidence had a
number of features which were to be repeated elsenin the disputed evidence. The
case presented by the Claimants was that Ki andh@aed especially Ki) were the
more significant and dominant persons in the retestip as they had had the idea of
forming a band and were recruiting others to jdie tand. Conversely, James
regarded himself as a talented song writer and ciausiwith greater creativity and
talent than Ki and Owen.

In my judgment, it is wrong to regard the initiaketing between Ki and Owen and
James as an audition. There were other occasiefesrad to in the evidence, when
one or more of the four boys did attend auditionsl @ahe description of those
auditions was nothing like the initial meeting beem Ki and Owen and James.
Accordingly, | accept James’ description of theiaimeeting. The Claimants’ case
as to the initial meeting also inappropriately gidydown the significance of Mr

Rashman in setting up that meeting. Although theetiboys were to collaborate with
each other, each of the three was dependant ompéhnson’s relationship with Mr

Rashman who was making suggestions and guiding.them

The Particulars of Claim refer to this initial megtbetween Ki and Owen and James
and seek to describe the events of that first mgedis giving rise to a binding
agreement between the three boys. The Claimantthaay contractual relationship
between the three boys was formed at that firsttimgelater in this judgment | will
consider the Claimants’ case that there was a acmtl relationship between the
three boys but the pleaded case appears to mevithddly improbable as a matter of
fact. Before this meeting of the three boys, Ki @wen knew each other but did not
know James and James did not know them. It is loing for three boys meeting for
the first time to get on well together socially areddiscover shared interests and
ambitions but it is a fundamentally different thiigr the three to enter into a
contractual relationship at such a first meeting.

Ki and Owen stayed at James’ house in Southend flew days. Not long afterwards,
Mr Rashman introduced Ki, Owen and James to twerotbung men, namely, Aaron
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35.

36.

37.

38.

39.

Buckingham and Mat. Ki, Owen and James sang songs péayed instruments
together with Aaron Buckingham but Ki, Owen and dardecided they did not want
to collaborate with him

Mr Rashman suggested to Mat that he should travBbuthend to meet Stu Hannah,
from another band called Skeat, to see whether rivight be interested in joining
Skeat. After Mat auditioned for Skeat, he met Kiyéd and James at James’ house in
Southend. Mr Rashman had told Mat about “James fRBouthend” but did not
mention Ki and Owen. That suggests that in Mr Rasfimmmind he was not sending
Mat to audition for a pre-existing band of threenmbers. The four boys, Ki, Owen,
James and Mat spent time together and sang soggthén. Mat did not write any
songs with the other three. When Mat left Southeadlid not understand that he had
auditioned for a band comprising Ki, Owen and Jamas that he had agreed to
anything with Ki, Owen and James.

The Claimants’ case, as pleaded in the Particwalaim, was that Ki, Owen and
James auditioned Mat and immediately following sadidition they offered Mat a
place in the band and Mat accepted the offer thatethen. As is the case with the
suggested audition of James, | do not accept thatfair or accurate to describe the
first meeting with Mat as an audition. The meetioegween the four boys was very
much less formal than an audition suggests. Fyrthignd that when the four boys
parted after their first meeting, no agreement wasle between them. | will refer
later in this judgment to the Claimants’ case thabntractual agreement was made at
that first meeting. However, | can comment at gtége that on the facts | have found
the suggestion that the four boys made a conttatha first meeting is wholly
improbable, given my findings as to the charactehat meeting.

There is a major dispute of fact as to whetherfolue boys entered into a contractual
arrangement as to the ownership of songs writteorn@yor more of them.

At the end of the trial, the Claimants’ case ashto existence of, and the terms of, a
song writing agreement or a song split agreemesst agafollows. There was, in the
first instance, a three way song split agreemenivéen Ki, Owen and James. Mr
Rashman had advised one or other of the threetéhephone conversation from the
United States, on the various arrangements sorngr&rcould come to as between
themselves. Following the discussion with Mr Rashpié, Owen and James agreed
to share song writing equally between the threéhem, no matter who contributed
what to a particular song. The agreement was mm# ‘and there” as the Claimants
put it, immediately following Mr Rashman’s advicEhe agreement meant that each
one of the three had equal ownership of, or right& song even if it was written by
one only of the three or two only of the three. Ttaimants’ case is that when Mat
joined the band, as they described it, all four iners of the band (now including
Mat) agreed on the identical song split agreentéat,is, each of the four would have
equal ownership of or equal rights in any songtemitoy any one or two or three or
all of the members of the band. The Claimants’ cas¢hat there was a later
agreement which looked forward to the time afterlthnd’s first album was released.
At that time, in relation to any song written therthereafter for the second album the
rights in any such song would be in accordance sothg writing contributions.

At the end of the trial, the Claimants accepted the boys did not discuss what
would happen if the band split up before signingeord deal or releasing an album.
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40.

41.

42.

43.

44.

45.

It was therefore submitted that “on a proper camtsion of the agreement” the Court
should find that the boys had agreed that the osimgrof and the rights in the songs
would be shared equally between the four membetheband irrespective of the
contribution of each to the song. It was contendlesk the legal effect of the

agreement was that the copyright in the songs,iw¥ested at law in the joint authors
of the songs, was held on trust for the four mesibéthe band in equal shares.

The Defendants’ case is that whilst Mr Rashman ediplain to the four boys the
range of agreements that might be made in reléi@ongs written by one or more of
them during their collaboration, and whilst the ®ayay have discussed what Mr
Rashman had told them, there was no concluded osumses to what would happen,
there was no contractual arrangement made as towddd happen and there was
certainly no contract which provided for the eventsch turned out, namely, that the
four boys split before obtaining a recording cocitra

Although | have described the Claimants’ case atahd of the trial, it is right to
comment that the Claimants’ account of the facts dtafted considerably over time
both as to the content of the alleged agreementtandiming of the making of the
alleged agreement.

Taking the description of the agreement from thair@ants’ pleaded case, the
original averment was that the agreement was tefieet that the copyrights in any
songs in the writing of which any of the boys haattigipated and which were
included on a first album would be shared equdllyat version of the agreement
appears to apply only to songs on a first albunthieyfour boys and not all the songs
written by the four boys. The second version of dlgeeement, described in Further
Information provided by the Claimants, was thatfatins of income from the first
album would be shared equally. Within that agreemes a term that all the songs
on the first album would be split four ways. Agdinis agreement refers to the songs
on the first album and not all songs written by blog's.

In Re-Amended Particulars of Claim, the Claimactse was that the parties agreed
that all income from songs, in the writing of whi@ny group member had
participated, should be shared equally “at leastfamsas the first album was
concerned”. Again, this seems to focus on songsefirst aloum of the group rather
than all songs written by one or more of the boys.

The final version of the Particulars of Claim hasleted the suggestion of an
agreement to share all “income” and has been reglay an alleged agreement to
share “song writing credits for songs in the wugtiof which any group member
participated”. This agreement as to song writingdds is no longer linked to those
songs which appeared on the first album althoughute of the word “credit” might

have been directed principally, if not exclusivelysongs on an album.

The Claimants’ recollection as to when the songimgiagreement was allegedly
made has also varied over time. In the Claimamttiai pleadings, they contended
that the agreement was reached shortly after theing of the management
agreement (which was on the™®arch 2001 and to which | will later refer). The
pleadings were then amended to allege that theeamgnet was reached in February
2001. In Ki's first witness statement he said ttie agreement was reached by all
four boys “after a few weeks of writing togetherlowever, in Owen’s witness
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statement, he suggested that the song writing agneiewas reached between Ki,
Owen and James in January 2001 before Mat joiredrbup. When cross examined,
Ki also put forward this version of the facts.

Mr Rashman gave detailed evidence as to commenitsdhenade on two occasions,
in particular, about the options open to song wsit@ respect of agreements they
might make between themselves. The first convensawas early in the boys’
relationship. He was asked about how he would recend that song writers should
share songs they were jointly writing. He said tthetre were usually two options.
The first option was to keep track of what everypadote on a line by line or verse
by verse basis. The second option was to splistimg equally between those people
who were writing the song. He went so far as t@m@mend, if the boys were happy
to accept his recommendation, that they split trggbetween whoever was writing
the song. In closing submissions, the Claimantansiidd that the agreement they
contended for of equal song writing splits was tmsequence” of Mr Rashman’s
advice at that time. However, there is an importhifierence between Mr Rashman'’s
advice at that time and the suggested agreememaicdordance with Mr Rashman’s
advice, one only had a share in a song if one itatéd to the song. On the
Claimants’ case, each of the four has an equakshaevery song written by one or
two or three of the four.

Mr Rashman gave evidence as to a second occasiomhimh he discussed song
writing splits with the four boys. This was in tRerum Hotel in March 2001. On that
occasion he had a long conversation with the bbgsitamany features of the music
industry and the conversation turned to song vgitiblr Rashman gave very full
evidence as to the possibilities he tried to explaithe four boys in March 2001. He
was able to give detailed evidence on that poiotbse he explained that the advice
he gave to the four boys in March 2001 was thedstahadvice he always gave. He
explained in his evidence that the possible arnaeges he was describing in March
2001 only applied in a case where a group had edcarecording contract and the
songs on the record had been written by some ofgtoep. He explained the
desirability in those circumstances of each menatbéine group, including a member
of the group who had not contributed to the writmiga particular song, having a
share, but not necessarily an equal share, of woitigg income. He explained that it
was only sensible to make an agreement of that winein a group got a recording
contract and the songs to be recorded were idedaitdnd the line up of the group at
that time was known. He was not recommending tharaup which secured a
recording contract would then agree to give a sloéra recorded song to a former
member of the group who was no longer a membeh@fgroup at the time of the
recording contract and who had not contributed paricular song.

Both James and Mat gave evidence and did not adbaptthey had made an
agreement with the Claimants, either with the contg at the time alleged by the
Claimants.

There are various matters or incidents which aré Bg one party or the other to
assist in finding the facts on this disputed issue.

Ki and his mother referred to a proposal to sem#jysdo a Mr Renee Froger, who is a
recording artist in Holland and a friend of Ki'srpats. The idea was said to be that
Mr Froger would record one of the boys’ songs. dsvgaid that Ki discussed this with
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Mr Rashman and the latter had said that the scergsts Mr Froger should show the
four boys as equal contributors to the songs wiiere sent. However, when he gave
his evidence, Ki could not remember very muchny,adetail as to what songs were
sent to Mr Froger. Further, Mrs McPhail's evidesoggested that one song was sent
to Mr Froger and that song was History Repeatedvdder, when Ki made his mini-
disc on or about 29August 2001 he claimed 100% of the song writiregitrfor this
song. Although Ki's evidence was that Mr Rashmaa daven specific advice about
sending songs to Mr Froger, Mr Rashman was noseegamined about this subject.

The Claimants also rely on the fact that after fier split up on the 8 October
2001, the Claimants referred to the existence @fatireement in November 2001. It
is correct that the Claimants did refer to the texise of a song writing agreement of
some kind as early as November 2001. However, taan@nts in November 2001
are likely to have remembered the advice and eaplams given by Mr Rashman in
March 2001. Although the Claimants asserted in ldwer 2001 the existence of an
earlier song writing agreement, it remains for roedetermine whether such an
agreement was in fact ever entered into.

The Claimants also rely on correspondence whick pdace between Eddie Seago of
Champion Management and Music Limited and Mr Rashm&eDecember 2001 and
January 2002. Eddie Seago was a long-standingdfredrKi's father. At one time,
when the four were becoming dissatisfied with RidnRashman’s management, the
four had gone to discuss their future with Eddiag®e After the split on'8October
2001, Ki sought advice and assistance from Eddeg&en relation to the dispute
which emerged as to authorship of the songs. ®Rdcember 2001, Mr Seago wrote
to Mr Rashman referring to an agreement betweefotlneboys that the songs would
be split equally between the four of them. Theres tn a conversation between Mr
Seago and Mr Rashman. In that conversation, Mr iRaslsaid in his evidence to the
Court that he explained to Mr Seago what he hadagyga to the four boys in the
Forum Hotel in March 2001. On fSJanuary 2002, Mr Seago wrote again to Mr
Rashman saying that he had discussed the matterkivknd Owen and Ki's father
and that they did not agree that the agreemerlitattse songs four ways was “in any
way conditional”. It was therefore put to Mr Rashmthat he must have said to Mr
Seago in the conversation which preceded the left#8" January 2002 that the four
boys had indeed made an agreement and that thenagné was a conditional
agreement. It was then put to Mr Rashman that reimeéeed right that an agreement
had been made and his only mis-description of théenwas in attempting to say the
agreement was conditional. Having heard Mr Rashsdatailed evidence as to the
explanation he gave to the boys in March 2001 amdoathe repetition of that
explanation to Mr Seago, | do not see any incorbpiyi between Mr Rashman’s
evidence and the very short description used byskhlgo referring to the agreement
being “conditional’. It was not inaccurate for Me&o to describe what Mr Rashman
was saying as that the boys would be well adviseenter into an agreement in the
event of there being a recording contract for alhem. | do not regard the letter of
15" January 2002 as throwing any doubt on Mr Rashmewitience as | find it to be
compatible with his evidence.

The Claimants also rely on the fact that the ewdebefore the Court included a
number of lyric sheets, that is, sheets on whielvtbrds of some songs were written.
Some of theses sheets, probably the earlier omesy she authorship of songs,
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whereas the later ones do not. The Claimants saythis fact shows that the boys
must have made an agreement that the songs wéxe sbared equally between the
four of them and that is why they stopped writirggwth the names of the authors of
the songs. | do not accept that conclusion. Fifstllpthe fact that the authors of the
songs were identified in the early sheets is diffitco square with the Claimants’ case
at the end of the trial which was that the agredroarsong writing splits was entered
into virtually at the beginning of the history ianliary 2001. Further, the lyric sheets
without authors’ names on them were written so thatboys would have the words
of the songs for the purpose of rehearsing anaileguithe songs. For that purpose, it
was immaterial to record the names of the authbtiseosongs.

The Defendants point to various matters which teay should lead the Court to
reject the Claimants’ case about a song writingegent.

The first point made by the Defendants is that Misitnan was never told by the
boys that they had made any such agreement. | ebtrdRashman’s evidence on this
point.

Secondly, at some point prior t§' Bpril 2001, James prepared a document that he
labelled “the termites index of smash hits!!!”. Hasild explain that the name “The
Termites” was the name originally used by Mr Rashritadescribe the four boys. |
will refer later in this judgment to the time whére boys referred to themselves by
the name Busted from late April 2001.

The Termites index of smash hits lists eighteergsoAfter each song, the list gives
the names of one or other of the boys. The posiimery varied. Sometimes there is
only one name but in the case of other songs therebe two or three or four names.
The list plainly refers to a time after Mat hadngd the boys as his name is included
in relation to some of the songs. If the Claimaarts right as to the making of a song
writing agreement at the time they allege it wasleyat is difficult to see why James
bothered to prepare a list which referred with obgi care to the names of the boys.
There was no suggestion that the names were thesamthe boys intended to
perform the songs so the names must have beertagaticate the authorship of the
songs. The Claimants did not put forward any exatian for this list. The Claimants
tried to suggest that the list had been preparady'®n”. The difficulty with that as
an explanation is that the Claimants’ case at tfiecd the trial was that the song split
agreement was made in January 2001 before Mataind was then extended to all
four boys when Mat later joined. In my judgmentg fermites index of smash hits is
an independent indicator that the Claimants’ ewigeabout the making of a song
split agreement is not correct.

Another possible pointer is the event concerningniéking and posting to himself a
mini disc on or about the #9August 2001. Just before 2Rugust 2001, Ki was at

James’ house in Southend. James had an eight rieaokder at his house. On the
eight track recorder were songs performed by the boys. Ki transferred some of
these recordings onto a mini disc. He then wertigcaunt’s house in Kentish Town
and he posted the mini disc addressed to himselefitzgerald family home in

Herne Bay. In the envelope with the mini disc wasaad written note intended to
identify the authors of the songs on the mini diBlee hand written note stated that
the song “She Knows” was written by James, Ki andt.MIhe song “History

Repeated” was written by Ki alone. The note refétre“the rest of the songs” which
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were written by James, Ki and Mat. The note wasdi@d" August 2001. The note
appeared designed to prove, in the event of amy Efgument, that Owen had not
contributed to the writing of any of the songs ahdt Ki had contributed to the
writing of all of the songs on the mini disc. It dsfficult to see why Ki wanted to
establish anything as to the authorship of the samgiew of his case that from the
outset all four boys had agreed that the ownershgnd rights in the songs would be
shared equally. In his evidence, Ki attempted tplar away his reasons for
recording the mini disc. He tried to explain thatad omitted Owen from the hand
written note because he was in a terrible rushré@s no reason, in all the evidence
| heard, why | should conclude that Ki was undey ame pressure of any kind. |
reject the suggested explanation. Ki's desire tal déth the authorship of the songs
in August 2001 appears to me to be incompatiblé whie alleged song writing
agreement.

The Defendants also relied on a number of docume&hish showed what Ki must
have told Eddie Seago following the split in OctoB801. These documents include
the following. The Bad B Music draft publishing agment of 18 November 2001 is
inconsistent with the alleged song split agreemé&udie Seago’s letter to Mr
Rashman of 30 November 2001 again is inconsistent with a soriij agreement.
The Bad B Music draft publishing agreement 8fJanuary 2002 is inconsistent with
the song split agreement. So is the letter from BaMusic of 18" April 2002.
Further, Eddie Seago on behalf of Ki and Owen sttkthia notification form to
MCPS/PRS on 12 October 2001. The song splits referred to in tiwtfication are
inconsistent with the alleged song split agreement.

In my judgment, | have no hesitation in rejectihg Claimants’ case that there was a
contract between the four boys as alleged by tlagn@ints. The existence of such a
contract is incompatible with the number of otheddpendent and reliable pieces of
evidence. The existence of the contract is denmjedaimes and Mat whose evidence |
regard as reliable on this point. The existencehef contract is supported by the
evidence of Ki and Owen whom | regard as unreliaiehis point. Beyond that, the
alleged agreement made in January 2001 is inhgrengrobable for a number of
reasons. The first reason is that that date isesp e@arly in the collaboration between
the boys and it seems most surprising that theyldvbave committed themselves
contractually in a significant way at such an eatlyge. Secondly, | find that James
regarded himself (I think with justification) assanificant song writer and | find it
very hard to believe that he would have agreedicpdarly at the very outset, to give
away shares in songs to others who had not cotedbanything to a particular song.
Thirdly, although the agreement in January 2004llesged to be in consequence of
Mr Rashman’s advice in January 2001, the agreemsmmtficantly differs from
anything Mr Rashman had described because the &tasirversion of the agreement
is that each of the boys had a share in a song évémat boy had made no
contribution to the song.

| accept Mr Rashman'’s evidence as to the discuss$ierhad in January 2001 over the
telephone and in the Forum Hotel in March 2001nd that the explanation given in
March 2001 is the source of the idea which ledGkemants to make the allegation
that something had been agreed in relation to soiti;ng. However, it is clear to me
that Mr Rashman’s explanations in March 2001 are aonpatible with the boys
having made an agreement prior to the split becirideashman’s explanations were
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restricted to something that should happen atwduime and only in the event of the
boys entering into a recording contract.

The above discussion as to the alleged song sgigeanent related to an alleged
agreement in January 2001. For the purpose of makiy findings of fact as to
whether such an agreement was or was not entei@dhidanuary 2001, it has been
necessary to take into account subsequent evemsndw, however, desirable to go
back to the chronology and the next relevant egisozhcerns the negotiations for,
and the entry into, the management agreement witRaghman.

It is relevant to consider the way in which the agement agreement was entered
into as well as the terms of the concluded agreéméhe negotiations on a
management agreement start with a letter from MshR®n to the solicitors,
Clintons, on February 2001. The driving force behind the makiog a
management agreement was Mr Rashman and not thédys. Mr Rashman had
insisted that if he was going to help the four bdgselop their careers musically or
otherwise, he required them to enter into a formgideement. In particular, Mr
Rashman did not wish to effect introductions toeeghin the music business unless
Mr Rashman had the boys under contract with hithénfirst place.

Mr Rashman’s lawyers were Statham Gill Davies. Kather had previously used the
firm of Clintons and so Clintons was chosen asfittme which would give advice to
the boys for the purpose of discussing and enterntm a management agreement
with Mr Rashman.

The terms of the letter of 2February 2001 are, or may be, relevant when cerisigl
other areas of dispute. For example, in judging Homnal and business-like and
contractual were other arrangements between thebfoys themselves, it is certainly
relevant to take into account the fact that theotiagons for the management
agreement were conducted in a formal, businessdiie legal way. The Claimants
are entitled to submit that the formality and besg character of the negotiations on
the management contract could support the casethibatirrangements between the
four boys themselves were also business-like afffitismt to show an intention to
create a legal relationship in their dealings betwéhemselves. That submission
certainly deserves to be given proper weight. Hamethe rival submission is that the
formality and business character of the negotiation the management contract were
attributable to Mr Rashman’s requirements rathan iny requirements on the part of
the four boys. It was Mr Rashman who required thatract to be made for his
protection. Further, although the management conivas done in a formal way with
a written agreement following legal advice, twoesthontracts which are asserted by
the Claimant, the first relating to a contract aftpership between the four boys and
the second relating to a contract as to song sgidsnot involve anything being
written down, did not involve the taking of legadvéce and did not involve any
parental approval, written or otherwise, to thegdid contracts.

Returning to the letter of"2February 2001, Mr Rashman told Clintons that he &a
new project, called “the Termites for the momenthieh was moving “on a fast
track”. Mr Rashman suggested that the managemeitacd to be entered into should
be essentially the same as an identical managecoeiract he had already entered
into with another band he managed, namely, SkatMalRashman agreed to pay
Clintons’ fees for advising the four boys and hetsecheque for £1,000.
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On 12" February 2001, Mr Rashman wrote to James’ fatPeter Bourne. The letter
started with the phrase “God save the Termitesé [Elter explained the proposal to
have a management contract based on the contrdcSkandal. Mr Rashman stated
that they might wish to use his own lawyers (Stail@ill Davies) “eventually when
we shop and do a deal for the guys”. That must Haeen a reference to the
possibility of a future record deal for the fourysoMr Rashman invited Peter Bourne
to raise any questions he had. He explained tratrthnager under the proposed
contract commissioned the income that actually werthe four boys “sort of like
being another member of the group”. That seemdxt ta reference to the fact that the
rate of commission under the draft agreement wés. 20

Clintons met the four members of the group prio285' February 2001 and then
wrote to Mr Rashman that Clintons were still takingtructions. Clintons appear to
have spoken directly to Mr Rashman around this .tiheRashman had “very strong
feelings” about the length of the proposed ternthef contract. Clintons involved at
least two of the boys in what was happening in theay notified them of a draft letter
intended to be sent to Mr Rashman.

On the 2% March 2001, someone on behalf of the four boysptedned Clintons to
say that they approved the draft letter with sutggeshanges to the draft agreement.
On 5" March 2001, James’ father signed a letter confignihat James had been
given a copy of the proposed management agreemdnad taken legal advice and
indeed James’ father undertook to use all reaseredeavours to ensure that James
would abide by the terms of the agreement and woaidly the terms thereof on
attaining his majority.

On 7" March 2001, Clintons wrote to Mr Rashman apologjsfor the delay in

getting back to him but stating they had receiwgtifstructions regarding the draft
agreement. The letter enclosed a mark up of theeagent showing Clintons’
amendments. The letter explained the thinking ket amendments.

Clintons discussed the amendments with Richard rRashbefore the 15March
2001. Mr Rashman agreed a number of the proposeddiments but not all. Clintons
wrote to the four boys on the "IBarch 2001 reporting on the state of play.

The management agreement, without all of the amentsrmproposed by Clintons,
was entered into by Mr Rashman and the four boythenl ' March 2001. | will
return to the detailed terms of that agreement latéhis judgment. It seems that the
agreement was entered into on thd March 2001 although the document is not
dated. On the f6March 2001, Ki's father signed a parental lettethie same terms
as that earlier signed by Peter Bourne.

Clintons were not immediately informed that the agement contract had been
entered into and they continued to correspond emésis that the agreement was still
at the drafting stage. On th& Zpril 2001, Clintons became aware that the comtrac
had been entered into and expressed surprise"@pifl 2001, Mr Rashman wrote
to Clintons explaining the circumstances in whible parties became prepared to
commit to management agreement without going bacKintons. On 8§ April 2001,
Clintons expressed concern to Mr Rashman at thetmeagnatter had been completed.
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Initially, my reaction to these events and, in jgaitar, the fact that Mr Rashman had
proceeded to completion of the management agreemebtypassing Clintons and
going straight to completion with the four boysedir led me to wonder whether Mr
Rashman might indeed have been the type who isaprego get his own way and, if
necessary, put pressure on others for that purgesen that a central allegation
made by the Claimants is that Mr Rashman used lactue influence on them for
the purpose of securing the settlement agreemez®'dMarch 2002, | was prepared
to be alert to the possibility that Mr Rashman nraleed have used undue pressure
for the purposes of the settlement agreement.|iméake my findings in detail on the
allegations of undue influence later in this judgitne

I now turn to consider the terms of the managenagmeement. The parties are
Prestige Management, said to be a division of Rash@orporation, a California

corporation, as the manager of the four boys. Tdreeanent with the four boys was
stated to be with them jointly and severally. Tharfboys are referred to as “you” or
“your” as the context permitted.

By clause 1 of the agreement, the four boys appdithe manager to act as the sole
and exclusive manager throughout the world duriregTerm in connection with all
their activities in the entertainment industry. $aaactivities were then described as
including without limitation certain activities. €hlisted activities certainly include
the recording of pop music and the performance @ pusic and indeed the
composition of musical works. The activities alste@ded to activities in connection
with film, merchandising, advertising and sponsgrsind also acting, performing,
directing and writing in the fields of theatre,niil radio, television and publishing.
Clintons had advised the four boys to limit the gewof activities covered by the
agreement but the agreement as executed is negdinm the way advised.

Clause 2 of the agreement deals with the Term.Tidren was to commence on the
15" March 2001 and to continue for five years. Howewee agreement contained a
number of provisions which provided for the podgipiof the agreement ending
earlier than the expiry of the five year term. Gaw(b) referred to what might
happen if there had not been a recording agreewigtin one year of the 15March
2001. The boys would then be entitled to termirntlagefive year term by thirty days’
written notice. Clause 2(c) dealt with a case whhege was a recording agreement
but there was a later a release from the recordgrgement and no new recording
agreement or publishing agreement. The issue ofination of the agreement was
also dealt with in clause 14(b), to which | wiltda refer.

Clause 3 set out the manager’s obligations. Theagemagreed to use all reasonable
endeavours to enhance and develop the boys’ caredrs areas of activity referred
to in clause 1, in which areas of activity the basould reasonably wish to
participate. The manager agreed to keep the bayslamy informed as regards
negotiations with third parties. Further, the maevaagreed to have due regard to the
wishes and aspirations of the boys and to act addaith towards them.

Clause 4 dealt with the manager’s rights to comiorissn certain monies. The rate of
commission was to be 20%. As one would imagineptiowision is detailed but it is
not necessary to set out that detail in this judgm€lause 4(g) of the agreement
provided that recordings of musical works made mpriothe date of the agreement
should be deemed to have been made during the @admmusical compositions
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written prior to the date of the agreement and @itgd during the Term should be
deemed to be written during the Term.

Clause 8 of the agreement dealt with expensesnmiEmager was to be responsible for
certain of its own expenses but other expenses meerverable by the manager from
the boys. There were certain provisions as to $imit expenditure and it was agreed
that no more than 50% of the net income (beinggtless income less commission)
should be applied towards recoupment of the pesthi¢gikpenses.

Clause 9 provided for certain obligations on the pathe boys and warranties given
by the boys. By clause 9(a)(iii), the boys weraatify the manager of enquiries as to
their services in the entertainment industry. Thgsbwere to inform any such third
party that Prestige Management was the sole mandder boys were to use
reasonable efforts to carry out all engagementsoresbly approved by them. By
clause 9(vi) the boys were not to enter into anlyeptmanagement or agency
agreement for their services within the entertammiadustry without the prior
consent of the manager.

Clause 10 provided for determination of the agreeme the event of a material
default. The innocent party was not entitled tonieate the agreement summarily but
was required to give the defaulting party noticeviiting of such default and the right
to terminate arose if the defaulting party failedremedy in accordance with the
notice within thirty days after its receipt.

Clause 12 stated that nothing in the agreement gswedo a partnership between the
manager and the boys. The manager was entitledssmrathe benefit of the

agreement to a third party subject to the key mawvigpions in clause 13. The key
man provisions essentially identified Mr Rashmartresperson who would provide

his personal services to the manager. Clause ltheohgreement spelt out that in
relation to the four boys, the agreement was jamd several. The relevant part of
clause 14(a) was in these terms:

“You acknowledge that in this Agreement the singudhall
include the plural and vice versa and that this efgrent
applies to you both in your capacity as a membehefgroup
called, for the moment, “The Termites” (“the Groy@nd in
respect of all your other activities in the entemaent industry
whether as an individual, a member of any othemugror
groups or otherwise howsoever. You acknowledgedhah of
the terms and conditions of this Agreement applydo jointly
and severally.”

Clause 14(a) went on to provide that the four begsld not permit any other person
or persons to become full-time royalty earning merstof the Group unless they had
used best endeavours to procure that such pers@ersons should enter into an
agreement with the manager in precisely the sammastes in the management
agreement.

Clause 14(b) referred to the possibility that ang of the four boys might cease to be
a member of the Group. Clause 14(b) provided thahat happened and certain
further criteria were satisfied then the leavingnmber could terminate the Term of
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the management agreement by notice in writing lieh germination would be in

respect of the leaving member only and not in respéthe remaining members of
the Group. It is not necessary to set out thet@rins of clause 14(b). The criteria
referred to in clause 14(b) referred to the existear non-existence of a relevant
agreement with a record company.

There did not appear to be any dispute betweerpénges at the trial as to the
operation of the management agreement. The managegeement did not regulate
the relations of the boys between themselves. Sasfahe terms of the management
agreement were concerned, there was nothing teptevboy leaving the group at
any time. If the leaving member was not able tiieate the management agreement
under clause 14(b) then the management agreemend wontinue for five years or
until it was terminated under clause 2. Thus ifé€i the group to go solo and was not
in a position to terminate the management agreenuender clause 14(b), the
management agreement would continue to apply ageketKi and Mr Rashman. Mr
Rashman would be entitled to take a commission & darnings on the activities
specified in clause 1 of the agreement. If the rganancurred expenses on Ki's
behalf then the same could be recovered from Ki dxpgenses incurred by the
manager on behalf of any one of the other thres lbould not be recovered from Ki.

The evidence was conflicting as to how much tineefthur boys spent together after
January 2001 and as to what precisely they did wheynwere together.

The four boys lived in different places. Jamesdivéth his parents in Southend. Mat
lived with his mother in Molesey, Surrey. Ki livesith his parents in Herne Bay,
Kent although he also spent some time at the flhioaunt in Kentish Town. Owen
lived in Birmingham. Ki and his parents suggesteat the boys spent large amounts
of time at Ki's family home at Herne Bay, Kent. Gensely, James could only recall
three occasions on which he stayed in Herne Baig fBleollection was not seriously
challenged and | accept it. James and Mat reféaehe occasion in particular when
they say they co-authored a song at Mat’s housklaesey, Surrey. It was not
suggested that any time was spent at Owen’s homB&rmngham.

When the boys were together they were either atdahouse in Southend or at an
hotel (either the Forum Hotel or the Intercontiméiiotel) in London at a time when
Mr Rashman was staying in the same hotel.

| am satisfied that Ki went to James’ house in 8end on many occasions. However,
in addition to visiting James, Ki had a girlfriend Southend and spent some of the
time at her house. Ki has undoubtedly exaggerdiedamount of time he spent at
James’ house in Southend. He suggested he hadrb&authend for a month and a
half prior to the end of August 2001 and then hanged his evidence to it being a
period of two months, July and August 2001. He ssted that Mr Rashman had told
him he had to stay in Southend for two months. Bpigears puzzling in view of Ki's
insistence that the four of them were a band aedutther fact that Owen did not go
to Southend very often and Mat came and went. khdseaegards the period July and
August 2001, Ki was in Majorca in the last weeklafy and James’ parents were in
Cornwall and not in Southend for the first threeeltse of August. Indeed, it is clear
from other evidence that the boys were at the dotginental Hotel between thd'5
and 18" August 2001 during which time they assisted wita tecording of a demo
tape at Steve Robson’s recording studio in London.
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There was also a dispute as to what the boys dehveome or all of them were
together. It must be remembered that Mat turneltegn in May 2001 and James and
Ki turned eighteen in September 2001. Owen wattl@ dilder. Ki's evidence was that
when the boys were together they spent 95% of tivee writing songs. James’
mother prepared a witness statement and the Clauhidinot require her to attend for
cross examination. She said:

“They spent a lot of their time “mooching aroundging out,
watching television, playing a bit of music. Whdrey were
staying with us, the boys were not slaving awayimagiall the
time. They were not working together in a hot howde
creativity. They spent some time writing songs, &ut of the
time was just spent hanging around together inviag in

which many teenagers tend to do”.

Apart from the time that some or all of the boysevin Southend, there were other
times when the boys were in Mr Rashman’s hotel andon. Between'®and 26’
March 2001, the boys were together at the ForunelHotd three of the boys stayed
overnight and Ki stayed at his aunt’s flat in KshtiTown. At the end of April 2001,
Mr Rashman was staying at the Intercontinental Hoteseveral weeks and the boys
were there for periods throughout his stay. He tmewved back to the Forum Hotel
and the boys stayed at the Forum Hotel for sewvkagd at a time. In August 2001, Mr
Rashman stayed at the Intercontinental Hotel amd bibys stayed in that hotel
between ¥ and 15" August 2001.

During their stays in the hotel, the boys certaiilf some song writing and some of
the time they practised performing songs. It sebkedy that the only time that the

boys were split into pairs by Mr Rashman for theppse of song writing was on the
occasion when Ki and Mat wrote “Who’s Your DaddyidaJames and Owen wrote
“Average Guy’. Even though the boys were in the esdrotel as Mr Rashman, the
four boys were not the only group that Mr Rashmaas wnanaging and | did not
understand that Mr Rashman was standing over the fgpervising their activities to

ensure productive work. Undoubtedly during the gesiof stays in the hotels the
boys socialised a great deal and had fun, as didtiom getting down to productive

work.

Over the period of their collaboration, the boyt@rmany songs. It was suggested
there were as many as thirty songs. When the partieme to make their settlement
agreement in March 2002, however, only six of thexsggs were singled out to be the
subject of the agreement. These must be consideteel the six important songs and
the remainder of the songs were certainly less mapb and possibly many of them

quite unimportant.

Also during the stays in the hotels, the boys gaty to be taken by Mr Rashman to
meet representatives of record companies, for elarSpny/Epic and also Gut
Records. Further, the principal if not the onlys@athey stayed in a London hotel in
August 2001 was so that they could attend Steves®ub studio to make a demo
tape.

During the period of the collaboration between llog/s, James did not write songs
exclusively with the other three. He sat down tatevivith Fletch and with Stu
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Hannah. James was also a student at South East Eslege until Easter 2001 and
in the period to Easter 2001 he worked with ottedeants from the college.

| also find that Mat went for an audition for a ruas during the period of the
collaboration between the boys. The musical waded&loser to Heaven.

The collaboration between the four boys did notaal time involve public

performance. They never performed a conventiongl guncert or gig. They never
made an announcement of an intended future gigy @akeperform in front of family

and friends and there was a light-hearted sessidhe Forum Hotel involving the
four boys and twenty American high school students.

The boys were taken to meet representatives ofdemmmpanies. They met Johnnie
Blackburn of Sony/Epic. The first meeting was oe " March 2001 just after the

signing of the management agreement. It may beMindRashman was in a hurry to
have the management agreement signed before belused the boys to Sony/Epic.
Mr Blackburn came to the hotel where the boys vetaging on a later occasion to
hear them perform again. The meeting with Sony/BEmicnot lead anywhere but was
not discouraging and Mr Blackburn liked the sondhéSKnows”. The boys also

performed before Guy Holmes at Gut Records. Thes Inogt a junior member of staff
at Smash Hits magazine. They also auditioned fatrfdiled to get, a commission for
a Kodak advert. They also failed to get taken umiBaturday morning show. They
met Mr Gilmour of Music House. They did not see ampresentatives of record
companies after about May or June 2001.

By mid June 2001 James’ father in particular wggessing concern about what was,
or was not, happening with the development of thgsbcareers. James’ father met
Mr Rashman in London and then Mr Rashman came toth8od. There was
discussion at one or both of these meetings abdmutntusical direction the boys
should be taking. By this stage, James and Matedatat go in a more rock-orientated
direction whereas Owen wanted to stick to a boydbfmnmat. As a result of these
meetings, Mr Rashman plainly felt he ought to dmething and he organised a photo
shoot which eventually took place in September 284 also arranged for the four to
attend Steve Robson’s recording studio in Augushase a demo tape.

Before describing the visit to the recording stuididugust 2001, | will deal with the
guestion of the name “Busted”.

The management agreement referred to the Groupeéopame, The Termites. This
name was Mr Rashman'’s idea and none of the fous lkad it and certainly none of
the four boys were committed to the group goingverd under that name. Before the
end of April 2001, the name of the group was whally in the air with many
suggestions being made as to a possible name.abeNiéerent people, according to
the evidence in this case, have claimed that thengthe first person to have the idea
of the name “Busted”. It does not seem to me totenathere the name came from.
The name was undoubtedly used when Ki's sister taegiormer Spice Girl, Geri
Halliwell, on a phone-in during a programme on MTRf's sister told Geri Halliwell
that her brother (Ki) was in a group called Bustéde name Busted was either the
only name or certainly the dominant name of theugrbefore the split in October
2001. It is not possible to predict whether theugravould have committed to that
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name if they had had a recording contract and ahgraname had emerged or was
preferred by, for example, the record company.

The name Busted for the four boys would have be®wmwk by a certain number of
other people before the split in October 2001. Tiaene was known to the four
themselves, to Mr Rashman, to Mr McLaughlin andiatoily and friends. The name
was used for the backing tracks produced as atreftlie recording in August 2001
in Steve Robson’s studio. If the four boys had amsetings with third parties in
connection with their activities after the end gbrA 2001, the name Busted would
probably been used. Another band managed by MrrRashcalled Skandal, had a
website. Mr Rashman put on the Skandal websitenk 10 the domain name
Bustedmusic.com. On that site there were threespagd photographs of the boys.
There was no music accessible on Bustedmusic.chereTwas a chat room facility
on that site. The evidence is conflicting as to twae many people ever accessed
Bustedmusic.com. It is likely that the boys themesland family and friends would
have accessed the site. That would account foraewmisitors each visiting probably
more than once. It is suggested there were 7,0800hi the website. However, the
counter for hits was not set at zero and it wascteztr from the evidence whether the
counter went up to 7,000 (starting from a figureabzero) or whether the counter
went up to seven thousand above where the couaréed A hit is a page impression
and so if the visitor looked at all three pagest tiwould involve three page
impressions or hits.

During the period of their collaboration, the fdasys did not perform in public and
so the name Busted would not have been advertiséftetpublic in connection with

the group. Further, no music was ever sold underndme Busted. Further, the
website, Bustedmusic.com, did not have any musit.on

On or shortly after '8 October 2001, Mr Rashman did mention the namedsluki
Owen or vice versa. Mr Rashman told Owen that whoevanted to use the name
could do so. After the split in October 2001, whilames and Mat advertised for a
third band member, they did not use the name Buistde advertisement. When
Charlie Simpson was selected to join the new bhacetwas no commitment initially
to use the name Busted. Mr Rashman managed thebard and gave evidence,
which was not challenged, that if Ki or Owen hageoted to the new band using the
name Busted, the new band would not have done so.

In June 2001, Mr Rashman did take steps in the k38elMarks Registry to register
“an intention to use” the name “Busted”.

In August 2001, the four boys made two sets of dempes. The first set of demos
was made by Steve Robson and John McLaughlin ateSRobson’s recording
studios. The second set of demos was made by edrpoaducer, Steve Duberry. He
made a demo of “Who’s Your Daddy".

The boys never received finished versions of tloendings made by Steve Robson
and John McLaughlin. In Steve Robson’s studio, fngs were recorded. One was a
song composed by John McLaughlin and Steve Robedntl®ey wanted the song
recorded by the boys in an attempt to interestrerdioy band, Westlife, in the song.
Three other songs written by one or other of thenbwrs of Busted were recorded.
These were What | Go To School For, She Knows aydl® Girl. The instruments
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for these three songs were played by Steve Rolsdpaul Gandler who was a
professional guitarist and by James. | accept Jamsdence that Ki did not
contribute instrumentally. The lead vocals wereJagnes. Ki and Owen did not sing
the lead vocals for any one of the three songsabuif the boys contributed to the
backing vocal tracks.

In late August 2001, James, Mat and Ki were in Bend and James’ friend Jeremy
Singer made a video recording of the three singingSouthend beach and being
“interviewed”.

In late August 2001, Ki copied certain tracks frdames’ eight track recorder onto a
mini disc and on the #9August 2001 he sent the mini disc together with an
accompanying note addressed to himself in Herne Blagve already referred to the
contents of the note and the assistance that é@sgiv deciding whether the parties
ever did make a song split agreement.

During September 2001 not much seemed to be happehine demo tapes recorded
at Steve Robson’s studio in August 2001 had noeamu. John McLaughlin got
married on the 17 September 2001 and left on a four week holidaySéptember
2001, James’ parents met Ki's father in Herne B&mnt. There was a general and
growing air of dissatisfaction with Mr Rashman’srfjpemance. The suggestion was
made that the boys should see Eddie Seago who Wwind of Ki's father and was
active in the music industry. The four boys did mEeddie Seago and Mel Medalie
who was understood to be Eddie’s business parkiés.aunt also attended that
meeting.

On 13" September 2001, James turned eighteen. GrS2htember 2001, Ki turned
eighteen. He was the last of the four boys to resghteen.

On 1 October 2001, Mr Rashman sent a parcel by FedBamees in Southend. In

the parcel was a letter addressed to James whatédsthat the parcel included £50
cheques for each boy for three weeks describedisseek, next week and the week
after. The parcel also included age of majorityrisrfor James and Ki. The letter
stated that the age of majority forms for James Kingere the same as the one Mat
filled out earlier in the year when he turned eggint. Mat had turned eighteen in May
2001. The majority form signed by him was not indence but it is to be inferred

from Mr Rashman’s letter in the parcel 6f October 2001 that Mat did indeed sign
an age of majority form in relation to the managetregreement.

The cheques were given to the four boys and | wtaied that they were cashed. The
age of majority form amounted to a ratification tbé terms of the management
agreement. Ki never did sign the age of majorityrfalrafted for him. James did sign

the age of majority form on thé"@®ctober 2001 but that was after the split on the 8
October 2001.

The arrival of the FedEx parcel triggered an impiotrseries of events. James, Ki and
Owen were in Southend on th€ ®ctober 2001and they discussed what they should
do. There was plainly deep dissatisfaction withhaid Rashman. James’ father
helped the three boys to prepare a fax to be eeévit Rashman. The fax that was sent
was in these terms:
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“It with great sadness that we write to you todayagband and
as individuals. After a great deal of thought weehall decided
that we do not wish to work with you any longer tns
project. During the last couple of weeks we havenbadvised
by Prestige Management to get jobs and sign odalee As of
today's date we still do not have any firm date whees will
receive our three mixes from Steve Robson whichregerded
at the beginning of August. Neither do we have frgom any
firm times or dates when any of this is going tgopen.
Furthermore we do not have any firm times or dédeseeing
any major labels. At our meeting in June when weressed
our concern at the lack of progress in the projgmt, said that
to progress we needed three of our songs recorakchaed to
present to the major labels in a promotional paahd we
required the same mixes for our performance devedop.
Four months have gone by since that June meeticgvanstill
do not have our mixes. We have today received yrdEXx
parcel enclosing the age of majority forms for Jaraed Ki
together with a series of cheques for us indivigu&Ve will of
course return these to you together with our sigmed copy
of this faxed letter. We wish to remain friends amape you
appreciate our situation.”

The letter bore the name of all four boys. Mat was$ with the other three boys in
Southend when this letter was being composed. Hexydlie three boys telephoned

Mat and read the suggested fax to him and Mat apgdréhe sending of the fax. The

fax was sent from James’ father’s office. Ki denieder having seen the age of

majority forms. However, the letter unmistakablyers to age of majority forms for

James and Ki and | find that Ki fully understoodtthe was being asked to ratify the

management agreement, now that he had turned eighte deliberately chose not to
ratify the management agreement at that time angptime afterwards.

There was considerable dispute at the hearing a#f a§ the factors which led up to
the decision of the four boys to send the fax"dfR&tober 2001. In my judgment, it is
absolutely clear that the four boys meant what gy in the fax and the matters of
concern referred to in the fax were genuinely sitthem. The four boys wanted to
terminate the management agreement with Mr RashrRamstration with Mr
Rashman was an important reason for the boys’ idecislowever, there were other
sources of discontent, or at least concern, beafighly one or more of the boys.
During the period of the boys’ collaboration, difaces had opened up between
them. There was certainly a difference as regdrelsrtusical direction in which they
wished to go. The gap was widest between Owen®moite hand and James and Mat
on the other. Owen wanted to be in a boy band. dand Mat wanted to be more
rock orientated. Ki may have been somewhere betvzeen on the one hand and
James and Mat on the other but his own views wetadentical to those of James
and Mat. There were also personal differences. Jaand Mat had become very
friendly with each other and much less friendlyhnii.

Mr Rashman appears to have received the fax mokessrimmediately after it was
sent. He telephoned the boys while they were tliageback from James’ father’s
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office to James’ home in James’ father’'s car. Hamvethe line went dead. Ki, Owen
and James spoke to Mr Rashman on the telephoneJaomes’ house. | find that Mr
Rashman was very upset by the fax and indeed hemgry. He felt the sacking was
not justified. There was considerable evidenceoagdtements allegedly made by Mr
Rashman in a telephone conversation with Ki and witfs mother. Ki and his
mother allege that Mr Rashman had threatened tchikiiself and in particular to
throw himself off the top of a high building. Mr Banan gave evidence that he said
no such thing. It seems to me that it is highlyikel that Mr Rashman threatened to
throw himself off a building. | do not say thatig impossible that he made that
remark. It may be that he made some non-seriougestign to that effect and it has
suited Ki to turn it into a threatened suicide wWhi€i has then used in this case to
show that Mr Rashman sought to apply wholly inappede pressure on a young man
such as Ki.

Ki's mother gave evidence that she had a two hoaversation with Mr Rashman on
the evening of ¥ October 2001 and Ki's mother alleged during hessrexamination
that Mr Rashman had threatened to jump off a hugdiuring that conversation. |
think it is very unlikely that Mr Rashman and Kisother had a two hour
conversation on the evening df ®ctober 2001. There was a conversation between
those two the next day and it is possible that Kisther has confused the two days. |
fear that it is also likely that Ki's mother hasaggerated the content of any
conversation with Mr Rashman with a view to beirdpful to her son’s case that Mr
Rashman was applying inappropriate pressure on Ki.

| do, however, have to decide what was said byKWit Rashman and what was said
by Owen to Mr Rashman on the evening of tifeGktober 2001. Ki suggests that
when Mr Rashman threatened suicide, Ki then backéch on the sacking and wanted
to calm everyone down and this produced a sea ehangveryone’s attitude so that
in conversations with Mr Rashman on the eveningthef 3° October 2001 Mr
Rashman was told that the sacking had been withdraw

Mr Rashman gave evidence that there was no attenpithdraw the sacking. He
stated that in his conversation with Ki, Ki was ligelrent and insisted that the
management agreement was a “rip off” and that Kulaot affirm it. Mr Rashman
said that Owen stood by the fax and he was goinguib the group anyway. Mr
Rashman’s account of the conversation with Oweroisoborated by a chance video
recording made that evening which shows Owen onellephone to Mr Rashman and
the sound is sufficiently audible to be consisteith Mr Rashman’s version of the
conversation and inconsistent with Owen’s evidetwehe contrary. James gave
evidence that Mr Rashman was still sacked by thkaérthe 3' October 2001. The
idea that the boys withdrew the sacking does nginb® confront the difficulty that
Mat was not consulted at all. The last time anyasieed Mat on the"3October 2001
was to get his approval to sack Mr Rashman andnecsaggests that they went back
to Mat to ask him to reconsider. Accordingly, Idithat by the end of thé“®ctober
2001, nothing had been said by Ki or Owen, or aryelse, to withdraw the sacking
contained in the faxed letter of ®ctober 2001.

There were further telephone conversations on th@etober 2001 and Fletch went
to James’ house on the' ©ctober 2001 where he met James, Ki and Owen aatd M
joined the meeting part way through. The sequeh@vents seems to be as follows.
The first conversation was between Mr Rashman aatl Mat was on a train going
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to Southend. Mat said he did not want to work witrand Owen any more and was
going to quit the group. However, he wanted Mr Raah to continue to manage him
if Mr Rashman was willing to do so. Mr Rashman thich to reflect on his decision
after Mat had spoken to James.

As | have stated above, Fletch came to James’' housd" October 2001. Mr
Rashman had told Fletch of the events of the pmegeday. Fletch gave clear
evidence of what transpired at the meeting on th©eober 2001. Fletch had a good
recollection of the meeting and gave his evidenteaiconvincing way which
persuaded me that his evidence was reliable. df some importance that Fletch’s
evidence of the events of'4ctober 2001 is in conflict with the evidence Kive
about the meeting with Fletch. One of the two isrely wrong about the meeting and
it is clear to me that Ki's evidence seriously rdescribes what happened. | am not
able to accept Ki's evidence of what happened. eEitki has deliberately and
knowingly mis-described what happened or he hasinoad himself of a version of
the facts which best suits his case. It suits Kése to say that the management
agreement was not terminated as a result of thetewé the 5 and 4" October 2001.

It particularly suited Ki's case to say this whes $ued Mr Rashman as a defendant
alleging breaches by Mr Rashman of the managengeaement after October 2001.
It still suits Ki's case to say that the managemagreement continued after October
2001 even though Ki has now settled with Mr Rashnifalki has persuaded himself
of the truth of the evidence he gave then thatcaigs to me that he is capable of
significant reconstruction of the relevant eventsheut appreciating that he is
seriously mis-describing them. The conflict of ernde as to the"4October 2001
which | resolve in favour of Fletch and againstigkone of the important indicators to
me that | should treat Ki's evidence overall witmsiderable caution.

At the meeting on 4 October 2001, Ki said to Fletch: “still standseteh, it still
stands”. From the context it was clear that whiltsbod for Ki was the sacking of
Mr Rashman. Fletch found Owen was not really irgi@ in the band anymore.
James had known Fletch a lot longer than he haavikrié and Owen and the fact
that Fletch disapproved of the decision to saclRgshman made James rethink.

After the meeting with Fletch, James spoke to Maat told James that he had
already apologised to Mr Rashman and that he watatdeeep Mr Rashman as his
manager. James thought that the most positive thihgh had come out of the
collaboration between the four boys was the timenspy Mat with James. James and
Mat then spoke to Mr Rashman about retaining hira asnager for the two of them
without Ki and Owen and Mr Rashman advised thenthiok about it over the
weekend; thed October 2001 was a Thursday.

Following the meeting Fletch had with the boys,t¢Hespoke to Mr Rashman and
said that Ki was still belligerent, Owen did noyseery much and James was being
sheepish. Mr Rashman spoke to Ki who repeatediéimees he had taken the previous
evening. Mr Rashman spoke to Owen who said he digdbe facts but that it did not

matter because he was quitting. Mr Rashman caliesdirKother to confirm that she

knew what was happening. They had a conversatiomrider ten minutes and the
conversation was not hostile. After that conveosatMr Rashman spoke to Ki again.
Ki was more calm than earlier but said that the agament agreement would have to
be renegotiated if he was to keep Richard as a gearaand Ki would not sign the age
of majority form until the agreement had been retieged. Ki and Owen left
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Southend either on thd"©ctober or the 8 October 2001. They either left together or
separately. It is not necessary to resolve thesttersaalthough | heard disputed
evidence about them. James and Mat decided netlit&itand Owen about James
and Mat's conversation with Mr Rashman and the ipdisg that they might continue
to be managed by Mr Rashman. | saw some videodeaifa karaoke session where
James, Mat and Owen sang a Westlife track. Thisroed on the % October 2001. |
do not believe that the way the boys behaved irkéihaoke session tells me anything
useful as to the events which had occurred ondimat

On the %' October 2001, Mr Rashman spoke to James and Matsaidl that they
wanted to try working together and to create somgtimew. It was agreed that Mr
Rashman would speak to James and Mat on Monda8/t@etober 2001.

On 8" October 2001, Mr Rashman spoke to James in Scdithed Mat in London.
They each told him that they had not changed tménds about quitting the group.
James asked Mr Rashman to telephone Ki to tellbkua James and Mat's decision.
James and Mat both thought it was better to leligecommunication to Mr Rashman
rather than tell Ki themselves.

James telephoned Owen to tell him that James andhilid decided to keep Mr
Rashman as their manager. The conversation wasinpéasant as Owen did not
want to work with James and Mat anymore.

Mr Rashman spoke to Ki and told him that James Miad wished to keep Mr

Rashman as their manager. Mr Rashman told Ki thavds not willing to manage Ki

in view of Ki's belligerence, his refusal to sigmetage of majority form and the fact
that James and Mat were no longer working with Mi. Rashman also told Ki that
Owen did not want to continue with the group either

During the conversation with Ki, he and Mr Rashmalked about songs that had
been written by the group. Ki did not suggest thbeexl been any song split
agreement. Ki said that the songs should be soriedn the basis of who wrote what
song. Although Ki gave evidence that Mr Rashman &aid that James and Mat
would be keeping all the songs, | do not accept ¢vaence. Mr Rashman denied
saying any such thing. It would have been surpylgiearly for James and Mat to
have made any decision of that kind about theurkitKi also gave evidence that Mr
Rashman said that James and Mat were going tdhaseaime Busted. | do not accept
that evidence. The question of the name was noussed. In particular, Mr Rashman
had no idea at that stage whether James and Madweant to use the name or
indeed whether Ki and Owen would want to use tmea

Mr Rashman also spoke to Owen on tHeG&tober 2001. Owen confirmed that he
had spoken to James and that Owen was quittinggtbep to follow a different
musical direction. Thereafter, Mr Rashman spok&itagain. This time they spoke
about individual songs. Ki said that he had nottigbnted to She Knows, Sleeping
With The Light On, or Psycho Girl. Ki said he thdmigne had contributed something
to What | Go To School For. He said Who's Your Daddas written by him and
Mat. Year 3000 was not mentioned.

Mr Rashman then telephoned Owen to run througisange songs. Owen said he had
not contributed to Sleeping With The Light On nar Psycho Girl but he had
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contributed lyrics to the third verse of What | Go School For. On She Knows, he
said that when he was singing on the demo for SRaeson he had done some
impromptu “answer backs” and Mr Rashman told Oweat he did not think that
constituted song writing. Owen did not mention Y280€0.

Mr Rashman told Ki and Owen that he would speakatmes and Mat but encouraged
Ki and Owen to speak to James and Mat direct atteusongs. Ki said that out of

fairness that James should let Ki have one of tmgs to help him pursue his own

recording career but Mr Rashman said that had toeteeen Ki and James and Mat
to discuss.

On the §' October 2001, Ki telephoned James’ house and sjpokemes and Mat. Ki
said that he was content about the band splittiridhb also made comments along the
lines: “see how you get on without us”; “you go yavay we’ll go ours, let's see who
gets there first”; and “you don’t look like DavideBkham, you’re not the heart throbs
in the band”. Ki also said that he did not wanteave with nothing. James said that
each person should take the songs that that persaie and Ki said no, he wanted
“She Knows” which at the time was the song that Hael best reaction from the
record companies. James was unhappy with that stiggeas he regarded She
Knows as a song written by James and Mat at Matimis house in Molesey. Ki also
stated that he wanted to claim Sleeping With tlghtOn. It was these references by
Ki to certain songs that led James the next day1f October 2001, to send himself
a mini disc containing versions of some of the sowfich were on the eight track
recorder.

Mr Rashman also spoke to Ki and Owen dncctober 2001. Ki and Owen appear to
have changed their attitude and were suggestingntagbe they had contributed

more than they said to Mr Rashman the previous Hayever, Ki and Owen were

reluctant to provide details of their contributiotes individual songs. Ki and Owen

stated that they were going to try and create damgiew together. Owen asked
about the name Busted and Mr Rashman replied thaéver wanted to use the name
could use it.

Shortly after the split, Ki's mother decided to ealegal advice. She consulted
Clintons. Clintons had acted for the four boys ammection with the making of the
management agreement in March 2001. Clintons hsal adted for Ki’'s father who
was a professional singer in relation to a copyrigifringement dispute. The
particular solicitor at Clintons who spoke to Kitsother told her that he did not know
much about music publishing and advised her toambré music publisher. Ki's
mother followed that advice. She approached Eddeg8 who was a friend of Ki's
father. The Claimants did not call Eddie Seago it@ g@vidence. | understand that
Eddie Seago is an experienced music publisher.eE8dago appears to have agreed
to act for Ki and then later for Ki and Owen in cention with a dispute as to the
copyright in certain songs written during the fdugys’ collaboration. Eddie Seago
advised that Ki should register his interest in disputed songs with the MCPS/PRS
Alliance.

Eddie Seago produced a draft publishing agreenuerkifto sign on 1% November
2001. He prepared a further draft publishing ageserfor Ki which bears the daté' 1
January 2002. Ki did not sign either of these degjteements. Mr Seago had a
recording studio and an engineer as a permaneribgegp Ki made a rough demo of
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Who'’s Your Daddy and She’s Cleared Me Out in Edsigago’s studio early in the
new year 2002.

After the split of the group, Ki wanted to move i@rd with his own career and
wanted to be in a position to appoint a new mandgeitherefore wanted a document
which would show that he was no longer being mathdgeMr Rashman. Ki asked
Mr Rashman for a document recording that fact. Kisther also asked Mr Rashman
for that document. Mr Rashman asked his solicitorprepare a document that he
could give to Ki and indeed to Owen which wouldagwtise that Ki and Owen were
no longer contracted to Mr Rashman or Prestige Mament. Precisely what
happened next is not completely clear on the eeeleithe documents before the
court do include a letter from Mr Rashman’s sadicio Mr Rashman on 380ctober
2001. That letter enclosed three copies of what eediled a Termination Letter. It
looks as if the copy sent on the"™2Bctober 2001 was a revision of some earlier copy
because the letter refers to “fresh signature edpiEhe document enclosed with the
letter is written as coming from Ki and Owen to $iige Management. In the draft, Ki
and Owen request Prestige Management to agreeydhemanagement agreement
and terminate the appointment as manager. The avaftnues by providing that the
parties agree that the Term in respect of the nemagt of Ki and Owen should be
terminated with effect from the date of the docutdrne covering letter of 26
October 2001 appears to have been in Mr Rashmarssegsion and the enclosure
was produced by Ki during the trial.

Mr Rashman gave evidence that the document drédtretiim by his solicitors was
not acceptable to him and he redrafted it. He s&ysedrafted it “in the first person”
and that he wanted to record something which simmphfirmed that the management
contract was terminated. He says that the docutreedtrafted had a place for Ki and
Owen to sign to acknowledge receipt. He then shgs Ki and Owen came to his
hotel signed the document to confirm receipt andpfwvided Ki and Owen with
copies. Fletch gave evidence that Mr Rashman hddhim that Ki and Owen had
gone to the hotel to pick up the release. A docurarswering the description in this
evidence has not been produced by any of the partie

On disclosure, the Claimants disclosed anothet dedfument which is similar to but
not identical to the enclosure to Mr Rashman’scitoli's letter of 28' October 2001.
This further draft has a date showing the year 200tLno other date. This second
draft has been produced by removing some of thest@f the enclosure to the letter
of 26" October 2001. The second draft is still addresserh Ki and Owen to
Prestige Management. The operative part of thensedoaft amounts to an agreement
that the Term of the management agreement in resp&s and Owen is terminated
with effect from the date of the document. Mr Raahngave evidence that he did not
recognise this draft document.

In 2003, Ki was in contact with a Mr Andrian Adaraad wished to appoint Mr
Adams as his manager. Mr Adams paid for Ki to taigal advice from Clintons. On
gt May 2003, Clintons wrote to Mr Rashman’s solicstand said this:

“I am instructed by my client that you should bepimssession
of a couple of agreements that were entered iftowilmg my
client's ejection from “Busted”, namely, an agreemehich
terminated his management relationship with RiciRadhman
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and an agreement by which the continuing members of
“Busted” sought to acquire certain publishing rggftom my
clients in songs which he had co-written (includighat | Go
To School For” and “Year 3000”). | should be gratef you
could let me have copies of these agreements at sarnliest
convenience. If my instructions are incorrect, hesveand you
do not have a copy of these, perhaps you woulchéeknow.

On 28" May 2003, Clintons sent a chasing letter to MrHRean’s solicitors. On 28

May 2003, Mr Rashman'’s solicitors replied to theele of 9" May saying they had
retrieved the relevant file. They enclosed a copyhe agreement, to which | will
later refer, of 22 March 2002 but they stated that they did not haw®py of “the

other agreement you have referred to”.

This exchange of correspondence between the sofidih May 2003 seems to have
proceeded on a basis common to both sides that tist been a written agreement
which terminated the management relationship betwhbk Rashman and Ki.
Following this exchange of correspondence, on 8t June 2003, Ki entered into a
management agreement with Andrian Adams.

Based on the evidence | have just described, | fmt Ki and Owen and Mr

Rashman did sign a document not long after theé splihe band recording that the
management agreement between Ki and Owen and MmReswas at an end. That
is Mr Rashman'’s recollection. | also give consitidgaveight to the evidence that Mr
Rashman told Fletch that Ki and Owen had gone taRsishman’s hotel to pick up
the relevant document and that both boys had signedlevant piece of paper.
Further, it seems clear that in May 2003 Ki told bkolicitors, Clintons, that there
been an agreement entered into following the gplithe band terminating the
management relationship between Mr Rashman and Ki.

It is not necessary to make any further findingst@asthe precise terms of the
agreement signed by Ki and Owen referring to theniteation of the management by
Mr Rashman. Based on the documents | have seeusit Ioe a possibility that when
Mr Rashman received his solicitor's letter of"2@ctober 2001 he redrafted the
enclosure with that letter and produced a shoréesion of the draft in accordance
with the draft produced by the Claimants on disateslt is entirely possible that Mr
Rashman is now mis-remembering the redrafting whietdid and the terms of the
document when he had redrafted it. If that supjmosis correct, | would not regard
that fact as causing me to treat Mr Rashman’s eceleon other matters with any
degree of caution. It is entirely possible for amnést witness doing his best to
recollect the detail to get an occasional piecedefail wrong without the court
rejecting his evidence in other respects.

It was submitted on behalf of the Claimants thatné reads the draft documents of
October 2001, they contemplate that the manageragrédement was continuing
between Mr Rashman and Ki and Owen until the dfafument came to be executed.
It is right that the drafts speak of the managentemhinating with effect from the
date of execution of the draft. However, | haveywaear and, | find, wholly reliable
evidence as to the events during the period fr6hio38" October 2001 and | have
been able to make confident findings as to whatplapd in that period. If the
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appropriate legal analysis which flows from thosedihgs of fact is that the
management agreement ended on th©8tober 2001, the drafting of the documents
later in October 2001 would not deflect me fromimggveffect to that legal analysis.

Owen gave evidence that he was telephoned by MhrRas shortly before the
settlement agreement of ®March 2002 and Mr Rashman said to Owen that Owen
was not to worry about the termination documentctwifOwen said had not been
signed because the management agreement was gaing oéut in a couple of weeks
anyway. | do not accept this evidence from Owelmave already concluded that Ki
and Owen did sign a document recording the termoinabf the management
agreement. In any event, the alleged statement bR&8hman would not have been
correct as to the operation of the management agneteand it is inherently unlikely
that he would have said it.

My finding that the management agreement betweeanidi Owen and Mr Rashman
ended in October 2001 is completely consistent witiat Mr Rashman and Ki and
Owen did after October 2001. Neither Ki nor Owerkegls Mr Rashman to do

anything for them as their manager. Neither Ki @wen sought advice from Mr

Rashman nor told Mr Rashman what their own plangewer Rashman did not do

anything or even offer to do anything as manageKicand Owen. Mr Rashman did

have conversations with Ki in November and Decen2®€1 but those conversations
were about sorting out issues as to certain somgs reot about Mr Rashman’s
management of Ki's proposed new career.

In November 2001, Mr Rashman was continuing toaacmanager for James and
Mat. He discussed with James and Mat the suggssti@ng made by Ki as to
ownership of the songs. James and Mat told Mr Rashihat Ki and Owen had not
contributed to the songs in question except “Whémur Daddy’. Mr Rashman
relayed James and Mat's position to Ki and Owenaid Owen said to Mr Rashman
that they would enforce their interest in the soage way or another. Mr Rashman
had never considered bringing a legal claim on betfalames and Mat against Ki
and Owen. Mr Rashman’s position at the time, atjpmshe expressed to all four of
the boys and to Mr Seago, was that any talk atemallaction was ridiculous and the
dispute should be resolved by agreement. When Mg&tater asked for what was in
effect one third of certain songs on behalf of KilaDwen Mr Rashman’s attitude was
that would not be very much for James and Mat e gip, whatever the rights and
the wrongs of the argument. If James and Mat hadngup that proportion of the
songs everyone could move forward. This evidenoenfiMr Rashman, which |
accept, is quite inconsistent with the picture wahibe Claimants have attempted to
paint of Mr Rashman, which included the suggesti@t Mr Rashman aggressively
threatened legal action and put intolerable pressurKi and Owen to give up their
rights.

In November 2001, Ki raised for the first time witr Rashman the suggestion that
there had been an agreement to split ownershipeo$dngs. Mr Rashman asked Ki to
say what the contributions to the songs had beevhtch Ki would answer that there
was an agreement to split ownership in any evemtRislshman would then explain
that he did not understand there to have been grement to which Ki would say
well, anyway, Ki and Owen had contributed to thag® The discussion tended to be
circular and no progress was made.
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Mr Rashman spoke once on the telephone to Ki ineDer 2001. After that
conversation, there was no contact between Ki andRd&hman until the meeting on
the 18" February 2002 to which | later refer. Mr Rashmatled Owen around
Christmas 2001. Mr Rashman indicated that Owendceeék to conclude a separate
arrangement with James and Mat but Owen asked MhrRan to deal with Ki and
Mr Seago on behalf of Owen.

| have referred earlier, in passing, to Mr John Bleghlin. Mr McLaughlin was a
song writer and record producer who by late 2004 &ajoyed a fair measure of
success. Mr McLaughlin had been involved with teeording of the demo tape at
Steve Robson’s studio in August 2001. After thecbaplit on &' October 2001, Ki
and Ki's mother turned to Mr McLaughlin for assista. The Claimants’ case is that
Mr McLaughlin made a nuisance of himself and begestering Ki and Ki's mother.

| do not think that that is very likely. Mr Laughlgave evidence that Ki's mother was
repeatedly on the telephone to him asking him tp her son Ki. | think that is
inherently likely. Ki's mother was plainly concerhabout Ki's career following the
break up of the band and she plainly went to camnaldle lengths, certainly in the
case of Mr McLaughlin, to get support and assistdnc Ki.

Before turning to the more specific disputes ot faancerning the involvement of Mr
McLaughlin, I will refer to the correspondence ath@ conversations between Mr
Seago on behalf of Ki and Owen and Mr Rashman balbef James and Mat.

On the 28' November 2001, Ki had a conversation with Mr Rashrooncerning the
ownership of certain songs. On the™3Bovember 2001, Mr Seago wrote to Mr
Rashman. Mr Seago stated he was writing on beldf and Owen. Mr Seago said
that what Mr Rashman had told Ki the previous dayua the relative contributions to
the songs was not accepted. Mr Seago suggestedhéhaiarties try and agree the
position as to copyright ownership. To this endattached a list of nine songs. Five
of the listed nine songs became significant in ldter negotiations. These were
Psycho Girl, She Knows, Sleeping With The Light @that | Go To School For and
Who's Your Daddy. The list did not include Year 800

Between 38 November 2001 and"®December 2001 Mr Seago and Mr Rashman had
a telephone conversation. This conversation, likeofithe dealings between Mr
Seago and Mr Rashman, was perfectly civilised andunfriendly. Mr Rashman had
plainly put forward James and Mat’s position to $#ago. Mr Seago then wrote on
the 8" December 2001 to Mr Rashman stating that he rexlissed the matter further
with Ki and Owen. In this letter, Mr Seago suggdstieat the four boys had agreed
that the songs would be split equally between ¢the 6f them and so a debate about
“who contributed what” was not really relevant. Bleago indicated however that the
parties’ concerns were over a limited number ofgsorand he suggested a
compromise. His letter was marked: “without pregedisubject to contract”. The
compromise concerned five songs only. The firsgsehich was listed was Who's
Your Daddy and in that case, Ki and Owen wouldledtr two thirds of the song
leaving one third to James and Mat. The letter trefarred to four other songs,
namely, What | Go To School For, She Knows, Slegpifith The Light On and Year
3000. In the case of those four songs, the settiemier was that Ki and Owen
would take one third of those four songs and JaamesMat would take two thirds.
This letter reveals a number of things. First, Kd@wen (or probably Ki alone) was
attaching more significance to Who's Your Daddyrtlihe other songs. Further, Ki
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and Owen were including She Knows in a list of fs@ngs. The list of five was a
short list from an earlier list of nine and inddenim a potential longer list of all the
songs that had been written by one or other mewibiéye group in the period of their
collaboration. The other matter which emerges fitbm letter is that Ki and Owen
were effectively asking for the equivalent of twangs out of a total of five songs.
The figure of two is calculated as two thirds oecong (Who's Your Daddy) and
one third of four songs; this is the same as dndshor two whole songs. It was this
offer, described as 33.3% by Mr Rashman in his eawd, which Mr Rashman
thought that James and Mat should accept, whatéeerights and wrongs of the
argument so that everyone could move on. As befilwe,songs referred to in the
letter of 8" December 2001 did not include Psycho Girl.

Between & December 2001, the date of Mr Seago’s withoutygieg offer, and 15
January 2002, Mr Seago and Mr Rashman had a fuctherersation. It was in this
conversation that Mr Rashman explained to Mr Sebgadvice which Mr Rashman
had given the boys about the possible differentsaafyagreeing on song splits in the
event of the boys signing a recording deal.

On 18" January 2002, Mr Seago wrote again, without piegjdo Mr Rashman. He
referred to the telephone conversation and Mr Rasfsncontention that the
agreement to split the songs four ways was “coowdti’. | have already referred to
the proper interpretation of this letter when lalead my earlier finding that there had
not in fact ever been a binding song split agregnigme letter of 1% January 2002
also reveals that Mr Seago had discussed the mwaitteiKi and Owen and, indeed,
Ki's father. Ki's father denied in his evidence tlee had any conversation with Mr
Seago. | cannot accept that evidence. There isli@bsono reason why Mr Seago
would have volunteered the fact that he had sptdedi’s father if it was not true. In
their case, the Claimants and their witnesses sdogtiistance themselves from Mr
Seago’s correspondence but in my judgment it igeqalear that Mr Seago was
writing with the full knowledge and approval of Kwen and Ki's father. Copies of
Mr Seago’s letter of T5January 2002 were sent to Ki and Owen.

The letter of 18 January 2002 referred to nine songs. The listiné s0ngs in the
letter of 38" November 2001 was essentially repeated save lbatwo titles Who's
Your Daddy and Betta Be Fine were treated as @t titles for a single song.
Thus the nine songs in the earlier letter were nounted as eight and Year 3000 was
added to give a total of nine. Ki and Owen revette@dsserting 25% each of every
song. That meant that Ki and Owen together werienclg the equivalent of four and
a half songs out of nine.

The letter of 1% January 2002 singled out Who's Your Daddy. It \wested that Ki
expected to be recording Who’s Your Daddy. Becd(isend Owen were claiming
50% of Who's Your Daddy they wanted the consentJames and Mat to Ki
recording that song. The letter also asterisked $mungs, namely, Psycho Girl, She
Knows, Sleeping With The Light On and What | Go $chool For. In relation to
those four songs, Mr Seago wrote that Ki would likeecord one of them but that
was subject to discussion with Mr Rashman on belwdlfJames and Mat.
Accordingly, at this stage, Ki in particular wakiag to be allowed to record two of
the songs.
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During this period James and Mat, managed by MhRas, were moving forward.
James and Mat had auditioned for an additional neerabthe band and had recruited
Charlie Simpson. In late November 2001, James, éndt Charlie Simpson entered
into a management agreement with Mr Rashman. Themanagement agreement
cross referred to the earlier management agreewitinthe four boys of 18 March
2001. The new management agreement stated thagteement of 15March 2001
should remain in force and effect in all respes&vé as were varied in respect of
James, Mat and Charlie Simpson). It was arguedemalbof the Claimants that the
terms of this management agreement indicated tigaimanagement agreement with
the four boys had continued in effect. | have ayemade my findings as to the
conversations in the period®3o 8" October 2001 and the fact that Ki and Owen
signed a termination letter in October 2001. | Veter discuss the legal consequences
of those findings of fact. However, in my judgmetite terms of an agreement
between James, Mat and Charlie Simpson will necafiny contractual relationship
between Ki, Owen and Mr Rashman.

In a conversation between Mr Seago and Mr Rashmaobably one of the
conversations to which | have already referred Sdago said something which made
it clear that he knew of James and Mat's gener@niion. Mr Seago told Mr
Rashman that it was clear to Mr Seago that the grewp were going to get a good
record deal and that there was “a good buzz” alieern. Mr Seago was probably
referring to this with a view to encouraging Mr Ramn to settle the dispute about
the songs. If Mr Seago knew about the new groufsiaspand prospects, it is very
likely that Ki and Owen knew the same.

At this point, | will deal with a part of the Claants’ case about something giving
rise to “a buzz”. The Claimants say that beforefthe boys split on the"8October
2001, the name “Busted” had given risen to “a bmzthe industry”. | have already
referred to the exposure of the four boys to them industry prior to '8 October
2001 and the various ways in which the name Bustesiused in that period. It seems
very hard to understand how anyone could have fitotgt the name Busted had
given rise to a buzz in the industry befof2@ctober 2001. The exposure of the name
Busted to the record industry in that period waallyevery limited. | also do not
accept the Claimants’ case that Mr Rashman toldrdi Owen that the name Busted
had a buzz in the industry before the split offthe boys. If anyone ever mentioned a
buzz in the industry to Ki and Owen at any timésitikely to have been a mention
along the lines of what Mr Seago said to Mr Rashthahthe new threesome Busted
were generating a good buzz.

I now return to the subject of Mr McLaughlin’s invement in the period up to a
meeting which he attended in the IntercontinentateHon the 1% February 2002.

The Claimants’ case is that Mr McLaughlin made mbar of misrepresentations and
issued threats of various kinds directed at Ki vatlview to breaking Ki's will to
resist entering into an unfavourable settlemenh Wit Rashman acting for Mat and
James. The principal evidence tendered of theseepmessentations and threats came
from Ki and Ki's mother. Mr McLaughlin gave evidendealing with the suggested
misrepresentations and threats and, in summaryingtéhat he had not made
misrepresentations and threats and the evidencki @ind Ki's mother was an
exaggerated and distorted account of matters wiledn properly explained involved
no element of misrepresentation or threat whatever.
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Before dealing with the individual matters whichvbdeen raised, | repeat my earlier
assessment of Mr McLaughlin as a witness which thas he gave his evidence
apparently fairly and persuasively. He did not Healh matters of detail that were
alleged to have occurred but, in my judgment, iBatonsistent with him giving
truthful evidence as, in relation to many of thetters of detail, they were not matters
of real concern to him at the time and it is napsising that he does not recall those
matters of detail, if they occurred, many yearsratie event.

As regards Ki's evidence, | have already indicatiegt | treat it with very great
caution. It is clear that Ki says things that amapdy untrue either because he
knowingly makes them up or because he has grelataski capacity for persuading
himself in relation to events that did not happ&s.to Ki's mother, she has shown
immense loyalty to Ki but this loyalty is at thepense of her ability to give accurate
evidence as to the events. Ki's father does not¢raghat any threats were made
directly to him save possibly for something saithet meeting on ¥5February 2002.

| have to treat Ki's father’s evidence with circymastion because he denied having a
discussion with Mr Seago about the negotiationsh wir Rashman when the
contemporaneous correspondence unmistakably retedl&i’'s father did have such
a discussion. Ki's father gave evidence about gligsical and mental state in the run
up to the meeting in the Intercontinental Hotettloa 18" February 2002 but | am not
prepared to accept that evidence. That evidenceaapmifficult to square with the
other things Ki was doing with a view to developinig career in that period. If Ki's
father had said that Ki was disappointed about whdthappened to the collaboration
with the four boys or even that he was angry aisentul, such evidence would be
more credible. However, Ki's father described titeagion as one where Ki was very
seriously ill and out of control and that | do matept.

It is also highly relevant that the Claimants hawe demonstrated to me that Mr
McLaughlin had any sufficient motive to behave e tway he is alleged to have
behaved. At the relevant time he was a successiig writer and record producer. He
was involved in a number of projects. He did hapé¢nefit from the success of the
threesome Busted. However, he was also preparedsist Ki with Ki's career and
there is no doubt that he was of considerabletassis to Ki although in the end very
little seems to have come of it. Ki regarded Mr Malhlin as his friend. Ki saw Mr
McLaughlin’s attendance at the meeting on th® B&bruary 2002 as being in the role
of an impartial go-between.

Further, although the Claimants’ case now is thatMLaughlin made threats to Ki,

Ki and Ki's parents obviously did not regard Mr Malghlin as a man who issued
threats at the time. A good example of their atétuo Mr McLaughlin was that at

Easter 2003, following the birth of Mr McLaughlintkaughter, Ki's parents made a
gift of a soft toy to the McLaughlin family.

Mr McLaughlin was not employed by Mr Rashman orsiige Management and had
no contractual relationship with Mr Rashman or fgesManagement. He was not
part of the management team for the threesome @8ubteso far as the Claimants
gave evidence that Mr Rashman said that Mr MclLaoghwas part of the
management team, | do not accept that evidence.
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In Mr McLaughlin’s evidence, he explained his assssnt of the dispute as to the
songs at the time. He said that it was not “a lsgute” and should have been the sort
of dispute that could easily have been sorted etwéen the four boys.

In so far as the Claimants allege that Mr Rashmadenthreats to Ki to force Ki to
enter into the settlement agreement, such a casentsary to the evidence given by
Mr Rashman as to his attitude to the dispute. eralveady referred to Mr Rashman’s
evidence that he thought that James and Mat shzrulkcbnciliatory and give Ki and
Owen something of what they claimed because it dowt matter very much to
James and Mat and would allow everyone to movedoaw

The first alleged threat or improper pressure a i was warned it would be unwise
to make a complaint about his expulsion from theugr the use of the songs by
James and Mat or the use of the name Busted bettasiseould damage his career in
the music industry.

Mr McLaughlin did tell Ki to “move on”. He told Kito “dry your eyes”. Mr
McLaughlin gave that advice with a view to beindpiiel to Ki. He was at that time
introducing Ki to people in the music industry acwlld see that it would be best for
Ki to be positive about his future. | regard theviad as good advice. There was
certainly nothing improper about the giving of tidvice. The Claimants’ case on this
matter suggesting that the comments amounted hoeattor improper pressure is a
distortion of the real position. In so far as italdeged that Mr McLaughlin put Ki
under improper pressure in some way, | rejectshggestion.

It is next alleged that Mr Rashman made a misrgptation by stating that the
original agreement whereby the boys would sharestailgs equally” had come to an
end or was not valid.

| have already held that the four boys did not makeg binding song writing
agreement. Mr Rashman explained to Mr Seago inraersation to which | have
already referred that his statements to the bogsble®n to do with a possible future
agreement in the event of a recording contracthi§ is what the Claimants are
referring to then the statements made by Mr Rashwene accurate and were not
misrepresentations or any form of improper pressure

The next allegation made by the Claimants is thdid Claimants sought to contest
the issue of ownership of the songs Ki's parentsld/oisk losing their home. At the
trial, this allegation took on a central positionthe case that improper pressure was
put on the Claimants and, in particular, Ki. Wheingive his evidence he suggested
that Mr McLaughlin had told Ki that there had beemeeting between Mr Rashman
and James’ father at which the question of howrasgurise Ki was discussed. The
suggestion was that Mr Rashman and Mr Bourne khedvKi's relationship with his
parents was his “Achilles heel” in that Ki would bery concerned not to do anything
which would cause any harm to his parents. With itmanind, the suggestion goes,
there was a conspiracy to threaten Ki that if ledtup for himself the other side
would take away his parents’ house, in a way whkictlid not wholly understand. He
thought that the other side were getting a chuckleof the idea that they would take
away Ki's parents’ house.
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In my judgment, the Claimants’ evidence on thisnp@s another gross distortion of
what really happened. First of all, | do not fifcht Mr McLaughlin or Mr Rashman
or anyone else ever threatened legal proceediragasici, or Ki and Owen, or Ki's
parents. | have already referred to Mr Rashmarnideexe where he suggested to Mr
Seago that court proceedings were not the way fotwh®r McLaughlin was
reasonably clear that he did not discuss with Kigbssibility that Ki's parents might
lose their home.

I do find that Ki and his parents did give thougghthe implications of Ki’'s challenge
to the ownership of the songs. Ki had acted orathece of Mr Seago to register his
claim to the songs. He must have appreciated fthia¢ imatter was not settled and his
interest continued to be registered, that would/pke a conflict which would have to
be resolved in some way. It is entirely probabk ti and his parents realised that if
Ki was to press his claim he would either haveue er be sued. Ki and his parents
very probably realised that litigation would be erpive and they did not have
substantial assets save for Ki's parents’ home.

Thus, | find that this allegation of a threat tekgaaway Ki's parents’ home, in so far
as it has any foundation in fact, stems from Ki dmnd parents considering for
themselves what the consequences would be, giegnfiliancial position, if Ki were
to get involved in litigation with, for example,racord company who had signed the
new threesome Busted.

The next matter raised by the Claimants is thais isaid that Mr McLaughlin
misrepresented that he was Ki's friend and onlytegrhe best for Ki and Ki could
trust him.

| find that Mr McLaughlin was indeed friendly to Kind sought to act in Ki's best
interests by advising him to move on and also, npoagtically, introducing him to a
number of contacts in the music industry. There wasmisrepresentation and no
pressure and certainly no improper pressure plangfi.

It is next alleged that Mr McLaughlin said that thest that the Claimants could hope
for would be the two songs that they were offeradrd the meeting on I5February
2002. It is not clear how far this allegation isngepursued by the Claimants. Even if
Mr McLaughlin did say something along those linest and his parents, it does not
amount to a misrepresentation nor any kind of irpprgressure.

Then it was said that Mr McLaughlin told Ki thatKifi took the two songs he was
offered on the 18 February 2002, Mr McLaughlin would arrange forrthéo be
recorded. As before, it is not clear how far tHiegation is pursued by the Claimants.
In any event, Mr McLaughlin did assist Ki in retatito the two songs and | do not
find that there was any false representation orilpyoper pressure in this respect.

The next allegation is that Mr McLaughlin misremeted to Ki that Year 3000,
Psycho Girl and Sleeping With The Light On wouldt be used as anything but
fillers on an album.

In the course of his evidence, Ki took this pomtnewhat further. He complained that
these songs were included on the Busted albunh. élelsuggested he felt physically
sick when he saw that the album contained SleeWiit The Light On and Year
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3000. That was when he says he realised that Mradghlin and Mr Rashman “had
all along been screwing me”.

Ki's evidence does not make much sense. The seitieagreement provided that Ki
and Owen were to give up any claim to four sondg ®nly point in Ki and Owen
being asked to give up any claim to those four samguld be that the songs would
be available to be used by the threesome BusteaindiOwen knew at the time of the
settlement agreement, at the least, that the nesteBuwished to enter into a
recording contract.

In any event, the alleged misrepresentation isliged misrepresentation as to the
existence of an intention. For the alleged statérfeeamount to a misrepresentation it
would have to be shown that the maker of the stmerad a settled intention to do

something at the time when he made his statemeheteffect that he did not have a
settled intention to do that thing. However, in geriod up to March 2002, no one

could realistically say what songs would end umbeecorded and what songs would
appear on an album and later be released as & sindlwhat songs would never be
released as a single. In my judgment, there isustagable case of misrepresentation
on the facts of this case.

The next allegation relates to a statement allgge@ide by Mr Rashman to Owen.
Mr Rashman allegedly said to Owen that it wouldrb®wen’s best interest to enter
into the March 2002 agreement. | find that no sstetement was made. Mr Rashman
denied making any such statement. Mr Rashman’diposvas that he did not see
why Owen would necessarily want the two songs wliames and Mat gave up in
favour of Ki and Owen under the agreement. That paithe agreement seems to
have been driven by Ki's aspirations and not Oweasjsirations. However Owen had
told Mr Rashman around Christmas 2001 that he wimalde the matter to Ki and Mr
Rashman did not seek to persuade Owen otherwise.

A further allegation in relation to Owen is that N¥rcLaughlin allegedly said to

Owen that Owen would have an option to record $teeW/ith the Light On and that

James and Mat did not intend to record that songer®s evidence did not support
the pleaded allegation.

Having reviewed the various allegations of misrepreation and threats allegedly
made to the Claimants and Ki's parents, | find thatClaimants have not established
any one of the allegations of misrepresentationtarehts.

There was an important meeting at the Intercontaiedotel, where Mr Rashman
was staying, on the TS ebruary 2002.

Present at the meeting were Richard Rashman, K3, r{other, Ki's father and Mr

McLaughlin. Richard Rashman was representing Mdtlames. Mr McLaughlin was
invited in his role as a go-between. Ki and Ki'squas did not invite Mr Seago to the
meeting. That was their choice.

| heard detailed evidence from each of the pergoesent at the meeting on the"15
February 2002. | will now record my findings asatbat transpired.
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| do not accept that Ki was ill or, as he putrit;la-la-land” during the meeting. | find
that Ki was uncomfortable and perhaps rather régeabout the band splitting up
and Mr Rashman not accepting his claim to haveritnried to the songs. However,
Ki did participate in the meeting although whengaee evidence he professed not to
have any real recollection of what happened.

The purpose of the meeting was to see if the dés@lout the songs could be
resolved.

There was a long statement made by Mr Rashmare &tetiinning of the meeting and
there was general discussion. Ki's mother got upseéi's father helped to quieten
things down. Ki's father wanted progress to be maidbe meeting.

Mr Rashman made a specific offer of shares in wsrgongs. That offer was 80% of
Who's Your Daddy and 20% of What | Go To School,Fsire Knows, Sleeping With

The Light On and Psycho Girl; these percentages weebe for Ki and Owen with the

remainder for James and Mat.

Ki flatly rejected Mr Rashman’s offer. Mr Rashmagwed that his offer was not very
far from the offer made by Mr Seago in the eadiemrespondence.

Ki stated that he wanted 100% of Who'’s Your Dadsl}go of two other songs, 40%
of two other songs and 30% of one song.

Although the contrary was suggested, | find thatRdshman did not offer during the
course of the meeting to give to Ki and Owen alVéfio’s Your Daddy and She
Knows.

Ki stated that he did not want to have his namamnsongs with James and Mat and
that what he really wanted was a record deal. MshRen stated that he would take
to James and Mat a proposal that Ki and Owen shoaNé Who’s Your Daddy and
one other song. Mr Rashman did not really want thatome because it would
involve giving up a single whereas he would ratjiee percentages.

Ki stated that he wanted She Knows plus Who's YBaddy. Mr Rashman did not
want to give up She Knows.

Towards the end of the meeting, Ki's parents apgeanthusiastic about the prospect
of a “clean break”, that is to say, a division imthole songs and not the allocation of
percentages in songs. There was discussion aboitations on an agreement as to
whole songs, in case Ki did not get a record deal.

There was no concluded agreement at the end ohéeting. Ki and his parents had
indicated that they wanted to think about the psa®and talk to others about them.

Mr Rashman said he understood why Ki wanted the tjfpdeal proposed but he did
not understand why Owen would want it. Owen wouwddbletter off with percentages
and song writing credits. Ki said he had his owaldeth Owen and Owen would
agree to whatever Ki negotiated.

Mr Rashman told Ki and his parents that he expethedthreesome Busted to
conclude a record deal.
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Mr Rashman did not make any threats at this meehliog did Mr McLaughlin. The
meeting ended more amicably than it had begun.

It was not suggested at the meeting that Mr Raslmeraained Ki's manager.

After the meeting, Mr McLaughlin had a brief corsation with Ki's parents. Mr
McLaughlin told Ki's parents that he thought thiaé tmeeting had produced a better
atmosphere. Mr McLaughlin denied talking about §lgn B”. Ki's mother says that
Mr McLaughlin stated that if the matter was notesgt “they” would go to “plan B”.
She took plan B to be a reference to “them” suingid his parents; it was suggested
that that's what Mr McLaughlin was talking aboutnmost of the meeting. | find that
this is wholly untrue. If there was any discussibfiplan B” it can only have been the
proposal that the songs be split as a whole rati@r as a settlement providing for
percentages of songs.

| also find that a deal for Ki under which he toskole songs, namely, Who's Your
Daddy and She Knows was in Ki's interests. Mr Selag said on 1%January 2002

that he was keen for Ki to record Who's Your Dadég. to She Knows, Johnnie
Blackburn of Sonic/Epic had liked the song. Mr Malglin thought it was a strong
song. By having whole songs, Ki and Owen would haeebenefit of not needing to
seek permission from James and Mat to record thmsgs.

After the meeting of 1B February 2002, there were discussions between Mr
McLaughlin and Ki's father as to what Ki and hisrgas wanted to do. Mr
McLaughlin reported the position of Ki and his p#eeto Mr Rashman.

On the 18 or 19" February 2002 Mr Rashman wrote a letter to Mr 8edge letter
was sent by fax on the & ebruary 2002. The letter bears the dat® Eébruary
2002 but that was not the date of composition @ngmission of the letter. The letter
is headed “without prejudice and subject to contraihe letter began by stating that
Mr Rashman was pleased everything was settled. ideevthat on the strength of Mr
McLaughlin’s reports as to what Ki and his parengmted. The letter states that Ki
had asked Mr Rashman to send Mr Seago a fax mgliwhat was agreed. The letter
then outlined a proposal in relation to Who's Yddaddy and She Knows. The
proposal was not as simple as Ki and Owen acquitid@ of both songs. There
were qualifications as to what would possibly hapgeKi did not record the songs
but had benefits from them in another way. In seoneh cases, James and Mat would
also participate. In return for this agreementawmour of Ki and Owen, Ki and Owen
were to drop any claims they had on the other “Béaties songs” which were said to
be, for example, What | Go To School For, Psychd, Giear 3000 and Sleeping
With The Light On.

The letter sent on the Y9 ebruary 2002 gave rise to further discussiongrd vas
further discussion between Ki and his parents erotie hand and Mr McLaughlin on
the other. There was communication between Mr Rashsrsolicitor and Mr Seago;
Mr Rashman'’s solicitor had been copied in to théetesent on the f9February
2002. Mr Rashman also had a discussion with Kilseia

Mr Rashman’s understanding of the state of plathat point was that Ki and his
parents wanted the deal proposed in the letter mert$" February 2002 but Mr
Seago was against the deal. This seems to be ooated by Ki's evidence that Mr
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Seago told Ki not to sign the settlement agreern&@2™ March 2002. Mr Rashman
understood why Mr Seago might prefer a settlemenithvinvolved percentages in
more songs rather than a settlement dealing wihtero songs.

This difference of approach between Mr Seago onathe hand and Ki and his
parents on the other explains the next two letteas were sent. On 22February
2002 Mr Seago wrote to Mr Rashman and ofi Rébruary 2002 Mr Rashman replied
to Mr Seago. Mr Seago said in his letter that ftbendiscussions he had with Ki and
his parents since the “i5February 2002, Mr Seago believed that Ki's partents
understanding of a satisfactory alternative to wr fway split was different from that
proposed in the letter sent on"Bebruary 2002. Yet in his letter of 2&ebruary
2002, Mr Rashman wrote that Ki's father had conéicdhthat the letter sent on'19
February 2002 described the matter correctly. Kiaher denied having a
conversation with Mr Rashman at this point. Howetee letter clearly refers to Ki's
father confirming something and the letter washie Claimants’ possession as they
disclosed it.

Mr Rashman's letter of Z6February 2002 offered “to close” the settlemere. d4id
he had told Ki's father that James and Mat woulfdall the qualifiers” by which he
meant the qualifications which prevented there dpen agreement as to outright
ownership of two songs in Ki and Owen. The letteeréfore proposed that Ki and
Owen would have Who's Your Daddy and She Knows daches and Mat would
have What | Go To School For, Year 3000, Psycho adid Sleeping With The Light
On. Mr Rashman said this was conditional upon treement being executed that
week. The letter also recorded that Ki's fathed tMr McLaughlin that Ki and his
parents were happy with this new proposal. Mr Rashnmvrote on his copy of this
letter a note which read: “Scott said he’'s spokekddie and all agreed”. This shows
that Ki's father spoke to Mr Rashman and agreedptioposal for 100% of the two
songs to go to Ki and Owen. Mr Rashman’s note stisted that his solicitors were to
speak to Mr Seago.

Following the letter of 2B February 2002 referring to Ki and Owen taking 10606
Who'’s Your Daddy and She Knows, the matter was omeued in essentially those
terms. Completion of the documents was handled bREMshman’s solicitors and Mr
Seago. Mr Rashman’s solicitors sent Mr Seago adiaft on 4 March 2002 and the
matter was completed on®March 2002. The documents before the court shew th
various communications between Mr Rashman'’s sotigiand Mr Seago during this
period and the various drafts of the final agreemém fact, there was only one
amendment to the initial draft and that amendmhindt affect the operative terms
but identified Mr Seago’s interest as a trading eashBad B Music rather than the
limited company, Champion Management and Music tachi

I will refer in a moment to the final terms of thencluded agreement of March
2002. However, it is relevant to refer to an oddityich arose in the evidence at the
trial as to the drafting of this agreement. Ki's they stated that Mr Rashman’s
solicitors prepared a draft agreement with “a gaggilause”. Ki's father supported
her recollection of this. Based on this recollectiki’'s mother stated that she was not
prepared to allow Ki to agree to the gagging cladszordingly, she says that she
telephoned Mr Seago to require the removal of @hggmg clause and the gagging
clause was then removed from the draft and the dwd then executed.
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Having reviewed the documents before the court sigpwhe drafting of the final
agreement, there is no sign of any draft which @ioetd a gagging clause. There is
equally no sign of any communication between MrHR@sn’'s solicitors and Mr
Seago discussing a gagging clause. It is not cdelplenpossible that there was a
draft document with a gagging clause which has lbe¢n found and it is not
impossible that there was an oral communicationveéeh Mr Rashman’s solicitors
and Mr Seago of which no trace has survived. Howewaving seen the documents
that do exist, | regard the evidence of Ki's motlaed Ki's father as to a draft
containing a gagging clause as improbable in tlieemre. It is however relevant to
point out that if their evidence were right onstipioint it would go a considerable
way to undermine their case based on undue infeigacthe effect that Ki was
pressurised into signing up to a settlement whighRdshman and Mr McLaughlin
insisted he had to sign up to.

The settlement agreement was date®f ®2arch 2002, was signed by the four boys
and also signed by Mr Seago. The settlement agm@emehort and is in these terms:

“In consideration of the sum of one pound (£1) daykach of
KF and OD and JB and MS to the other (receipt oictvis
hereby acknowledged) and for other good and vaduabl
consideration, it is hereby irrevocably and unctodally
agreed that: -

(&8 JB and MS have no claim, right, title or other rett
(including copyright interest) in or to the musicaid
lyrical compositions entitled “Who’s Your Daddy”
(alternative title “Betta Be Fine”) and “She Knowsihd

(b) KY (sic) and OD have no claim, right, title or othe
interest (including copyright interest) in or toeth
musical and lyrical compositions entitled “What & Go
School For”, “Year 3000”, “Psycho Girl’, “Sleeping
With The Lights(sic) On”.

Each of the parties agreed to execute such further
documentation necessary to give effect to the térensof.

This Agreement shall be governed by English Law #mel
English courts shall be the courts of exclusivesgliction”.

| have already referred to the fact that in Octdd@1 James and Mat held auditions
for a third member of a new group and selected kgh&impson. The three of them
formed a new group which took the name Busted.

The Defendants’ evidence was that Charlie Simpsdaed a great deal to the
attractiveness of the new group. | was not asketheyClaimants to take a different
view of the contribution which Charlie Simpson made

The new three person band set about finishing theeod tape started in Steve
Robson’s recording studio in August 2001. | finctthhe contributions of Ki and
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Owen to the demo tape were removed and Charlie Simp vocals and bass guitar
were added. Charlie Simpson went into the studiddmember 2001.

Mr Rashman intended to take the three man Bustese# record companies in
January 2002. That would give him time to finiske themo tape. However, Steve
Robson’s manager was a Miss Sarah Vaughan who lsasaa A&R Administrator
at a record company, BMG, headed by Simon CowellRdshman agreed at Miss
Vaughan’s request to let Simon Cowell have an eadw of the new group. Simon
Cowell's reaction was positive and he asked Mr Rashto come back to Simon
Cowell first when Mr Rashman decided to introdube ihew group to record
companies.

The new group made a three track demo tape of Wkat To School For, She
Knows and Psycho Girl. The demo tape, in an ustified state, was played to Simon
Cowell. The demo tape was later finished off and farther tracks, Year 3000 and
You Said No (also known as Crash and Burn) weree@dd\s | have already
indicated, any contribution by Ki and Owen to thenw tape recorded in August
2001 was removed from these later versions of #mecdtape.

In January 2002, once the five track demo tape avathe eve of completion, Mr
Rashman arranged meetings with record companie<;,BWhiversal, Sony, Jive,
Wildstar and Parlophone.

Simon Cowell of BMG liked the new group. So too &idul Adam of Universal. Paul
Adam was particularly enthusiastic. The result wampetition between BMG and
Universal to sign the band. The band preferred &hsad.

There was evidence as to BMG's reaction and these some discussion as to
whether BMG had made an “offer” or had given andation short of an offer.

Eventually the band entered into a recording agesenwith Universal-lsland
Records Limited on ' March 2002. This recording agreement was concluated
time when the settlement agreement was in drafin falthough the settlement
agreement was not executed untii@@arch 2002. The agreement with Universal did
not refer to any particular songs.

Mr McLaughlin gave evidence, which | accept, that khew certainly before he
signed the settlement agreement that James anchddabeen in negotiations with
Universal.

In February and early March 2002, Mr Rashman ingat#d a publishing deal for the
new group. Negotiations took place later and aiphivlg agreement was concluded
with EMI Music Publishing Limited on"®August 2002.

The new group, called Busted, released What | G&alaool For as a single. They
released an album two weeks after the releasei®tihgle. By Christmas 2002, the
album had not sold particularly well. It was no¢ar whether the new group would
succeed. In January 2003, the group released Y@ &s its second single. That
release was much more successful and a third si@ghsh and Burn, reached number
one in the charts.
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The three person Busted played numerous conceWtgeatbley Arena and won two
Brit Awards in 2004. The group later broke up.

In December 2001, Mr McLaughlin introduced Ki tarfTBowen of Done & Dusted
and in January 2002 to Paul Morrison of Done & BdstThe purpose of the
introduction to Mr Morrison was with a view to Mr dvwrison becoming Ki's

manager. Mr Morrison indicated that he might beerested in managing Ki. Ki's
parents met Mr Morrison two or three times to dsscivir Morrison’s plans for Ki.

When Ki's parents gave evidence they tried to jpgrtthese meetings with Mr
Morrison as very brief and very preliminary and rexdlly about management of Ki at
all. This seems to have been because the Claimeasg at the trial was that Mr
Rashman remained Ki's manager until long past M&@02. In my judgment, it is
quite clear that the meetings with Mr Morrison weegious meetings with a view to
taking on Ki's management. After all, on the finginl have earlier made, Mr
Rashman ceased being Ki's manager in around OcRElfHr.

The approach to Mr Morrison was on behalf of Kiredcand not on behalf of Ki and
Owen.

Shortly after the split Ki and Owen wrote a songetiner, Two Lads, but by the
beginning of 2002 Ki wrote three songs without Ow@m the evidence before me,
there is no real sign of Ki and Owen intendingteygsogether and Ki appears to have
approached the matter on the basis that he woudddmdo artist. Mr McLaughlin and
Mr Morrison put Ki in touch with some musicians wbould be a backing band for
Ki. Mr Morrison also introduced Ki to a group call&he Dirty Geezers.

After March 2002, Ki does not appear to have usedservices of Mr Seago. He did
not sign the draft agreements prepared by Mr SellgcSeago wrote on 1BApril
2002 but no agreement was reached with Mr Seagdvarseago does not appear to
have played any part in Ki's solo career.

Ki wanted a record deal and Mr McLaughlin took Kirheet two independent record
labels, Wildstar and Concept Records. Mr McLaugtdiranged for Ki to see a
publisher, Windswept Music, although the meeting wancelled. In the first half of
2003 Ki approached a new prospective manager, AndAdams, and a formal
management contract with Mr Adams was signed dhil®ie 2003.

Notwithstanding these efforts to progress in thesimindustry, Ki has not had any
real success. Nor has Owen.

Theissues

240.

The parties have drafted and agreed the followasgeas which arise, or potentially
arise, in this litigation. I will set out the futxt of the issues below.

Issue 1: composition of and copyright ownership in thegsin

1.1 What were the respective contributions of ezfdine Claimants and the First and
Second Defendants to the composition of each ofdlf@ving songs: “Sleeping With
The Light On”, “What | Go To School For”, “Psychoir3, “Year 3000”, “Who'’s
Your Daddy” and “She Knows”?
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1.2 Were the Claimants (or either of them) the tj@athors with the First and/or
Second Defendant of the musical and literary wardsiprised in each of those 6
songs?

1.3 Did the Claimants and First and Second Defetsdagree the alleged songwriting
credit agreement (or any other songwriting, cogyrigr income sharing agreement)
and if they did so what were the terms of theireagnent and what was its effect (if
any) in law?

1.4 Having regard to the fact that the First Claimand the First and Second
Defendant were minors when any such agreement \adg nis it enforceable against
the Defendants after they attained the age of rigfor

1.5 Who were the first owners of the copyright &tle of the said songs? Did the first
owners of the copyright hold the copyright on triest the Claimants and First and
Second Defendants in equal shares pursuant to ltege@ songwriting credit
agreement? If there was a partnership, were thg aomyrights partnership property?

Issue 2: issues relating to the Management Agreement, apdriticular:

2.1 When did the management agreement dated 15h\28@1 terminate as between
Prestige Management and each of the Claimants?

2.2 What (if any) duties did Prestige Managemenf@nRR owe the Claimants and
the First and Second Defendants between 3 Octd®k and the signing of the 22
March 2002 Agreement?

Issue 3: Partnership issues, and in particular:

3.1 Was the collaboration between the Claimantsth@drirst and Second Defendants
between late January 2001 and 8 October 2001 agpsinip?

If so:

3.2 What property comprised the partnership prgpairthe partnership as at the date
of dissolution, 8 October 2001? In particular didnclude: (i) the copyright in the
musical and/or literary works comprised in the saidongs or any of them; (ii) the
goodwill in the name Busted (this involves a coasidion of whether there was any
goodwill in the name “Busted” as at 8 October 2Q@ii) the US and UK trade mark
applications in the name “Busted” registered byn&id Rashman prior to 8 October
2001; (iv) the performers property rights in redngs embodying the performances
of the Claimants and the First and Second Defesdduning their collaboration?

3.3 What were the legal duties and obligationshefgartners to each other during the
dissolution period, and in particular what if angluciary duties were owed, what
remedies are available for breach of those dutiesvehat is the basis (if any) for
claiming an account?

3.4 Is there a liability (subject to any equitatiefences) to account for profits derived
from the First and Second Defendants’ use of pesire property?
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3.5 Whether the March 2002 Agreement representgadccount and/or winding up
of the partnership?

3.6 Were the Defendants in breach of their fidycguties towards the Claimants and
if so in what respects and with what consequences?

3.7 Are the Claimants entitled to rescind the 22d1&2002 Agreement on the ground
of material non-disclosure?

3.8 In relation to the fact that the First Claimamd both the First and Second
Defendants were minors when the partnership cometgnés the partnership
enforceable against the First and Second Defendants more specifically: (i) was
the partnership binding on the minors; (ii) were thinors entitled to repudiate the
partnership when they reached 18; (iii) did anythed minors in fact repudiate the
partnership when they reached 18 and if they didtwahe the legal consequences?

Issue 4: are the Claimants entitled to rescind the 22 M&@02 Agreement on the grounds
of actual and/or presumed undue influence, andifgdly:

4.1 In relation to the allegation of actual undoiduence?

1) Did the Sixth and/or Eighth Defendants make gleaded representations
and threats to the Claimants?

2) Did the undue influence induce the Claimant® isigning the 22 March
2002 Agreement?

3) Are the First and Second Defendants bound bytiteie influence of the
Sixth and/or Eighth Defendants?

4.2 In relation to presumed undue influence:
1) Does the 22 March 2002 Agreement call for anlamaiion?

2) Was there a sufficient relationship of influermetween the Claimants and
the Sixth, Seventh and/or Eighth Defendants?

3) Are the First and Second Defendants bound by piesumed undue
influence?

4.3 Was the 22 March 2002 Agreement affirmed byGlemants by delay and/or by
conduct?

Issue 5: Are the Claimants entitled to relief, includingscission of the 22 March 2002
Agreement, based on misrepresentation?

Issue 6: Whether any of the Claimants’ claims are barredtle doctrines of laches,
acquiescence or estoppel.

Issuel.1l
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241. Issue 1.1 seeks to identify the contributions oKd Owen and James and Mat to the
composition of six songs. If the settlement agregmehich deals with the six songs,
is binding on the parties, then it is not necesdaryanswer issue 1.1. In these
circumstances, | will, in accordance with lateruss, determine whether the
settlement agreement is binding and then will retarissue 1.1 to comment upon it.

Issuel.2

242. Issue 1.2 follows the findings in issue 1.1 and,wath issue 1.1, | will defer
consideration of issue 1.2.

Issue 1.3
243. Issue 1.3 is:

“Did the Claimants and First and Second Defendagtse the
alleged song writing credit agreement (or any otBeng
writing, copyright or income sharing agreement) dritley did
so what were the terms of their agreement and wiaast its
effect (if any) in law?”

244. | have addressed this issue in detail when makipgeanlier findings of fact. Those
findings of fact conclude the issue. | hold thag fbur boys did not make any binding
agreement as to song writing credits or as to senting or as to copyright or as to
sharing of income.

Issue 1.4

245. Issue 1.4 raises the question whether any agreefmentl pursuant to issue 1.3 is
enforceable against James and Mat after they rdagigateen. In view of my finding
that there was no such agreement of the kind exfetw in issue 1.3, issue 1.4 does
not arise. In view of the fact that my finding thlére was no relevant agreement was
based on findings of fact which turned to an extamthe credibility of witnesses, |
do not think it is appropriate to go on to consifigther questions of law and possibly
further questions of fact which might arise if iex@ necessary to answer issue 1.4.

Issue 1.5
246. Issue 1.5 asks:

“Who were the first owners of the copyright in eadhhe said
songs. Did the first owners of the copyright hdid topyright
on trust for the Claimants and First and SecondebDadnts in
equal shares pursuant to the alleged song writireglitc
agreement. If there was a partnership, were thg sopyrights
partnership property?”

247. If the settlement agreement is binding on the psttien it is not necessary to answer
the question in issue 1.5. | will therefore defensidering issue 1.5 until after | have
determined whether the settlement agreement renhémesng. By that point | will
also have considered whether there was a partpdvshiveen the four boys.
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249.

Issue 2.1 asks when the management agreementiditddarch 2001 terminated as
between Prestige Management and each of Ki and Owen

| have addressed this issue when making my detéieihgs of fact earlier in this
judgment. | hold that the management agreementdeaderegards each of Ki and
Owen on the 8 October 2001. The letter 0@ ctober 2001 signed by Ki and Owen
was a repudiatory breach of the management agreennéch Mr Rashman accepted
on 8" October 2001 as terminating the management agréerfiee management
agreement therefore terminated on theCRtober 2001. Further, Mr Rashman and Ki
and Owen agreed in the conversations up to ancher8t October 2001 that Mr
Rashman was no longer the manager for Ki and Olfé@nhad been necessary to go
further, 1 would also hold, consistent with my éarlfindings, that Ki and Owen
signed a document recording that the managemeeemgmt was at an end. That
document was signed some time in October 2001.

Issue 2.2

250.

251.

252.

Issue 2.2. asks what duties Prestige Managemenbrakll Rashman owed the four
boys between the30ctober 2001 and the ¥March 2002.

Prestige Management and/or Mr Rashman ceased tteebmanager of Ki and Owen
on the & October 2001. After that date Prestige Manageraedior Mr Rashman

were not the manager for Ki and Owen and did na¢ éivand Owen any duties as
manager. It is not suggested that there was angr atbntractual or fiduciary

relationship between Prestige Management and MhrRas on the one hand and Ki
and Owen on the other.

There does not appear to be any dispute as toethéonship between Prestige
Management and/or Mr Rashman on the one hand andsJand Mat on the other
hand in the period October 2001 to March 2002 .ummary, Prestige Management
through Mr Rashman was the manager for James andnNtaat period on the terms
of the management agreement of"1®arch 2001 and the further management
agreement of late November 2001. When Mr Rashmsgudsed a settlement of the
dispute as to the songs at the hotel ofi EBbruary 2002 with Ki and Ki's parents,
Mr Rashman was acting as the manager of James ahémd the negotiations with
Ki and Ki's parents were not complicated by anytry relationship between Mr
Rashman and Ki and in that sense they were arm¢gHecontractual negotiations.

Issue 3.1

253.

254,

Issue 3.1 asks whether the collaboration betwee®iien, James and Mat between
late January 2001 and'®ctober 2001 was a partnership.

In due course, | will refer to the way in which tB¢aimants have pleaded their case
as to the existence of a partnership and the poiatte by the Defendants in relation
to that pleading. However, before | consider thg wmawhich the matter is pleaded |
will describe the case which the Claimants wispuaoforward and which they did put
forward both in Opening and in Closing Submissions.
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The Claimants assert that there was an agreeménede the four boys as to the
nature of their collaboration, that the agreemess wontractually binding and that the
contract was a contract of partnership. The Clatmansh to put their case for the
existence of an agreement on the basis of an exprasagreement, alternatively, an
agreement to be implied from their conduct.

Section 1 of the Partnership Act 1890 defines attyaship” as “the relation which
exists between persons carrying on a businessnmmom with a view to profit”. As
Lord Millett pointed out in Hurst v Bryk2002] 1AC185 at 194F, this definition does
not refer to the existence of any contract betwiberpartners. However, Lord Millett
explained, in the same case, at 194C, that a pshipeis a consensual arrangement
based on agreement and it is clear from the cotbaxtLord Millett was referring to
an agreement which had contractual force and effduts, it is a precondition to the
existence of a partnership that there is a bindmgractual relationship between the
parties and the law will then determine whethert thantract is a contract of
partnership or creates some other relationship.

A partnership will, of course, often be created dxpress agreement between the
parties. The agreement need not be in writing. 8dreement can be created formally
or informally. In the event of a dispute as to Wieetthe parties made a relevant
express agreement, the court will normally recelivect evidence as to the making of
the express agreement and will then determinegigei between the parties. If, for
whatever reason, there is no direct evidence ofrtaking of the express agreement,
then the court may be able to infer from other em@e that the parties did indeed
reach an express agreement.

The agreement which is necessary for the existeheepartnership need not be an
express agreement. The existence of such an agneenay be implied from the
conduct of the parties. If, for example, two or m@ersons carried on a business in
common with a view to profit and distributed the imeome of that business between
them, it may well be appropriate to imply the esuste of a contract between them,
the terms of which contract provided for those pessto carry on that business and to
have rights and obligations in relation to thatibess and the benefits and the
liabilities to which it gave rise.

There is no dispute in this case, at the theoldgeal, as to the possibility in law of
there being a contract implied from conduct andhsaccontract being a possible
contract of partnership. The possibility of implgim contract of partnership from
conduct is referred to in_Medcalf v MardelCourt of Appeal, 2 March 2000
(unreported), _Phillips v Symdg2002] 1 WLR 853 at [43] and _Greville v Venables
[2007] EWCA Civ 878, to which my attention was draw he facts of those cases are
of little relevance to the present case and | mesdrefer to them further. However,
the last of the three decisions contains a helgitdtion from the judgment of
Bingham LJ in_Blackpool and Fylde Aero Club Ltd Va&kpool Borough Council
[1990] 1 WLR 1195 at 1202 (not itself a partnersbgse) where it was stated that
contracts were not be to lightly implied; but a tant could be implied where the
court was able to conclude with confidence both tha parties intended to create
contractual relations and what the terms of théreshwere.

| was also referred to Khan v MigR000] 1 WLR 2123. That was a case of an
express agreement on a joint business venturepates had begun to implement
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the agreement but the business had not commeredidgr The House of Lords held

that there was no rule of law that parties to atjeenture did not become partners
until actual trading commenced. The case does ffiat any assistance in the present
case in relation to the Claimants’ contention ttiegre was an express contractual
agreement between the four boys. That issue isteemna be decided on the specific
facts of the present case. However, if | held thatfour boys did make an express
contractual agreement which could in law be a gastmp | woud not hold that the

case fails merely because the four boys did netadlgtsecure a recording contract. In
relation to the Claimants’ case as to the implaraf a partnership from conduct, it

seems to me that | should take into account atl@tircumstances in the period from
January 2001 to October 2001 to see how mattersiaizad and then decide whether
such an implication is appropriate.

I will now refer to the way in which the matter hasen pleaded and the arguments
that have arisen from the pleading. Paragraphtheofinal version of the Particulars
of Claim, which is the Re-Re-Amended ParticularsCedim (for simplicity | will
refer to this as the Particulars of Claim), pletag Ki and Owen and James made an
agreement on or around™2anuary 2001. Their agreement was that they worite
and perform together as a group with a view to iobtg a recording contract
releasing records and achieving success in thecmodustry. It is said that they
further agreed that a fourth group member was redquand they would carry out
auditions to identify and recruit a suitable fougtioup member.

Paragraph 8 of the Particulars of Claim refers se@nd agreement made in or about
the end of January 2001. This agreement was betaleéour boys and it is said that
they agreed that they would write and perform togets a group for the purposes
referred to in paragraph 7 of the pleading, namiyopbtain a recording contract,
release records and achieve success in the madsistry. It is then pleaded that from
the end of January 2001, the four boys considdremhselves to be a working group
and the membership of the group remained the santik itiis said, Ki and Owen
were excluded from the group in mid October 2001.

The question of a partnership is referred to fer first time in paragraph 38 of the
pleading. Paragraph 38 comes under the heading Clhimants’ claims arising out
of the matters pleaded above”. Paragraph 38 ea$lgnfileads that the Group
consisting of the four boys “was a partnership leemvthem which commenced at the
end of January 2001”. Paragraph 38 then stategptirauiant to the partnership, the
four boys carried out a number of specified agasit The Particulars of Claim had
initially pleaded that the partnership was a padiip for an undertaking, namely, the
securing of a recording contract and the recordging commercial release of an
album. The plea of a partnership for an undertaiuag deleted by amendment and in
its place it was pleaded that the partnership wasranership at will, which was
dissolved on 8 October 2001.

Paragraph 39 of the Particulars of Claim pleadsttie partnership between the four
boys was a partnership at will which was dissolved8" October 2001. The above
mentioned paragraphs in the pleading are the gntifehe pleading in the Particulars
of Claim as to the formation of a partnership iis ttase.

The Defendants accept that the pleadings identiggse which the Defendants have
to meet that there was an oral agreement for agrattip: see paragraphs 7 and 8 of
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the pleading. However, the Claimants go on to cahtéut the Defendants deny, that
there is also a pleading of a partnership to bdigdgrom conduct with the relevant
conduct being identified in paragraphs 7 and &efgleading (referring to the fact of
agreement) together with paragraph 38 of the phegdieferring to the activities
carried on “pursuant to the partnership”.

In my judgment, the original pleading is not welhffed for the purpose of alleging
the existence of a partnership, where there wasexjress agreement for a
partnership, but nonetheless the existence of tmgyahip is to be implied from the
parties’ conduct. Paragraphs 7 and 8 allege exgdpresumably oral) agreements,
which (the Claimants contend) amounted in law ta@oamtract (or contracts) of
partnership. Paragraphs 7 and 8 do not put forwardalternative plea where,
assuming that there was no express agreement, hetews the existence of a
partnership is to be implied from conduct. Nor dpasagraph 38 allege that the
existence of a partnership is to be implied fromdiet. Paragraph 38 puts matters
the other way round. It asserts the existence paranership and then pleads that
various activities were carried out pursuant to plaetnership which was alleged to
exist. Paragraph 38 does not go quite far enoughssert that in the light of the
activities which are pleaded, it is to be impliddttthere was a partnership. However,
it only just fails to plead what is needed for fhepose of asserting the existence of a
partnership to be implied from conduct.

In these circumstances, | would be very ready tal dégth the case which the
Claimants put forward in their Opening Submissiemshe effect that there was an
oral agreement for a partnership, alternatively tha existence of a partnership is to
be implied from the parties’ conduct, although lukbwish to see a proper pleading
of such a case. The Defendants were aware thatv#issa case which the Claimants
wished to put forward and | do not think that thef@dants would be prejudiced by
having to meet such a case. | do not believe tlmDiefendants failed to explore any
matters at trial on the assumption that the coiterdf an implied partnership, which
was spelt out in the Claimants’ Opening Submissioras not being put forward. It
therefore seems to me to be fair to both partieshi® court to be prepared to consider
the real case which the Claimants wish to put fedwathough, as | have already
said, the case of the suggested implication ofren@iship should be pleaded.

In their Closing Submissions, the parties weresaué as to whether the existing
pleading allowed the Claimants to advance a caskeoéxistence of a partnership to
be implied from conduct. | did not rule at that ¢éiron the effect of the pleading. |
indicated to the Claimants that they could decidetiver to apply for permission to
amend their pleading and | would consider writtarbmeissions and counter-
submissions on that subject following the concln®bthe oral hearing.

The Claimants have now made further submissionthisnpoint. They have not, as

such, applied for permission to amend their exgstrleading. They have instead

prepared a document running to 18 paragraphs vdrelsaid to be particulars of the
facts and matters relied upon in support of a ctite that a partnership agreement is
to be implied from the parties’ conduct. In a supipg submission, the Claimants

seek permission to “rely upon” these facts and ensitt

I do not find the Claimants’ approach to the pleadipoint to be altogether
satisfactory. As | have held that the Claimantseh@ust) failed to plead a case of an
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implied partnership, it must surely be right to aché¢he Particulars of Claim to make
it clear that the facts and matters set out ingragzh 38 are relied upon to support
such an implication. The Claimants seem to be ldatmake such an amendment
possibly because they think that making an amendinetine pleadings at this stage
will, or might, attract an adverse order for co$ter the purposes of finalising my
judgment, | will therefore proceed on the basis graragraph 38 of the Particulars of
Claim is further amended to plead that the factd aratters already pleaded in
paragraph 38 justify the implication of a partngrsiaving been agreed between the
parties. | will not however widen the matters pleddn paragraph 38 to other matters
on which the Claimants might wish to rely. Thisbiscause the Claimants have not
applied to amend paragraph 38 of the Particular€laim to widen the matters
contained within it as particulars of an impliedegment. | will treat the document
submitted by the Claimants following the oral hegrias containing submissions
based on the evidence but remembering that thetesdskacts and matters which are
said to justify the claimed implication are thoseparagraph 38 of the Particulars of
Claim. As it happens, | would reach the same oleaaiclusions in this case, even if
paragraph 38 of the Particulars of Claim were aradro plead all of the facts and
matters referred to in the further submissions.

I will now deal with the case as to the existenta partnership, first by considering
whether there was an oral agreement (or agreenmesigeaded in paragraphs 7 and 8
of the Particulars of Claim and then consideringethibr the existence of such a
partnership is to be implied from conduct, with ffeeticulars of the relevant conduct
being those in paragraph 38 of the ParticularsiahC

| have already made detailed findings, having régarthe allegations in paragraphs 7
and 8 of the Particulars of Claim, as to what wfeesnything, agreed between the four
boys at the beginning of their collaboration. In jaggment, those findings of fact
lead me to the conclusion that there was no comtahcelationship entered into by
the four boys when they reached an understandiag ttiey would collaborate
together and write songs and rehearse those soidgach under the management of
Mr Rashman with a view to getting a record deal baghg successful in the music
industry.

The alleged oral agreement, alleged to give rise gartnership, was made in January
2001 which was before the four boys received agalladvice about contracting with
Mr Rashman in the terms of a management contradtbafore the management
contract of 18 March 2001. At the time that the four boys alldgesiade an oral
contract between themselves, there was thereforeamagement agreement with Mr
Rashman. I will consider, later in this judgmeihie impact of the later management
agreement.

In January 2001, save that Ki and Owen already keagh other and save that Ki
says he remembered Mat from drama school and Mat lsa did not remember Ki

from drama school, the boys were effectively newvedoh other. | can accept that they
got on well as seventeen year old boys (or in Osvease a little older) can do even
on a first meeting. But | do not accept that itaasonable to regard what they were
doing with each other and what they were sayingach other at that time as having
any contractual consequences or significance. Ineagiven any evidence as to any
detailed discussion as to what everyone would lpeeed to do. | asked Mr Penny,
Counsel for the Claimants, what contractual obiayet were undertaken by each
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party to the alleged agreement. For example, wasethn agreement to spend so
many hours or so many days writing songs or engagirspecified activities? Mr
Penny did not suggest that there were any obligatiof that kind or indeed any
similar obligations undertaken expressly or imgled he most that Mr Penny could
identify by way of obligation was an obligation &t in good faith towards each
other. Mr Penny suggested that the obligation aidgfaith would mean that none of
the boys could join another band. However, | did regard that submission as
persuasive in a case where the contract contemaduy/fthe Claimants was a contract
of partnership terminable at will. Accordingly, @ven the contract contended for by
the Claimants, if one of the four wanted to joiroter band, he was entitled to do so
merely by indicating that he wished to leave thginal group of four.

Indeed, in my judgment, in a case where the chimcéhe court is between holding
that there was no intention to create contractelations at all and holding that there
was an intention to create a contract terminabhittit is difficult to see why the
parties would see it as necessary to have an iafocontract terminable at will as
compared with no contractual relationship at althwhe matter resting on a social
relationship and a great deal of optimism, whictdoabt existed.

Furthermore, in relation to the suggested expregsseanent, and an obligation of
good faith imposed on the parties, there would Heeen a lack of clarity as to what
would and what would not be permitted in those eetp Mat went for an audition
for a musical and if he had been accepted it wbalee involved him working hard
for a considerable period during which he couldd®iote himself to group activities.
James continued to write songs with third partied ao one objected. The lack of
definition in relation to the activities which wetlee subject of the contract and the
alleged partnership and, indeed, the complete ¢tdckppreciation that anything the
boys were doing required them to address thosetignessuggest to me that there
was no intention to create a contractual relatigmahall.

Although the Claimants have only pleaded the makih@n express agreement in
January 2001, | will go on to consider whether g be said that the parties had
reached an express agreement at some later tifoee ligctober 2001.

After January 2001, the boys did have legal adaiw did enter into the management
agreement with Mr Rashman. The fact that the manage agreement related to a
matter of business and involved legal advice amditien document shows that, in
relation to that part of their activities, the badisl intend to be contractually bound.
However, this was because Mr Rashman required tleeract that way, for Mr
Rashman’s protection. Mr Rashman did not suggesitém that they should form a
contractual relationship between themselves addes not seem to have occurred to
them that they should do so. Further, it is a flastmgesting that the four boys had no
intention to create a contractual relationship leefmvthemselves that the management
agreement was recorded in writing following legalviae and following the
involvement of the parents of some of the boys,thete was nothing comparable in
relation to the suggested contractual relationbeiwveen themselves.

Mr Penny, for the Claimants, contended that thenseof the management agreement
themselves indicated that the boys must have maeadlel contractual relationship
between themselves. However, an examination oftéhes of the management
agreement does nothing to support that proposifibe. management agreement was
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for a term of five years with quite specific eatidymination provisions. The suggested
contract and alleged partnership was said to tvéllatThus the contract and alleged
partnership could end at any time whilst the mansege agreement would continue.
Further, the management agreement, consistently e above, expressly
contemplates that one or all of the four boys cdaddsolo artists or indeed in groups
with third parties but yet the management agreemenild continue. Finally, the
management agreement extended to the boys adivitithe entertainment industry
but the Claimants do not contend that there waartn@rship governing the activities
of the boys in the entertainment industry but anlgome much narrower sector.

Further, in relation to the possibility of therevimg been an express agreement
between the four boys after January 2001, Mr Rashatvised the four boys in
March 2001 of the various agreements they mightha future make about the
ownership of, or rights in, songs which appearedheir first album, if one came to
be made. On my findings, the four boys did not makg agreement about ownership
of or interest in songs in or after March 2001 .sTwas consistent with Mr Rashman’s
advice that the right time to make an agreemernbaif sort would be later, if at all.
The fact that they did not make a contract aboetsbngs makes it less likely that
they entered into a contract of partnership giveneémphasis laid by the Claimants
on the fact that the partnership was for the pwmdcollaborating in song writing.

For the above reasons, | conclude that the fous laiy not enter into any express
contractual relationship in January 2001 as pleanteat a later point in time. If they
did not enter into a contractual relationship ttiezy cannot have made an agreement
for partnership, which is a particular class afitcactual relationship.

I now consider whether a contract of partnershiive implied from conduct. For
much the same reasons as | gave when consideriatherithe four boys had made
an express contractual agreement in or after Jgn2@01, | conclude that the
activities of the four boys between January 200d @&ttober 2001, which were
consistent with the non-contractual arrangemengenmaJanuary 2001, do not justify
an inference that they must at some time, afterrittial meeting, have turned their
non-contractual relationship into a contractuahtiehship. In January 2001, the boys
contemplated that they would collaborate in a nont@ctual way and that is what
they did. The fact that the collaboration took pl@oes not then mean that they are to
be taken to have agreed at a later time that tHabowation would now be on a
contractual basis. | have already indicated tha&t émtry into the management
agreement on 15March 2001 does not require one to take a diffeviw as to what
must have been intended as to the collaboratiomdest themselves. Further, the fact
that the four boys (on my findings of fact) took Rashman’s advice not to make an
agreement about song splits at any time beforelf@ct2001 is an additional reason
for not implying a contract of partnership which wld necessarily have legal
consequences as to rights in the songs.

Accordingly, | hold that it is not appropriate tmply from conduct in this case that
the parties had made a contractual relationship.

Accordingly, | hold that the four boys never enteigto a contract of partnership,
express or implied.

Issue 3.2
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Issue 3.2 raises a question as to the propertyhwdumprised partnership property as
at 8" October 2001.

As | have held that there was no partnership betwlee four boys, issue 3.2 does not
arise. | will, however, give a slightly more extexdanswer to that question. The first
category of suggested partnership property in iSsRes the copyright in the musical
and/or literary works comprised in the six songsiciwhwere the subject of the
settlement agreement. If the settlement agreensendti set aside then the claims in
respect of those six songs are governed by thiersetit agreement. If the settlement
agreement were to be set aside then the partiesddweni be barred by it from
asserting a copyright in the six songs. It wouldiaubtedly be true that someone,
depending on the detailed facts, would have copyrig the musical work and the
literary work in the six songs. However, becauserghwas no partnership, that
copyright would not be partnership property.

The second suggested item of partnership properthie suggested goodwill in the
name Busted and this is said to involve a consiteraf whether there was any
goodwill in the name Busted as &t ®ctober 2001. | have made detailed findings as
to the use of the name Busted in the period up"t@8tober 2001. My conclusion
based on those findings is that there was no gdbhdwino goodwill other than de
minimis, in the name Busted at that date. Theraghab goodwill, the name Busted
would not be partnership property. Further, theas wo partnership. If there was no
partnership but the name Busted carried with itdyab then the goodwill would be
owned by the four boys, but not as partners. Howetés not necessary to explore
that question further. | say this because the waigpleading by the Claimants
originally claimed damages in respect of an allegadsing off by the new group
using the name Busted. However, the Claimants ldealeted that claim by an
amendment to their pleading.

The third suggested item of partnership propergtes to trade mark applications in
the name Busted registered by Mr Rashman priof"t®&ober 2001. Mr Penny on
behalf of the Claimants did not seek to distingutsis item from the earlier item of
suggested goodwill in the name Busted. He acceptdf | found, as | do, that there
was no goodwill in the name Busted then no relevamstion arose in relation to
trade mark applications.

The fourth suggested item of partnership propestycerned the performer’'s property
rights in recordings embodying the performance«ioand Owen (and James and
Mat) during their collaboration. The short answettiis issue, as before, is that there
was no partnership and these rights cannot begyahip property. | also find, in the
context of this issue, that James and Mat did fiet &" October 2001 make any use
of recordings to which Ki and Owen had contributdthat finding applies in
particular to the demo tapes recorded by Steve droiomsAugust 2001.

Issue 3.3

290.

Issue 3.3 raises a question as to the legal datidsobligations of partners to each
other during the dissolution period. As before, shert answer to this issue is that
there was no partnership. The collaboration betwhernfour boys ended on thd'8
October 2001. There remained a dispute between #setm certain songs. In seeking
to resolve that dispute and in making the settléragneement of 22 March 2002,
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the matter was not governed by fiduciary duties ebvieg one to the other. The
negotiations were arm’s length contractual negomatand the settlement agreement
was a contractual settlement of a pre-existingutesp

Issue 3.4

291.

Issue 3.4 asks whether there is a liability, subjecany defences, to account for
profits derived from the First and Second Defenglamge of partnership property. As
| have held that there was no partnership and mmgrahip property this issue does
not arise. | have commented separately above ofotitematters which are suggested
to be items of partnership property.

Issue 3.5

292.

Issue 3.5 asks whether the March 2002 agreemerdgsesged a final account and/or
winding up of the partnership. Because there wapartnership, the agreement was
not a final account or winding up of a partnersHipe agreement was restricted to six
songs and does not bind the parties in relatioany other matters of legal right or
obligation between them. It is perhaps indicativat the parties felt that it was only
the six songs that were of any significance ancciwvhequired to be dealt with.

Issue 3.6

293.

Issue 3.6 asks whether James and Mat were in bogdbhir fiduciary duties towards
Ki and Owen. The only fiduciary duty identified tine Claimants’ pleaded case is the
fiduciary duty on James and Mat in relation to geFiod between dissolution and
winding up of an alleged partnership. As | havedhiblat there was no partnership,
there is no other pleaded fiduciary duty whichesis

Issue 3.7

294.
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Issue 3.7 asks whether the Claimants are entitletescind the 2¥ March 2002
agreement on the ground of material non disclosure.

As | have held that James and Mat were not obltgatisclose matters in the course
of contractual negotiations with Ki and Owen, it shdollow that Ki and Owen are
not entitled to rescind the agreement on the graimdleged material non disclosure.

If I had held that James and Mat were under a tlutglisclose certain matters, it
would then be necessary to investigate a wholesef further questions. The first
question would be a detailed question of fact gerézisely what Ki and Owen knew.
There would also be an issue as to the preciseesobfhe duty of disclosure. The
duty of disclosure is described in Law v L§#905] 1 Ch 140, possibly by reference
to the specific circumstances of that case, astg udisclose material facts with
reference to the partnership assets. However, md@os Simmg2007] 3 All ER 802
the duty to disclose was described as a duty Wadie material matters or a duty to
disclose the material facts which might influenice inind of a prudent contractor: see
at [127] to [128]. If it transpired that there wagluty to disclose and there had not
been full disclosure, an issue would arise whekieand Owen had elected to make
the contract at a time when they knew that theymitthave all the matters of detail
which might have a bearing on their decision tocpedl. In_ Law v Lawa party to
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whom relevant matters had not been disclosed wasntiled to set the transaction
aside because he knew certain general matters d@heupartnership assets and
deliberately did not ask for more information. Téewould also be an issue as to
whether the non disclosure induced Ki and Owen nitereinto the settlement

agreement. That would have required one to dragremices as to what difference it
would have made to their behaviour at the timefuither information had been

disclosed to Ki and Owen.

In my judgment, having held at the first stage theahes and Mat did not owe a duty
of disclosure to Ki and Owen at all because thesis mo partnership between the four
boys, it is not necessary to explore the furtheestjons and given the range of
matters that could potentially arise if they weoebe explored, | do not think it is
appropriate to investigate those points further.

Issue 3.8

298.

Issue 3.8 deals with the fact that Ki and James\aidwere under eighteen when the
partnership allegedly commenced and whether a maaor repudiate an earlier
contract of partnership when the minor reachesteggh In view of the fact that |

have held there was no partnership between theloys, this issue does not arise
and | do not deal with it.

Issues 4.1 and 4.2

299.

300.
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Issue 4 raises various questions in relation taap& of undue influence. Issue 4.1 is
concerned with the Claimants’ allegation there waetsial undue influence and issue
4.2 is concerned with presumed undue influenceuels4.3 asks whether the
settlement agreement of ®March 2002 was affirmed by the Claimants so that t

Claimants lost the right to rescind on accounthefdlleged undue influence.

Earlier in this judgment, | made detailed findings fact as to what took place
between the sacking of Mr Rashman on tfeC&tober 2001 and the meeting in the
Intercontinental Hotel on the {5February 2002 and the signing of the settlement
agreement on the X2March 2002. In my judgment those findings effeetjv
conclude the issues arising as to undue influefcether, the parties were not
seriously at odds as to the principles of equitycivHall to be applied in a case of
alleged undue influence. In these circumstancesafipropriate course is for me to
summarise the consequences of my earlier findiidaad and thereby to determine
the outcome in respect of the alleged actual umfiieence and the alleged presumed
undue influence.

Based on my earlier detailed findings of fact | dade as follows:

(1) There were no threats made to Ki or Owen to indheen to enter into the
agreement of 29 March 2002;

(2) There were no misrepresentations made to Ki andnCaenduce them to
enter into the agreement of"9March 2002;

(3) There was no improper pressure put on Ki and Owenduce them to enter
into the agreement of YMarch 2002;
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(4) There was no impropriety or unacceptable behawouthe part of James or
Mat or Mr Rashman or Mr McLaughlin in relation teetnegotiations which
led to the conclusion of the agreement da2arch 2002;

(5) There was no fiduciary relationship between Mr Rash on the one hand
and Ki and Owen on the other aftét ®ctober 2001;

(6) At 15" February 2002 and in the period from 15th Febr2092 to 2
March 2002, Mr Rashman was not in a position ofustice over Ki or
Owen;

(7) I make the finding in (6) above because | haveadlyeheld that Ki and Owen
were dissatisfied with Mr Rashman befof& Gctober 2001, they sacked him
on 3 October 2001, they made it clear betwe&rO&tober and '8 October
2001 that they did not intend to take him back amnager and after"'8
October 2001, Ki sought to appoint another manager;

(8) There had not been a partnership between the foys &nd there was no duty
of disclosure on James and Mat in the perid8tober 2001 to 23 March
2002;

(9) Mr Rashman was acting as agent for James and MafiblcLaughlin was
not an agent for James and Mat;

(20) In the relevant period Ki was advised by his pazemd by Mr Seago, who
was an experienced music publisher;

(11) Owen left the arrangements to Ki and took next dopart in them; his
decision to do so was due to his relationship Witlnd the influence which
Ki had over Owen but was not attributable to anfluence practised on
Owen by Mr Rashman or Mr McLaughlin;

(12) Different settlement packages were offered to Ki &e rejected some of
them;

(13) Ki accepted the settlement terms which appearéteiragreement of 22
March 2002 because he preferred them to otheeswitit terms that he had
been offered;

(14) Mr Seago advised Ki not to accept the settlemeamséut Ki disregarded
that advice because he considered that the setiteerens he agreed to were
more favourable to him than other settlement tdimbad been offered;

(15) If it became necessary to consider whether théesent of 22 March
2002 was or was not unfavourable to Ki and Owest, dlssessment should be
made by comparing the benefit of the certainty ioleth under the settlement
terms with the fact that, in the absence of aemght, there was a dispute
which could be difficult to resolve and if it weresolved might involve
litigation which would take time and cost moneyitiis appropriate to assess
how some elements of that dispute might be resolviave already held that
Ki and Owen were wrong in contending that there aasng split agreement
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and in contending that there was a partnership;réneaining issue as to
ownership of the songs would turn upon an investigeof the detailed facts
as to who wrote what and that dispute was likelyntmlve a major conflict
of evidence between the four boys;

(16) James and Mat genuinely thought that the settlemastfar too favourable
to Ki and Owen; and

(17) There is no feature of the case which makes it ms@ionable for James
and Mat to hold Ki and Owen to the settlement mam@2 March 2002.

302. In the light of the combination of the findings &Je made, my conclusion is that
there is no case for saying that the settlementemgent was procured by undue
influence practised on Ki and Owen, whether thadueninfluence be classified as
actual or presumed. In those circumstances, it doeseem to me to be appropriate
to begin to sub-divide the combination of findiregsd to ask whether the same result
would follow if I made only some of those findingad not others. My conclusion is,
on the basis of the findings of fact that | havedmathat the claim to rescind the
settlement agreement by reason of undue influeaitse f

Issue 4.3

303. Issue 4.3 raised the question whether the Claimaatisaffirmed the agreement of
22" March 2002 and had lost any right they may onae lead to seek rescission of
it. In view of my earlier conclusions, issue 4.3dmot arise and | do not deal with it.

Issue 5

304. Issue 5 asks whether the Claimants are entitleelief, including rescission of the
22" March 2002 agreement, as a result of misrepreiemsamade to them.

305. Based on my earlier findings of fact, there wasmigrepresentation made to the
Claimants which entitles the Claimants to seekissg&m of the agreement of 2
March 2002, or any other relief.

Issue 6

306. Before considering issue 6 (which asks whether ahyhe relief to which the
Claimants might be entitled is barred by lachegjumscence or estoppel) | will
consider whether the Claimants have establishednéitiement to any of the relief
claimed in the Re-Re-Amended Particulars of Claim.

307. Paragraph 1(i) and (ii) of the prayer for reliehiohed declaratory relief on the basis
that there was a partnership between the four bidys.Claimants are not entitled to
that relief.

308. Paragraph 1(iii) of the prayer for relief refers ttee six songs the subject of the
settlement agreement of 2March 2002. The Claimants are not entitled to a
declaration that those songs were held on trust foartnership because there was no
such partnership and, in any event, the Claimanés bmund by the settlement
agreement. The same paragraph in the prayer fef odims a declaration in relation
to the six songs on the basis of a song split ageaee between the four boys. The
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309.

310.

311.

312.

313.

314.

315.

316.

Claimants are not entitled to that relief becausere was no such song split
agreement and because of the settlement agreement.

Paragraph 2 of the prayer for relief asks for ateothat the partnership be wound up.
The Claimants are not entitled to that order besdlusre was no partnership.

Paragraph 3 of the prayer for relief claims allessary accounts and enquiries on the
basis that there was a partnership between the boys. The Claimants are not
entitled to that relief because there was no pestrige.

Paragraph 4 of the prayer for relief claims damagesmisrepresentation. | have
found that there was no misrepresentation andes@€thimants are not entitled to that
relief.

Paragraphs 5 and 6 claim relief on the basis thatsettlement agreement of"22
March 2002 ought to be set aside. The Claimants@trentitled to that relief because
| have held that the settlement agreement waseandins binding on the parties to it.

Paragraph 7 of the prayer for relief claims a datian that the Claimants were joint

authors and joint copyright owners of the six songferred to in the settlement

agreement. Since #2March 2002, the Claimants are not entitled to mafigf which

is at variance from the terms of the settlemenéament. It is not material to declare
what the situation was prior to the settlement exgrent as any dispute about the
position then was settled by the settlement agraemecordingly, the Claimants are

not entitled to the relief sought in paragraph thef prayer for relief.

Paragraph 7A of the prayer for relief claims relgfreason of alleged breaches by
James and Mat of fiduciary duty. The Claimants haotestablished that James and
Mat were in breach of fiduciary duty and so areemtttled to the relief claimed.

Paragraph 7B of the prayer for relief seeks rahefelation to allegations made in
respect of a song called “Loser Kid”. | have notfap referred to this song in this
judgment. The parties agreed at the trial thatcthien in relation to Loser Kid would
be stood over until after judgment on all otheuéss

Issue 6 asks whether any of the Claimants’ clainesbmrred by the doctrines of
laches, acquiescence or estoppel. | have heldnipdwser Kid to be dealt with later,
that in all other respects the Claimants’ claim fsaled and so issue 6 does not arise
and in my judgment it is not appropriate to dedhviti

Issue 1.1 left unresolved

317.

318.

| referred earlier in this judgment to issue 1.lichhasked: what were the respective
contributions of each of the Claimants and thetFarsd Second Defendants to the
composition of each of the following songs: SlegpWiith the Light On, What | Go
To School For, Psycho Girl, Year 3000, Who's Yowddy, She Knows?

These six songs are the subject of the settlemgnetement. | have held that the
Claimants are not entitled to have the settlemgreeanent set aside. The settlement
agreement therefore binds both the Claimants aadDéfendants. Any findings |
made as to the respective contributions of the fmys to the composition of the
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320.

321.

322.

323.

songs would not affect the result in this caseeéutj the whole purpose of the parties
making a settlement agreement was to produce thaltréhat it would not be
necessary to determine what were the respectiviilootions of each of the four
boys to the six songs.

| have considered whether | ought, nonethelessake detailed findings of fact in
relation to issue 1.1 either (a) in case my dexisio the settlement agreement was
later to be reversed or (b) to satisfy the interest the parties who devoted
considerable effort and time debating this issue.

It would be very difficult, perhaps much more diffit than in the case of any of the
other issues of fact in this case, to determiné witmplete precision the facts needed
to answer issue 1.1. That issue relates both tamihseic and the words of the six
songs. The facts or alleged facts in relation tcheaf the six songs are different.
There is a massive conflict of evidence. If | télat | could accept the evidence of any
one witness or group of witnesses in its entirbgntthe fact finding process might be
more straightforward.

| have already indicated that | preferred the evigeof James to the evidence of Ki
and Owen. | made this finding, largely for the wm&s | indicated at the outset,
because | found James’ evidence on the whole, taib@nd reliable. Conversely, |

have treated the evidence of Ki and Owen with \ggeat caution. Another reason for
preferring the evidence of James to Ki and Oweithenissue of composition is that
James tended to be more precise and clear in dudleetion of the facts whereas Ki
and Owen spoke in terms of generalities such as:Wwrked on the song” without

detailing precisely what the “work” consisted ofhi§ lack of precision was

particularly acute in relation to the compositidrttfee music. However, even though |
prefer the evidence of James to the evidence oarki Owen, | would want, in

fairness to Ki and Owen to consider carefully tleesgbility that James’ evidence
might in some matters of detail be too unfavourabl&i and Owen.

The amount of detail that would require to be co@sd if | were to make findings of
fact on issue 1.1 is considerable. An indicatothes is that in the closing submissions
on behalf of the parties, the Claimants deal witls tissue over 27 pages of
submissions and the Defendants deal with this iesee 32 pages of submissions. To
make conscientious findings of fact on all the poimised in argument would, | fear,
be an enormous labour. As | have indicated, itlabaur that need not be undertaken
and, indeed, the whole purpose of the settlememeeagent was to make it
unnecessary to carry out such an exercise.

In the end, | have decided that | will not undegtdke task of answering issue 1.1.
However, in case the following comment is of aniphe the parties, | will indicate
that if | had to do the task, | would go aboutyttbking James’ evidence as a general
framework for my findings of fact and then siftittwough the other evidence | have
heard to see if James’ evidence is to be supplademr contradicted, by other
findings which | would be able to make on the badi®bjective evidence from a
reliable witness. | would not take the evidenc&oand Owen as my framework nor
would | regard the evidence of Ki and Owen as dhjecevidence from a reliable
witness for this purpose.

Issues 1.2 and 1.5 left unresolved
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324. | have also deferred considering issue 1.2 whi&ss #s question as to the identity of
the joint authors of the six songs having regarth&findings made under issue 1.1.
The parties were not really at odds in relatiorthi® legal principles which fall to be
applied. Accordingly, the answer to issue 1.2 assindepends on the findings of
fact needed to answer issue 1.1. As | do not anssgere 1.1, | similarly do not
answer issue 1.2. For the same reasons, | do seeanssue 1.5. In so far as issue 1.5
assumed the existence of a partnership, | haveadglregiven my reasons for
concluding there was no partnership between the.boy

The overall position

325. | have now dealt, to the extent that it is necessaith all of the issues which | have
been asked to decide. | will hear Counsel as tedhnsequences of these findings.



