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Judgment
Mr Justice Patten :
Introduction
1. The Claimant is the infant son of his litigationefrds, Dr Neil Murray and Mrs

Joanne Murray (who is better known as J.K Rowlihg, author of the Harry Potter
series of books). He was born on 23 March 200& pdrents also have a daughter,
Mackenzie, who was born on 23 January 2005 and WMusray has a daughter,
Jessica, by a previous marriage who was born QruBi71993.

2. The Second Defendant, Big Pictures (UK) Limited®1B) carries on the business of
a photographic agency and licences photographsast taken or acquired from
members of the public for use both in the UK artdrimationally. The images can be
ordered by telephone or from an online cataloguiehwih operates.

3. On 7 November 2004 a colour photograph was takeBRiy of the Claimant and his
parents in a public street in Edinburgh. It shdwwa being pushed along in a buggy
by his father with his mother walking alongsidet the time the photograph was
taken she was pregnant with her daughter MackenZiee photograph shows the
Claimant’s face in profile, the clothes he is wegrihis size, the style and colour of
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his hair and the colour of his skin. It was takewvertly by a photographer using a
long range lens. The Claimant and his parents weagvare that the photograph was
being taken and did not give their consent.

4, On 3 April 2005 the photograph appeared in the 8wuritkpress magazine published
by the First Defendant accompanied by the headhhe Secret” and the text of a
guotation attributed to the Claimant’s mother inicghhshe sets out some thoughts on
her approach to motherhood and family life. Theuaacy of the quotation is not
disputed but the pleaded case is that it relatedessica, was made several years
earlier and was not provided for publication inttedition of the Sunday Express or
in conjunction with the photograph.

5. On 24 June 2005 the Claimant issued proceedingastghe Defendants seeking an
injunction to restrain further publication of thégiograph or any other or similar
photograph of him taken without his consent anddfomages or an account of profits
for breach of confidence, the infringement of hght to privacy and the misuse of
private information resulting from the taking, reding, holding and publication of
the photograph. There is also an alternative cfammelief under the Data Protection
Act 1998.

6. The First Defendant has compromised the claim agairand the action continues
only against BPL. Despite attempts to settleng, ¢laim has continued and | think it
is fair to say that it is seen by the Claimant'sepés as something of a test case
designed to establish the right of persons in thiglip eye (such as the Claimant’s
mother) to protection from intrusion into parts tokir private or family life even
when they consist of activities conducted in a mupllace.

7. The case is unusual in that the Claimant himseH shild who was less than two
years’ old when the photograph was taken and isatleged to have suffered any
individual distress from the taking of it. It i9wous that he is not in any sense a
public figure and that he was only photographedibse of the identity of his mother.
The issue for the Court in these proceedings andt mab the argument on this
application is centred on the degree of protectwbich someone who is well known
or of public interest is entitled to in respectloéir private family life. The reality of
the case is that the Claimant's parents seek throlugir son to establish a right to
personal privacy for themselves and their children engaged in ordinary family
activities wherever conducted.

The application

8. The pleadings in the action are now closed andrendere made at a CMC in March

for disclosure and the exchange of witness statesneHowever, on 7 March 2007

BPL issued an application seeking summary judgnmetiite action or alternatively an

order striking out the claim under CPR Part 3.4ttm ground that the statement of
case discloses no reasonable grounds for bringmglaim. Master Moncaster gave
directions for the application on 28 March 2007%r BPL to succeed on its strike out
application it has to show that the facts as pldade not disclose any legally

recognised claim against it and for that reason tte Claimant’s case has no real
prospect of success. The application for summaggment under CPR Pt 24 raises
essentially the same issue.
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There are, of course, obvious disadvantages inregéi resolve proceedings of this
kind short of a trial. The matters relied uponthg Claimant in his statement of case
as founding his claim to privacy include factuakexsions which are in issue.
Similarly, BPL has raised various defences denyitsy responsibility for the
publication of the photograph in the Sunday Expeess in the alternative seeking to
justify the taking of the photograph and its sulbmseq publication as a legitimate
piece of journalism necessary for the maintenaricewell informed and interesting
press.

Issues such as responsibility for publication camy dbe resolved at the trial.
Similarly, the Court is being invited to form a wieabout the Claimant’s prospects of
success in the action based on what are curresflyn@ed facts about the way in
which his parents have sought to protect theirdceii and their family life from the
publicity which has attended his mother as an authiomay be that at a trial of the
action facts will emerge which give a differenttpie of the position of the Claimant
and his family or which in any event exculpate BPBut Mr Warby Q.C on behalf
of BPL contends that even if the trial establishléshe facts and other matters relied
upon by the Claimant in his statement of case (g the case can be put at its
highest) there has been no interference with Ilgktsito privacy or any abuse of
confidence and no breach of duty under the DatteBtion Act.

Mr Spearman Q.C on behalf of the Claimant was ta&sido this attempt to resolve
the issues in the action at this stage but didpness his opposition to the point of
submitting that | should reject the application aifthand simply on procedural
grounds. Both sides have submitted detailed skelatguments on the law and |
believe that | am as well placed as the trial judgk be to decide whether the
Claimant has on the authorities as they now standasonable prospect of securing
the relief he seeks assuming that the facts asigdeare made out. BPL’s case (at
least on privacy and breach of confidence) is dgdbnthat the English courts have
refused to recognise the right to an individual todbe photographed in a public place
absent some other special circumstance such asshasat, distress caused to a child,
or the disclosure through the photograph of someafar or confidential information
notwithstanding that the picture was taken in alipuplace. Absent special
circumstances of this kind there is, they say,gasonable expectation of privacy or if
it exists nothing which effectively outweighs theghts of BPL or the press to freedom
of expression. But in terms of the authoritieg igsue is whether and to what extent
the application of the principles set out by theub of Lords inCampbell v MGN
Limited [2004] 2 AC 45heed to be re-considered or amended in the ligteomore
recent Strasbourg jurisprudence and in particlardecisions of the ECHR Won
Hannover v Germany [2004] EMLR 2hdSciacca v Italy (2006) 43 EHRR 20.

One argument which sometimes surfaces in relatidhe trial of issues of law on an
interlocutory basis is that the judgment should dedéerred until after a full trial
because of the difficulty of applying the principlef a developing part of law to a set
of assumed facts. In the case of an applicatiosdmmary judgment under CPR Part
24 the existence of unresolved factual issues maitself be an answer to the
application. But in this case it is difficult t@es how oral evidence would assist the
Court to decide whether the taking of the photograps or was not a breach of the
Claimant’s rights if it did no more than to confitme facts pleaded in the Particulars
of Claim. On the more limited basis on which tagplication is made | would not be
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assisted by such evidence. The only purpose a@lavwould be to enable BPL to
substantiate its own pleaded case. In these cstanes, the Court has to apply the
law as it sees it to the facts on which the Claimmalhes. There is nothing to suggest
that the principles to be applied will change miathsr between now and a trial and
BPL is, I think, entitled to test the Claimant'sseaas a matter of law on the basis of
how things now stand. In the recent casel@H The Prince of Wales v Associated
Newspapers Ltd [2007]3 WLR 22Be Court of Appeal felt able to determine the
Prince’s claim to confidentiality in his journal®ider CPR Part 24 by applying the
law to largely uncontested facts. Although theédan this case have to be assumed to
be true it is open to me at least under CPR 3atltpt the same approach.

The facts

| have already set out the basic facts as pledulédhere are a number of additional
matters set out in the Particulars of Claim whigvénto be brought into account as
part of the assumed basis for the claim. Theybeasummarised as follows:

) The Claimant’s mother has achieved enormous suasssvealth from the
hugely popular series of Harry Potter books togethiéh the films of those
novels and associated merchandising;

i) The Claimant’s mother accepts that as a resulhisfthere will be curiosity
and even a measure of legitimate interest on tht gfahe media and the
general public in her activities and her appearance

1)) In contrast to (i) above the Claimant’s parentscei his birth have never
sought to place the Claimant’s family as a unibisrsiblings as individuals in
the public eye but have repeatedly and consisteakign steps to secure and
maintain the privacy of the Claimant and their otbkildren in which they
have been substantially successful. In partictiter ,children have never been
taken to events such as a book launch at whichwloeyd have been exposed
to public view and to media and other publicity;

iv) The Claimant’s mother has not placed any photogrdpmy of her children
on her website or provided any such photograpipdtfication;

V) The Claimant’'s mother has never discussed dethlt®oprivate life or those
of her family in any interview;

Vi) Only three photographs of Jessica have appeardideimedia and none of
these was authorised by the Claimant’s parentsthéncase of one of the
photographs (taken on a beach in Mauritius) then@lat’'s mother made a
complaint to the Press Complaints Commission (P@ii¢h was upheld by a
decision of the PCC as a breach of CI.3 of the Cadé

vii)  Notwithstanding this, not only the Claimant’s matheit also the rest of the
family have been subjected to continual and repleatention by the media
and members of the public. This is unwelcome dnédatens in future to
involve either a direct or indirect interferencelwihe Claimant’s private life
in particular because his mother becomes upseevshié is out on the street
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and is photographed with her children and her ofidalso become upset
either on their own account or because she hasrieeapset.

Mr Warby emphasises as part of his application mber of what he says are
significant omissions from the Particulars of Claifd) no particular act of an

intimate or private nature is said to have beenctieg; (2) the photograph is not said
to have portrayed any particular physical featuré¢he Claimant; (3) no reliance is
placed on the fact that the Claimant is or wasillchor is his infancy said to give

rise to any particular sensitivities or vulnerai®k relevant to the claim; and (4) no
allegation is made of any actual upset causedeatithe of the photograph to the
Claimant or either of his parents and no claim &leby the Claimant in respect of
upset caused to himself or to his parents.

So far as this last point is concerned, it is ataekfpy the Claimant that he was not
himself upset by the taking of the photograph oriteysubsequent publication and
cannot in any event claim for any upset causedters. But this, | think, highlights
the somewhat artificial nature of a claim by a dhil relation to the issues of breach
of confidence and privacy. Very young children &kely to be oblivious to the
taking of photographs unless they are taken at glrse range and in a way which
causes the child actual fear and distress. Thmstisvhat this case is about. It is not
based on distress or harassment caused to the @tainThe issue of principle is
whether the Claimant who is not a public figurehis own right but is the child of
one, is entitled to protection from being photodyegh in a public place even where a
photograph shows nothing embarrassing or untowardim which he is shown
depicted with his parents. Looked at from the pectve of his parents and in
particular his mother the question is, as | statdier, whether someone who is well
known or a public figure, is entitled to a measafeprotection in respect of their
ordinary family life even when conducted in a pabpilace. If such a right is
established, then it must in my opinion extendordy to the adult individual but also
to the infant and dependant members of his or dm@ily and be enforceable equally
by each of them. This approach is, | believe, &iast with the Court’'s duties
towards the Claimant as a child. In relation t@lemage children the Court has to
make assumptions and a judgment as to what meatpretection they are entitled
to having regard to the way in which they have beerught up; the way they have
led their lives under the control of their pareatsl any other relevant circumstances.
The fact that they are children is obviously impattin itself and Mr Spearman has
rightly stressed the Claimant’s status as a child iss recognition (eg) in the Press
Complaints Commission Code and in the 1990 Unitedidd’s Convention on the
Rights of the Child with its emphasis on the neadtle state and its institutions to
protect the child from unlawful interference witls lor her privacy, family and home:
see UNCRC Art.16.

But one needs, | think, to differentiate betweea ttase where the child has for
medical or some other personal reasons come tknihwledge of the general public
and for those very reasons may be particularlyenalble to harm from intrusive press
exposure and the much more ordinary case (sucheapresent one) in which the
child comes into focus largely if not exclusively being in the company of his or her
much more famous parents. Even in cases of thid the Court is bound to have
regard to any particular harm (actual or prospegtwhich the child may suffer from
having his image publicly displayed. But in mostls cases (and on the pleadings



MR JUSTICE PATTEN Murray v Express Newspapers p

Approved Judgment

17.

18.

19.

20.

this is no exception) the child will have suffersal upset or harm. The purpose of the
claim will be to carve out for the child some ptiaspace in relation to his public
appearances.

For this reason it is difficult to see how in thengerse case a famous parent who
chooses to exploit his children to gain persondllipity could avoid publication of
photographs taken of his children in a public plaeply by resorting to the device
of making that child the Claimant. There is aniobg argument that the reasonable
expectations of a child in respect of his or hérgmy cannot be wholly divorced from
the wishes and actions of its parents and the CGmastto look at all the relevant
circumstances in the round when deciding what aegferotection to enforce. This
is, | think, recognised in this case from the egpreeference in the Particulars of
Claim to the degree to which the Claimant’s mothas taken steps to keep her
children out of the limelight.

The English authorities

It is, | think, common ground that before the coginto force of the Human Rights
Act 1998 English law did not recognise any rightcaoinfidentiality or privacy in
relation to a person’s appearance in a public platkee decision of the House of
Lords inWainwright v Home Office [2004] AC 4@stablishes that there is no general
tort or cause of action for invasion of privacy atitht the Court has instead
concentrated on the development of existing cawseaction such as breach of
confidence and the absorption into them of thetsighotected by Arts. 8 and 10 of
the European Convention of Human Rights as paitsafuty as a public authority to
give horizontal effect to convention rights.

The speeches of Lord Nicholls and Lord Hoffmanrnhea case oCampbell v MGN
Ltd [2004] 2 AC 457race this development of the action for breacltaifidence
from its source in the protection of confidentiadlarmation from disclosure by those
in an intimate or confidential relationship to thgosition of a duty of confidence on
any person who receives information which he knowsught to know is fairly and
reasonably to be regarded as confidential:Ax@er Guardian Newspapers Ltd (No 2)
[1990]1 AC 109 at p.281.

The incorporation of convention values into thiarwh of the law widens the focus of
the cause of action to include private informatiwhich would never have been
regarded as confidential by a court of equity ia tays ofPrince Albert v Strange
(1849) 2 De G & Snor even those o€oco v AN Clark (Engineers) Ltd [1969]
RPC41. Conduct, however intimate or embarrassing, in dipyidace is not as a
matter of ordinary language confidential, not led&&cause it takes place in
circumstances which could never have been expectpdrhaps intended to be secret.
The Courts have therefore had to recognise that @ahe not protecting information
with a personal or industrial value but are impgdimitations on the publication of
events which were visible to any member of the jgpulsho happened to be around at
the time. In the case of confidential informatjnoperly so called, the starting point
is the confidential nature of the information ifsghich requires a justification for its
disclosure. In the case of allegedly private infation consisting of public conduct,
the ultimate issue for the court is whether anyragsts should be imposed on the
wider dissemination of what begins as public infation.
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Lord Hoffmann inCampbellanalysed these developments in this way:

“50 What human rights law has done is to identify gevinformation
as something worth protecting as an aspect of humaonomy and
dignity. And this recognition has raised inescapabe question of
why it should be worth protecting against the sthtg not against a
private person. There may of course be justificaditor the publication
of private information by private persons which Yebnot be available
to the state-1 have particularly in mind the pamitiof the media, to
which | shall return in a moment-but | can see ngidal ground for
saying that a person should have less protectioairs a private
individual than he would have against the state tfex publication of
personal information for which there is no justfion. Nor, it appears,
have any of the other judges who have considerdtitter.

51 The result of these developments has been a shiftei centre of
gravity of the action for breach of confidence whens used as a
remedy for the unjustified publication of personaformation. It
recognises that the incremental changes to whicave referred do not
merely extend the duties arising traditionally franmelationship of trust
and confidence to a wider range of people. As §eddleobserved in a
perceptive passage in his judgmenDituglas v Hello! Ltd[2001] QB 967
1001, the new approach takes a different view efuhderlying value
which the law protects. Instead of the cause abadbeing based upon
the duty of good faith applicable to confidentiargonal information
and trade secrets alike, it focuses upon the ptamecof human
autonomy and dignity-the right to control the disseation of
information about one's private life and the rigiot the esteem and
respect of other people.

52 These changes have implications for the futureldpugent of
the law. They must influence the approach of th&tsato the
kind of information which is regarded as entitled drotection,
the extent and form of publication which attractseanedy and
the circumstances in which publication can be fiesti”

The starting point has to be to identify the testdetermining whether the conduct
complained of has engaged Art. 8 at all. As Lorchills points out irCampbellthis
question is logically prior to the balancing exsecand the issues of proportionality
which follow when reliance is placed by the Defemidan either Art. 8 (2) or Art. 10.
The House of Lords has opted for the test of whethe complainant had a
reasonable expectation of privacy in respect oflieelosed facts whether pictorial or
literal. Lord Nicholls set this out in paragraftis— 22 as follows:

“ “21 Accordingly, in deciding what was the ambit of an
individual's "private life" in particular circumstees courts
need to be on guard against using as a touchstdaast which
brings into account considerations which shoulaenpyoperly
be considered at the later stage of proportignakissentially
the touchstone of private life is whether in redpeof the
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disclosed facts the person in question had anadte
expectation of privacy.”

22 Different forms of words, usually to much the saefiect,
have been suggested from time to time. The American
Institute, Restatement of the Law, Torts, 2d ()97%&ection
652D, uses the formulation of disclosure of mattehich
"would be highly offensive to a reasonable persohd.
Australian Broadcasting Corpn v Lenah Game MeaysLid
(2001) 208 CLR 199, 226, para 42, Gleeson CJ usadsy
widely quoted, having a similar meaning. This jcatar
formulation should be used with care, for two reessd-irst, the
"highly offensive"” phrase is suggestive of a sérictest of
private information than a reasonable expectatibiprivacy.
Second, the "highly offensive” formulation can &b easily
bring into account, when deciding whether the diset
information was private, considerations which go reno
properly to issues of proportionality; for instantee degree of
intrusion into private life, and the extent to whipublication
was a matter of proper  public concern. This cobkl a
recipe for confusion.”

Lord Hope in his speech (at paragraphs 99-100) asipéd the objective nature of
the test by contrast to the position taken by tharCof Appeal:

“99 The approach which the Court of Appeal took ts thsue
seems to me, with great respect, to be quite uniedd not
think that they had a sound basis for differing nirahe
conclusion reached by the trial judge as to whethiee
information was private. They were also in erron my
opinion, when they were asking themselves whether t
disclosure would have offended the reasonable rhandmary
susceptibilities. The mind that they examined visgsnbind of
the reader: para 54. This is wrong. It greatly reds the level
of protection that is afforded to the right of paoy. The mind
that has to be examined is that, not of the readgeneral, but
of the person who is affected by the publicity. Ghestion is
what a reasonable person of ordinary sensibilitiesuld feel if
she was placed in the same position as the claimadtfaced
with the same publicity.

100 In P v D [2000] 2 NZLR 591 the claimant was a publ
figure who was told that publicity was about togmeen to that
fact that he had been treated at a psychiatric itakpin my
opinion the objective test was correctly descrilaed applied
by Nicholson J, at p 601, para 39, when he said:

"The factor that the matter must be one which would be highly offensive and
objectionable to a reasonable person of ordinary sensibilities prescribes an
objective test. But this is on the basis of what a reasonable person of
ordinary sensibilities would feel if they were in the same position, that is, in
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the context of the particular circumstances. | accept that P has the stated
feelings and consider that a reasonable person of ordinary sensibilities would
in the circumstances also find publication of information that they had been a
patient in a psychiatric hospital highly offensive and objectionable."

That this is the correct approach is confirmed hye t
Restatement, p 387, which states at the end @bitanent on
clause (a) of section 652D: "It is only when thélpzity given
to him is such that a reasonable person would jiestified in
feeling seriously aggrieved by it, that the caugeaotion
arises." (Emphasis addedl.)

This test cannot, of course, be applied to a obilthe Claimant’s age who has no
obvious sensitivity to any invasion of his privagiich does not involve some direct
physical intrusion into his personal space. Aditepplication of Lord Hope’s words
would lead to a rejection of any claim by an infantess it related to harassment of
an extreme kind. A proper consideration of therdegf protection to which a child
is entitled under Art. 8 has, | think, for the reas which | gave earlier to be
considered in a wider context by taking into acd¢awnt only the circumstances in
which the photograph was taken and its actual impacthe child, but also the
position of the child’s parents and the way in whtbe child’s life as part of that
family has been conducted. This merely reinforogsview about the artificiality of
bringing the claim in the name of the child. Thegestion whether a child in any
particular circumstances has a reasonable expattati privacy must be determined
by the Court taking an objective view of the mattecluding the reasonable
expectations of his parents in those same circurostaas to whether their children’s
lives in a public place should remain private. itg#tely it will be a matter of
judgment for the Court with every case dependingnups own facts. The point that
needs to be emphasized is that the assessmen¢ ahfact of the taking and the
subsequent publication of the photograph on thkl ada@nnot be limited by whether
the child was physically aware of the photograplindpetaken or published or
personally affected by it. The Court can attribigi¢he child reasonable expectations
about his private life based on matters such as ihdwas in fact been conducted by
those responsible for his welfare and upbringing.

Mr Warby’s primary submission is that this casesloet get over the first stage by
establishing that there was a reasonable expettatiprivacy in respect of the event
that was photographed. His fall back positiorhet even if there is enough to engage
Art. 8 the case is not strong enough to outweighL’8Rights to freedom of
expression. In this connection he has referratig¢alecision of the House of Lords in
Re S (A child) (Identification: Restrictions on Raétion)[2005] 1 AC 953n which
Lord Steyn (at para 17) emphasized that the coruentlues enshrined in Arts. 8
and 10 are to be accorded equal weight and valdievaen in conflict require there to
be what he describes as an intense focus on tbeiparative importance in the
particular case.

In some of the earlier English authorities invotyithe taking of photographs of a
child in a public street, the Courts have regarthedinfringement of the Claimant’s
Art. 8 rights as minimal or even non-existent hgviagard to where the photographs
were taken. An example is the unreported decisfd@onnell J inMGN Ltd v Attard
(19 October 2001yvhich concerned the publication of photographshefgurvivor of
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conjoined twins who was at the time only one yddr d’he photographs were taken
in a street in Malta but followed the earlier pobtion of photographs and press
articles based on interviews which the child’s p&éseyave in order to raise money for
her care. Connell J said that he considered Heaphotograph constituted at best a
minimal breach of the right to privacy given th@acuous nature of the photographs
and the fact that they would not enable the retmlerake a subsequent identification
of the child. But he also expressed doubts ashether Art. 8 was engaged at all
given the public nature of the area where they waen.

If one needed a simple rule capable of easy applicghen the distinction based on
whether the photograph was taken of the Claimaat public or private place might
have much to recommend it. However, the decisibrihe House of Lords in
Campbellhas confirmed that the engagement of a Claimantis8\rights cannot be
conclusively determined on that basis. The phaiolgs taken of Naomi Campbell in
Chelsea showed her in the street outside the bgilavhere she had attended a
meeting of Narcotics Anonymous. But the fact tihaty were taken in a public place
did not prevent the majority of the House rulingttthey constituted an invasion of
her Art. 8 rights. That conclusion was reacheddiyng into account the additional
information conveyed in some of the photographsthedaccompanying text: namely
that she was undergoing treatment for drug addhctiorhis factor was held to
differentiate the claim from what might have beé&e tase had the photographs
depicted Ms Campbell on a more banal errand such sisopping expedition. It
therefore demonstrates that the mere fact thaactieity photographed takes place in
a public place is not determinative of the issue.

This case does not, of course, contain any of duitianal elements of the kind that
featured inCampbell The Claimant was being pushed along by his fathd mother
on the most innocent and ordinary of occasions. e Bpeeches irCampbell
(particularly those of the majority) are relied fon the way in which they distinguish
the photographs in that case from the more ordioapasion of the kind | have to
consider. Three passages in particular need embblzed. Lord Hoffmann’s views
on this point are set out in paragraph 73 — 75:

“73 In the present case, the pictures were taken witihdsi
Campbell's consent. That in my opinion is not ehoug

amount to a wrongful invasion of privacy. The fasmand even
the not so famous who go out in public must actiegit they
may be photographed without their consent, jushag may be
observed by others without their consent. As Gle€sbsaid in
Australian Broadcasting Corpn v Lenah Game Meatg IRt

(2001) 208 CLR 199, 226, para 41: "Part of the prize pay
for living in an organised society is that we angpesed to
observation in a variety of ways by other people.

74 But the fact that we cannot avoid being photograptiees
not mean that anyone who takes or obtains suchoghaphs
can publish them to the world at large. In the r#cease of
Peck v United Kingdom (2003) 36 EHRR 719 Mr Peck wa
filmed on a public street in an embarrassing momanta
CCTV camera. Subsequently, the film was broadcastral
times on the television. The Strasbourg court satdp 739,
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that this was an invasion of his privacy contragydrticle 8:

"the relevant moment was viewed to an extent wliigh
exceeded any exposure to a passer-by or to security
observation and to a degree surpassing that whibk t
applicant could possibly have foreseen when he edali
Brentwood on 20 August 1995."

75 In my opinion, therefore, the widespread publicatiaf a
photograph of someone which reveals him to be situation
of humiliation or severe embarrassment, even ienakn a
public place, may be an infringement of the privadyhis
personal information. Likewise, the publication
photograph taken by intrusion into a private pla¢r
example, by a long distance lens) may in itselfsbgh an
infringement, even if there is nothing embarrassabgut the
picture itself: Hellewell v Chief Constable of Derbyshire
[1995] 1 WLR 804, 807. As Lord Mustill said iR v
Broadcasting Standards CommissionEx p  British
Broadcasting Corpf2001] QB 885 900, "An infringement of
privacy is an affront to the personality, whichdamaged both
by the violation and by the demonstration that gezsonal
space is not inviolate.”

28.  Lord Hope in his speech at paras 122 — 123 said:

“122 The photographs were taken of Miss Campbell wdhke
was in a public place, as she was in the streesidetthe
premises where she had been receiving therapy taiieg of
photographs in a public street must, as Randers@aid in
Hosking v Runting [2003] 3 NZLR 385, 415, para 138taken
to be one of the ordinary incidents of living in feee
community. The real issue is whether publicisirgdbntent of
the photographs would be offensive: Gault and Btand JJ in
the Court of Appeal [2004] NZCA 34, para 165. Agqmer who
just happens to be in the street when the photdygregs taken
and appears in it only incidentally cannot as a @@ rule
object to the publication of the photograph, foe treasons
given by L'Heureux-Dubé and Bastarache JJ in Aulry
Editions Vice-Versa Inc [1998] 1 SCR 591, para Bai the
situation is different if the public nature of tbéace where a
photograph is taken was simply used as backgroandrfe or
more persons who constitute the true subject optbwmtograph.
The question then arises, balancing the rightssaué, where
the public's right to information can justify dissmation of a
photograph taken without authorisation: Aubry, pa&a. The
European court has recognised that a person whdksvdbwn
a public street will inevitably be visible to anyember of the
public who is also present and, in the same way security
guard viewing the scene through closed circuitvisien: PG
and JH v United Kingdom Reports of Judgments ancdizans
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2001-ix, p 195, para 57. But, as the court pointed in the

same paragraph, private life considerations magamnce any
systematic or permanent record comes into existeficaich

material from the public domain. In Peck v Unitethgdom

(2003) 36 EHRR 719, para 62 the court held that rilease
and publication of CCTV footage which showed thpliagnt

in the process of attempting to commit suicide Iteduin the

moment being viewed to an extent that far exceeagd
exposure to a passer-by or to security observatian he could
have foreseen when he was in that street.

123 The same process of reasoning that led to thenfysdin
Peck that the article 8 right had been violated amg the
majority in Aubry that there had been an infringemef the
claimant's right to respect for her private lifercde applied
here. Miss Campbell could not have complained i€ th
photographs had been taken to show the scene strbet by a
passer-by and later published simply as streeteseBut these
were not just pictures of a street scene wherehstippened to
be when the photographs were taken. They were taken
deliberately, in secret and with a view to theirbpcation in
conjunction with the article. The zoom lens wa®cted at the
doorway of the place where the meeting had beangakace.
The faces of others in the doorway were pixelatedssnot to
reveal their identity. Hers was not, the photograpivere
published and her privacy was invaded. The argurtieattthe
publication of the photograph added credibilityth@ story has
little weight. The photograph was not self-explamat Neither
the place nor the person were instantly recognisaldihe
reader only had the editor's word as to the truthtlbese
details.”

29.  Finally, at paras 154 — 155 Baroness Hale said this

“ 154 Publishing the photographs contributed both to the
revelation and to the harm that it might do. Byrtiselves, they
are not objectionable. Unlike France and Quebec, this
country we do not recognise a right to one's owagen cf
Aubry v Editions Vice-Versa Inc [1998] 1 SCR 591. We have
not so far held that the mere fact of covert phapyy is
sufficient to make the information contained in getograph
confidential. The activity photographed must bevate. If this
had been, and had been presented as, a pictureaoimN
Campbell going about her business in a public $iré®ere
could have been no complaint. She makes a sulstaatit of
her living out of being photographed looking sturgniin
designer clothing. Readers will obviously be inséed to see
how she looks if and when she pops out to the doopsbottle
of milk. There is nothing essentially private abathiat
information nor can it be expected to damage hergpe life. It
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33.

may not be a high order of freedom of speech beteths

nothing to justify interfering with it. (This waséd view of
Randerson J imosking v Runting [2003] 3 NZLR 385, which
concerned a similarly innocuous outing; see now dbeision

of the Court of Appeal [2004] NZCA 34.)

155 But here the accompanying text made it plain thate
photographs were different. They showed her conaitiger to
or from the NA meeting. They showed her in the eommpf
others, some of whom were undoubtedly part of thepy They
showed the place where the meeting was taking plabesh
will have been entirely recognisable to anyone Whew the
locality. A picture is "worth a thousand words" bese it adds
to the impact of what the words convey; but it aslds to the
information given in those words. If nothing elgetells the
reader what everyone looked like; in this caselsbaold the
reader what the place looked like. In context,|#0aadded to
the potential harm, by making her think that shes vis@ing
followed or betrayed, and deterring her from golmark to the
same place again.”

Mr Warby relies on these passages as demonstrttatgthe House of Lords in
Campbellwould not have upheld the claim to privacy if theofmgraphs had done
little more than to depict Ms Campbell walking ajoor talking to friends in the
street. The absence of consent and the covertenafuthe photography does not
affect this nor of itself does the publication betimage to the world at large. For
these factors to combine to engage Art. 8 theres)dee says, to be some additional
element which makes what would otherwise be a pulcasion a private one.

The decision irCampbellis, of course, binding on me and it is not uséduattempt

to dissect the speeches with a view to isolatingspges that might strictly be
regarded as obiter dicta. The conclusions dep@uaah the reasoning and | would
ordinarily feel obliged to give effect to the priples expressed regardless of whether
they form part of the ratio of the case. But iti@pation of the Claimant’'s argument
that the decision i€ampbellhas now to be considered in the light of the nteoent
decision inVon Hannoveiit is, | think, important to make one or two obs#rons
about the status of some of the authorities redeiwan the extracts quoted above.

The first point to make is that the legal positionCanada is very different. The
decision of the Canadian Supreme Court@s Editions Vice-Versa v Aubry(1998)
157 DLR & 577turns on s.5 of the Quebec Charter of Human Rights Freedoms
which was held to give an individual a right to @« his or her own image from
publication without consent. This principle appliegardless of whether the image
affects the reputation of the person depicted amnabdel was therefore able to sue
following the publication of a targeted photogragftowing her sitting on a Montreal
street.

More interesting are the New Zealand authoritiés.Hosking v Runting [2005] 1
NZLR 1 a photographer was commissioned by the publisher mlagazine to take
some photographs of the children of a well knowevision personality. He took
pictures of Mr Hosking’s eighteen month old twinsing pushed down a street by
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their mother. Mr and Mrs Hosking sought injuncBaio prevent publication of the
photograph relying on a cause of action for breaichonfidence and for breach of
privacy. The New Zealand Court of Appeal (affinrgniRanderson J) held that under
New Zealand law there was no cause of action infterbreach of privacy based
upon the publication of photographs taken in a ipublace and that the action for
breach of confidence required there to be estaddish reasonable expectation of
privacy in respect of matters whose publication Mtdae considered highly offensive
to an objective reasonable person. This is thedesved from the judgment of
Gleeson CJ in the decision of the High Court oftAal& in Australian Broadcasting
Corporation v Lenah Game Meats Pty Ltd (2001) 208 @99.

34. Gault J dealt with the facts of the case under appethe following paragraphs of his
judgment which are directly relevant to the argumernhe present case:

“161 The real concern of the appellants as parentatesl not
to the publication of photographs of their two dnén in the
street, but to publication of the photographs alomgth
identification and the association of them with'@elebrity"
parent. We accept the sincerity of their anxiety tbe
wellbeing of the children and their concern at fv@spect of
recurring unwanted media attention. They wish totgct the
freedom of the children to live normal lives with@monstant
fear of media intrusion. They feel that if publioat of the
present photographs is prevented there will benuenmtive for
those who, in the future, might pursue the childreorder to
capture marketable images.

162 We must focus on the issues now presented. H tharo
case for relief now, we cannot address the futie are
inclined to the view, however, that the concerresarerstated.

163 We are not persuaded that a case is made out for an
injunction to protect the children from a real risk physical
harm. We do not see any substantial likelihoodrgfoae with

ill intent seeking to identify the children from gaaine
photographs. We cannot see the intended publication
increasing any risk that might exist because of public
prominence of their father.

164 The inclusion of the photographs of Ruby and Biellan

article in New Idea would not publicise any factrespect of
which there could be a reasonable expectation ofagy. The
photographs taken by the first respondent do natldse
anything more than could have been observed bymaayber
of the public in Newmarket on that particular dayey do not
show where the children live, or disclose any infation that
might be useful to someone with ill intent. Thestexice of the
twins, their age and the fact that their parente aeparated
are already matters of public record. There is ansiderable
line of cases in the United States establishing tenerally
there is no right to privacy when a person is pgoaphed on a
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public street. Cases such as Peck and perhaps Gampb
qgualify this to some extent, so that in exceptiocates a
person might be entitled to restrain additional pciby being
given to the fact that they were present on theestin
particular circumstances. That is not, howevers ttase.

165 We are not convinced a person of ordinary sengdsl
would find the publication of these photographs hhig
offensive or objectionable even bearing in mindt thaung
children are involved. One of the photographs dspia
relatively detailed image of the twins' faces. Hogreit is not
sufficient that the circumstances of the photogyaptere
considered intrusive by the subject (even if thatenthe case,
which it is not here because Mrs Hosking was neheaware
the photographs had been taken). The real issuehisther
publicising the content of the photographs (or ‘tfeet” that is
being given publicity) would be offensive to thelioary
person. We cannot see any real harm in it.”

Lord Hope inCampbell(in the passage from para 99 quoted above) saidthisa
formulation greatly reduced the level of protectavailable and that the enquiry as to
whether publication could cause offence had toikectkd to the person affected by
the publicity rather than to the reader of thecketi As indicated earlier, there was
general agreement in all the speeches that thermebke expectation of privacy in the
material had to be that of the Claimant. But desthis difference in the test, neither
Lord Hope nor Baroness Hale expressed any douloist dbe outcome itHosking
Both referred with approval to the judgment R&nderson J at first instance who
had refused to grant the injunction preventingligation of the photographs of the
children despite their parents desire to shieldntfi®m publicity in the media. The
facts ofHosking v Runtingre to my mind indistinguishable from those of phesent
case. There is no allegation that the Claimant lsisdparents were aware of the
photograph being taken or were therefore distreabedt it at the time. Nor is there
any suggestion in this case that the photograpbated information which put the
Claimant in some kind of danger or otherwise exgdsm to harm.

Strasbourg

It is convenient in chronological terms to refer this stage to the Strasbourg
authorities which are said to require a modificatio the approach taken by the
House of Lords inCampbellto what might be termed intimate (and in that sense
private) occasions which occur in a public pladée first of these i®eck v United
Kingdom (2003) 36 EHRR 4which concerned the release to the BBC and the
subsequent broadcast of CCTV footage of the apylimamed with a knife in a public
street following an attempt by him at suicide. Tdexision of the ECtHR that this
amounted to a violation of Mr Peck’s Art. 8 rigldgsnot surprising and it was treated
by the House of Lords i€ampbellas a good example of what Lord Hoffmann (in
para 75 of his speech quoted above) describedsasation of humiliation or severe
embarrassment which attracted a reasonable exjppectat privacy from public
dissemination even though occurring in a publicela
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In paragraph 62 of the judgment the ECtHR referthéouse of the CCTV footage by
the media as far exceeding any exposure to a phgser to security observation.
This was to take account of the nature of Mr Peckimplaint, which was not that his
activities were captured on CCTV but that they badn subsequently broadcast to a
much wider audience whom he could never have aated would have been shown
the images in question. That distinction doeshwotever take the matter any further
in this (or | suspect in any) case where the peivatpersonal conduct of an individual
is exposed by the media to the world at large. Sdearman made it clear that his
client was not objecting (and probably could ngeob) to photographs taken casually
by members of the public for their own purposesalvhivould have a very limited
circulation. The essence of the complaint in \@lpall of these cases centres on the
degree of publicity which the occasion photographdtimately receives. A
photograph taken by a member of the public whiamaies the property of that
person and is at most shown to family and friendesdnot infringe any right of
privacy because it does not lead to any real puddmosure of the events portrayed.
They remain essentially private and unseen. dnig when the photograph is sold to
an agency or a newspaper for publication that gpyegiable invasion of privacy can
be said to occur. This, I think, has relevancemtbiee comes to consider cases like
Hosking v Runtingvhich do not involve the depiction of conduct oeets that could

in any sense be described as embarrassing or tetima such cases the actionable
complaint is not and cannot be that the claiman$ whotographed or that press
photographers were present to witness the evemfgastion. Some degree of public
exposure (at least to the eyes of those aroundheattitme) is the inevitable
consequence of operating in a public place. lbaks privacy is required then it can
only be secured behind closed doors or a high gawdl. The question whether
there has been an actionable invasion of privaagases such as this therefore turns
on whether activities which probably could be pcted from widespread public
scrutiny if conducted in private qualify for thensa degree of protection when they
are open to public view. The stance of the Engtistrrts in the decisions up to and
including Campbell(like those in New Zealand) has been to limit tmetgction in
such cases to conduct or information of a person@mbarrassing kind. Bon
Hannoveris said to have changed all that.

Von Hannoverwas a claim by Princess Caroline of Monaco in retatto the
publication of photographs in various German magssi Three series of photographs
were in issue. The first (taken in July and Audgl@®3) included photographs of the
Princess with her children engaged in sporting atiger family activities. Other
photographs in this series showed her at a restaurahe company of a male friend
and shopping in a market with a bodyguard. Thers#cseries (taken in 1997)
consisted mostly of photographs of the Princes$ wigér husband (Prince Ernst
August Von Hannover) skiing on holiday, visitingharse show and cycling. The
third series (also taken in 1997) show the Prinegsthe Monte Carlo Beach Club
dressed in a swimsuit and towel, tripping over fatichg down.

The German Federal Court held that the publicatibthe photograph taken in the
restaurant was a breach of the Princess’ rightriagy because the couple had
deliberately moved to a secluded part of the reatdun order to keep out of public
view. But it refused her any further relief in pest of the other photographs. The
Federal Consitutional Court took the matter sligtdirther by upholding the claim to
privacy in respect of the photographs of the Psaceith her children in the first
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series but refused her relief in respect of theaiamg photographs. The ECHR
allowed the Princess’ appeal and held that theigatibn of the other images of her
shopping, riding and cycling did violate her contvem rights under Art. 8.

40. The Princess’ submissions to the Court (as recomddtie judgment) refer to her
having been constantly hounded by paparazzi whenshe left her home and
whatever she did, including collecting her childfesm school, shopping or going on
holiday. The Court began its treatment of Artwignh the following statements of
general principle:

“50. The court reiterates that the concept of ptevéife extends
to aspects relating to personal identity, such apeason's
name (se®urghartz v Switzerland [1994] ECHR 16293/90 at

para 24), or a person's picture (s8ehussel v Austria (App no
42409/98) (admissibility decision, 21 February 2J)02

Furthermore, private life, in the court's view, lndes a
person's physical and psychological integrity; thearantee
afforded by art 8 of the convention is primarilyteénded to
ensure the development, without outside interferemé the
personality of each individual in his relations widther human
beings (see, mutatis mutandisiemietz v Germany [1992]
ECHR 13710/88 at para 29, andotta v Italy (1998) 4 BHRC

81 at para 32). There is therefore a zone of interaction of a
person with others, even in a public context, whicay fall
within the scope of 'private life'

51. The court has also indicated that, in certain
circumstances, a person has a 'legitimate expeaxtatof
protection and respect for his or her private lifeccordingly, it
has held in a case concerning the interception edépghone
calls on business premises that the applicant 'dbalve had a
reasonable expectation of privacy for such caigeHalford v
UK (1997) 3 BHRC 31 at para 45).

52. As regards photos, with a view to defining sbepe of the
protection afforded by art 8 against arbitrary inierence by
public authorities, the Commission had regard toethler the
photographs related to private or public mattersdamhether
the material thus obtained was envisaged for atéichiuse or
was likely to be made available to the general pulee,
mutatis mutandisFriedl v Austria [1995] ECHR 15225/89,

(1995) 21 EHRR 83, Friendly Settlement, Commisgfmnion,

at paras 49-52pG v UK [2001] ECHR 44787/98 at para 58;
andPeck v UK (2003) 13 BHRC 669 at para 61).

53. In the present case there is no doubt thapth®ication by
various German magazines of photos of the applicarier
daily life either on her own or with other peop&tl$ within the
scope of her private life.
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57. The court reiterates that although the objettad 8 is

essentially that of protecting the individual agstirarbitrary

interference by the public authorities, it does marely compel
the state to abstain from such interference: iniaold to this

primarily negative undertaking, there may be paositi
obligations inherent in an effective respect favate or family
life. These obligations may involve the adoptionm&asures
designed to secure respect for private life evethéensphere of
the relations of individuals between themselveg, (seutatis
mutandis, X and Y v Netherlanfisd85] ECHR 8978/80at

para 23; Stjerna v FinlanfiLl994] ECHR 18131/9ht para 38;

and Verliere v Switzerland (App no 41953/98) (adrhility

decision, 28 June 2001)). That also applies toptogection of
a person's picture against abuse by others (seaisSeh v
Austria (App no 42409/98) (admissibility decisi@f, February
2002)).

The boundary between the state's positive and mvegat
obligations under this provision does not lendlit$e precise
definition. The applicable principles are, none tass, similar.
In both contexts regard must be had to the faiahaé that has
to be struck between the competing interests ofntigidual
and of the community as a whole; and in both cdstthe state
enjoys a certain margin of appreciation (see, amangny
other authorities, Keegan v Irelarj@994] ECHR 16969/9Gt
para 49, and Botta v Italg1998) 4 BHRC 81 at para 33

58. That protection of private life has to be baled against
the freedom of expression guaranteed by art 10 haf t
convention. In that context the court reiteratest tthe freedom
of expression constitutes one of the essentialdations of a
democratic society. Subject to art 10(2), it is laggble not
only to 'information’ or 'ideas' that are favourghieceived or
regarded as inoffensive or as a matter of indiffiees but also
to those that offend, shock or disturb. Such aeedémands of
that pluralism, tolerance and broadmindedness withehich
there is no 'democratic society' (see Handysidekv[1B76]
ECHR 5493/7at para 49).

In that connection the press plays an essentiaé rol a
democratic society. Although it must not overstegtain
bounds, in particular in respect of the reputatiamd rights of
others, its duty is nevertheless to impart—in a mean
consistent with its obligations and responsibiitie
information and ideas on all matters of public met (see,
among many authorities, Observer and Guardian v[U$91]
ECHR 13585/88at para 59, and Bladet Tromso v Norway
(1999) 6 BHRC 599 at para h9Journalistic freedom also
covers possible recourse to a degree of exaggerato even
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provocation (see Prager and Oberschlick v Austid®95]
ECHR 15974/90at para 38; Tammer v Estoni@001) 10
BHRC 543at paras 59-63; and Prisma Press v France (App
nos 66910/01 and 71612/01) (admissibility decisitnJuly
2003)).

59. Although freedom of expression also extendstht®
publication of photos, this is an area in which firetection of

the rights and reputation of others takes on palttc
importance. The present case does not concern the
dissemination of 'ideas’, but of images containiagy personal

or even intimate ‘information' about an individual.
Furthermore, photos appearing in the tabloid prese often
taken in a climate of continual harassment whiafuces in the
person concerned a very strong sense of intrusima their
private life or even of persecution.”

41. In its application of these principles to the cas@oint, the judgment begins with a
discussion of the legitimate role of press repgrtin relation to well known
individuals whose activities are likely to generatdegree of public interest:

“63. The court considers that a fundamental didime needs
to be made between reporting facts—even contralesees—
capable of contributing to a debate in a democraaciety
relating to politicians in the exercise of theirnfttions, for
example, and reporting details of the private lié¢ an
individual who, moreover, as in this case, does ex#rcise
official functions. While in the former case theegs exercises
its vital role of 'watchdog' in a democracy by aimiting to
'impart[ing] information and ideas on matters of lpic
interest’ QObserver and Guardian v UK [1991] ECHR
13585/88) it does not do so in the latter case.

64. Similarly, although the public has a right te imformed,
which is an essential right in a democratic sociétgat, in
certain special circumstances, can even extendgpects of the
private life of public figures, particularly whegliticians are
concerned (se@lon (Societe) v France (App no 58148/00)
(udgment, 18 May 2004)), this is not the case héree
situation here does not come within the spherengfolitical

or public debate because the published photos and
accompanying commentaries relate exclusively taildedf the
applicant's private life.

65. As in other similar cases it has examined, toert
considers that the publication of the photos antickes in
guestion, of which the sole purpose was to satisfycuriosity
of a particular readership regarding the details ahe
applicant's private life, cannot be deemed to dbote to any
debate of general interest to society despite gh#@ieant being
known to the public (see, mutatis mutandigme Campmany
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y Diez de Revenga and Juan Luis Lopez-Galiacho Perona v
Spain (App no 54224/00) (admissibility decision, 12 Delsem
2000); Julio Bou Gibert and El Hogar Y La Moda JA v Spain
(App no 14929/02) (admissibility decision, 13 M&@3); and
Prisma Press v France (App nos 66910/01 and 71612/01)
(admissibility decision, 1 July 2003)).

66. In these conditions freedom of expression chils a
narrower interpretation (se@risma Press v France (App nos
66910/01 and 71612/01) (admissibility decision,uly 2003),
and, by converse implicatioRrone Verlag GmbH & Co KG v
Austria [2002] ECHR 34315/96 at para 37).

67. In that connection the court also takes accoohtthe
resolution of the Parliamentary Assembly of the i@luof
Europe on the right to privacy, which stresses 'tree-sided
interpretation of the right to freedom of expressiby certain
media which attempt to justify an infringement loé trights
protected by art 8 of the convention by claimingtthheir
readers are entitled to know everything about pulfigures’
(see para 42, above, ametisma Press v France (App NnoS
66910/01 and 71612/01) (admissibility decisionully 2003)).

68. The court finds another point to be of impoceneven
though, strictly speaking, the present applicatimmcerns only
the publication of the photos and articles by vasdserman
magazines, the context in which these photos watent—
without the applicant's knowledge or consent —armk t
harassment endured by many public figures in ttaily lives
cannot be fully disregarded (see para 59, above).

In the present case this point is illustrated inrtpaularly
striking fashion by the photos taken of the appiicat the
Monte Carlo Beach Club tripping over an obstaclel dalling
down (see para 17, above). It appears that thes#oshwere
taken secretly at a distance of several hundredresgt
probably from a neighbouring house, whereas joustaland
photographers' access to the club was strictly lagpa (see
para 33, above).

69. The court reiterates the fundamental importanuie
protecting private life from the point of view betdevelopment
of every human being's personality. That protecti@s stated
above—extends beyond the private family circle aigb
includes a social dimension. The court consideed #nyone,
even if they are known to the general public, nngs@ble to
enjoy a 'legitimate expectation' of protection aflaespect for
their private life (see para 51, above and, mutatigtandis,
Halford v UK (1997) 3 BHRC 31 at para 45).
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73. Lastly, the distinction drawn between figures o
contemporary society 'par excellence' and ‘reldyiveublic
figures has to be clear and obvious so that, inadéesgoverned
by the rule of law, the individual has precise gations as to
the behaviour he or she should adopt. Above adly theed to
know exactly when and where they are in a protespéere or,
on the contrary, in a sphere in which they musteekp
interference from others, especially the tabloidgs.

74. The court therefore considers that the critemmawhich the
domestic courts based their decisions were noticgerit to

protect the applicant's private life effectivelys A figure of
contemporary society ‘par excellence' she cannotthémame
of freedom of the press and the public interesty-reh

protection of her private life unless she is inexladed place
out of the public eye and, moreover, succeeds avipg it

(which can be difficult). Where that is not the e&ashe has to
accept that she might be photographed at almost tang,

systematically, and that the photos are then veigehly

disseminated even if, as was the case here, theopland
accompanying articles relate exclusively to detaifs her

private life.

75. In the court's view, the criterion of spatiadolation,
although apposite in theory, is in reality too vagand difficult
for the person concerned to determine in advancethle
present case merely classifying the applicant asgare of
contemporary society 'par excellence' does notcgufb justify
such an intrusion into her private life.

42. The Court’s decision was that the domestic cowapplication of local German law
did not adequately protect the Princess’ rightsenidt. 8:

“76. As the court has stated above, it considerat tthe

decisive factor in balancing the protection of e life

against freedom of expression should lie in thetrdmution

that the published photos and articles make to hatke of
general interest. It is clear in the instant caBattthey made no
such contribution since the applicant exercises official

function and the photos and articles related exgkly to

details of her private life.

77. Furthermore, the court considers that the pulloes not
have a legitimate interest in knowing where theligppt is
and how she behaves generally in her private Neneif she
appears in places that cannot always be descrilsedezluded
and despite the fact that she is well known tptiiaic.

Even if such a public interest exists, as does @mngercial
interest of the magazines in publishing these ghattd these
articles, in the instant case those interests musthe court's



MR JUSTICE PATTEN Murray v Express Newspapers p

Approved Judgment

43.

44,

45.

46.

view, yield to the applicant's right to the effeetprotection of
her private life.

78. Lastly, in the court's opinion the criteria &slished by the
domestic courts were not sufficient to ensure tFectve
protection of the applicant's private life and sfteould, in the
circumstances of the case, have had a 'legitimapedation’
of protection of her private life.

79. Having regard to all the foregoing factors, atespite the
margin of appreciation afforded to the state instlairea, the
court considers that the German courts did notkstra fair
balance between the competing interests.

80. There has therefore been a breach of art 8 hef t
convention.”

One of the difficulties about this judgment is tbemtify and to dissect from the
Court’s reasoning the precise factors which invisv engage the Princess’ rights
under Art. 8. Much of the discussion and certaithlg conclusion is based on the
Court’s view that in the balancing exercise whiolidiws between the Princess’ claim
to privacy and the right of the press to freedonexjression, the scales come down
firmly in favour of the Princess. It is, howevarherent in that analysis that Art. 8
was engaged by the publication of the whole ranfgphotographs involved in the
complaint including apparently innocuous imagethefPrincess shopping, riding and
playing tennis. Whilst the photographs of hergig over at the Monte Carlo beach
club might be said to be embarrassing the samécroénnot be applied to the others.

Looked at in isolation from the subject matter bé tcomplaint, the statement of
principle contained in paragraph 59 of the judgmisnunexceptional. The very

personal or intimate information about an individaiearly raises an expectation of
privacy for the reasons already referred to and pghblication of photographs

containing that information is likely to engage A8t The important and perhaps
novel aspect of the decision is the Court’s acceqgdhat these criteria were satisfied
in relation to many of the images under considerati | was shown some of the
photographs during the course of the hearing atid the exception of the beach club
pictures, most of them (to use Lord Nicholls’ wgrdhow nothing untoward or

undignified.

The ECtHR clearly took a much wider view of whabshll be regarded as falling

within the scope of an individual's private liferfpurposes of Art. 8. This is made
clear in paragraphs 53 and 69 of the judgment. irTdhecision was that this can
include ordinary activities such as family holidaysexpeditions which are not public
in any sense beyond the fact that they are conducta street or some other public
place. Outings or games with one’s children areairse in one sense intimate
occasions, but if Baroness Hale is correct thappapout for a bottle of milk is not to

be regarded as a private occasion, then some werydfstinctions will have to be

made.

One possible distinguishing factor (strongly relied by BPL in this case) is the
element of harassment which the Princess refear@d her complaint and which was
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picked up by the Court in paragraph 59 of its judgim This obviously can increase
the sense and degree of intrusion involved bus idifficult to see how or why it
should be capable of converting an essentiallyipuddcasion into a private one. If
the applicant has a reasonable expectation of gyiua respect of the information
contained in the photographs then the publicatibthe image by one newspaper
alone will breach that right. Conversely, an dttivn which no such expectation
exists is unaffected in its nature by the degrepress interest it excites. As a matter
of principle, harassment ought at best to be resghes an aggravating feature in any
proper claim for invasion of privacy but not as ttederminant of whether such a right
exists. Where it occurs it can be and often idtdeigh separately: see the Protection
from Harassment Act 1997.

My own reading therefore dfon Hannovelis that it recognises that an individual
whose life and activities are of public interestynieave a legitimate expectation of
privacy in relation to private family and personattivities which are not in
themselves either embarrassing or intimate in aiaegr medical sense. It also
establishes that in the case of someone like timedas who is well known but not a
public figure in the sense of being a politician tbe like, the publication of the
photographs and the information they contain carb®tjustified as a legitimate
exercise of the right to freedom of expression whbe sole purpose of publication is
to satisfy readers’ curiosity rather than to cdnite to a debate on or the raising of an
issue of general public interest or importance.m&axommentators have observed
that the unfettered application of this view ¥bn Hannover‘would herald a
revolution in Britain's journalistic culture”: seéugendhat & Christie, The Law of
Privacy and the Media (2 ed) Supp at para 6.52| agree. It is, | think, common
knowledge that much of the continental press adaf#s less aggressive and prurient
approach to the private lives of celebrities anlitip@ns than do their English tabloid
counterparts. But the question of how one shoatmmodate/on Hannovemith
present journalistic assumptions cannot in my Viimsanswered by treating the case
as an exception confined to its own special fants lzeavily influenced by the issues
of harassment which | referred to earlier.

This, | think, is made clear by the subsequentsi@ciof the ECtHR irSciacca v
Italy(2006) 43 EHRR 2@h which the issue was whether the applicant’staginder
Art. 8 had been infringed by the release to thepo# an identity photograph taken of
her by the Italian Revenue Police while she waseuratrest and investigation for
various criminal offences. The case concerns aceéapplication of Art. 8 in very
different circumstances from the present one, batréasoning of the Court includes
reference td&/on Hannover.In paragraph 29 the Court states:

“Regarding whether there has been an interfererice, Court

reiterates that the concept of private life incladelements
relating to a person's right to their picture andhat the

publication of a photograph falls within the scopg private

life. It has also given guidelines regarding these of private
life and found that there IS:
"a zone of interaction of a person with others,reirea public

context, which may fall within the scope of 'prevate’.
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In the instant case the applicant's status as ardihary
person" enlarges the zone of interaction which rfiadlywithin
the scope of private life, and the fact that thelegant was the
subject of criminal proceedings cannot curtail teeope of
such protection.”

This citation does not characterize the decisioan Hannoveras dependant upon
harassment or significant press intrusion. Rathemphasizes the scope of the
concept of private life whichVon Hannoverestablishes. There is certainly no
retrenchment. On this basis the limits setMpn Hannover ought properly to be
regarded as confirmed I8ciaccaand the correct approach is to consider how far th
English courts are now required to take accounthef principles set out in the
decision when interpreting and giving effect tosAi@ and 10 as part of English law.

The Post Von-Hannover English authorities

These begin with the decision of Eady MoKennitt v Ash [2006] EMLR 178This
was not a case about photographs. It concerneabk Written by the Defendant
about her friendship and travels with Loreena Mak&nthe Canadian folk musician.
The book contained a variety of anecdotes includnegelations about Ms
McKennitt's personal and sexual relationships, éraotional reaction to her fiancé’s
death, a detailed description of her home and tlséorly of a property dispute
between the parties which led to litigation.

The case differs in certain important respects freases likeCampbelland the
present one because it concerned the disclosuattegiedly confidential information
by someone who had clearly been in a confidergiakionship with the claimant and
had in fact worked for her under a contract combgira confidentiality clause. But
the decision is interesting and important for rsatment of the Claimant's Art. 8
rights in the light of the decision Mon Hannover.

Eady J, after setting out the issue¥on HannoveandPeck observed that:

“In the light of these cases, a trend has emerged towards
acknowledging a 'legitimate expectation' of protection and
respect for private life, on some occasions, in relatively public
circumstances. It is no longer possible to draw a rigid
distinction between that which takes place in private and that
which is capable of being witnessed in a public place by other
persons.”

In paragraph 58 of his judgment Eady J refers ® riationship betweelon
Hannoverand Campbell After quoting from paragraphs 20 — 21 of Lorccivlls’
speech he said this about the quality of the in&tiom necessary to found a claim for
invasion of privacy:

“This would strongly suggest that the mere fact that information
concerning an individual is 'anodyne' or ‘trivial' will not
necessarily mean that art 8 is not engaged. For the purpose of
determining that initial question, it seems that the subject
matter must be carefully assessed. If it is such as to give rise
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to a 'reasonable expectation of privacy', then questions such
as triviality or banality may well need to be considered at the
later stage of bringing to bear an ‘intense focus' upon the
comparative importance of the specific rights being claimed in
the individual case. They will be relevant to proportionality.

Whether, in any given circumstances, an individual citizen can
have a reasonable expectation that his privacy will be
protected may depend simply upon the nature of the
information itself or, on the other hand, it may depend upon a
combination of factors. Sometimes such an expectation will
arise from the circumstances in which the information has
been voluntarily imparted to another person or persons. In
particular, the expectation may be justified by a duty of
confidence arising expressly or by implication at the time.”

This balancing exercise had to be performedMaiKennitt v Astbecause by no means
all of the information contained in the book coblel described as highly personal. A
good example is a reference to a shopping triptety ko buy furniture and other
household items. Eady J described this disclosstre

..... trivial and of no consequence, and unlike relatively trivial
but intrusive descriptions of a person's home, there is no need
for the law to step in and offer protection. Nor is it likely to
cause significant distress or other harm to say, of a celebrity or
anyone else, that a friend accompanied her on a shopping trip
and managed to bargain with vendors to save money. It is
anodyne, and not such as to attract any obligation of
confidence. | do not even need to ask whether there is any
public interest-although, of course, there is not.”

The Court of Appeal dismissed the Defendant’s apfj2a07] 3 WLR 194 holding
that the judge had been right in his determinatbwhat did and did not constitute
private information within the ambit of Art. 8. &hpassages in the judgment of
Buxton LJ are important and relevant to the issuéhis case. At paragraph 12 he
dealt specifically with the judge’s dismissal okethlaim for protection in respect of
“anodyne” material. He said that the judge’s applowas in conformity with the
guidance given by Lord Walker of Gestingthorpevirv Secretary of State for Work
& Pensions [2006] 2 AC 9vho at paragraph 83 had suggested that interfergitice
private life had to be of some seriousness befote8Avas engaged.

Mr Spearman submitted that Buxton LJ was wronglévage the reference in Lord
Walker’s speech to the seriousness of the interéereequired in order to engage Art.
8 into a statement of principle that ordinary, flaniactivities cannot qualify for
protection. The remarks have, he said, to be densil in the context in which they
were made: i.e. in response to a submission indhsé that since the concept of
respect for private and family life was so widey @ctt of sexual discrimination (in
that case in relation to a child support schemehiwiArt. 14 also fell within the
ambit of Art. 8.

| do not believe that it is helpful to over-analysad Walker’s dictum which was not
made in relation to a case like the present oneyaeference to the decision Yfon
Hannover. It was not in any event central to Buxton LJ’agening inMcKennitt v



MR JUSTICE PATTEN Murray v Express Newspapers p
Approved Judgment

Ash. The important passage in his judgment is wherédads in terms with the effect
of Von Hannovepon the scope of Art. 8. In paragraph 37 of theyjudnt he begins
by stating that there is little doubt thabn Hannovehas extended the reach of Art. 8
beyond what had previously been understood. Adgraphs 39 — 42 he says this:

“[39] Eady J suggested, at his para 58, that that apghoa
was consistent with the assumption dampbell that art 8
protected a person's reasonable expectation ofapyivThat is
so in broad terms, but at the same time it is famf clear that
the House of Lords that decidedmpbell would have handled
Von Hannover in the same way as did the ECtHR. Very
extensive argument and discussion was seen ageeduefore
Ms Campbell was able to enjoin the publication lmdjographs
of her in the public street, and then only becao$eheir
connexion with her medical condition. Had the Hobad the
benefit ofVon Hannover a shorter course might have been
taken.

[40] That does not however mean (to anticipate an asgum
that will arise again under art 10) that the Endjisourts
should not now give respectful attentiornvtin Hannover. The
House of Lords ittampbell made no specific findings as to the
content of art 8 save in the very general termsaeitd by
Eady J. As it is put in a work shown to us by tleelian parties,
Professor Fenwick and Mr Phillipson's Media Freedomder
the Human Rights Act (2006), at p 764, “the testgmunded-of
a reasonable expectation of privacy, of whethernfi@mation
is obviously private-is to be structured by referero the art 8
case law”. It thus remains for the national count &pply that
case law, as it currently stands, to the facts keefb It was
therefore certainly open to Eady J to have regandvbn
Hannover in relation to the very different facts of the geat
case.

[41] Perhaps realising the force of observations sushee
foregoing, the media parties, in particular, wer@shanxious
to persuade us that the ECtHR went no further Vien
Hannover than to hold that the Princess's privacy had been
invaded by a campaign of media intrusion into hiég, |of
which the enjoined photographs were the fruit. Tdleng and
publication of the photographs would otherwise hate been
in itself an invasion of privacy. They cited in pag some
observations of Fenwick and Phillipson at p 768h&fir book,
though it is fair to say that the learned authotscasay that
that analysis is not without its difficulties. Thelge, at his
para 53, did not accept that analysis, nor wouldMhile it is
quite correct that there is reference in the judgief the
ECtHR to media intrusion, it is not possible to ghgt the
general statements of principle set out in paraaB8ve are so
limited. And Mr Browne was able to show us autlydiiobm the
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ECtHR decided sincevon Hannover that applies those
statements in situations that were not ones of angdiusion.

Of those, the most significant $&iacca v Italy (Application
50774/99), paras 27 and 29 of the judgment of ti#HR
applying Von Hannover to a case that was not one of press
harassment, and citing the jurisprudencevoh Hannover in
entirely general terms.

[42] | would therefore conclude that to the extent tha the
Appellant's case that the judge should not have rlegard to
Von Hannover when considering the first question of whether
art 8 was engaged; and to the extent if at all tha issue
matters for the determination of this part of thase; that
complaint is unfounded.”

The other case which | need to mentiodasin v Associated Newspapers Ltd [2006]
EMLR 722,another decision of Eady J. It concerned someqginaphs taken of Sir
Elton John in a London street outside his home.eyTshowed him dressed in a
tracksuit and wearing a baseball cap but were wiberinnocuous. Eady J refused to
grant an injunction on the basis that Sir Elton nJatould have no reasonable
expectation of privacy in respect of the informatmonveyed by the photograph. It
was, he said, a “popping out for a pint of milk’pgy of case. In relation tdon
HannoverEady J said (at para 16) that an important faatothat case was the
element of harassment which again was absentatiorlto the photographs taken of
Sir Elton John. This decision was given beforet thiathe Court of Appeal in
McKennitt v Ash.

For the reasons which | have given, | do not belitvatVVon Hannovercan be
isolated in that way and my own reading of the dassnfirmed by the decision of
the Court of Appeal irMcKennitt v Ash What is, | think, important about that
decision is that although accepting the wider prietation ofVon HannoveBuxton
LJ did not consider that this invalidated Eady doclusion that the more trivial
information in the book (eg the shopping trip taly) did not qualify for protection.
He clearly considered that there must remain ayoayeof cases involving innocuous,
unimportant and unremarkable events, which althouigiate in one sense do not
necessarily qualify for protection under Art. 8. hefe is, however, no specific
guidance (and probably cannot be) as to wheregalydhe line should be drawn.

One of the difficulties which | face in this case afirst instance judge is to decide
how | should attempt to give effect to what | péreeto be the reasoning of the
ECtHR inVon Hannovemwnhere it appears to conflict with the decision lué House
of Lords inCampbell. It is well established on authority that the Calrduld attempt
to follow the clear and constant jurisprudence g ECtHR and iR (Ullah) v
Special Adjudicator [2004] 2AC 32Bord Bingham expressed the view that the
Convention is an international instrument the adriaterpretation of which can be
authoritatively expounded only by the Strasbourgrto Using this as a reference
point, decisions on the meaning of the Conventlwuil be kept uniform throughout
the states affected by it.

But as a matter of precedence | am bound by thisidadn Campbell(as is the Court
of Appeal) and for the reasons already given ihdé my intention to attempt to
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unpick the speeches in that case with a view terdehing whether certain passages
in them did or did not form part of the ratio oethase. The House of Lords has also
held that English courts of first instance are lwbtmfollow the decisions of the Court
of Appeal and House of Lords where there appeafseta conflict between those
decisions and any ruling of the ECtHR. Kiay v Lambeth L.B.C [2006] 2 AC 465
Lord Bingham at paragraphs 43 — 44 said this:

“It will of course be the duty of judges to revi€&onvention
arguments addressed to them, and if they consideinding

precedent to be, or possibly to be, inconsistettt ®trasbourg
authority, they may express their views and givavdeto
appeal, as the Court of Appeal did here. Leap-fipgeals may
be appropriate. In this way, in my opinion, thegatiarge their
duty under the 1998 Act. But they should follow bimading

precedent, as again the Court of Appeal did here.

44 There is a more fundamental reason for adheringo
domestic rule. The effective implementation ofGloavention
depends on constructive collaboration between thasBourg
court and the national courts of member states. Sinasbourg
court authoritatively expounds the interpretatiohtbe rights
embodied in the Convention and its protocols, aaust if the
Convention is to be uniformly understood by all inenstates.
But in its decisions on particular cases the Stoasly court
accords a margin of appreciation, often generous, the
decisions of national authorities and attaches mugbortance
to the peculiar facts of the case. Thus it is fational

authorities, including national courts particularlyo decide in
the first instance how the principles expoundedirasbourg
should be applied in the special context of natidegislation,

law, practice and social and other conditions. ¢t by the
decisions of national courts that the domestic dtaid must be
initially set, and to those decisions the ordinamyles of
precedent should apply.”

| am in no doubt therefore that if it comes tostaaight choice betweelon
HannoverandCampbelll should follow the decision i€@ampbell.

But is the position in fact as stark as that? éied earlier, Buxton LJ iMcKennitt v
Ash was prepared to uphold the decision of Eady J ¢lah postvon Hannover
certain categories of innocuous or anodyne persof@mation would not raise an
expectation of protection from disclosure under.A8t In the context of a
confidential relationship those categories wouldmy judgment, have to be very
tightly drawn since the existence of such a retetiop is a highly relevant and
influential factor in the assessment of whethergheas been an infringement of the
Claimant’s right to confidentiality: seerince of Wales v Associated Newspapers Ltd
(supra). But McKennitt v Astshows that they do exist

Cases like the present one are not rooted in acly gre-existing relationship and as
disclosed earlier, require the Court to limit thesémination of what in its origin was
publicly visible material. | am not concerned he&righ the publication of private
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information in the sense that the term was uselddogt Hoffmann and Baroness Hale
in the extracts from their speeches quoted abdia.is it alleged that the photograph
will make the Claimant vulnerable to kidnappingsome other form of danger. It is
said to be a breach of his Art. 8 rights becausitoaigh his parents has never sought
publicity or been exposed to it and wishes to l@a@nonymous and private life. Itis
therefore an attempt to appl§on Hannoveiin what Professor Gavin Phillipson has
described as its most absolutist form.

It seems to me that a distinction can be drawn éetva child (or an adult) engaged
in family and sporting activities and somethingsample as a walk down a street or a
visit to the grocers to buy the milk. The firsp&y of activity is clearly part of a
person’s private recreation time intended to beyedg in the company of family and
friends. Publicity on the test deployed VWon-Hannoveris intrusive and can
adversely affect the exercise of such social awwi But if the law is such as to give
every adult or child a legitimate expectation oft m®ing photographed without
consent on any occasion on which they are no speak, on public business then it
will have created a right for most people to thetgction of their image. If a simple
walk down the street qualifies for protection theis difficult to see what would not.
For most people who are not public figures in tease of being politicians or the
like, there will be virtually no aspect of theifdiwhich cannot be characterized as
private.  Similarly, even celebrities would be abie confine unauthorized
photography to the occasions on which they wege @incert, film premiere or some
similar occasion.

| start with a strong predisposition to the viewtthoutine acts such as the visit to the
shop or the ride on the bus should not attractraagonable expectation of privacy.
Although the arguments in favour of freedom of egsion have specifically to be
considered once a Claimant’s Art. 8 rights are gedait seems to me inevitable that
the boundaries of what any individual can reasgnekpect to remain confidential or
private are necessarily influenced by the fact thatlive in an open society with a
free press. If harassment becomes an issue thesnitand should be dealt with
specifically as it is by the 1997 Act. | have ddesable sympathy for the Claimant’s
parents and anyone else who wishes to shield dindidren from intrusive media
attention. But the law does not in my judgmenti{asands) allow them to carve out
a press-free zone for their children in respedligfolutely everything they choose to
do. Even afteMon-Hannoverthere remains, | believe, an area of routine agtivi
which when conducted in a public place carries nargntee of privacy. In my view
this is just such a case. As mentioned earliergtis no allegation of any direct harm
or distress being caused to the Claimant or tophrents at the time and | am not
persuaded that his mother’'s understandable sahsitty and upset caused by her
children being photographed on any occasion catself be allowed to dictate what
the legal boundaries of protection should be.

It is though important to stress the dangers ofegaizing various types of
information for purposes of defining what is th@e of an individual's private life
for the purposes of Art. 8 and | have taken thi® iaccount in making my own
assessment in this case. Information or eventshwdan in one sense be described as
anodyne or trivial may be of considerable imporeaaad sensitivity to a particular
person in certain circumstances. Eady J recogrizisdin McKennitt v Ashand |
endorse that approach. It is a matter of factdegtee in every case. But | am not
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satisfied that the facts pleaded either individuall collectively are sufficient in this
case to engage the Claimant’s Art. 8 rights.

In summary, therefore, | propose to strike outismiss the claim based on breach of
confidence or invasion of privacy for two reasdirstly, that on my understanding of
the law includingVon Hannoverthere remains an area of innocuous conduct in a
public place which does not raise a reasonablectaipen of privacy; and secondly,
that even if the ECtHR iWon Hannoverhas extended the scope of protection into
areas which conflict with the principles and theidien in Campbell,] am bound to
follow Campbell in preference. Because | regard this case as rialbte
indistinguishable from the facts kosking v Runting am satisfied that on that test it
has no realistic prospects of success. In thesemstances it is not necessary for me
to consider the wider issues of freedom of expoessir to perform the balancing
exercise required by reason of Art. 10.

Data Protection Act

The alternative claim is for relief under the DBt@tection Act. Under s.4 (4) of the

Act it is the duty of a data controller to complytlwthe data protection principles in

relation to all personal data with respect to whighis the data controller. 1t is

common ground that BPL was a data controller ipeesof the photograph and the
information which it contains and that the lattemprise personal data. “Personal
data” is defined in s.1(1) as meaning:

“‘data which relate to a living individual who caneb
identified—

(@) from those data, or

(b) from those data and other information whishin the
possession of, or is likely to come into the passasof, the
data controller,

and includes any expression of opinion about tréividual
and any indication of the intentions of the datantcoller or
any other person in respect of the individual”

The data protection principles referred to in g1 4dre those set out in Part 1 of
Schedule 1. The Claimant relies on the first esthprinciples which is that:

“1 Personal data shall be processed fairly and lawfull
and, in particular, shall not be processed unless—

(@) at least one of the conditions in Schedule 2
IS met, and

(b) inthe case of sensitive personal data, aste
one of the conditions in Schedule 3 is also
met.”

There is no further guidance in the Act as to whanheant by lawfully but Part 1l of
Schedule 1 sets out various tests for determinihgtier personal data is processed
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fairly within the meaning of the first principleSo far as relevant, paragraphs 1 and 2
provide that:

“1

(1) In determining for the purposes of the tfiinciple
whether personal data are processed fairly, regartb be had
to the method by which they are obtained, including
particular whether any person from whom they areaoted is
deceived or misled as to the purpose or purposestich they
are to be processed.

2

(1) Subject to paragraph 3, for the purposesthod first
principle personal data are not to be treated asqassed fairly
unless—

(@) in the case of data obtained from the data
subject, the data controller ensures scafar
practicable that the data subject has, is prodide
with, or has made readily available to him, the
information specified in sub-paragraph (3), and

(b) in any other case, the data controller ensigegar
as practicable that, before the relevant timesrsoon as
practicable after that time, the data subject,Hagprovided with,
or has made readily available to him, the infotima specified
in sub-paragraph (3).

(2) In sub-paragraph (1)(b) “the relevant time” ares—

(a) the time when the data controller first preses
the data, or

(b) in a case where at that time disclosure thied
party within a reasonable period is envisaged—

(1) if the data are in fact disclosed to such a
person within that period, the time when the dagfirst
disclosed,

(i) if within that period the data controller
becomes, or ought to become, aware that the
data are unlikely to be disclosed to such a
person within that period, the time when the
data controller does become, or ought to
become, so aware, or

(i) in any other case, the end of that period.
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(3) The information referred to in sub-paragraph) (. as
follows, namely—

(a) the identity of the data controller,

(b) if he has nominated a representative for the
purposes of this Act, the identity of that
representative,

(c) the purpose or purposes for which the da& ar
intended to be processed, and

(d) any further information which is necessary,
having regard to the specific circumstances imclwhhe data are
or are to be processed, to enable processingespect of the
data subject to be fair.”

72. It seems to me that the reference to lawfully ihegiule 1, Part 1 must be construed
by reference to the current state of the law irtipaar in relation to the misuse of
confidential information. The draftsman of the Aws not attempted to give the
word any wider or special meaning and it is thenefoecessary to apply to the
processor of the personal data the same obligatténsonfidentiality as would
otherwise apply but for the Act. The principlesalissed in the first part of this
judgment are therefore directly applicable to tingt forinciple and should produce a
consistent result. On this basis the data wasegssd lawfully within the meaning of
paragraph 1, but was it also processed fairly?

73. The Claimant contends that BPL did not comply wiragraph 1(1) of Part I
because of the way in which the photograph wastakelisagree. The taking of the
photograph was not consented to and was takentbobert no actual deception as
such was practised and | do not consider thatakiad of a photograph in this way
can be said to be unfair if it is otherwise lawfuNone of the authorities reviewed
earlier suggests that the fact that the photogvegshtaken without consent is decisive
in itself of whether Art. 8 is engaged althoughmidy be a relevant and aggravating
factor when the information which the photograpimtams is otherwise personal.
But | do not consider that in this case the cirdamses in which the photograph was
taken amount to unfairness. There are no speawbris beyond it being taken
without consent.

74.  That, however, is not the end of the matter. Me&man also relies on paragraph 2
of Part Il which in certain specified circumstanckms the processing of personal
data to be unfair. BPL accepts that it did notvme the Claimant with the
information referred to in paragraph 2 and canrwrdfore comply with the
conditions set out. The processing of the Clairsapérsonal data was therefore
unfair even though it was otherwise lawful but feasons which | shall come to
shortly, Mr Warby submits that this is of no consexce.

75. Before leaving Schedule 1 it is also necessaryetd @ith the conditions which have
to be satisfied under paragraph 1. In the casgecdonal data they are set out in
Schedule 2 but where the data also consists oftsengersonal data then there is a
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further set of conditions in Schedule 3 at least ohwhich has to be satisfied. So far
as relevant “sensitive personal data” is definesl 2nas:

“personal data consisting of information as to—
(@) the racial or ethnic origin of the data gett
(e) his physical or mental health or condition,

76. BPL relies on the conditions in paragraph 6 of 8che 2 and paragraph 5 of
Schedule 3. The condition in paragraph 6 of Scleelis that:

“6

(1) The processing is necessary for the purposes of
legitimate interests pursued by the data controtieby
the third party or parties to whom the data are
disclosed, except where the processing is unwagthnt
in any particular case by reason of prejudice te th
rights and freedoms or legitimate interests of tlada
subject.”

It seems to me that “necessary” in this contextmae® more than that the processing
should be required to be proportionate to the ilegite interests pursued by the data
controller and | accept Mr Warby’'s submission thia¢ pursuit of a legitimate
business is a legitimate interest for these puposEhis condition seems to me to
replicate the considerations which the Court hasimely to take into account under
Art. 8 and Art. 10 and it is therefore satisfiedtims case. For the reasons already
given, | do not consider that the Claimant’s righitsler Art. 8 in this case outweigh
BPL'’s rights to freedom of expression.

77.  This brings me to the question of sensitive persdata. BPL does not accept that
the photograph and the information it contains trs sensitive personal data
within the meaning of s.2 but if it is wrong abalit it also contends that condition 5
in Schedule 3 is in any event satisfied. It idemfed fact and therefore a given in this
case that the photograph does show the colourecCthimant’s hair and the colour of
his skin. It does not reveal any specific inforrmatabout his physical condition other
than that he appears to be a normal healthy yohihd ¢

78.  The Claimant contends that the information convdygtiis image in the photograph
does consist of information about his racial omettorigin and his physical health
precisely because it shows him to be a white Caarcasale child with no obvious
physical infirmities or defects. BPL says that erspn’s mere appearance is not
information about his racial or ethnic origin angbydes no information about his
physical or mental condition. At most it enablestain things to be ruled out.

79.  In Campbellat first instance ([2002] EWHC 499) Morland J atgs 80 — 90 rejected
as irrelevant a submission that the photographsntadd Naomi Campbell were
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sensitive personal data because they showed Iberlitack. But his reasoning was, |
think, that she was rightly proud of her succesa d&dack model and had therefore
suffered no damage or distress by the processingaination which confirmed her
racial identity. In paragraph 91 of the judgmeatdaded that:

“However, it should not be understood that | amimgl that
images whether photographic or otherwise that disel
whether from physical characteristic or dress, edcior
ethnic origins cannot amount to sensitive persalada.”

It seems to me that if a photograph and the inftionat contains constitutes personal
data then it is hard to escape from the conclutiahinsofar as it indicates the racial
or ethnic origin of the data subject it also cotssef sensitive personal data. | do not
however accept that the present photograph als@mses sensitive personal data
under s.2 (e). For that to be the case it woukkha be of someone with some
clearly identifiable physical condition which wagpesed by the photograph. A
photograph of an apparently healthy individual actftells one nothing about his
actual state of health.

But in this case the Claimant’s reliance on s.2sdwa assist him because condition 5
of Schedule 3 is, in my view, satisfied. | accyt if one is dealing with sensitive

personal data in the form of information conveygdabperson’s own image alone

then exposure of that image to the public by appgan a public place satisfies the

requirements of condition 5. The Claimant canradt,course, be said to have

deliberately taken the step of deciding to go dthat was a decision taken for him by
his parents. But for these purposes their actems intentions must, | think, be

attributed to him.

Mr Warby contends that even if there was deemediiundss involved in the
processing of the Claimant’s personal data dueRb’'8failure to comply with the
notice provisions of Schedule 1, Part Il it madedifterence to the course of events
and was not causative of the publication complawfeat of any consequential loss as
a result of it. He relies on the approach takeihibgsay J inDouglas v Hello [2003]

3 All ER 996(at para 239) that the loss and damage complaihedist be caused by
the alleged contravention of s. 4(4) of the ActheTargument which is advanced by
BPL before me is that even if it had given the @iant information in advance about
the purpose for which it intended to process th@,dao injunction could have been
obtained. This is because of the provisions a2 ®8the Act which prohibit prior
restraint at the suit of the data subject in caseghich the processing is undertaken
with a view to the publication by any person of gowyrnalistic material: see s.
32(1)(a); (2) and (4). The Court would have stagagl proceedings until either the
Information Commissioner had determined that thet@iraph was being processed
for journalistic purposes or the proceedings weitedvawn: see s. 32(5). Therefore,
the Claimant lost nothing from the deemed unfasrmesused by not giving him prior
notice of publication because he could not havainbt an injunction anyway.

Mr Spearman put forward two answers to the causgbimint neither of which is

pleaded. The first is the suggestion in some efevidence that BPL made copies of
the photograph available to the media at someeeaiage. The relevance of this is
to s. 32 (4) (b) which limits the Court’s power dtay proceedings to cases where
there has been no prior publication by the datdrotber. It seems to me that even if
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copies of the photograph were made available t@rotrewspapers prior to the
publication in the Sunday Express, that would mabant to making it available to
the public or a section of the public which is t&dinition of “publish” in s. 32(6).

His second point was a more fundamental one wisdat it transpires that at the
relevant time BPL was not registered as a dataraibent under s. 19 of the Act. In
the absence of registration there is a prohibibanprocessing personal data: see s.
17(1). Contravention of s. 17(1) is made a crithioifence under s. 21(1). Mr
Spearman submits that in the circumstances BPL hadight to process the
Claimant’'s data at all and that this of itself giveo the Claimant a right to
compensation under s. 13(1) for the damage he tutisred by reason of that
contravention of the Act regardless of the avaligbof an injunction. He also
submits that so far as relevant a failure to regidisentitled BPL to the benefit and
protection of s. 32.

The s. 17 point is therefore relevant to two iss@igBPL’s causation argument and
(ii) as the basis for an independent claim for cengation. It seems clear to me that
the Claimant would not have been entitled to seekingunction to prevent the
processing of his data solely on the ground thatetthad been a breach of s. 17(1).
The section gives no private remedy to the datgestiand only the Attorney-General
on behalf of the Crown would have the locus neggstaseek from the Court an
injunction in order to enforce this provision ofetleriminal law. In any event, no
relief is sought by the Claimant on that basitm present proceedings.

| am also not persuaded that a failure to regisketudes the operation of s. 32 in
respect of any claim to injunctive relief which tl@aimant might have chosen to
pursue based on a breach of s. 4(4). That seictipases a duty to comply with the
data protection principles upon the data controllEnis is defined in s. 1(1) as:

“....a person who (either alone or jointly or in commwith
other persons) determines the purposes for whict e
manner in which any personal data are, or are to, be
processed;

data which relate to a living individual who can ioentified—
(@) from those data, or

(b) from those data and other information whishin the
possession of, or is likely to come into the pageasof, the
data controller,

and includes any expression of opinion about thavidual
and any indication of the intentions of the datantcoller or
any other person in respect of the individual;....”

It does not depend on registration and in my judgntBe provisions of s. 4(4)
continued to bind BPL notwithstanding its failuceregister. The sanction for non-
registration is the specific criminal penalty undeR1.



MR JUSTICE PATTEN Murray v Express Newspapers p

Approved Judgment

87.

88.

89.

90.

91.

Reliance on a breach of s. 17 does not theref@@eamnthe causation argument based
on the breach of the s. 4(4) duty. Any applicatigrthe Claimant for injunctive relief
to prevent the unfair processing of his person#h deould have been subject to s.
32(4). But Mr Spearman’s second point is, | thittkat this is all irrelevant if a
separate ground for compensation under s.13 avigesf the breach of s. 17 which is
not dependent for its causative effect on the Gdaintbeing able to obtain injunctive
relief in order to prevent publication.

The right to compensation is statutory and depeamusn the terms of s. 13. It
requires the Claimant to show that he has suffdeedage or distress by reason of a
contravention by a data controller of any of thguieements of the Act. Even
assuming that s. 17 is a requirement of the Acthese purposes it is difficult to see
what damage or distress the Claimant suffered ees@t of the photograph being
processed by an unregistered data controller assagpto a registered one. The
failure to register was not causative in itselfled damage. What (if anything) caused
the damage was the publication of the photographhisiloss (for the reasons set out
earlier) would have resulted even if BPL had besgjistered as required.

But even if | am wrong about this and the Claimianéntitled to compensation for
any damage or distress caused by a contraventienlof it is still necessary for him
to prove that he has suffered either of those thiflgis accepted that the taking of the
photograph and its subsequent publication causadnioi distress. That leaves the
guestion of damage. Damage under s. 13(1) meatisagy pecuniary loss: see
Johnson v The Medical Defence Union [2007] EWCA ZB2 per Buxton LJ at
paragraph 74. There is no allegation that then@at has suffered any pecuniary
loss as a result of the photograph and compensitisaid to be sought in respect of
general rather than special damage. This is ©tdim in contract for which nominal
damages can be awarded and on the basis of tlsetlf@ctlaim for compensation is
not made out if it is limited to direct pecuniaog$é caused to the Claimant.

To meet this point Mr Spearman contends that | shaward the Claimant by way of
compensation a sum calculated by reference to #rkanvalue of the data which has
been misused. Damages of this kind are sometiatesdléd restitutionary and are
commonly awarded either in lieu of an injunctioneioforce equitable rights under
(eqg) a restrictive covenant (sé&otham Park Estate Co. Ltd. v Parkside Homes Ltd.
[1974] 1 WLR 798pr where the proper remedy is a form of equitabl@@ensation
or accounting designed to require the Defendanliggorge the profits he has made
from the use of the Claimant’'s property. In bothses the Court is in effect
compensating the Claimant for his loss of barga@ropportunity or the compulsory
acquisition by the Defendant of his rights: #e& v Blake [2001] 1 AC 26@er Lord
Nicholls at p 281 G.

That decision establishes that in a case of bre&cbntract the common law will in
appropriate cases award damages by reference betiefit gained by the wrongdoer
from his breach rather than the actual loss sufférethe Claimant which will often
be minimal. InBlakeLord Nicholls set out the basis for such awardkignspeech at
p 285 B-E:

“The law recognises that damages are not alwaysifeicsent
remedy for breach of contract. This is the founalatof the
court's jurisdiction to grant the remedies of sfieci



MR JUSTICE PATTEN Murray v Express Newspapers p

Approved Judgment

92.

93.

performance and injunction. Even when awarding dgesa
the law does not adhere slavishly to the concept of
compensation for financially measurable loss. Whibe
circumstances require, damages are measured byerefe to
the benefit obtained by the wrongdoer. This applies
interference with property rights. Recently, thieeliapproach
has been adopted to breach of contract. Furtherceantain
circumstances an account of profits is orderedrefgrence to
an award of damages. Sometimes the injured pamgwen the
choice: either compensatory damages or an accotinthe
wrongdoer's profits. Breach of confidence is ananse of this.
If confidential information is wrongfully divulgad breach of
a non-disclosure agreement, it would be nothing ristod
sophistry to say that an account of profits mayobdered in
respect of the equitable wrong but not in respédhe breach
of contract which governs the relationship betwdenparties.
With the established authorities going thus faGohsider it
would be only a modest step for the law to recagmigenly
that, exceptionally, an account of profits may Ibe tmost
appropriate remedy for breach of contract. It ist @s though
this step would contradict some recognised prirecigpplied
consistently throughout the law to the grant orhhitlding of
the remedy of an account of profits. No such ppieciis
discernible.”

It seems to me that these principles have no adpit in this case. They depend
upon an analogy with property rights and the Ceupbwer to enforce the terms of
the contract. The Data Protection Act does nop@urto give the data subject any
property in his personal data but merely regulates way in which it can be
processed. Section 13 entitles him to compensdbonpecuniary damage and
distress suffered as a result of a contraventioth@fAct. | think that Mr Warby is
right in his submission that this does not give l@ncause of action based upon a
misuse of data which does not actually cause hirsuféer damage or distress but
rather allows the data controller to profit frons hise of the material. The claim is
one for breach of statutory duty and | am not awaireany authority in which
damages have been assessed on this rather thanotieenormal basis of direct
pecuniary loss suffered by the Claimant himsetfBlakeLord Nicholls does refer to
a number of instances of tortious conduct affectingperty where damages have
been assessed by reference to the value to thedzefeof the property rights which
have been misappropriated. But they are all eableon the basis that the Claimant
has a property interest in the subject matter e@taint.

Conclusions

For these reasons therefore | also reject the cdlaimtompensation under the Data
Protection Act. It follows that the action has m@asonable or realistic prospect of
success and | propose to strike out the claimm baateful to both Counsel for their
assistance.



