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1. This application for judicial review, for which wgrant permission, relates to a
decision made by Lady Justice Hallett, who is prgesitting as Assistant Deputy
Coroner for West London, so as to conduct inqu@bts Inquests) into the deaths of
the victims of the bombings in London on 7 July 200 shall refer to her as “the
Coroner”. The single issue raised by the appbeatis whether the Coroner has
power to receive sensitive evidence relating to Sseurity Service in a closed
hearing. For these purposes, “closed” means ‘@nalsence of properly interested
persons and their legal representatives”. Theeddsaring would be attended only
by members of the Security Service and their lggaresentatives, together with
counsel to the Inquests and those instructing thé&m. additional possibility
contemplated by the parties and referred to inubdgment of Stanley Burnton LJ is
the exclusion of some but not all properly inteedspersons, with say an interested
police force remaining at the discretion of the @mr. The issue relates wholly or
mainly to the construction of rule 17 of the ConanRules 1984, which provides:

“Every inquest shall be held in public: Providec tRoroner may
direct that the public be excluded from an inquasany part of an
inquest if he considers that it would be in theeiasts of national
security to do so.”

2. The dispute centres on the words “the public” ie tfiroviso. Do they include
properly interested persons and their legal reptasges who are participating in the
Inquests? Or are they limited to members of tidip in a wider sense, meaning all
those who are not “properly interested person#ithe latter case, once the public in
the wider sense had been excluded, the hearingdveouitinuein camera, but with all
properly interested persons and their legal reptetiges able to attend and
participate.

3. The case for exclusion extending to properly irdt@ persons and their legal
representatives is put on behalf of the Home Sagreand the Security Service
(supported by the West Yorkshire Police and a nunabehe bereaved families).
The contrary case is put by counsel to the Inquests supported by a number of the
bereaved families). We have also received oralmssgions on behalf of the
Metropolitan Police and Media Organisations, togetlith a written submission on
behalf of INQUEST, Justice and Liberty.

The difficulties that have arisen in relation tmsiéive material in the Inquests mainly
derive from an earlier and unchallenged ruling iy €oroner dated 21 May 2010 to
the effect that she would inquire into the “premlity” of the bombings, including
whether there had been failings on the part ofSbeurity Service and/or the West
Yorkshire Police and/or the Metropolitan Police gedy to investigate and/or assess
the intelligence in relation to two of the bombesdiether there were any failures of
communication between the Security Service and Whest Yorkshire Police in
relation to the gathering and assessment of relanggiligence relating to the two;
whether the assessments by the Security Service aféected by any inadequate
record-keeping; and whether any of the allegednfgsl contributed to or were
causative of the events of 7 July 2005.
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5. Inevitably these issues involve sensitive informatand documents. To a limited
extent, some of it is already in the public domamainly as a result of the criminal
trial of other persons arising out of Operatiorce and through two reports of the
Intelligence and Security Committee. The basigsnugvhich all parties invite us to
approach the present application is that there irsrsome material which would be
unsuitable for production at am camera hearing attended by properly interested
persons and their legal representatives but frontiwthe wider public would be
excluded. Although potentially relevant to theuissthe material would attract public
interest immunity (P1l). The concern of the Segu8ervice is that, if the Coroner is
prohibited from taking such material into considiena particularly in relation to
preventability, there is a risk that she will reaghconclusion on less than full
information and, for example, the Security Servinay be subjected to criticism
which may be unjust in the light of the contentdlef PIl material. The case for the
Security Service is that this risk would be avoidguhrt or parts of the Inquests were
to take the form of a closed hearing from whichbait the Security Service and their
legal representatives and counsel to the Inqueslstl@ose instructing them were
excluded. The Coroner could then consider the mahtbut be circumspect in her
references to it in her final decision. The problevith that, say the properly
interested persons who oppose the present apphcat that there would be a
decision based at least in part upon material wkhey will not have seen, which
decision would lack intelligible reasoning. Altigh they are properly interested
persons, they would not be accorded full partiogrator be provided with a
transparent explanation of the decision which tigpésts are intended to produce.

6. These are, of course, policy points in a case wiscltoncerned with statutory
construction. They assist in understanding théecan However, our task is not to
determine which would be the "better” solution hatdecide whether or not the
Coroner was free to choose between them. In tefrpslicy, neither solution would

be perfect. | can well understand why the beredsgadlies are divided. Some are
prepared to remain less than fully informed abdw tmaterial and the eventual
reasoning on the basis that they would prefer ssaecbased on full information and
are content to place their trust in the Coronethe®, whilst also making clear their
profound confidence in the Coroner, are unhappyutiletosed material and the
possibility of a decision containing unexplainetiamce upon it.

Put simply, if the open material seems to pointdaclusion A, from their point of

view it would defeat one of the stated purposeshef Inquests if it were to be
trumped by closed material leading to conclusicenB without any explanation. Itis
common ground that, if the Coroner does have theepof exclusion for which the

Security Service contends, it does not extendoveer to procure the appointment of
special advocates in relation to the closed mdtand hearing or to promulgate a
closed decision in conjunction with an open one.

As | have indicated, the central issue on this apeone of statutory construction:

does rule 17 empower the Coroner to exclude prppetérested persons and their
legal representatives from part of an inquest an@deive and later take into account
closed material received in their absence? Inrotdeanswer this question it is

necessary to consider not only the wording of fidebut its context and to strive to

give effect to its purpose.
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9.

10.

11.

12.

13.

In R(Amin) v Secretary of Sate for the Home Department [2004] 1 AC 653, [2003]
UKHL 51, Lord Bingham said (at paragraph 31):

“In this country ... effect has been given to [thatsls duty to
investigate] for centuries by requiring such deatbsbe publicly
investigated before an independent judicial tribungith an
opportunity for relatives of the deceased to pgudite. The purposes
of such an investigation are clear: to ensure s@ggossible that the
full facts are brought to light; that culpable atidcreditable conduct is
exposed and brought to public notice; that suspiad deliberate
wrongdoing (if unjustified) is allayed; that danges practices and
procedures are rectified; and that those who hase their relative
may at least have the satisfaction of knowing kesgéons learned from
his death may save the lives of others.”

In the cognate context of compliance with ArticleoRthe ECHR (which is not in
issue in the present case), “the principal hallmafkan ... inquiry is that it is
‘effective™; per Lord Rodger inR(L) v Secretary of Sate for Justice [2009] 1 AC
588, [2008] UKHL 68. The criteria set out in thepassages - transparency,
participation, effectiveness — may not all pulltihre same direction in a particular
case, as the present application demonstratekast sincescott v Scott [1913] 1 AC
417, open justice has been established as a fumdalmgrinciple applicable to
judicial proceedings. It is not an absolute rulg &xceptions to it are essentially for
Parliament to create: see Lord ShawSoott (at page 485), recently endorsed in a
contemporary context il-Rawi v Security Service [2010] 3 WLR 1069, [2010]
EWCA Civ 482, at paragraph 38.

On the basis of this well-known line of authoritpdathe fundamental principles

contained within it, it seems to me that we sh@aggroach the task of construction by
keeping in mind the question whether rule 17 wasnided to empower a coroner to
exclude properly interested persons from part oinguest, such exclusion being in

conflict with the aims of transparency and parttipn, even if, as Mr Eadie submits,
it enhances the aim of effectiveness.

Rule 17 was preceded by rule 14 of the 1953 Rul@shmwvas in precisely the same
form. Before that, there was no statutory provisid he position at common law was
represented barnett v Ferrand (1827) 6B + C 611, the ratio of which was simply
that a coroner could authorise the removal of augisve busybody, who had no
proper interest in the proceedings. Lord Tenter@dnindicated that the position
would have been the same if the man had had a ipmofest. In my view, this
authority provides no assistance in the present.cad is concerned with
circumstances which a coroner is empowered to wéhl pursuant to his inherent
power to regulate the hearing.

| consider it highly probable that, in 1953, noubbt was given to the question of
whether a properly interested person could be éedurom part of an inquest on
grounds of national security. We have become a&omed to high-profile, state-
involved inquests in recent years and their scame deen significantly widened by
the more generous meaning given to the questiorthaW, when and where the
deceased came by his death”: section 11(5)(b)Ni@vertheless, the first edition of
Jervis on Coroners to be published after the enactment of the 195BR(the §
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14.

15.

16.

17.

18.

edition) and all subsequent editions have profferednterpretation of rule 14/17 in
the same terms (current," &dition, at paragraph 11-11):

“Proceedings at an inquest must be held in pullless in the interest
of national security the coroner is of the opinibat the inquest or any
part of it ought to be helch camera.”

There is no reason to suppose that the expressiocarnera” was used otherwise
than with its normal meaning of a hearing from whtbe wider public, but not the
parties or their legal representatives, are exdudehe diligent researches of counsel
have unearthed only one known example of exclusfooroperly interested persons
under rule 17 and there the brief secret hearittggcéed no objection and the point of
construction was not raised: see the ruling on dianapplication in theHercules
inquest, 26 March 2009.

The essence of the construction issue can be siaxpsessed: does “the public” in
the proviso to rule 17 mean “any person” or doemnly apply to those who are not
properly interested persons and their legal reptatges? We have received
numerous submissions about the adverse consequehwdswould flow from one or
the other interpretation. At their highest theye ghese. If the “any person”
construction is correct, it would mean that proparterested persons might receive a
decision significantly influenced by material of mfh they and their legal
representatives know nothing. They may have seenhaard evidence tending to
point to conclusion A but find that closed matehabk trumped that and given rise to
conclusion B. The other side of the coin is tHa Coroner will have based her
conclusion on all the evidence, with none excludédhe “but not properly interested
persons or their legal representatives” constracisocorrect, the result will be the
exclusion of potentially significant material oretbasis of Pll so that the Coroner
bases her conclusions on incomplete material betptoceedings will not have
departed from the principles of transparency atigpation.

In her ruling, the Coroner relied heavily on th&atienship between rule 17 and its
place in the 1984 Rules as a whole. She gainditpar assistance from rules 20, 37
and 57, to which I now turn. Their material patsvide as follows:

“20(1) Without prejudice to any enactment witbgard to the
examination of witnesses at an inquest, any pensto
satisfies the coroner that he is within paragraphspall be
entitled to examine any witness at an inquest eith@erson
or by an authorised person.”

Paragraph (2) lists eligible beneficiaries of tpi®vision who, of course, include
bereaved families.

“37(1) Subject to the provisions of paragrap?isté (4), the coroner
may admit at an inquest documentary evidence retaweathe
purposes of the inquest from any living person ..less a
person who in the opinion of the coroner is withuhe 20(2)
objects to the documentary evidence being admiitted.

Rule 37(2) deals with the resolution of such areotipn.
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19.

20.

21.

22.

“57(1) A coroner shall, on application and onympant of the
prescribed fee (if any), supply to any person wim,the
opinion of the coroner, is a properly interestedspe a copy
of any report of a post-mortem examination ... orcsge
examination ... or of any notes of evidence or of any
document put in evidence at the inquest.”

The Coroner was impressed by the fact that thase throvisions confer “absolute
rights” on properly interested persons in the setisd they are expressed in
mandatory language (“shall”) with some conditiongrceptions but none in relation
to national security or by reference to rule 17.

I, too, find this to be cogent. Plainly, appropgiaconditions and exceptions are
included. Rule 20(1) is expressed to be “withordjymlice to any enactment with
regard to the examination of withesses at an irtj@esl there is a duty imposed on
the coroner by rule 20(1)(b) to disallow “any quastwhich in his opinion is not
relevant or is otherwise not a proper questionher€ is nothing in rule 20 to suggest
that the “entitlement to examine witnesses” (as iheaded) is circumscribed by a
national security qualification. Similarly rule @J begins with a qualification
(“subject to the provisions of paragraphs (2) {)(But it is not linked to rule 17.

For my part, | find rule 57 to be particularly sifjgant. The purpose of enabling a
properly interested person to obtain copies ofpttescribed material is to enable him
to satisfy himself that the conclusions of the oc@moare soundly based. Rule 57 is an
adjunct to section 13 of the 1988 Act which progider an application to the High
Court (by or under the authority of the Attorneyn@eal but usually on request of a
properly interested person) for another inquesbdoheld where it is necessary or
desirable and in the interests of justice. Theigds are described as “fraud, rejection
of evidence, irregularity of proceedings, insuffiacy of inquiry, the discovering of
new facts or evidence or otherwise”. This is thete through which an aggrieved
party is enabled to mount a statutory challengantonquest (or to a refusal to hold
one). It assumes a basis for informed dialoguevdset such a person and the office
of the Attorney General. It seems to me that iuldabe quite impossible for an
aggrieved person even to begin to mount such deciga in relation to unexplained
conclusions founded on closed material. They wdudd virtually immune from
challenge or scrutiny.

Modern legislation has developed ways of avoidingab least mitigating such

consequences, in particular by the use of spedabaates and closed judgments
where closed material is permitted for nationalusig reasons. Such procedures
operate, for example, in the Special Immigratiorpégs Commission and in relation
to control orders. They are an imperfect comprenbsit have withstood judicial

scrutiny. Although an unsuccessful appellant antcdee does not see the closed
material or the closed judgment, he has the benétite special advocate to enable
closed material to be tested and the closed judgtodme scrutinised for legal error.

If the “any person” construction of the rule 17 yisw is correct, it would mean that
even that imperfect form of procedural protectioowd be denied. Moreover, it is

common ground that a coroner has no authority tonpigate a closed decision so
there would be no alternative to a single open gileti including passages to the
effect: “I reject that evidence (or those submigs)ofor reasons | am not able to
disclose”.
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23.

24,

25.

26.

27.

| mention all this not because it directly aids stoaction in a linguistic sense but
because, in my judgment, the legislature would hrete created a procedure with
such exceptional consequences in the absence aflaleguage to that effect. This
provides additional support for the constructiom@dd by the Coroner. If it needs
further linguistic support, it receives a limitechaunt from the language of rule 20.
Mr Eadie’s equiperation of “the public” with “anyepson” fails to acknowledge that
the words “any person” werased by the draftsman in rule 20(1) and elsewhere
(including rule 57). Of rather greater significanis section 8(3) of the 1988 Act by
which a coroner is obliged to summon a jury in @eartcircumstances, including
highly sensitive ones such as deaths in prisom @olice custody. Rule 17 applies
equally to inquests where there is or there isaa@iiry. This raises the obvious
guestion of how a closed procedure could possipbrate with a randomly-selected
jury. It cannot have been contemplated that agntgpnterested person and his legal
representative would be excluded while a jury seekhears closed material.

| accept that an inquest is by definition an ingargal process and is different in kind
from adversarial civil and criminal litigation. €hask of a coroner is to investigate
and to produce answers to the questions posedebsctipe of the inquest. It is usual
for a coroner to do so on the basis of full infotima Mr Eadie submits that these
features of inquests in general call for an apgrdacconstruction which strives to
ensure that a coroner is able to act on full infstion. In so doing he emphasises the
need to ensure that inquests are effective. Howeabe fact that inquests are
inquisitorial does not diminish their context asesttially judicial procedures which
are governed by the principle of open justice ektephe extent that that principle is
limited by statutory provision. The inquisitorigbntext is a factor but it is not
determinative as to construction.

For all these reasons, | am satisfied that the i@oi® construction of rule 17 was
correct. | now turn to Mr Eadie’s alternative subsion, namely that in this
inquisitorial context there is still scope for amplied power to receive closed
material in a closed hearing so as to further theative of the Inquests, provided that
such a course is not prohibited by the statutorwigions. He relies oiR v HM
Coroner for Lincoln, ex parte Hay [2000] Lloyd’s Rep Med 264, in which Brooke LJ
said (at page 271):

“Subject to the need to obey the requirements efitt and the Rules,
it is for each coroner to decide best how he shpalfiorm his onerous
duties in a way that is as fair as possible to yw® concerned, as
well as doing his best to reduce the number of dalde
adjournments.”

In my judgment, this submission founders on thelityiiag clause of Brooke LJ’'s
uncontroversial formulation. The effect of the swaction of rule 17 adopted by the
Coroner and confirmed by us is that there is n@ador the implied power because
of “the need to obey the requirements of the Act thre Rules”.

| have not so far mentioned section 17A of the 1288 which was added by
amendment with effect from 1 January 2000: Accesdustice Act 1999, section
71(1). lts late arrival renders it of limited valas an aid to construction of the 1984
Rules. It provides:
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28.

29.

30.

31.

“(1) If on an inquest into a death the c@awors informed by the
Lord Chancellor before the conclusion of the inquleat —

(@) a public inquiry conducted or chaired byudge is
being, or is to be, held into the events surroumdire
death; and

(b) the Lord Chancellor considers that the eanfsdeath is
likely to be adequately investigated by the inquiry

the coroner shall, in the absence of any excepti@ason to
the contrary, adjourn the inquest and, if a jurys hEeen
summoned, may, if he thinks fit, discharge them.”

The significance of this provision is that statotev acknowledges that there may be
circumstances in which the investigation may be emsuited to a judicial inquiry
otherwise than under the Coroners Act. In curpemditions, the alternative judicial
inquiry would probably take place under the IngsriAct 2005, which includes
specific provisions permitting restrictions on attance and disclosure or publication
of evidence or documents: section 19. It remaipsnoto the Lord Chancellor to
invoke section 17A in the present case if a procedwverned by the 1988 Act and
the 1984 Rules is considered inappropriate. Onecoaceive of practical difficulties
but also pragmatic solutions. However, they attenmatters for this Court.

Other Parliamentary activity since the passag@éefl988 Act is worthy of mention.
Section 45 of the Coroners and Justice Act 2009iges for the making of Coroners
rules on a number of matters, including a provision

“conferring powers on a senior coroner ...

@) to give a direction excluding spedfi@persons from an
inquest, or part of an inquest, if the coronerfishe opinion
that the interests of national security so requirgsection
45(3)).

This provision has not yet been brought into forG@ne wonders why it would have
been considered necessary if rule 17 carried thanmg for which Mr Eadie
contends. Interestingly, in the Counter TerrorBith of 2008 there were clauses in
Part 6, “Inquests and Inquiries”, the purpose oficlwhwas to provide for the
reshaping of inquests raising national securityess Parliament refused to enact the
provisions. A similar fate befell clauses in ther@ers and Justice Bill 2009. What
all this demonstrates is that the construction kbag be placed on rule 17 by Mr
Eadie is, in effect, an attempt to pre-empt legimhawhich is either not yet in force or
has been rejected in the recent past by Parlianietitese are steps which Parliament
is not yet prepared to take, | am fortified in mwillingness to adopt what would be
a forced construction of rule 17.

Finally, 1 turn to the Coroner’s view of the conseqces of the construction that has
prevailed. She said:
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32.

33.

34.

“I do not accept that my ruling will amount to ahragation of the
inquisitorial function. On the contrary, | am ségd my ruling is
entirely consistent with that function as presentBgulated by
Parliament. | am still hopeful that, with full qoeration on all sides,
most, if not all, of the relevant material can awitl be put before me
in such a way that national security is not thneedk. ..

| repeat, sources may be withheld, redactions made. not intend to
endanger the lives of anyone. | do not intendltmaquestions which
might do so. | do not intend to allow questionsickhl know to be
based on a false premise or which | know to beeadihg ...

Finally, 1 wish to emphasise | do not intend to mdindings adverse
to the Security Service which | know to be false.”

Almost all of that seems to me to be uncontentiotgperience of similar problems
in other areas of litigation in recent years digsosne to the view that, to a
considerable extent, material in respect of whitdhidrightly claimed can often be
produced in a redacted, summarised or gisted wihowt risk to national security so
as to enable properly interested persons and ldgal representatives to participate
effectively in the proceedings. | accept, and ithie premise upon which this case has
been conducted, that there will remain an areaeokifive material which is not
suitable for disclosure. | am unable to quantifyThe Coroner, when she made her
ruling, had not seen it. Nor have we. If our estpgons prove to be too sanguine,
there may be difficulties ahead. It is not for taspredict them or to prescribe
solutions. However, | do consider it necessaryefer to the final sentence in the
above passage of the Coroner’s peroration onghigei

The Coroner is well aware that, in reaching andarang her eventual conclusions,
she will have to disregard all undisclosed PIl mate That is implicit in an earlier
passage in her ruling and from a later passagengpatier her ruling on another issue
which is not the subject of an appeal. It follothat | do not think that in the final
sentence to which | have referred she was antingpdhe possibility of rejecting a
finding based on open material because it wouldhfihe face of the undisclosed, PII
material. That would be wrong. She would be botmdbase her decision on the
open material or, perhaps, to decline to make asidecat all on the issue in
guestion. As to that and its possible consequeiltcasuld be inappropriate for us to
say more.

| would dismiss the application for judicial reviett with an expression of gratitude
to all counsel and those instructing them for tleeitellent submissions.

Lord Justice Stanley Burnton:

35.

36.

| agree that this application must be dismissedHerreasons given by Maurice Kay
LJ. | add a few words of my own in deference to doelity of the submissions that
have been made to us.

Rule 17, in its first sentence, recognises the dumehtal principle of our legal
proceedings, namely that they should be publicasnteere is good reason for them
not to be. Quite apart from this, however, in tirstfpart of Rule 17 the natural



Judgment Approved by the court for handing down. 7julyJR

37.

38.

39.

meaning of “public” is persons other than properierested persons. There is no
reason to ascribe any other meaning to “publicthi@ proviso. Consideration of the
other Rules to which Maurice Kay LJ has referretthsas Rule 20, confirm that this
is indeed the meaning of “public”, for the reasbiesgave and which were also given
by the Coroner.

Like Maurice Kay LJ, | consider that specific angéar words would have been
required to qualify the rights of properly intestpersons under, for example, Rule
20, in order to achieve what is sought by the Cdeitn

Furthermore, the Claimant’'s contention is that tberoner may choose which
properly interested persons may be present durioged sessions. Some may be
excluded, others, such as the representative®séthrganisations, may be allowed to
be present. There is no trace in the Rules of aol power, and no indication as to
the basis on which it would be exercised. It ineslvewriting Rule 17. It would put
the Coroner in the invidious position of havingstty that she trusts certain parties but
not others. It may be that she would have to relyh@ views of the Security Service
as to the trustworthiness of properly interestedqes: an undesirable situation where
it is the Security Service which is itself a prdgeanterested person because of the
investigation into its responsibility.

Lastly, the contention that the Coroner has an iedpbower to hold secret sessions
when she considers that it would be in the intere$tnational security to do so is
hopeless. Rule 17 prescribes the power of the @oronsuch circumstances. Where
there is express provision there cannot be an @dgrovision applicable in the same
circumstances.



