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Judgment

Publication of any report as to the subject matteiof these proceedings or the identity of
the Claimant is limited to that contained in this udgment

Mrs Justice Sharp:

1. | am asked to approve a consent order agreed betiee parties. It contains
provisions (in particular relating to anonymity) a require the approval of the
court since they derogate from the principle ofrojustice.

2. | have heard oral submissions from James Price @Gebalf of the Claimant, and
written submissions from Richard Spearman QC oralbelithe Defendant.

3. All of the hearings to which this judgment refesgre held in private. | was satisfied
it was necessary for the hearings which were hefdrb me, to be held in private
pursuant to CPR 39.2(3)(a)(c) and (e) because witerthe applications would be
self-defeating.

4. The Claimant, XJA made an application on shortagotio the Defendant for an
interim injunction, restraining the publication @krtain information, which the
Defendant had informed XJA earlier that day, iemded to publish. It was said that
publication would be a misuse of private informatidhe application was heard by
Calvert-Smith J, and was opposed. The judge graheedelief asked for (including
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that the Claimant be anonymised) and provided feerg short return day for a full
hearing between the parties, 2 days later. Theem#ien came before me, on an
application for the continuation of the injunctiomhich was opposed. After Mr Price
had made submissions on behalf of the Claimant nem@cluding, to the effect that
the central information with which the action wascerned was false) Mr Spearman,
on behalf of the Defendant asked the court to adjthe matter part-heard, for 7 days
to enable further investigations to be carried diiis application was not opposed,
and | granted it. The investigations were on-goiagd on the day before the
adjourned hearing was due to take place, the Defegrasked again, for a further 7
day adjournment. This was not opposed, and aggimanited the application.

5. By the time of the next adjourned hearing date pmties had agreed a consent order,
subject to the court’s approval in relation to firevisions concerning open justice,
which provided, amongst other matters, for the iocoattion of the interim relief
granted by Calvert-Smith J until trial or furtheder.

6. On behalf of the Claimant, Mr Price submits thdlofeing the decision of the Court
of Appeal inNtuli v Donald [2010] EWCA Civ 1276, the relevant question on
anonymity which has to be answered is that posddeanudgment of Lord Roger in
Home Secretary v AP (No 2) [2010] 1 WLR 1652 at [7]:

“...the court must ask itself ‘whether there is afisidnt
general public interest in publishing a reportted proceedings
which identifies [AP] to justify any resulting cartment of his
right and his family’s right to respect for theiriyate and
family life.” The court [in Re Guardian News & Medig]
emphasised that the answer will depend on the faicthe
particular case.”

7. Mr Price emphasises that the Court of Appeal ratiéet inNtuli at [54] that “this is an
essentially case-sensitive subject”. It followsréfere that reference to earlier or
other cases is unlikely to be of significant assise in answering the relevant
guestion.

8. On the facts of this case, he submits it is cleéat the Claimant has a reasonable
expectation of privacy in relation to the infornmatithat he is the person who brought
these proceedings and obtained an injunction tteprais privacy. The Claimant is a
well-known person. If the Claimant’s identity becapublic it would lead to intrusive
guestions and speculation which would be extrenti$yressing for him and his
family. The Claimant would be placed in a particlyanvidious position because the
central information with which this action is coneed is (on the Claimant’s case)
fictional. The Claimant would either have to remailent when faced with questions
and speculation, including questions from family driends, which would lead to
people supposing the information in issue was traegd very likely of an
embarrassing or humiliating nature (in short, thathad acted appallingly and was
trying to cover it up). Or he would have to expldwy saying the information is false
which would to that extent, defeat the purpose lé injunction. Either way,
publication of the information would seriously affehe harmony of his family.

9. Mr Price also submits that the bare fact that aetholaimant has obtained a privacy
injunction covering unspecified private informati@@rves no public purpose: it
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10.

contributes nothing to the useful stock of publoWwledge or to a debate of public
interest. On the contrary, it would simply feed lasse and potentially damaging
speculation. It is not a case of a report beingrdisodied (as ifRRe Guardian News &
Media [2010] 2 WLR 325, see in particular paragraphs @3] [64]): there is nothing
to report about the case since the injunction isgoeontinued by consent.

In JIH v News Group Newspapers Ltd [2010] EWHC 2818(JIH (No 1)), Tugendhat J
refused anonymity to a claimant, though the pati@d consented to an order being
made to that effect. Mr Spearman in his writtenmsisigions says thalH (No 1) is
currently listed before the Court of Appeal for péssion to appeal, with the appeal
to follow if permission is granted. There is alsalieection that the application for
permission is to be heard as soon as possiblaobetcircumstances, it does not seem
sensible from the Defendant’s perspective, to eknbpon an argument on anonymity
without the guidance that the Court of Appeal mayegin that case; and the
Defendant considers its position is fully protectadthe terms of the consent order
which provides for liberty to apply, which is undjtiad.

Discussion

11.

12.

13.

In Ntuli, Maurice Kay LJ said at [52] that “as part of @snsideration of all the
circumstances of a case, a court will have regarthé respective and sometimes
competing Convention rights of the parties.” He in@mto say this at [54]:

“This is an essentially case-sensitive subject.inBlaMr
Donald is entitled to expect that the court wilbptiprocedures
which ensure that any ultimate vindication of higiédle 8 case
is not undermined by the way in which the court pacessed
the interim applications and the trial itself. Qe tother hand,
the principle of open justice requires that anytrietsons are
the least that can be imposed consistent with tbeegtion to
which Mr Donald is entitled.”

Nothing in the judgment should be taken as a conmiroanthe merits of this case
either way. As Tugendhat J said JlH (No 1) at [24], it is open to the parties to
compromise their rights; the only concern thereisrehether those terms affect the
duties of the court and the rights of third partiesJIH (No 1) it appears that while
the consent order provided that the interim ordesutd be continued until final
judgment or further order in the meantime, in lightther provisions agreed between
the parties, that order might well be the last ottie court is asked to make in that
action (see paragraphs [26] to [27] of the judgmedntthis case however, the parties
have agreed to the continuation of the order mad€ddvert-Smith J, until trial or
further order; and there is nothing to suggesttiiatcase will not, in fact progress to
a trial.

Although it is rare for cases such as these toogwidl, in my view, at the interim
stage, and in particular before there has beefi eefurn day hearing, both as part of
its consideration of the overall circumstances Whapply in the particular case, and
of the general public interest in open justice, toeirt may need to consider what
might happen in the future. Naming a claimant majl wave an impact on what if
anything can be said in a later public judgmertiuding after a trial. There may be
cases NlcKennitt v Ash [2005] EWHC 3003 (QB); affd, [2008] QB 73, is osech
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14.

15.

16.

example) where even if the claimant is named imetion in which he is ultimately

successful, the nature of the information or thgestt matter of the information could
be revealed in a public judgment after a trial @ngral terms, without revealing the
private information the action is brought to pratec

If however the case is one in which it would notpossible as a matter of reality, for
the court to indicate the nature of the informatisithout revealing it (and in my
view, this is such a case) naming a claimant atirtkerim stage may produce an
undesirable restriction on what could be said subsequent judgment, including a
fully reasoned public judgment after a trial.

In this case, | have concluded on the facts, anthgaegard to the considerations to
which | have referred above that there is no suffic general public interest in
identifying the Claimant at this stage of the pexiags, to justify any resulting
curtailment of his right and his family’s right tespect for their private and family
life. The article 8 rights of the Claimant are egge in my view, both as to the
subject matter of the action and as to the infoiwnathat the Claimant is the person
who brought these proceedings and obtained andtigumto protect his privacy.
Identification of the Claimant could on the eviderimefore me, seriously affect his
family life. It is material in my view, that the o&al information with which this
action is concerned is said to be false, for tleseas Mr Price gives. The issue of
truth or falsity is yet to be determined. But ieses to me it is a factor in this case
which is relevant to the seriousness of the interfee with the article 8 rights of the
Claimant, and to the need for an anonymity orderagainst that, there is nothing to
report about this case, apart from the bare fattah identified claimant has obtained
a privacy injunction, and the court’s consideratanthe issue of anonymity, which
cannot feed on itself to create a justificationitntifying the Claimant.

| find therefore in all the circumstances, thatcttisure of the Claimant’s identity
would be an unjustifiable interference with hisvate and family life, which
outweighs the rights of the public under articleat@ the need for open justice; and
that it is necessary therefore to continue the rotdat the Claimant shall not be
identified. | make the order which the parties hpué before me and agreed, which
includes an order that there be no report of tipeseeedings or the subject matter of
these proceedings which is not included in thigment.



