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Lord Justice Toulson:

Introduction

1.

3.

Open justice. The words express a principle ahtsat of our system of justice and
vital to the rule of law. The rule of law is a dirconcept but fine words butter no
parsnips. How is the rule of law itself to be petl? It is an age old question. Quis
custodiet ipsos custodes - who will guard the geidhgémselves? In a democracy,
where power depends on the consent of the peoplerged, the answer must lie in
the transparency of the legal process. Open gu$dits in the light and allows the
public to scrutinise the workings of the law, fatter or for worse. Jeremy Bentham
said in a well known passage quoted by Lord Sha®wifermline inScott v Scott
[1913] AC 407, 477:

“Publicity is the very soul of justice. It is theenest spur to
exertion and the surest of all guards against itmpyo It keeps
the judge himself while trying under trial.”

This is a constitutional principle which has beeaognised by the common law since
the fall of the Stuart dynasty, as Lord Shaw exgdi It is not only the individual
judge who is open to scrutiny but the process sfige. In a valuable report by the
Law Commission of New Zealand on Access to Couddris, 2006, Report 93, the
Commission summarised the principle at paragraph 2.

“Open justice is a fundamental tenet of New Zedkuastice
system. It requires, as a general rule, that thats must
conduct their business publicly unless this woutgutt in
injustice. Open justice is an important safeguaghinst
judicial bias, unfairness and incompetence, engutiat judges
are accountable in the performance of their jutlidigies. It
maintains public confidence in the impartial adrsiration of
justice by ensuring that judicial hearings are sabjo public
scrutiny, and that “Justice should not only be ddng should
manifestly and undoubtedly be seen to be done”.”

The Commission quoted, at paragraph 2.11, thewallgp passage from the judgment
of the President of the Court of Appeal, WoodhoRsé Broadcasting Corporation
of New Zealand v Attorney General [1982] 1 NZ LR 120, 122:

“...the principle of public access to the Courts isearential
element in our system. Nor are the reasons inslightest
degree difficult to find. The Judges speak andoacbehalf of
the community. They necessarily exercise greatgonomorder
to discharge heavy responsibilities. The fact tinaty do it
under the eyes of their fellow citizens means thaly must
provide daily and public assurance that so far hesy tcan
manage it what they do is done efficiently if pbssi with
human understanding it may be hoped, but certdglya fair
and balanced application of the law to the factshay really
appear to be. Nor is it simply a matter of prowglijust
answers for individual cases, important though #haays will
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be. It is a matter as well of maintaining a systeinjustice
which requires that the judiciary will be seen day day
attempting to grapple in the same even fashion thiéhwhole
generality of cases. To the extent that publididence is then
given in return so may the process may be regaadédifilling

its purposes.”

There are exceptions to the principle of open g¢estbut, as Viscount Haldane
explained inScott v Scott, they have to be justified by some even more irt@mbr
principle. The most common example occurs wheeecticumstances are such that
openness would put at risk the achievement ofgestihich is the very purpose of the
proceedings.

While the broad principle and its objective are wesfionable, its practical
application may need reconsideration from timarneetto take account of changes in
the way that society and the courts work. Unsaipgily there may be differences of
view about such matters.

In this case the question has arisen whether ari@isiudge, who made two
extradition orders on the application of the US &owent, had power to allow the
Guardian Newspaper to inspect and take copiesfiofagits or withess statements,
written arguments and correspondence, which weppl&d to the judge for the
purposes of the extradition hearings. They werteread out in open court but they
were referred to during the course of the hearinfise judge, DJ Tubbs, refused the
Guardian’s application. She found that she hagpower to allow it to do so for
reasons which she set out in a careful judgmeihie Administrative Court (Sullivan
LJ and Silber J) agreed with her in an equallyfchjadgment delivered by Silber J.
The Guardian appeals against the refusal of itéicgtions with leave of the court.
The court has allowed Article 19, a not for prafitganisation which campaigns
globally for free expression, to intervene in supmd the Guardian’s appeal by way
of written submissions.

Extradition proceedings were brought by the US Gawvent under the Extradition
Act 2003 against two individuals alleged to haverbénvolved in the bribery of
Nigerian officials by Kellogg Brown and Root (KBR3,subsidiary of the well known
US company Halliburton.

The two people were Geoffrey Tesler, a London basaititor, and Wojciech
Chodan, a former executive of MW Kellogg, a compasgociated with KBR. Both
men are British citizens.

The Tesler extradition application was heard ouwex flays between November 2009
and January 2010. The Chodan application was hear#2 February 2010. The

hearings were conducted in open court throughotthe US Government was

represented by David Perry QC and the defendants sienilarly represented by

leading counsel. The District Judge gave judgnerihe Tesler case on 25 March
2010 and in the Chodan case on 20 April 2010. Beflendants were ordered to be
extradited.
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Prior to the delivery of the District Judge’s judgnts, the Guardian wrote to the court
asking to be provided with copies of various docotaevhich had been referred to in
the course of the extradition hearings. In sumntiagydocuments were:

1. The opening notes and skeleton arguments sugamitt
on behalf of the US Government and the skeleton
arguments submitted on behalf of the defendants.

2. Affidavits submitted by William Stuckwisch, tHgS
senior trial attorney responsible for the conducthe
prosecutions.

3. Other affidavits or witness statements submitbgd
prosecutors for the US Department of Justice.

4, Correspondence between the Serious Fraud Office
(SFO) and the US Department of Justice discussing
which agency should prosecute the case.

5. Correspondence between solicitors acting for MW
Kellogg and counsel for Mr Tesler on the subject of
whether MW Kellogg was being prosecuted by the
SFO and an accompanying witness statement from the
solicitor acting for Mr Tesler, which had been hadd
up to the judge at the hearing on 28 January 2010.

The judge gave a judgment on 20 April 2010 rulirgaiast the Guardian. She
acknowledged the importance of the principle ofropestice. She emphasised that
the public and press had not been excluded frompantyof the proceedings. She
stated that all the issues relied upon by any efpidirties had been fully set out in oral
submissions in open court by senior counsel — g @ase over a period of four days
and in the other case over a whole day. Every meerobthe public and the press in
attendance heard the clear and able expositioals thie issues in great detail. Copies
of her written judgments setting out her reasons dadering extradition were
available to any member of the public or press esting them. After considering the
case law and the Criminal Procedure Rules shethatdthis Court does not have the
power to direct the provision of the documents esged”. She concluded by
referring to problems which would arise if she wereng in her view of the law:

“Practical problems would arise if the view wasdaakhat the
decision | have just outlined is wrong in princi@d that
members of the press and the public may requiief aght to
be provided with written copies of documents andhilais
relied upon in the open court proceedings. Theecaavery
large and growing number of extradition cases, maith a
high public profile, passing through this Courtanvery tight
timetable required by the Extradition Act. To wharauld any
“direction” for the provision of the material berelcted? In this
case the applicants wish to see affidavits ands filef
correspondence some of which are provided by the
Government, some of which are provided by the defenin
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these cases alone the requested documents rumdioelds of
pages. The Court itself is provided the paperghbyparties in
extradition proceedings. Those documents are so@lly
retained by the Court at the conclusion of the ingabut are
forwarded to the Secretary of State, the High Coureturned
to the parties as appropriate. The Court has haited Court
staff time and photocopying facilities. The preatiproblems
in producing copies of voluminous correspondencguificient
time for contemporaneous reporting of the casafgrmember
of the press or the contemporaneous understandingny
member of the public, who required them as of rigitether
or not they had attended the Court hearing, woeldihtmense
and lead to inevitable delays and public expense.

Open justice requires that criminal proceedingscaneducted
in open Court with access to the public and thepmwho may
see, hear and report on those proceedings andcttign to
proper public scrutiny. That course has been b in both
these cases. | am not granting the application.”

The application for judicial review

12.

13.

14.

corruption of public officials.
included the following:

In its application for judicial review of the Digtt Judge’s decision, the Guardian
argued that she was wrong to hold that she hadon@mpto allow its application. It

submitted that at common law a Magistrates Coust p@wver to regulate its own
procedure, relying ottorney General v Leveller Magazine [1979] AC 440, and it

submitted that the general common law principleén justice was now bolstered
by the introduction of article 10 of the Europeaan@ention through the Human
Rights Act 1998.

On the facts of the present case, the Guardian itiglinthat it was wrong for it to be
denied the documentation sought. In particular,

(@) it had a serious journalistic purpose in segkin

production of the documents, because the casedraise

issues of public interest;

(b) allowing it to see the documents would not tiraie or
render impracticable the administration of justiel

(c) allowing it to see the documents would not rifetes
with any rights of the parties to the case or oafdth
parties.

The Guardian has long had an interest in investigastories of bribery and
It argued that tipaiblic interest issues in this case

€)) What were the two British citizens alleged tavé
done when participating in the scheme to bribeidgore
officials/politicians in Nigeria?

Q on the appn of Guardian News & Media Ltd v City o
Westminster Magistrates Court
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Was the scheme run through London because khe U
then had weak laws against overseas corruption?

Why was the US Government, rather that the SFO,
seeking to prosecute the two British citizens? Hued
SFO taken a back seat so as to allow the US
Government to extradite and prosecute them?

Has the UK, by the 2003 Bilateral Extraditionedty
with the USA, made it too easy for the US
Government to extradite British citizens, even when
the offences alleged were mostly committed in
countries other than the USA?

In its evidence in support of its claim for judicraview, the Guardian referred to the
fact that for reasons of efficiency, and in order dave time and costs, judges
increasingly receive and read written material \Wwhic previous years would have
been given orally in open court. This makes it endifficult for journalists to follow

the details unless one of the parties choosesawide the press with copies of the

documents.

Rob Evans, the Guardian journalist mtacipally covered the case,

said in his witness statement:

“17.

18.

We were unable to attend for all five dayswas had
other commitments and other stories to report. e@iv
the financial constraints on national newspapérs i
normal for reporters to attend only parts of trials
believe that reporters should not be penalisethal t
are not able to attend every day of a trial. Rathan
putting obstacles in front of reporters, the justic
system, which is supposed to be open for all tq see
should assist the media by providing key documtmnts
them once they have been aired in court....

Given that Counsel did not refer in detaillte tontent

of documents that were the subject of their
submissions, it was simply not possible to undedsta
the full case against Mr Chodan or Mr Tesler from
hearing the submissions without access to the
documents. The approach adopted by Counsel was, |
understand, for the parties’ and court’s convergenc
and to make the hearing more efficient. It was
possible to do so as copies of the correspondemte a
documents had been made available to the court and
the court was familiar with their contents but weiti
access to these documents my understanding of the
proceedings has been hampered.”

Decision of the Administrative Court

16.

The court gave six reasons for dismissing the Gaaisiclaim.
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First, it was settled law as establishadR v Waterfield [1975] IWLR 711 andR v
Crook (1991) 93 Cr App R (S) that the principle of oparstice in criminal
proceedings did not extend to a right for the publi the press to inspect documents
or other exhibits placed before the court.

Second, no case had been cited which underminegualified the reasoning in
Waterfield.

Third, those responsible for the Criminal Procedruées 2010 must have been aware
of Waterfield and Crook but took no steps to reverse or qualify themwads to be
inferred that they intended the law to remain asdawn in those cases.

Fourth, by contrast with the Civil Procedure Rulidggre were no provisions in the
Criminal Procedure Rules 2010 giving any rightrefpection of written evidence.

Fifth, the Freedom of Information Act 2000 couldtnoe used to obtain the
documents sought by the Guardian. That Act coathia number of checks and
balances, and no good reason had been shown whyckecks and balances should
be overridden by the common law and/or article 10.

Sixth, reference to the inherent jurisdiction af tourt did not assist, especially since
section 32(1) of the Freedom of Information Act egsly exempts a public authority
from any obligation to produce a document placethan custody of a court for the

purposes of proceedings in a particular cause ttema

Criminal Procedure Rules

23.

24,

25.

Section 69 of the Courts Act 2003 makes provismmriiles of court “governing the
practice and procedure to be followed in the crahinourts” to be made by a
committee known as the Criminal Procedure Rule Citae

Part 5 of the Criminal Procure Rules 2011 inclupgesvisions about the supply of

information or documents from records or case natekept by a court. Rule 5.7

applies where the request comes from a party. thde rule the appropriate court

officer must supply to an applicant party a copyany document served by or on that
party, and, with the court’s permission, may alapmy copies of other documents
retained by the court.

Rule 5.8 deals with supply of information abouaeto the public. It provides:

“1. This rule applies where a member of the public,
including a reporter, wants information about aecas
from the court officer.

2. Such person must —
(@) apply to the court officer;
(b) specify the information requested; and

(c) pay any fee prescribed.”
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Rule 5.8(6) sets out information which the couftcef is required to supply, but that

information is confined to basic details such as dlate of any hearing, the alleged
offence, the court’s decision and the identitieshef prosecutor, the defendant, their
representatives and whoever made the decision.

Rule 5.8(7) provides:
“If the court so directs, the court officer will —

(@) supply to the applicant, by word of mouth, othe
information about the case; or

(b) allow the applicant to inspect or copy a docotmer
part of a document, containing information abouwd th
case.”

Where a request is made under rule 5.8(7), it rbasiade in writing and it must
explain for what purpose the information is reqdire

The Criminal Procedure Rules 2010, which were mdoat the time of the District
Judge’s decision, had no provisions equivalentikesr5.7 and 5.8 of the 2011 Rules.

The Guardian’s appeal

30.

31.

32.

Gavin Millar QC began with the uncontentious staanthat a District Judge hearing
an application for an extradition order under ther&dition Act is a court of law.
Section 77 of the Act provides that at the extradihearing the judge has the same
powers (as nearly as may be) as a Magistrates @auwtd have if the proceedings
were the summary trial of an information agains grerson whose extradition is
requested.

Mr Millar submitted next that every court of lawsha wide inherent power to control
the conduct of its proceedingsttorney General v Leveller Magazine [1979] AC 440.

In that case magistrates allowed a witness to @rius identity from the general
public on national security grounds and to write ihame on a piece of paper shown
to the court, the defendants and the parties’ sgprtatives. The House of Lords
rejected an argument that this procedure offendgainat the principle of open
justice. As to the general principle, Lord Diploskid at p 450:

“The application of this principle of open justideas two
aspects: as respects proceedings in the court itsgquires
that they should be held in open court to which ghess and
public are admitted and that, in criminal casesarat rate, all
evidence communicated to the court is communicptddgicly.

As respects the publication to a wider public oir fand

accurate reports of proceedings that have takere ptacourt
the principle requires that nothing should be dimndiscourage
this.”

However, the House of Lords recognised that datm@ational security could be a
lawful reason for a court to hear evidence in payaand that it was equally
permissible for the court to avoid the need tarsjtrivate by allowing the witness to
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give evidence in public but conceal his identitBy parallel reasoning, Mr Millar
submitted that in the present case the Districgdumbuld have required the skeleton
arguments, the witness statements and the corréspoa to be read in open court,
and must therefore have had inherent power to aehike same effect by the
alternative route of allowing the press to ins@ed copy the material.

33.  Similar questions have arisen in the civil coulterd Scarman, a thinker ahead of his
time, said ilHarman v Home Office [1983] 1 AC 280, 316:

“Reasonable expedition is, of course, a duty ofjtidge. But
he is also concerned to ensure that justice ngt isndlone but
is seen to be done in his court. And this is tlvedamental
reason for the rule of the common law, recognisgdthis
House inScott v Scott [1913] AC 417, that trials are to be
conducted in public. Lord Shaw of Dunfermline reéel with
approval, at p 477, to the view of Jeremy Benthhaat public
trial is needed as a spur to judicial virtue. Wieetor not
judicial virtue needs such a spur, there is alstear important
public interest involved in justice done openlymely, that the
evidence and argument should be publicly known,thst
society may judge for itself the quality of justiadministered
in its name, and whether the law requires modificat When
public policy in the administration of justice i®rsidered,
public knowledge of the evidence and argumenthefparties
is certainly as important as expedition: and, & tbrice of
expedition is to be the silent reading by the jubgéore or at
trial of relevant documents, it is arguable thapexition will
not always be consistent with justice being sedretdone.

...Justice is done in public so that it may be disedsand
criticised in public. Moreover, trials will someies expose
matters of public interest worthy of discussionestthan the
judicial task of doing justice between the parties the
particular case.”

34. Lord Bingham CJ took matters further #mithKline Beecham Biologicals SA v
Connaught LaboratoriesInc [1999] 4 All ER 498, 511-512:

“Since the date when Lord Scarman expressed doubbine
Office v Harman as to whether expedition would always be
consistent with open justice, the practices of selipreparing
skeleton arguments, chronologies and reading guides
judges pre-reading documents (including witnessestants)
out of court, have become much more common. These
methods of saving time in court are now not mepaymitted,
but are positively required, by practice directioishe result is
that a case may be heard in such a way that evenadiigent
and well-informed member of the public, presenbtighout
every hearing in open court, would be unable taioba full
understanding of the documentary evidence and ripareents
on which the case was to be decided.
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In such circumstances there may be some degresredlity in

the proposition that the material documents incidiee have (in
practice as well as in theory) passed into the ipudmain.

That is a matter which gives rise to concern...

As the court’'s practice develops it will be necegda give
appropriate weight to both efficiency and opennefsgistice,
with Lord Scarman’s warning in mind. Public accdss
documents referred to in open court (but not irt faad aloud
and comprehensively in open court) may be necessatly
suitable safeguards, to avoid too wide a gap betwd®t has
in theory, and what has in practice, passed in& phblic
domain.”

In GIO Personal Investment Services Limited v Liverpool and London Steamship P &

| Association Limited [1999] 1 WLR 984 a non-party applied to inspecitten
submissions and documents forming part of the ewaee including witness
statements which had been referred to in open todimot read out. The application
was refused at first instance. The Court of Apadlalved an appeal in respect of the
written submissions but not the evidence. As @wdhidence, Potter LJ (with whose
judgment the other members of the court agreed)tkat historically there had been
no right, and that there was currently no provismhich enabled a member of the
public to see, examine or copy a document on tleslhhat it had been referred to in
court or read by the judge. He added that he didconsider that any recent
development in court procedures justified the coudontemplating such an exercise
under its inherent jurisdiction. On the other hahe considered the arguments for
such an exercise in respect of the written subomssbf counsel to be a good deal
stronger. He said at p 996:

“If, as in the instant case, an opening speechsigetsed with
in favour of a written opening (or a skeleton argmintreated
as such) which is not read out, or even summarigsedpen
court before the calling of the evidence, it seetnsme
impossible to avoid the conclusion that an impdrfanrt of the
judicial process, namely the instruction of thegedin the
issues of the case, has in fact taken place imptivecy of his
room and not in open court. In such a case | heveoubt
that, on an application from a member of the poggsublic in
the course of the trial, it is within the inherguatisdiction of
the court to require that there be made availablesuch
applicant a copy of the written opening or skeletwmgument
submitted to the judge.”

The criminal courts have also recognised that thaye a power at common law,
founded on the principle of open justice, to allewrequest by a non-party for
disclosure of skeleton arguments read by the d¢owtder to understand the case and
to save timeR v Howell [2003] EWCA Crim 486. In that case Judge LJ sdigara
197:

“Subject to questions arising in connection withitien
submissions on PIl applications, or any other esgpre
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justification for non-disclosure on the basis thia¢ written
submissions would not properly have been deployedpen
court, we have concluded that the principle of opestice
leads inexorably to the conclusion that written lestan
arguments, or those parts of the skeleton argunagiugted by
counsel and treated by the court as forming parhisforal
submissions, should be disclosed if and when aestdo do so
is received.”

Turning to the authorities on which the Administrat Court placed particular

reliance, Mr Millar submitted that the Guardianjspaal was not foreclosed by the
decisions inWaterfield and Crook. In Waterfield the defendant was convicted of
importing pornographic films and magazines. Ondisfgrounds of appeal was that
the proceedings were a nullity because the presgablic had been excluded from
the court room during the showing of the films. smissing the appeal, Lawton LJ
said at p 714:

“When evidence is given orally, all in court heanaw is said.
When evidence is produced it may or may not be @ad
...The members of the public in court have no rightlaim to
be allowed to look at the exhibits.”

He added at p 715:

“As judges have differed as to how judicial dismetshould be
exercised in this class of case it may be helpfwie give some
guidance...It seems to us that, normally when a fdnbeing
shown to a jury and the judge, in the exercisei®fdiscretion,
decides that it should be done in a closed cowmror in a
cinema, he should allow representatives of the sptesbe
present. No harm can be done by doing so: somd gy
result.”

Mr Millar submitted that the circumstances and tbsue in that case were quite
different from the present and that it does notnamghe question whether the court
has a common law power to permit journalists to eeelence considered at an
extradition hearing and referred to in open coure also observed that the court
appeared to treat the question what the press a¢hbel allowed to see as a
discretionary matter.

In Crook the court dismissed two appeals by a journaliatresy orders made by a trial
judge to exclude the press and public from thetowbile he considered, in one case,
an issue concerning the conduct of a juror antherother case, an issue about where
the jury should be seated. In the course of itgnpuent the court observed that
although there might be some cases where it waoppate to allow the press to
remain in court while other members of the genpudllic were excluded, as had been
suggested iWaterfield, it would not be generally right to make such stidction.
There was no further discussion of questions afqipie.
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Article 10

41.

42.

43.

44,

Mr Millar relied strongly on article 10 and receBirasbourg decisions. Article 10.1
provides:

“Everyone has the right to freedom of expressidris right
shall include freedom to hold opinions and to reeeand
impart information and ideas without interference gblic
authority and regardless of frontiers...”

Article 10.2 permits restrictions to protect othegitimate interests. The Strasbourg
Court’s approach has developed through a line séxa InLeander v Sveden (1987)

9 EHRR 433 the applicant was refused employmena ataval museum after a
negative security vetting. He demanded to know itifermation on which the
decision was taken. On his request being refused;omplained that the refusal of
his request was a violation of his rights underckt10. The court rejected his
complaint. It said at para 74:

“The Court observes that the right to freedom tocenee
information basically prohibits a Government froestricting a
person from receiving information that others wshmay be
willing to impart to him. Article 10 does not, aircumstances
such as those in the present case, confer on theidnal a
right of access to a register containing information his
personal position, nor does it embody an obligation the
Government to impart such information to the indual. ”

That principle has been followed in other cases, dvample,Gaskin v United
Kingdom (1990) 12 EHRR 36, where the applicant complainfeidl-treatment while

he was in the care of a local authority and livvith foster parents. He sought access
to his case records held by the local authorityhsitrequest was denied. Applying
the Leander principle, the court held that the refusal did notolve a violation of
article 10.

In Atkinson (1990) 67 DR 244 two freelance journalists workiagthe Central
Criminal Court complained of a decision by the ¢dor hold a private sentencing
hearing on a drug dealer who had been convicted aftrial in open court. Relying
on Leander and Gaskin, the UK argued that article 10 had no applicatiohhe
Commission ruled that the application was inadrhlesbut on a different basis.
After referring toLeander andGaskin it said:

“The Commission considers however that the general
principles stated by the Court may not apply witle same
force in the context of court proceedings...

In order that the media may perform their functodmmparting
information there is a need that they should beurately
informed.

Assuming that the decision of the court to holdt pEr the
proceedings in camera constituted an interferenith the
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applicants’ right to receive and impart informatioas
guaranteed by article 10 para 1 of the Conventithe
Commission must consider whether this interfereneas
prescribed by law and whether it was necessarydienaocratic
society for one or more of the purposes set oatticle 10 para
2 of the Convention.”

The Commission found that, having regard to thegmaof appreciation, the interest
of the media in reporting the proceedings was oigjfeexl by other considerations.

In Grupo Interpres SA v Spain, Application No 32849/96, 7 April 1997, the appint
sold information about people’s assets to thirdipar He complained that the refusal
of the Spanish courts to allow him access to thatsbarchives in order to obtain
such information violated his rights under artidl®. His application was ruled
inadmissible. The Commission reiterated that letiO “is intended basically to
prohibit a Government from restricting a personnfroeceiving information that
others may wish or may be willing to impart to himit also observed that “the sale
of commercial information, which was the applicamdmpany’s object, was not
concerned with informing public opinion, which iset purpose of the provision in
guestion”.

Matky v Czech Republic, Application No 19101/03, 10 July 2006, conceragdmpts
by members of an environmental group to obtainimaigproject documents lodged
with a government department. They wanted to coentfee plans with revised plans
which were currently the subject of an environmemtssessment. The Ministry
refused access to the documents. The group agplibeé court, relying on article 10,
but the court declared its application inadmissilteits reasons the court stated:

“It notes that the circumstances in the presené @as to be
clearly distinguished from those in cases relatmgestrictions
upon the freedom of the Press in which it has omyma
occasions recognised the existence of a rightHerptublic to
receive information... The Court considers that agtitD of the
Convention should not be interpreted as guarargeéie
absolute right to have access to all the techmietdils relating
to the construction of a power station as, unlikBorimation
concerning its environmental impact, such data khoot be of
general public interest.”

In Tarsasag v Hungary (2011) 53 EHRR3 a Hungarian MP lodged a comphaittt
the Hungarian Constitutional Court for a reviewpairts of the Hungarian Criminal
Code. The Hungarian Civil Liberties Union asked tbourt for access to the
complaint. The court refused to disclose it. Toert subsequently dismissed the
MP’s complaint, which it summarised in its publigdhdecision. The applicant
complained that the decision of the court refusingess to the full complaint was an
interference with its rights under article 10.

It appears from the Strasbourg Court’s judgmentaps8, that the Hungarian
Government did not contest that there had beemtamence with the applicants’
rights under article 10, but relied for its defemearticle 10.2. The Court found that
there had been a violation of article 10. It said:



Judgment Approved by the court for handing down. Q on the appn of Guardian News & Media Ltd v City o
Westminster Magistrates Court

“26. The court has consistently recognised thatphblic
has a right to receive information of general ieser
Its case law in this field has been developed lation
to press freedom which serves to impart information
and ideas on such matters. In this connectionyibst
careful scrutiny on the part of the Court is calfed
when the measures taken by the national authargty a
capable of discouraging the participation of thespr
one of society’s “watchdogs”, in the public debate
matters of legitimate public concern, even measures
which merely make access to information more
cumbersome.

27. In view of the interest protected by article tte law
cannot allow arbitrary restrictions which may beeom
a form of indirect censorship should the authasitie
create obstacles to the gathering of informatidtar
example, the latter activity is an essential prafway
step in journalism and is an inherent, protected qa
press freedom. The function of the press inclutles
creation of forums for public debate. However, the
realisation of this function is not limited to theedia
or professional journalists. In the present cdke,
preparation of the forum of public debate was
conducted by a non-governmental organisation. The
purpose of the applicant’s activities can therefbee
said to have been an essential element of informed
public debate. ...

28. ...the Court finds that the applicant was invdive
the legitimate gathering of information on a matiér
public importance. It observes that the authaitie
interfered in the preparatory stage of this prodags
creating an administrative obstacle. The Congbibad
Court’s monopoly of information thus amounted to a
form of censorship. Furthermore, given that the
applicant’s intention was to impart to the publiet
information gathered from the constitutional conia
in question, and thereby to contribute to the publi
debate concerning legislation on drug-related aiésn
its right to impart information was clearly impairé

50. At para 35 the court referred to the principlé.@ander but added:

“Nevertheless, the Court has recently advanced rtisva
broader interpretation of the notion of “freedom receive
information” and thereby towards the recognitionaofight of
access to information.”

51. A footnote to that paragraph referredMatky. The court continued at para 36:
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“...moreover, the state’s obligations in matterdreedom of
the press include the elimination of barriers te #xercise of
press functions where, in issues of public interestch
barriers exist solely because of an information opay held
by the authorities. The Court notes at this jurectihat the
information sought by the applicant in the presesde was
ready and available and it did not require theemibn of any
data by the Government. Therefore, the court densithat
the State had an obligation not to impede the floiv
information sought by the applicant.”

In Kennedi v Hungary, Application No 31475/05, 26 August 2009, the appit was

a historian specialising in study of the functianof secret services under totalitarian
regimes. He sought access to documents held byHtimgarian Ministry of the
Interior. After refusal of his request he broughtaction against the Ministry in the
Budapest Regional Court, which found in his favdur the Ministry continued to
prevaricate. Eventually he made an applicatiothéoStrasbourg Court complaining
of a violation of article 10. The court noted atrg 43 that the Hungarian
Government had accepted that there had been arienetece with his right to
freedom of expression. It added:

“The Court emphasises that access to original deaotany
sources for legitimate historical research was sasemtial
element in the exercise of the applicant’s righfreedom of
expression (see Tarsasag v Hungary).”

In Independent News and Media Limited v A [2010] EWCA Civ 343 [2010] 1 WLR
2262, paras 39-44, this court observed that thesBaurg jurisprudence had
developed sinckeander, so that article 10 seems to have acquired a veicigpe; and
that, where the media are involved and genuineipufilerest is raised, at least in
some circumstances the general principle laid diovireander may not apply.

Other countries

54.

55.

Heather Rogers QC and Ben Silverstone in theirtevwrisubmissions on behalf of
Article 19 provided the court with a helpful andedresting survey of the approach
which has been taken by courts in other commoncdawmntries. Many of them have
constitutional texts which are relevant, but thdgmments also reflect the courts’
views about the requirements of open justice.

In Canada there is now relevant provision in thar@nr of Rights and Freedoms but
in R v Canadian Broadcasting Corporation 2010 ONCA 726 Sharpe JA, giving the
judgment of the Court of Appeal for Ontario, saighara 28:

“Even before the Charter, access to exhibits trerewsed to
make a judicial determination, even ones introducedhe
course of pre-trial proceedings and not at triahsva well-
recognised aspect of the open court principle.”

She cited the judgment of Dickson J for the majoof the Supreme Court in
Attorney General of Nova Scotia v Maclintyre [1982] 1 SCR 175.
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In that case an investigative journalist was deraedess to search warrants and
supporting material filed in a criminal court. Tigeound of refusal was that the
material was not available for inspection by theegal public. The Supreme Court
held that the public should be entitled to inspaath documents. After referring to
the decisions of the House of LordsSeott v Scott and MacPherson v MacPherson
[1936] AC 177, Dickson J said p 185-7:

“It is, of course, true thafcott v Scott and MacPherson v
MacPherson were cases in which proceedings had reached the
stage of trial whereas the issuance of a searchamtatakes
place at the pre-trial investigative stage. Th&esanentioned,
however, and many others which could be cited,béistathe
broad principle of “openness” in judicial proceeginwhatever
their nature, and in the exercise of judicial paveihe same
policy considerations upon which is predicated miuctance

to inhibit accessibility at the trial stage arelgpresent and
should be addressed at the pre-trial stage...

At every stage the rule should be one of publiesasibility and
concomitant judicial accountability...

In my view, curtailment of public accessibility camly be
justified where there is present the need to ptatecial values
of superordinate importance. One of these is th&eption of
the innocent.”

In Rogers v Television New Zealand Limited [2007] NZSC 91 the Supreme Court of
New Zealand considered the application of the gpsiice principle in a case about a
police videotape of an interview with a suspect wias subsequently acquitted of
murder. In the interview Mr Rogers admitted kidjithe victim and re-enacted the
way in which he had done so, but the interview wadsed inadmissible at his trial

because of the circumstances in which it had bemmducted. The television

company was given a copy of the videotape by thiegofficer in charge of the case
and proposed to broadcast it. Mr Rogers obtaimeicijanction against the television
company to prevent its broadcast, but the injuncti@s set aside by the Court of
Appeal. The Supreme Court, by a majority of theeevo, upheld the decision of the
Court of Appeal.

Because there were serious questions over theighpmf the way in which the
television company had received the videotapentagrity approached the matter as
if the television company was seeking access tovitieotape from the court as a
document which formed part of the court records.

Mr Rogers’ case was that his rights had been bezhbly the way in which the police
had obtained his confession and that the matesiaich had for that reason been
excluded from consideration by the jury, should betshown to the public at large.
The majority considered that the appellant’s righag been sufficiently protected by
the exclusion of the evidence from the trial, lattopen justice militated in favour of
the television company now being able to broaditastipping J said:
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“71. The public have a legitimate interest in beimigrmed
about the whole course of the investigation and the
trials in relation to the death of Ms Sheffield.wd@
people have been charged and ultimately neither has
been found guilty. The Court of Appeal differedrfr
the High Court over whether the videotape should be
admitted in evidence. The conduct of the police in
setting up the reconstruction in circumstances kwhic
led to its being declared inadmissible is alsosdiffed
subject of public scrutiny, as is whether the Canfrt
Appeal was correct in reversing the High Court.

72. It was said in argument that the public did me¢d to
see the videotape when they already had the judigmen
of Cooper J and the Court of Appeal explainingrthei
differing conclusions as to whether the videotape
should be admitted. | do not consider that that
argument carries much weight. In the first plaoe t
showing of the videotape is what is important for a
visual medium like a television. In the secona It
consider that legitimate public debate about the
admissibility ruling and the circumstances of tlase
generally can take place effectively without thélpu
being fully informed by access to the video itself.
say that because the public are entitled to befwati
that the courts have, in their judgments, fairly
portrayed the substance of what Mr Rogers said and
did during the videotaped reconstruction. The jubl
are also entitled to assess for themselves whétieer
law generally and its application to this casekstthe
right balance between vindicating breaches of thie B
of Rights Act and the effective prosecution of aiml
am not expressing any view about that issue mydelf.
am simply pointing out that this is a matter of
legitimate public interest and unless the videotepe
released the public will be less than fully infoxdne
Only if the case for withholding the material in
question is of sufficient strength should the publave
to consider the matter on a less than fully infame
basis.

74. One final point should be mentioned. The uorust
be careful in cases such as the present lest, myrde
access to their records, they give the impresdey t
are seeking to prevent public scrutiny of their
processes and what has happened in a particuler cas
Any public perception that the courts were adoptng
defensive attitude by limiting or preventing accéss
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court records would tend to undermine confidence in
the judicial system. There will of course be cases
when a sufficient reason for withholding informatiis
made out. If that is so, the public will or should
understand why access has been denied. But unless
the case for denial is clear, individual interestsst

give way to the public interest in maintaining
confidence in the administration of justice throubh
principle of openness.”

60. McGrath J said:

“122.

136.

The media was, of course, able to fully repor
everything that happened at Mr Rogers’ trial. The
unusual feature of the preset case, however, idlka
video tape of the reconstruction of events at Mango
part of which TVNZ wishes to broadcast, did notfior
part of the evidence at the trial. This is becaihse
Court of Appeal decided that there was a bread¥irof
Rogers’ protected rights and that the interesjasifce
required that the tape not be shown to the jurjis T
raises the question whether the requirements of ope
justice, in relation to scrutiny of judicial proses and
also police actions in this case, will not be d$eibs
unless the videotape is made available, in effiect,
public broadcasting.

In the end, in the circumstances of this clifti case, |
have reached the conclusion, when balancing the
conflicts of interest, that the side of open justiarries

the greatest weight. Preservation of public canfaoe

in the legal system is directly relevant, becausthe
circumstances and outcomes of the trials of the two
accused persons. There is a real risk of damage to
public faith in the criminal justice system if the
circumstances that led the Court of Appeal to refias
admit the evidence are not fully transparents H iess
than satisfactory response to reason that the &nd i
achieved because the courts’ own descriptions ®f th
events that are depicted in the videotape areafud
complete. Open justice strongly supports allowtimeg
media access to primary sources of relevant
information rather than having to receive it fikdr
according to what the courts see as relevant. hen t
other side of the scales, Mr Rogers’ rights havenbe
breached but also vindicated during the criminal
justice process. At this stage they have mush less
weight.”
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In his judgment to the same effect, Blanchard gaa 55 expressly concurred with
the words of William Young P in the Court of Appeal

“| agree that the underlying issues can be debatdtut the
videotape being shown on national television. &erience
shows that arguments are usually more easily utwtetsvhere
they are contextualised. An esoteric argument atie way
the New Zealand Bill of Rights Act is applied byetiCourts
becomes far more accessible to the public if thplications
can be assessed by reference to the concreteofaizarticular
case. In that context, to prohibit the proposeshticast of the
videotape of the confession and reconstruction oul
necessarily have the tendency to limit legitimateblic
discussion on questions of genuine public interest.

In Independent Newspapers v Minister for Intelligence Services [2008] ZACC 6, the
Constitutional Court of South Africa consideredagplication by the press to compel
disclosure of parts of the record of court procegsi in a claim brought
unsuccessfully by the former head of the Nation&lligence Agency arising from
his suspension and dismissal. The Minister objetdalisclosure on national security
grounds. The judgment of the majority was deliddsg Moseneke DCJ. He referred
to open justice as a fundamental principle of thestitution, and said, at para 41:

“From the right to open justice flows the mediatght to gain
access to, observe and report on, the administrafigustice
and the right to have access to papers and weitgaments
which are an integral part of court proceedinggestilio such
limitations as may be warranted on a case-by-cases bn
order to ensure a fair trial.”

At para 43, he described “the default position” “ame of openness”, but he
considered it an over-narrow formulation to say thi@e default position may only be
disturbed in exceptional circumstances”. Wheth@ré was sufficient reason to
depart from the default position required a balag@xercise.

Sachs J in a judgment concurring with the genepair@ach of the majority, but
partially disagreeing with the decision, agreedpata 161 with the Deputy Chief
Justice that technical concepts such as onus af @would not loom large in the
balancing enquiry. He continued:

“On the contrary, in fact-specific matters suchtlasse, undue
technicism, whether on questions of procedure adesxe,
would be more likely to distort the achievement of
constitutional justice than to enhance it. Sinylait seems
clear that, whereas in most cases involving propaatity, the
courts will act as an outside eye in assessing the
constitutionality of the way in which power has bexercised,

in cases such as the present the courts will havdot the
balancing themselves. Check-lists will not be heélpAs in all
proportionality exercises, the factual matrix witle all-
important, and the court concerned will itself hawemake an
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order based on its enquiry into the specific waywhich
constitutionally-protected interests interact wetich other, and
particularly with the intensity of their engagemént

In the USA the Federal Courts have recognised aupmption favouring access to
“judicial documents” at common law. S v Amodeo 71 F 3d 1044 (1995) the
Court of Appeals, ¥ Circuit, considered an application for disclosofea sealed
report filed with the District Court in connectiovith a corruption investigation into a
union. The court (Winter, Calabresi and Cabraisk]) noted that the courts had
given various descriptions of the weight to be gite the presumption of access. It
observed:

“The difficulty in defining the weight to be giverthe
presumption of access flows from the purpose uirdeg the
presumption and the broad variety of documents ddetm be
judicial. The presumption of access is based ennied for
federal courts, although independent — indeed,iqodatly
because they are independent — to have a measure of
accountability and for the public to have confidena the
administration of justice. Federal courts exergiswers under
Article 11l that impact upon virtually all citizensMonitoring
both provides judges with critical views of theirosk and
deters arbitrary judicial behaviour...Such monitorirgg not
possible without access to testimony and documtrats are
used in the performance of Article Il functions.”

The court commented that many statements and dodsngenerated in federal
litigation actually have little or no bearing oretlexercise of judicial power because
“the temptation to leave no stone unturned in & ch for evidence material to a
judicial proceeding turns up a vast amount of ndy arrelevant but also unreliable
material”. Unlimited access to every item turngdimni the course of litigation could
cause serious harm to innocent people. The caurtleded that the weight to be
given the presumption of access must be governdtebyole of the material at issue
in the exercise of judicial power and the resultaadtie of such information to those
monitoring the federal courts.

The decision of the US District Court for the Distrof Massachusettis The Matter

Of The Extradition Of Anthony Philip Romeo, No-0808RC, May 1, 1987, shows how
the present case would be resolved by a US cdime. Canadian Government applied
for the extradition of Mr Romeo, who was a US @itz It also asked the court to
withhold the affidavits detailing the evidence angi Mr Romeo, which were
admitted into evidence at the extradition hearfrgn disclosure to the public, on the
ground that disclosure would prejudice his righatfair trial because of potential jury
exposure to the details of the case against hinme TS Department of Justice
opposed the request for non-disclosure. The cmafdrred in its ruling to the
particular public interest in proceedings for theradition of American citizens to
foreign countries to face trial there. The extiiadi hearing and the documentary
evidence admitted at the hearing were the most itapobpart of the process. The
court held that the presumption of openness sheylply unless the Canadian
Government presented evidence to satisfy it that-disclosure was essential to
preserve Mr Romeo’s right to a fair trial.
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Counter-arguments

68.  On behalf of the US Government, Mr Perry submittext the courts below were right
in their reasoning and conclusions. His argumest® these:

1. The open justice principle is ordinarily sagsfif:
(@) proceedings are held in public; and

(b) fair, accurate and contemporaneous media
reporting of the proceedings is not prevented by
any action of the court.

2. TheTeder and Chodan extradition hearings satisfied
those requirements.

3. The court had no inherent jurisdiction empongrit
to allow the Guardian’s request.

4. The true position at common law was as stated i
Waterfield.
5. The observations of Judge LJHiowell were limited

to the provision of skeleton arguments in the Caofirt
Appeal in circumstances where the words writtenewer
treated as if they had been deployed in open court.
The case had no wider significance.

6. In written submissions on behalf of the US
Government it was argued that a power to allow the
Guardian’s application was now conferred by rulg 5.
of the Criminal Procedure Rules 2011. Those rules
had not been in force at the relevant time but they
made the Guardian’s appeal academic. In his oral
submissions Mr Perry took a different position. He
submitted that rule 5.8 was to be narrowly construe
and would not include the Guardian’s request.

7. The Administrative Court was right to take into
account the existence of the exemption in sectinof3
the Freedom of Information Act. It was significant
that Parliament had expressly exempted public
authorities, which would include a court, from any
obligation under the Act to produce a documentgiac
in the custody of the court for the purposes of
proceedings in a particular cause or matter.

8. Article 10 was not engaged in this case. [Iésnder
principle applied, and the later cases relied orthay
Guardian did not support its case. Tersasag all that
was sought was access to the complaint which had
been made to the court. In the present case tieena
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of the extradition application was plain and the
Guardian’s request was for access to a much wider
range of documents than ifarsasag. Further, in
Tarsasag the applicability of article 10 had not been a
contested issue. The question in that case watheihe
the Government had a defence under article 1A |

v Independent News and Media the issue was whether
the press should be allowed to be present at a& cour
hearing. In the present case the extradition hgsari
had been held in open court.

9. The District Judge’s comments about the problems
which would arise if her view of the law was wrong
were important practical considerations.

10. In any event, the appeal ought to be dismissethe
facts. The extradition hearings had been full and
lengthy. The issue had not been whether the US
Government had produced sufficient evidence to
justify putting the defendants on trial. The sckem
under the Extradition Act 2003 prohibits an inquy
the court considering extradition into the suffiag of
the evidence to be relied upon at trial. The issne
the extradition hearings were confined to whetlher t
US Government had satisfied the formal requirements
of Part 2 of the Act. The judge had delivered ckead
full judgments explaining why the requirements were
satisfied. Since it appeared from the Guardian’s
evidence that its correspondents had not attenued t
full hearings it was unsurprising if they found
themselves unable fully to follow the argumentst bu
that was not through any want of open justicethdf
Guardian regarded the cases as raising mattenzaf g
importance, it would be reasonable to expect iawe
committed more resources to following it.

Conclusions

69.

70.

71.

The open justice principle is a constitutional pijrhe to be found not in a written text
but in the common law. It is for the courts toatatine its requirements, subject to
any statutory provision. It follows that the cautiave an inherent jurisdiction to
determine how the principle should be applied.

Broadly speaking, the requirements of open justigply to all tribunals exercising
the judicial power of the state. The fact that Magtes Courts were created by an
Act of Parliament is neither here nor there. Salat matter was the Supreme Court,
but the Supreme Court does not require statutotkioaity to determine how the
principle of open justice should apply to its prdagees.

The decisions of the courts iBcott v Scott, GIO Personal Investments Services
Limited v Liverpool and London Steamship P & | Association Limited andHowell are



Judgment Approved by the court for handing down. Q on the appn of Guardian News & Media Ltd v City o

72.

73.

74.

75.

76.

Westminster Magistrates Court

illustrations of the jurisdiction of the courts determine what open justice requires.
For this purpose it is irrelevant how broadly orrowly the last two cases should be
interpreted. The significant point is that the idems of the court in those cases,
about disclosure of skeleton arguments to nongmrivere an exercise of the courts’
power to determine whether such disclosure was inegjuby the open justice
principle.

The exclusion of court documents from the provisiohthe Freedom of Information
Act is in my view both unsurprising and irrelevantinder the Act the Information
Commissioner is made responsible for taking deess@bout whether a public body
should be ordered to produce a document to a pagyesting it. The Information
Commissioner’s decision is subject to appeal toikaunal, whose decision is then
subject to judicial review by the courts. It woubg odd indeed if the question
whether a court should allow access to a docunuslgeld with the court should be
determined in such a roundabout way.

More fundamentally, although the sovereignty of liBarent means that the
responsibility of the courts for determining th@ge of the open justice principle may
be affected by an Act of Parliament, Parliamenushaoot be taken to have legislated
S0 as to limit or control the way in which the dodecides such a question unless the
language of the statute makes it plain beyond plessdoubt that this was
Parliament’s intention.

It would be quite wrong in my judgment to infer rimothe exclusion of court
documents from the Freedom of Information Act tRatliament thereby intended to
preclude the court from permitting a non-party &wér access to such documents if
the court considered such access to be proper uheeypen justice principle. The
Administrative Court’s observation that no goodsea had been shown why the
checks and balances contained in the Act shouldveeridden by the common law
was in my respectful view to approach the mattemfrthe wrong direction. The
guestion, rather, was whether the Act demonstratesbjuivocally an intention to
preclude the courts from determining in a particutase how the open justice
principle should be applied.

Similarly, | do not consider that the provisionstbé Criminal Procedure Rules are
relevant to the central issue. The fact that tilesrnow lay down a procedure by
which a person wanting access to documents of theé &ught by the Guardian
should make his application is entirely consisteith the court having an underlying
power to allow such an application. The power texgg common law; the rules set
out a process.

| turn to the critical question of the merits ofetlGuardian’s application. The
application is for access to documents which weaequ before the District Judge
and referred to in the course of the extraditioarimgs. The practice of introducing
documents for the judge’s consideration in that waighout reading them fully in
open court, has become commonplace in civil anda tesser extent, in criminal
proceedings. The Guardian has a serious jouricgtistpose in seeking access to the
documents. It wants to be able to refer to themtifi@ purpose of stimulating
informed debate about the way in which the jusBgstem deals with suspected
international corruption and the system for extiadiof British subjects to the USA.



Judgment Approved by the court for handing down. Q on the appn of Guardian News & Media Ltd v City o

77.

78.

79.

80.

81.

82.

83.

Westminster Magistrates Court

Unless some strong contrary argument can be madéewcourts should assist rather
than impede such an exercise. The reasons ardiffiotlt to state. The way in
which the justice system addresses internationalpbon and the operation of the
Extradition Act are matters of public interest abuainich it is right that the public
should be informed. The public is more likely te engaged by an article which
focuses on the facts of a particular case thanrgpr@ general or abstract discussion.

Are there strong countervailing arguments? The fioain counter-arguments are that
the open justice principle is satisfied if the medings are held in public and
reporting of the proceedings is permitted; thatlow the Guardian’s application
would be to go further than the courts have comsidi@ecessary in the past; that in
the present case the issues raised in the extnagtoceedings were ventilated very
fully in open court, and there is no need for thesp to have access to the documents
which they seek for the purpose of reporting thecpedings; and that to allow the
application would create a precedent which wouldegiise to serious practical
problems.

The first objection is based on too narrow a vidwhe purpose of the open justice
principle. The purpose is not simply to deter iopiety or sloppiness by the judge
hearing the case. Itis wider. It is to enabkphblic to understand and scrutinise the
justice system of which the courts are the adnritists.

The second objection is correct but not of itselfidive. The practice of the courts is
not frozen. InWaterfield, on which the courts below placed considerablegiteithe
issue was quite different. It was whether the @sion of the press from the viewing
of a pornographic film rendered the criminal pratiegs a nullity. | do not regard the
observations of the court in that case, thirty-fixgars ago, as determining how the
present case should be resolved.

In GIO Personal Investment Services Limited v Liverpool and London Steamship P &

| Association Limited an insurance company sought access to documermscase
which did not directly concern it, because it wasirig a claim giving rise to similar
issues. Both claims were brought under reinsuraacgracts placed at about the
same time through the same chain of brokers. th bases the re-insurers purported
to avoid for non-disclosure. The applicants wardigght of the evidence filed in the
first action in the hope that it would strengthéeit position in the second action.
Issues about informing the public regarding mattérgeneral public interest did not
arise.

| do not regard the third objection as a strongedipn on the facts of this case. The
Guardian put forward credible evidence that it Wampered in its ability to report as
fully as it would have wished by not having accesshe documents which it was
seeking. That being so, the court should be casitaout making what would really
be an editorial judgment about the adequacy ofntagerial already available to the
paper for its journalistic purpose.

The courts have recognised that the practice adivieg evidence without it being
read in open court potentially has the side effd#ctnaking the proceedings less
intelligible to the press and the public. Thids&br counter measures. 8mithKline
Beecham Biologicals SA v Connaught Laboratories Inc Lord Bingham referred to the
need to give appropriate weight both to efficiemry to openness of justice as the
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court’s practice develops. He observed that pudaicess to documents referred to in
open court might be necessary. In my view the thrmae come for the courts to
acknowledge that in some cases it is indeed neagessh is true that there are
possible alternative measures. A court may reqaitocument to be read in open
court, but it is not desirable that a court sholdve to take this course simply to
achieve the purpose of open justice. A court misy declare that a document is to be
treated as if read in open court, but that is nyeadbrmal device for the exercise of a
power to allow access to the document. | do netvgley the use of such a formula
should be required. It may have the advantagensdireng that other parties have an
opportunity to comment, but that can equally beieadd if, in a case such as the
present, the applicant is required to notify thetipa to the litigation of the
application.

| am not impressed by the fourth objection, basethe practical problems which it is
said would arise if the Guardian’s application wépesucceed. Rule 5.8 of the
Criminal Procedure Rules 2011 provides a sensihteactical procedure where a
member of the public, including a reporter, wat®btain information about a case
or to inspect or copy a document. The applicany rha required to pay an
appropriate fee; it must specify what it wants; @nchust explain for what purpose
the information is required.

In a case where documents have been placed befoiga and referred to in the
course of proceedings, in my judgment the defaalitmn should be that access
should be permitted on the open justice principlegd where access is sought for a
proper journalistic purpose, the case for allowihgwill be particularly strong.
However, there may be countervailing reasons. ompany with the US Court of
Appeals, 2° Circuit, and the Constitutional Court of South &#j | do not think that
it is sensible or practical to look for a standéwdnula for determining how strong
the grounds of opposition need to be in order téweigh the merits of the
application. The court has to carry out a proporiity exercise which will be fact-
specific. Central to the court’s evaluation wik bhe purpose of the open justice
principle, the potential value of the material imlvancing that purpose and,
conversely, any risk of harm which access to theudwnts may cause to the
legitimate interests of others.

The Law Commission of New Zealand listed in itsoemn Access to Court Records,
at paragraphs 2.62 and 2.63, a number of countiewyaisks which it suggested
should or might lead to access being refused. 8\ihik often helpful for a report by
a law commission to consider a range of examplést watter for present purposes
are the general principle and its application tis ttase. It is, however, right to
observe that we are not presently concerned witbase involving a child or
vulnerable adult. The Law Commission of New Zedlagave particular
consideration to such cases and said at paragraph 2

“There seem to be good reasons for non-disclosutteet public
of sensitive, personal information in family lawdamental
health and disability cases. In both instances, ribed to
protect personal information from painful and huatihg
disclosure may found an exception to the opengegirinciple.
The rationale for protecting such information, esaky
relating to vulnerable people like children, bagtespouses, the
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mentally disabled, or the elderly and infirm, whérere seems
no obvious public-interest reason in publicityll $tolds.”

In this case the Guardian has put forward goodoreagor having access to the
documents which it seeks. There has been no siggdisat this would give rise to
any risk of harm to any other party, nor wouldlage any great burden on the court.
Accordingly, its application should be allowed.

| base my decision on the common law principle mémojustice. In reaching it | am
fortified by the common theme of the judgments theo common law countries to
which | have referred. Collectively they are stygersuasive authority. The courts
are used to citation of Strasbourg decisions imehnce, but citation of decisions of
senior courts in other common law jurisdictionsn@v less common. | regret the
imbalance. The development of the common law ditl gome to an end on the
passing of the Human Rights Act. It is in vigordwsalth and flourishing in many
parts of the world which share a common legal tiawali This case provides a good
example of the benefit which can be gained fromwKkadge of the development of
the common law elsewhere.

The Strasbourg jurisprudence may be seen as leadithgg same direction, but it is
not entirely clear cut because this is not a casehich the court can be said to have
had a monopoly of information (as it did Tiarsasag and Kennedi), so as to justify
regarding the court’s refusal of access as tantamdéni censorship. There is
significance in the question whether the refusaaess to the Guardian amounted to
covert censorship, because there is force in tipgnaent that article 10 is essentially a
protection of freedom of speech and not freedormfofmation (eander), although

in exceptional cases infringement of the latter rhayregarded as a covert form of
infringement of the former. Some of the observaiby the Strasbourg court may be
said to support the reasoning behind my decisian, Ibase the decision on the
common law and not on article 10.

Although | disagree with the reasoning of the cewtlow, | recognise that this
decision breaks new ground in the application & frinciple of open justice,
although not, as | believe, in relation to the natf the principle itself.

For those reasons | would allow this appeal andctliithat the Guardian should be
allowed access to the documents which it seeks.

Lord Justice Hooper:

92.
93.

94.

| agree with the judgment of Toulson LJ and onlgiwio add a few points.

Whilst accepting entirely Toulson LJ’'s argumentattthe Guardian succeeds on the
basis of the common law, | would be minded, if éded to do so, to decide that the
Criminal Procedure Rules as now drafted give atabernecessary power to make an
order of the kind sought by the appellant.

The Rules have, since the hearing before the [@h bmended to include a new Part
V, which makes provision in Rule 5.8 for the “Suppb the public, including
reporters, of information about a case”.
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Crim PR 5.8(7) provides:
“If the court so directs, the court officer will—

(@) supply to the applicant, by word of mouth, othe
information about the case; or

(b) allow the applicant to inspect or copy a docntner part
of a document, containing information about theecas

Following the Rule there is an italicised Note whieads:
“The supply of information about a case is affedige-

(a) Articles 6, 8 and 10 of the European Conventon
Human Rights, and the court’'s duty to have regardhe
importance of—

(i) dealing with criminal cases in public, and

(i) allowing a public hearing to be reported tceth
public;

(b) the Rehabilitation of Offenders Act 1974,

(c) section 18 of the Criminal Procedure and Ingesibns
Act 1996;

(d) the Sexual Offences (Protected Material) AQ7L9
(e) the Data Protection Act 1998;
(f) section 20 of the Access to Justice Act 199t a

(g) reporting restrictions, rules about which aoatained in
Part 16 (Reporting, etc. restrictions).”

Any power to release material to third parties wloloé subject to restrictions such as
Pll and the Article 8 rights of witnesses, victiausd defendants. In this case, as the
last sentence of paragraph 12 of the judgmenteDiivisional Court makes clear, it
was not claimed by the US that release of any deatirwould breach any right of
confidence or be damaging.

It seems to me that Crim PR 5.8(7) is a necessamyllary of Part 3 of the Rules

which, with other Rules, gives very wide powers aldies to manage cases from
start to finish. | take some examples: the powedispense with a public hearing
when making decisions at the pre-trial stage, thegp to entertain submissions by
email and telephone and the duty to run casesieftly so that the huge costs
associated with public hearings are reduced. Thiellaoy must be that the Rules
should ensure that the exercise of these powersdatids does not imperil the
principle of open justice. Crim PR 5.8(7) doest.thlanote in passing that,

notwithstanding what was said for exampleGim Personal Investment Services Ltd.
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v Liverpool and London Steamship Protection and Indemnity Association Ltd. and
Others[1999] 1 W.L.R. 984 by Potter LJ at 995, there basn no suggestion that the
rules in the CPR which deal with disclosure todltparties areiltra vires. As Lord
Woolf, MR said inBarings Plc v. Coopers & Lybrand [2000] 1 WLR 2353:

“43. As a matter of basic principle the startingnpshould be
that practices adopted by the courts and partiesnsure the
efficient resolution of litigation should not belated to
adversely affect the ability of the public to knomhat is
happening in the course of the proceedings.”

| note also that there is often post-trial thiatty inspection of much of the material
relied upon by the prosecution in criminal trialfie modern policy is to be found in
“Publicity and the Criminal Justice System Protoéml working together: Chief
Police Officers, Chief Crown Prosecutors and thelisf& which provides:

“2. Media Access to Prosecution Materials

The aim of the CPS is to ensure that the princgdleopen

justice is maintained - that justice is done arehge be done -
while at the same time balancing the rights of de#mts to a
fair trial with any likely consequences for victim their

families and withesses occasioned by the releapeostcution
material to the media.

Prosecution material which has been relied upothbyCrown
in court and whichkshould normally be released to the media,
includes:

Maps/photographs (including custody photos of
defendants)/diagrams and other documents produaosalirt;

Videos showing scenes of crime as recorded by @aliter the
event;

Videos of property seized (e.g. weapons, clothinglzown to
jury in court, drug hauls or stolen goods);

Sections of transcripts of interviews/statementgead out (and
therefore reportable, subject to any orders) intgou

Videos or photographs showing reconstructions efctime;

CCTV footage of the defendant, subject to any cigbyr
issues.

Prosecution material which may be released aftesideration
by the Crown Prosecution Service in consultatiothwhe
police and relevant victims, witnesses and familgnmbers
includes:

! http://www.cps.gov.uk/publications/agencies/medipcol.html#a02
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CCTV footage or photographs showing the defendardt a
victim, or the victim alone, that has been viewegdjlry and
public in court, subject to any copyright issues;

Video and audio tapes of police interviews with esefants,
victims and witnesses;

Victim and witness statements.

Where a guilty plea is accepted and the case doegraceed
to trial, then all the foregoing principles appBut to ensure
that only material informing the decision of theudois
published, material released to the media museaefthe
prosecution case and must have been read out,oovnsm
open court, or placed before the sentencing judgErhphasis
added)

Whether the defence has an unfettered right t@aselelocuments served on it by the
prosecution during the proceedings and vice vessa more difficult topic. The
Criminal Procedure and Investigations Act 1996ant®ns 17 and 18 makes special
provision for the confidentiality of unused matérs@rved on the defendant by the
prosecution. Section 17(3) allows the defence toarsdisclose unused material only
to the extent that it has been displayed to thdigpubcourt or to the extent that it has
been communicated to the public in court. As farnaserial relied upon by the
prosecution as part of its case and not coverethbySexual Offences (Protected
Material) Act 1997 is concerned, the defence doimgtractice give any undertaking
about its use and nor do the prosecution give aneaking in relation to material
received from the defence. As to whether thereaageimplied restrictions on the use
of such material, se®ahon and another v Rahn and others [1998] Q.B. 424 and
Taylor and another v Serious Fraud Office and others both in the Court of Appeal
and in the House of Lords [1999] 2 A.C. 177, wheoed Hoffmann (with whose
speech the other members of the Judicial Comnmatjeeed) said at page 212:

“l do not propose to express a view on the furf@nts which
arose inMahon v. Rahn [1998] Q.B. 424, namely whether the
[implied] undertaking applies also to used materiand
whether it survives the publication of the statemi@nopen
court”

| turn to another topic.

During the course of the hearing we asked whetherdecision of the Court of
Appeal, [2011] EWCA Civ 1188, holding that it hadrigdiction to entertain an
appeal from the decision of the Divisional Courttlis case has any impact on the
powers of the Criminal Procedure Rule Committee.

Sections 68 and 69 of the Courts Act 2003 provide:
68. In this Part “criminal court” means—

(@) the criminal division of the Court of Appea
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(b) when dealing with any criminal cause or terat
(i) the Crown Court;
(i) a magistrates' court.

69. (1) There are to be rules of court (to aked “Criminal
Procedure Rules”) governing the practice and praeetb be
followed in the criminal courts.

(2) Criminal Procedure Rules are to be mada bgmmittee
known as the Criminal Procedure Rule Committee.

(3) The power to make Criminal Procedure Rutetudes
power to make different provision for different easor
different areas, including different provision—

(@) for a specified court or description of deuor

(b) for specified descriptions of proceedingaapecified
jurisdiction.

(4) Anypower to make . . . Criminal ProcedBudes is to be
exercised with a view to securing that—

(@) the criminal justice system is accessilfée; and
efficient, and

(b) the rules are both simple and simply exgeds

As sections 68 and 69 make clear, the rule makavgep of the Committee is limited
to making rules in relation to the Crown Court dhd magistrates’ court when they
are dealing with “any criminal cause or matter”.

The Court of Appeal held that it had jurisdictiom tentertain an appeal
notwithstanding section 18(1) of the Senior Couts 1981 which provides that no
appeal shall lie to the Court of Appeal in relatiom the types of case therein
specified, which include "(a) except as providedhsy Administration of Justice Act
1960, from any judgment of the High Court in anyminal cause or mattér

(emphasis added). The Court held that the Guasliapplication was “wholly

collateral to the extradition proceedings”.

Mr Perry, rightly in my view, said that the wordany criminal cause or matter” must
have a different meaning in section 68 of the Goiutt 2003 than they do in section
18(1) of the Senior Courts Act 1981. To give therds “any criminal cause or
matter” in section 68 a narrow meaning would leadthe undesirable result that
issues such as those dealt with in Part 5 of then ®R (and in other parts of the
Rules) would have to be the subject of rule-malkiggome other body. That cannot
have been the intention of Parliament. See alsiiose66 of the Courts Act 2003, the
recently inserted subsection (1A) of section 8haf $enior Courts Act 1981 (both of
which make provision for the powers of certain jeslgand section 16(5) of the
Prosecution of Offences Act 1985.
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107. | turn to one final topic.

108. Mr Perry submitted that the words “a documentontaining information about the
case” in Rule 5.8 (7)(b) should be interpreted maly so as not to include written
statements made by witnesses or exhibits. | dage.

The Master of the Rolls:

109. | agree that this appeal should be allowed forrdesons given by Toulson LJ, to
which there is nothing | can add.

110. As to the three points made by Hooper LJ:

i. 1 would leave open the question whether, if thercovould not
otherwise have power to make the order sought byathpellant, it
would have such power by virtue of Rule 5.8. Notlyors it
unnecessary to decide the point, but it was noueatgbefore us,
unsurprisingly as the rule was not in existencthattime the District
Judge made her order.

ii. | agree with what is said in para 106 that ‘crinhicause or matter’ in
section 68(b) of the Courts Act 2003 does not reardy have the
same meaning as the identical expression in set8¢@h) of the Senior
Courts Act 1981, and that, if the expression in 1881 Act has the
meaning ascribed to it in the earlier decision his tcase, [2011]
EWCA Civ 1188, then it has a different meaninghe 2003 Act. In
particular, it would be inappropriate for the exg®mien to be accorded a
narrow meaning in the 2003 Act.

li. | also agree that ‘a document ....containing infororatbout the case’
in Rule 5.8(7)(b) includes written statements mhgewitnesses, and
any exhibits: to exclude them would involve givitige words an
artificially and inappropriately narrow meaning.



