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Mr Justice Tugendhat :

1.

Her Majesty's Attorney General applies for an igjion to restrain the further sale of
a book entitled “The Terrorist Hunters — the ulttenanside story of Britain’s fight
against terror” (“the Book”). She does so on theugd that such publication would
create a substantial risk that the course of jestit a criminal trial currently
proceeding (“the Trial”) will be seriously impeded prejudiced, within the meaning
of the Contempt of Court Act 1981 s.2(2) (“the AcfThe Defendants in the Trial are
Abdulla Ahmed Ali and seven co-accused (“the acdy)sel'he Trial is proceeding
before Henriques J (“the Trial Judge”) and a jur\Waolwich Crown Court.

The Defendant is the publisher of the Book (“theblBher”). It opposes the
application on the ground that the Book does netter any substantial risk of
prejudice to the Trial, and an injunction would hken unnecessary and
disproportionate interference with the right ofefdlem of expression (Art 10 of the
European Convention on Human Rights (“the ConveifjoAlternatively, such risk
as there may be can be sufficiently addressed i@gctibns to the jury, such as the
Trial Judge gave on 24 February, at the start efTthal, and on 30 June, and any
further directions he may gave in the future.

The circumstances of this application include a benof significant matters which
together, and in some cases separately, are soalrthat it is difficult to imagine a
comparable case happening again. Of particularifgignce is the timing of the
publication in question, just at the close of spescfor the defence, the authoritative
position of the author and the scale and gravityhef Trial, involving as it does so
many accused on such serious charges.

The trial is a retrial. The accused were arrested ipolice investigation called
“Operation Overt”. | have been told that it was tlagest investigation ever
conducted by the police. The investigation was iatplot, known as “the airline
plot”, allegedly to use on aircraft improvised exgilve devices, some concealed in
soft drink bottles. The main count on the indictinisncount 1: conspiracy to murder
by detonation of improvised explosive devices orarbotransatlantic passenger
aircraft. The first trial lasted from April to Sephber 2008. On 8 September 2008 the
jury acquitted Mohammed Gulzar. Ali, Sarwar and viiaklussain were convicted of
conspiracy to murder (Count 1A, not involving aafty. The jury failed to agree on
Count 1 in respect of these three accused, aretiftiol agree on any verdict in respect
of the other four accused. The jury was discharged.

That outcome attracted vast publicity in and afseptember 2008. Much of that
publicity is still easily accessible on the intarnencluding at the most popular
websites, such as that of the BBC. On the basikeopublicity the accused sought a
stay of proceedings on the ground that they coatdchave a fair trial. Further details
of these matters are set out below.

The Book is written by Andy Hayman “with Margaretli@ore”, as it is put on the
title page. Mr Hayman was the police officer in ieaof Operation Overt. He has
since retired. At the time he was Assistant Comiones in the Metropolitan Police
Service (“MPS”). His responsibilities included mgeaent of the Counter Terrorism
Command in London. Of all people, he might be thube least likely to intend that
the trial be impeded or prejudiced. It is not siegge that he has any such intention. It



10.

11.

12.

is accepted that the Book has been written andghea in good faith. However, the
fact that he had those responsibilities means dhgthing written by him has the
credibility of someone at or close to the origisalrce of the information he gives.
The weight a reader will accord to anything he saitsbe much greater than the
weight accorded to an author who was not personallplved in the events he
recounts.

Margaret Gilmore is a Senior Research Fellow whke Royal United Services
Institute. She specialises in homeland securityof®etaking that position she was a
very experienced journalist

The Book is over 300 pages in length. The Publistees that it is “the story of how
UK police are hunting a new and lethal threat ... @ossioner Andy Hayman, CBE,

QPM, was ... at the centre of every major terronsestigation — overt and covert —
during the dramatic events of 2005 to 2007... [inclgithe 7 July bomb attacks in

London, the attempted bombings of 21 July ... andyr@her cases...” The Book

was sent in draft in advance of publication to M#dd to the Metropolitan Police

Authority (“the MPA”"). The MPA is separate from thdPS, but is the former

employer of Mr Hayman. Changes to the draft werderas a result, and no objection
to the book going on sale was outstanding from ethiego organisations. These
matters are referred to on a page at the frontooktheaded “Acknowledgement”.

The references to MI5 and the MPA must add to thigkt which a reader will give

to the contents.

There are just five pages in chapter 9 of the Boblch give rise to this application.
Those pages describe events that in fact occus@ad of Operation Overt, although
that is not expressly stated, and none of the accissexpressly identified. Before it
went on sale, chapter 9 of the Book was not seerthby MPS or the Crown
Prosecution Service (“CPS”). The reasons for thisset out in the evidence before
me. The parties are not agreed on this point. [Battissue is not material to anything
that | have to decide.

It is an accident that when copies of the Book veenmat to booksellers for sale on 25
June, in the normal course of book publishing, thegipened to be just days before
evidence in the trial closed on 29 June 2009. Speestarted on 30 June. At the date
of the hearing one speech for the defence was luhigered, and two speeches for
the defence remained to be made. It was expectdht summing up by the Trial
Judge would commence in the week beginning 13 aulg,that the jury would retire
during the week of 27 July. Verdicts may be expgettesome time in August.

The period during which the injunction is soughtrtm would expire at, or shortly
after, the date of the verdicts. Thus it is a pemdich is not expected to last longer
than about 8 weeks.

A copy of the Book was obtained by the MPS and ¢nbuo the attention of the
prosecution team on Monday 29 June. The Attorneye@Gd’s office approached the
Publisher. The Publisher explained that by thewmber of copies of the Book had
been sold by retailers (about 800 as it is now tstded), 10,461 had been sent to
retailers in preparation for the publication date2aJuly and 3,430 had been sent to
export markets. The Publisher was not willing tketaoluntary steps to halt sales of
the Book. Late on Wednesday, 1 July 2008 Saundgranted an interim injunction



to preserve the position, so far as possible, penttie hearing before me. The terms
of that order are not material. Following that, @lpies of the Book were removed
from sale as required by the Order.

13.  The Trial Judge was informed. On 30 June he reedride jury of a direction he had
given earlier (that their duty was to decide thsecanly on the evidence), but he did
not refer to the Book. The Trial is proceeding. fEhis no suggestion that any copy of
the Book so far sold has come to the notice ofjargr. Extracts from the Book were
serialised in The Times on 20, 22 and 23 Juneattnacted some publicity. But there
was no reference to the passages which have gaetorthis application.

THE ORDER SOUGHT

14.  The injunction sought is an order to restrain toelidhers from distributing the Book
or publicising the contents of pages 258-262.

CONTEMPT OF COURT — THE STRICT LIABILITY RULE

15. The applicable law is substantially in statutorynio The Act provides, so far as
material:

“1 The strict liability rule

In this Act “the strict liability rule” means theule of law
whereby conduct may be treated as a contempt oft @su
tending to interfere with the course of justiceparticular legal
proceedings regardless of intent to do so.

2 Limitation of scope of strict liability

(1) The strict liability rule applies only irelation to
publications, and for this purpose “publicationtlimdes any
..., writing, .. or other communication in whateverrh, which
is addressed to the public at large or any sectidhe public.

(2) The strict liability rule applies only to ublication
which creates a substantial risk that the courgestice in the
proceedings in question will be seriously impeded o
prejudiced....

5 Discussion of public affairs

A publication made as or as part of a discussiayowd faith of
public affairs or other matters of general pubtfiterest is not to
be treated as a contempt of court under the $ilatity rule if
the risk of impediment or prejudice to particulaegél
proceedings is merely incidental to the discussion.

16. Injunctions to restrain a contempt of court areeraks Ralph Gibson LJ stated in
Leary v BBC, CA September 29 1989 unreported, and cited irdgel Eady & Smith
on Contempt of Court (8ed 2005) para 6-3:



17.

“The primary defence of the administration of jaostifrom
unlawful interference by [publications] is the hgaanction of
prosecution if a contempt of court is committed”.

There is little dispute between the parties asi¢omeaning of the Act. In s.2(2) of the
Act “substantial” describes the degree of risk. ri@esly” describes the degree of
impediment or prejudice to the course of justicecombination the two words are
intended to exclude a risk that is only remote. &€& v English [1981] 1 AC 116,
142-2. InA-G v MGN Ltd [1997] 1 All ER 456, 460, the principles govierg an
application for committal for contempt of court wesummarised by Schiemann LJ.
They are all also relevant to applications for @janction, but the standard of proof
(in (6) below) needs separate consideration irticgldo applications for injunctions.
He said as follows:

“(1) Each case must be decided on its own facts

c Seé\-G v News Group Newspapers Ltd [1986] 2 All ER

833 at 843, [1987] QB 1 at 18 per Parker LJ Ar@d v BBC

(11 June 1996, unreported), where Auld LJ saide 'dégree
of risk of impact of a publication on a trial arftetextent of
that impact may both be affected, in differing ey
according to the circumstances, by the nature amd 6f the
publication and how long it occurred before triMuch

depends on the combination of circumstances ircédse in
question and the court's own assessment of tlkelyleffect
at the time of publication. This is essentially alue
judgment for the court, albeit that it must be sofeits

judgment before it can find that there has beerteropt.
There is little value in making detailed comparisaevith the
facts of other cases.’

(2) The court will look at each publication sepahatand test
matters as at the time of publication (#e& v English [1982]
2 All ER 903 at 918, [1983] 1 AC 116 at 141 perd.@iplock
andA-G v Guardian Newspapers Ltd ...[1992] 3 All ER 38 at
48-49, [1992] 1 WLR 874 at 885); nevertheless,nieze fact
that, by reason of earlier publications, therdrsaaly some risk
of prejudice does not prevent a finding that théeda
publication has created a further fisgt was common ground
that there was no room for reading the singular dwor
‘publication’ in s 2 of the 1981 Act as the plunshccord with s
6 of the Interpretation Act of 1978.]

d SeeA-G v Independent Television News Ltd [1995] 2
All ER 370 at 381: 'Mr Moses contended that it does
follow that because a risk had been created bytbadcast
(on the night before) further publication in newsps
would not create fresh and added risk of prejudiceather
words, if several newspapers published prejuditiaterial,
they cannot escape from liability by contendingt thize
damage has already been done, because each atffoogs



additional risk of prejudice, or, as it might beidsaeach
exacerbates and increases that risk. In my judgntbat
submission is correct.’

(3) The publication in question must create sorsk tihat the
course of justice in the proceedings in questidhlve impeded
or prejudiced by that publication.

(4) That risk must be substanfial

e InA-G v BBC Auld LJ said: "... the threshold of risk is
not high, simply of more than a remote or minimak rof
serious prejudice.’

(5) The substantial risk must be that the courgesifce in the
proceedings in question will not only be impedegmajudiced
but seriously so.

(6) The court will not convict of contempt unlesssi sure that
the publication has created this substantial riskhat serious
effect on the course of justice.

(7) In making an assessment of whether the puldicatoes
create this substantial risk of that serious eftecthe course of
justice the following amongst other matters ariser f
consideration: (a) the likelihood of the publicatiooming to
the attention of a potential juror; (b) the likampact of the
publication on an ordinary reader at the time dilation; and
(c) the residual impact of the publication on aiowdl juror at
the time of trial. It is this last matter whichasucial.

One must remember that in this, as in any exerofseask
assessment, a small risk multiplied by a small regults in an
even smaller risk

f  In A-G v Independent Television News Ltd [1995] 2 All
ER 370 at 383 Leggatt LJ said: 'During the nine thenhat
passed after anyone had read the offending artithes
likelihood is that he no longer would have remeredeit
sufficiently to prejudice the trial. When the loadds against
the potential juror reading any of the publicatiors
multiplied by the long odds against any reader rabezing
it, the risk of prejudice is, in my judgment, remot

(8) In making an assessment of the likelihood efghblication
coming to the attention of a potential juror theurtowill
consider amongst other matters: (a) whether thdiqation
circulates in the area from which the jurors akelli to be
drawn, and (b) how many copies circulated.



(9) In making an assessment of the likely impact tiod
publication on an ordinary reader at the time dflwation the
court will consider amongst other matters: (a) pheminence
of the article in the publication, and (b) the nibweof the
content of the article in the context of likely deas of that
publication.

(20) In making an assessment of the residual impadhe
publication on a notional juror at the time of tiilae court will
consider amongst other matters: (a) the lengtinoé between
publication and the likely date of trfal(b) the focusing effect
of listening over a prolonged period to evidenca icasgé and
(c) the likely effect of the judge's directionsaqury.

g This was discussed both &G v Independent
Television News Ltd [1995] 2 All ER 370 and i\-G v News
Group Newspapers Ltd [1986] 2 All ER 833 at 843, [1987]
QB 1 at 17-18, where Parker LJ explained: 'The inemce
or remoteness of the proceedings will still vitadfyect both
the existence of a substantial risk of prejudicel dhe
guestion whether, if there is such a risk, it iss& that the
course of justice will be seriously impeded or pdged.
Both the risk and the degree of prejudice willjtaseems to
me, increase with the proximity of the trial ...."the same
case Donaldson MR had said ([1986] 2 All ER 8384i,
[1987] QB 1 at 15): 'Proximity in time between the
publication and the proceedings would probably have
greater bearing on the risk limb than on the seriess limb,
but could go to both.'

h In Ex p Telegraph plc [1993] 2 All ER 971 at 978,
[1993] 1 WLR 980 at 987 Lord Taylor CJ said: '... auct

should credit the jury with the will and ability &dbide by the
judge's direction to decide the case only on thidesxce

before them. The court should also bear in mind tha

staying power and detail of publicity, even in case

notoriety, are limited and that the nature of altis to focus
the jury's minds on the evidence before them ratfem on
matters outside the courtroom ...'

This last matter in particular has been the subpéextensive
judicial comment in two different contexts: in thentext of a

trial or an appeal from a trial verdict and in tbentext of
contempt proceedings. There have been many casese,wh
notwithstanding such prejudicial publications, t@nvictions
have not been quashed. However, undoubtedly there &lso
been occasions where convictions have been quashed
notwithstanding judicial directions to the jury tmnore
prejudicial comments in the media.
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In the former category of cases what has beenssues that
the whole system of trial by jury is predicated npbe ability
and willingness of juries to abide by the direcfogiven to
them by the judge and not to accept as true théenbf a
publication just because it has been published....”

There are more recent cases on some of these ,dminitsone that need to be cited at
this stage. | shall consider s.5 below.

Impediment and prejudice are not the same thing o concerns raised by the

Attorney-General are: (1) that a juror will be ughced by the book and (2) that

because of this fear (whether it is justified of)nthe proceedings will be impeded by

the measures that may be sought, in particulareignde counsel, and those that may
be adopted by the Trial judge, to ensure the fagrod the Trial Judge.

What is meant by an impediment was considere&@v Birmingham Post and Mail

Ltd [1999] 1 WLR 361. First it is helpful to note whhe court said about the degree
of prejudice that is required under s.2(2) of thet. As summarised in the headnote it
is:

“on an application under section 2(2) of the Comgeonf Court
Act 1981 it was a sufficient basis for finding striliability
contempt that the publication created a serioustyuable
ground of appeal against conviction, and it wasneaessary to
demonstrate a degree of prejudice that would pstf order
for a stay; that the questions for the trial judgden
considering whether to abandon a trial or ordetag and for
the Divisional Court when considering an applicationder
section 2(2) were not the same, although it wageiyl that a
publication which had resulted in the dischargetlad jury
would not amount to a contempt;...”

At p 366E-G Simon Brown LJ cited the following fraitme judgment of Watkins LJ
in A-G v BBC [1992] COD 264 (a case where there had been wnoo$tde criminal
proceedings and where in the event the accusedae@stted). This supports the
proposition that an impediment occurs where it Yyaaswould be) on the cards after
the publication in question that the jury would &awe be discharged, or if the jury
was not discharged, and the defendants were cexyitihe failure by the judge to
discharge the jury would found a ground of appeal:

“... the question of whether there was a similar rigkthe
course of justice being seriously impeded also ireguo be
answered. As to that Mr. Eady submitted there wassurch
risk. Anyhow the trial, apart from a few hours mtgtion,
proceeded. Such a matter, regrettable thoughid,is) effect, |
think he would say, de minimis, it disturbed thialtbut little.
Mr. Havers maintains that that is the wrong appno&c
providing an answer to the question. It was ondhels after
the broadcast that the jury would have to be diggth That
was the risk present at that time and moreover @s w
accompanied by the risk that if the jury was netbarged and



the defendants were convicted the failure by thegguto

discharge the jury would found a ground of appeal In my

view Mr. Havers is right. Such procedural changea trial as
might have come about and the effects of them coghdly be

said to delay and obstruct the course of justice.tHe

circumstances it cannot have been difficult to $eeethat just
that would happen. There would have existed inwbeds of

the statute a substantial risk that the coursesifge would be
seriously impeded, with the additional consequehospuld

add, of possible prejudice to the defendants thrchaying to
wait for a fresh trial and being tried by anothewyj”

22. At p 369H Simon Brown LJ said:

“one and the same publication may well constitutmatempt
and yet, even though not substantially mitigatedsreffect by
a temporary stay and/or change of venue, not sadice the
trial as to undermine the safety of any subsequentiction.

To my mind that can only be because section 2(2jubates a
lesser degree of prejudice than is required to ng@d an
appeal against conviction. Similarly it seems totmeostulate
a lesser degree of prejudice than would justifyoesher for a
stay. In short, section 2(2) is designed to ava@dd(where
necessary punish) publications even if they mergbk

prejudicing proceedings, whereas a stay will gdheomly be

granted where it is recognised that any subseqummtiction

would otherwise be imperilled, and a convictionlvahly be

set aside (at all events now, since section 2 efG@nminal

Appeal Act 1995) if it is actually unsafe. Whilsterefore, it is
correct to say that the Attorney-General has tovera
contempt application beyond reasonable doubt, oust @mso
bear in mind, as Auld L.J. observed Attorney-General v.

British Broadcasting Corporation [1997] E.M.L.R. 76, 82-83,
that the threshold of risk is not high.”

23. At p370F he referred to what he had himself said-f&d v Unger [1998] 1 Cr App R
308 and said:

“I was there envisaging a publication being heldcantempt
even though it does not require (to ensure a safeiction) the

trial to be moved or delayed, provided only it negsi some
extreme direction to be given to the jury "or cesaat the very
least a seriously arguable ground for an appedherbasis of
prejudice.” Put aside the need merely for a spetir@ction

(which, if it stood alone, would perhaps be a dablat basis for
a finding of contempt). | still think that to creat seriously
arguable ground of appeal is a sufficient basidifating strict

liability contempt.

Clearly it is a relevant consideration too whejudge at first
instance is deciding whether or not to grant a taeny stay.
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But more particularly the trial judge will ask higis "Is there

a real danger that the jury cannot reach a juddieteror the
defendant have a fair trial?" The judge will hawddrm a view
as to just how seriously prejudicial the publicatig, to what
extent it can be mitigated by special directiormy ldesirable it
is to avert a possible risk of a successful appeahat ground
..., and how inconvenient and costly in the particula
circumstances a stay would be (depending in large po
doubt on how far into the trial the problem arisés)reaching
his decision the judge will of course bear wellmmnd the
many powerful and authoritative dicta summarised the
passage | have already cited from Auld L.J.'s juelgmin
Attorney-General v. British Broadcasting Corporation [1997]
E.M.L.R. 76 and emphasised afresh by Lord Tayldo$forth
C.J. inReg. v. West [1996] 2 Cr.App.R. 374, to the effect that
juries generally can be expected to comply withrtbaths and
to decide cases solely according to the evidendebptore
them and the directions they are given. Mr. Panmci
surprisingly lays great stress on these. But, as INavers
points out, if one carries this principle too fdrere would be
no need for a law of contempt in the first placed aon
occasions it is quite unrealistic to expect the jir disregard
extraneous material, in particular when published
contemporaneously with the trial.”

On this basis there can be a contempt within s2¢23 publication provided only it
requires some extreme direction to be given tojuhe or creates at the very least a
seriously arguable ground for an appeal on theshgrejudice.

Ms Evans submits that a different view was expmkssg Sedley LJ inA-G v
Guardian [1999] EMLR 904. At p925 he expressed the view than appeal (by a
convicted accused) on the ground of prejudice @agon of a publication) would not
succeed, no more should the publisher be guiltgootempt. In other words Sedley
LJ would look to the existence of grounds of appesther than for granting leave to
appeal. He suggested that Simon Brown LJ may havdahge threshold too low.
Collins J did not express agreement with Sedlegr_this point. It seems to me that |
should follow the view of Simon Brown LJ, with whofinomas J agreed.

One reason for the jurisdiction to punish publmas that may affect a trial, and in
some cases to grant injunctions, is that juries ravelonger required to be kept
together during a trial. As Arlidge Eady & Smithpdain at para 10-185, until 1897, it
was regarded as necessary in all cases of felatythb jury should remain together
from the time the prisoner was given into theirrgeaat the beginning of the trial
until their verdict was delivered. This would prctehem from exposure to risk of
interference by any one, including from publicaidn the media. Restrictions upon
juries were always understood to put undue pressutbem. As Alexander Pope put
it in The Rape of the Lock published in 1715: “wretches hang that jury-menyma
dine”. So the law was relaxed, and is now set ouhé Juries Act 1974 s.13. But the
relaxation of the demands put upon juries has heodr@sponding (and unintended)
effect in that it requires greater interferencehwiteedom of expression than would



otherwise be called for. Even the Juries Act sgdf@ears to imply that the general rule
has remained the same, but with an exception.dnifas the exception that almost
always applies. The section reads (as substitige@eently as the Criminal Justice
and Public Order Act 1994, s43(1)):

“If, on the trial of any person for an offence arictment, the
court thinks fit, it may at any time (whether befar after the
jury have been directed to consider their verdpgymit the
jury to separate.”

THE TEST FOR GRANTING AN INTERIM INJUNCTION

27.

28.

29.

30.

The Act does not in terms provide for injunctiowghile it is common ground that an
injunction may be granted to restrain what wouldab®ontempt of court under s.2 of
the Act, there is an issue as to the conditionskvthe Attorney-General must satisfy
if such an injunction is to be granted. There isanthority governing the standard of
proof that is to be met by the Attorney-General] aartainly none since the coming
into force of The Human Rights Act 1998 (“HRA”").

In Arlidge Eady & Smith para 6-3 there are cited words of Lord Donaldson MR in
P v Liverpool Daily Post and Echo Newspapers plc [1991] 2 AC 370 at 381-2 in
which he gives two reasons why injunctions to eestrpublication are rarely
appropriate, one of which is relevant to the presase:

“Where the contempt would consist of impeding ajpdicing
the course of justice, it will rarely be appropeiator two
reasons. ... The second is that it is the wisesaftited practice
of the courts not to grant injunctions restrainirige

commission of a criminal act (and contempt of coisrta
criminal or quasi-criminal act) unless the penaltavailable
under the criminal law have proved to be inadeqtatdeter
the commission of the offences. Unlawful streetlitrg and
breaches of the provisions of the Shops Acts aré&kmewn

examples.”

There is no suggestion in the present case thgighalties available have proved to
be inadequate in the sense referred to by Lord deoa MR. The Publishers have
not defied the law. But the Publishers maintairt fhating the Book on sale would

not be a contempt of court, and they are willingake the risk of putting it on sale
and facing committal proceedings. At those proaegslithey would raise in their

defence the arguments that they raise now as reasby the injunction sought

should not be granted.

The editors of Arlidge Eady & Smith at para 6-5 nedhreaders that this approach is
consistent with Blackstone’s famous definition oé tiberty of the press:

. the liberty of the press consists in laying noeypous
restraints on publications ... Every man has an ubtimlright
to lay what sentiments he pleases before the puioliéorbid
this is to destroy the freedom of the press; bueifpublishes



what is improper, mischievous or illegal, he musiket the
consequences of his own temerity”.

31. The right of freedom of expression is now set ouAit 10 of the Convention which
reads as follows:

“ 1. Everyone has the right to freedom of exgpi@s. this
right shall include freedom to hold opinions andéoeive and
impart information and ideas without interferencg fublic
authority ....

2. The exercise of these freedoms, since itiesamvith it
duties and responsibilities, may be subject to doamalities,
conditions, restrictions or penalties as are piesdrby law and
are necessary in a democratic society, in the aster of
national security, ... or public safety, for theeyention of

disorder or crime, ..., for the protection of théhe rights of
others, ..., or for maintaining the authority antpartiality of
the judiciary.”

32.  The Human Rights Act 1998 (“HRA") s.12, so far astemial, provides:
“12 Freedom of expression

(2) This section applies if a court is consingmnwhether to
grant any relief which, if granted, might affecetbxercise of
the Convention right to freedom of expression...

3) No such relief is to be granted so as tstran
publication before trial unless the court is sa&dfthat the
applicant is likely to establish that publicationosld not be
allowed.

(4)  The court must have particular regard ® ithportance
of the Convention right to freedom of expressiomnl,awhere
the proceedings relate to material which the redponclaims,
or which appears to the court, to be journaliskiterary or
artistic material (or to conduct connected withhsueaterial),
to—

(@) the extent to which—

(1) the material has, or is about to, becomailakle to the
public; or

(i) itis, or would be, in the public interefsir the material to
be published;...

(5) In this section— ... “relief” includes angmedy or order



33.

34.

35.

36.

37.

38.

The application before me is not a trial. It isesgt that all the above provisions of
s.12 apply, but the application of s.12(3) is uaclén reality there will never be a

trial of this application for an injunction. Whetti&e injunction is granted or refused,
there is not likely to be any issue remaining totied after that decision has been
made. If there were any issue remaining to be ttlesltrial could not in practice take
place before the end of the period during whichitienction would be expected to

run. And if an injunction is not granted, therelvaié no point in a trial. The horse will

have bolted, and there will be no point in shuttihg stable door. Any subsequent
proceedings would be not the trial of this applaatfor an injunction, but a fresh

application to commit for contempt of court.

Mr Sheldon submits that the approach to be adoethat set out inPAmerican
Cyanamid v Ethicon [1975], adjusted to give effect to s.12(3). Thattlhe Court
should consider: (i) whether the Attorney-Genesdlikely’, at trial, ‘to establish that
publication should not be allowed’; (ii) whetherntages would be an adequate
remedy; and (iii) where the balance of convenidies He then referred tGream
Holdings v Bannerjee [2005] 1 AC 253.

Before turning toCream | can say at once that in my judgment the appraach
Cyanamid has no application to this case. As noted in thet&\Book Vol Il Part 15-
8, it is a prerequisite to the application of thgssdelines that a trial is in fact likely
to take place. That was recognised long before HRACayne v Global Resources
[1984] 1 All ER 225, 234, 238 ar@ambridge Nutrition v BBC [1990] 3 All ER 523.

Further, while the Publishers are concerned ablmutiamage they have suffered, and
would continue to suffer, in complying with the uniction, this case is not about
damages on either side. On the one hand it is aheuight to a fair trial. This is not
just a private right of the accused. If it weresyttwould be the proper applicants. That
there should be a fair trial is a matter of pubtiterest, and the Attorney-General
comes to court to uphold that public right andriese.

On the Publisher’s side it is not just about tipeivate right to freedom of expression.
Art 10 includes the “right ... to receive and imparformation without interference
with public authority...” An injunction would interfe with that right of the public
(The Sunday Times v UK (1979-80) 2 EHRR 245 paras 65-66). What requinelset
balanced are these rights, and in this contexptégervation of the status quo is not a
material consideration.

As Ms Evans submits, this was recognised as longaadl979 by Lord Denning MR,
when AG v BBC was heard in the Court of Appeal: see [1981] AG.3® p311 he
said: “the courts should not award such an injamcexcept in a clear case where
there would manifestly be a contempt of court fa publication to take place”. Lord
Denning said that even before the decision of tG&IE given later the same month
in The Sunday Times v UK (1979-80) 2 EHRR 245. The test laid down by theHRC
in that case is that the injunction must be necgsmad proportionate. As that Court
said inThe Observer and the Guardian v United Kingdom (1992) 14 E.H.R.R. 153
para 59 :

“Freedom of expression, as enshrined in Article i$Gsubject
to a number of exceptions which, however, must &eomwly
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interpreted and the necessity for any restrictiomgst be
convincingly established.”

In Cream the House of Lords was considering an interimnnofion to restrain the
publication of confidential information. It was nat case relating to contempt of
court. Nor was it one of those cases where a wias unlikely to take place.
Nevertheless, Mr Sheldon’s citation of para 22 led speech of Lord Nicholls is
helpful:

“Section 12(3) makes the likelihood of successhat trial an
essential element in the court's consideration béther to
make an interim order. But in order to achieve nleeessary
flexibility the degree of likelihood of successtla¢ trial needed
to satisfy section 12(3) must depend on the circantes.
There can be no single, rigid standard governing al
applications for interim restraint orders. Ratham, its proper
construction the effect of section 12(3) is that tlourt is not to
make an interim restraint order unless satisfied applicant's
prospects of success at the trial are sufficiefalyourable to
justify such an order being made in the particalesumstances
of the case. As to what degree of likelihood malkies
prospects of success "sufficiently favourable”, theneral
approach should be that courts will be exceedirgjbw to
make interim restraint orders where the applicaas mot
satisfied the court he will probably ("more likethan not")
succeed at the trial. In general, that should keettineshold an
applicant must cross before the court embarks encesing its
discretion, duly taking into account the relevamigprudence
on article 10 and any countervailing Conventiorhtsg But
there will be cases where it is necessary for atdoudepart
from this general approach and a lesser degreéaeithibod
will suffice as a prerequisite. Circumstances whhre may be
so include those mentioned above: where the patesdiverse
consequences of disclosure are particularly graveyhere a
short-lived injunction is needed to enable the ttwhear and
give proper consideration to an application foreimh relief
pending the trial or any relevant appeal.”

It is the last part of that citation that is mosigiul. The very last sentence sets out
the basis on which Saunders J was able to grarghibw-lived injunction that he did
grant. The guidance that “There can be no singgd rstandard governing all
applications for interim restraint orders” is alsglpful. So too is the reminder that the
court must “duly tak[e] into account the relevamtigprudence on article 10 and any
countervailing Convention rights”. But | do not dirnt easy to apply s.12(3) to a case
where no trial is in fact likely to take place,dahord Nicholls did not have to
consider that situation. The cases relating to susituation did not need to be cited.

The editors of Arlidge Eady & Smith conclude theansideration of this subject at
para 6-18 by stating that the testenp HTV Cymru (Wales) Ltd [2002] EMLR 11
applies. Ms Evans adopts this, and | accept heansson.
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In that case Aikens J (as he then was) was comsiderhat was alleged to be a
threatened contempt of court during a trial befoireself and a jury in the Crown
Court at Cardiff. The threat was not of a publicati It was of interviews to be
conducted with witnesses who had already giveneswd, for use in the preparation
of a post trial broadcast. He said this at parasrizhi25:

“24. ... what standard of proof has to be satisfigd the
applicant before it can obtain an injunction?

25 | am prepared to accept ... that the applicant satssfy the
“criminal standard”: i.e. that the court should ‘iseire”. That
begs the question: sure of what? In my view theatdoas to be
“sure” that there is a threatened contempt of colhrit means
that the applicant must demonstrate:

(1) that the court is sure that the alleged actsgming to be
carried out, if not restrained;

(2) that the court is sure that if the alleged arts carried out,
then they would amount to a contempt of court. therpresent
case the test must be ... that the acts would ceeatdstantial
risk that the course of justice in this trial whble seriously
impeded or prejudiced.”

In the present case there is no dispute, and lwam that further sales of the Book
will be made if not restrained. So the questionrfer to decide is whether | am sure
that that would create a substantial risk thatdiwrse of justice in the Trial will be
seriously impeded or prejudiced. If so, it would falow as a matter of course that
an injunction should be granted. That would meamooe than that the jurisdiction
of the court to grant an injunction had been eghbd. | would then have to consider
whether the remedy of an injunction was necessaalypaoportionate.

THE ISSUES TO BE DETERMINED

44,

The following questions arise, adapting the questiposed by Schiemann LJ:

) Does the proposed sale of the Book create somehagkthe course of justice
in the Trial will be impeded or prejudiced by tipatblication (sub-para (3))?

i) If so, is that risk substantial (sub-paras (4), (&), (9), (10))?

i) If so, is the risk that the course of justice a Thial will not only be impeded
or prejudiced, but seriously so (sub-paras (5),(@) (9), (10))?

iv) If so, does s.5 of the Act provide a defence to aleged contempt that is
threatened?

V) If not, is an injunction the necessary and propodie remedy to meet the
risk, having regard to HRA s.12(4)(a)(i) and (@hd any alternatives measures
that may be available?
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Before considering these questions a brief reviéthe® events that have occurred so
far is necessary. These are recounted in a wistatsment by Susan Hemming, Head
of Counter Terrorism Division (“CTD”). She is a lg@r who formerly worked with
Mr Hayman. She worked on Operation Overt in theghrarge stage.

The Crown is represented at the Trial by two Semreasury Counsel and one junior.
Richard Whittam QC was one of these, and he apgeleéore me to assist in
explaining the course that the Trial has taken,raag take, in the future.

After the arrests that took place on or after 9 #at2006 there were 14 accused to be
tried. For case management reasons they were tddoein a number of separate
trials. The first trial of 8 accused started on [@iR2008 before Calvert-Smith J and a
jury. After amendments, the trial indictment con&d the following counts:

) Two counts of conspiracy to murder: Counts 1 and 4ACount 1 was
conspiracy to murder by detonation of improviseglesive devices on board
transatlantic passenger aircraft; Count 1A was p&nconspiracy to murder
(the difference being sufficiently important forrposes of any sentence to
justify a determination by the jury);

i) Count 2: conspiracy to endanger the safety of acradt — the jury were
discharged from returning verdicts on count 2;

i) Count 3: conspiracy to cause an explosion likelyetmolanger life or cause
serious damage to property;

iv) Count 4: conspiracy to cause a public nuisance hmy publication or
distribution of video recordings threatening therdau of persons by means of
suicide operations, such threats being designedflitence government and
intimidate the public.

Counts 3 and 4 were added to meet the offenceshvih& accused admitted when
they gave evidence, the generality of their defdraiag that they had been involved
in the making of propaganda videos. The first traeeused accepted that the videos
were to be published after a small IED had beeardgéd at an ‘iconic site’, to draw
the attention of the public to their cause. Ali ®8ar and Tanvir Hussain pleaded
guilty to counts 3 and 4. Ibrahim Savant, Umarnsléraf Khan and Waheed Zaman
pleaded guilty to count 4.

Following the outcome described at the start o$ fhidgment, it was decided that
there be a retrial, and that Donald Douglas SteWéryte be added to the trial,
following the acquittal of Mohammed Gulzar. The @s®d made applications that
there should be no retrial, and for a stay, ongtteeinds that the jury had returned a
verdict on the conspiracy to murder, and that a fatrial would be impossible
because of the adverse publicity. These submis§ailiesl.

The ruling was given by the Trial Judge on 18 Ddoen2008. The transcript extends
to 65 pages, of which p7 and onwards were devatddet adverse publicity point. He
recounts that instant widespread media coveradewled the partial verdicts. The
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defence case was that this coverage was manipubaiddorchestrated by state
sources, intelligence services, police anti-testobranches or government officials.
Further, there were press briefings, and the dtted to notify the court or the
accused of these, thus preventing appropriate ®rfitem being made to prevent
prejudicial publicity resulting from its own briefys. This was said to be an abuse of
process, justifying a stay, whether or not the joitlgl would prevent a fair retrial.
Further, the revelation of a number of inadmissinkters to potential jurors and the
continued availability of that material upon theteimet was of devastatingly
prejudicial effect to the accused’s prospects oéineng a fair trial. The effect of the
publicity was to demonstrate that a guilty verdiat count 1 necessarily included a
finding of suicide bombing, whereas count 1A doet n

A number of examples were given (ppl0-15 of then3capt). Some of these
examples are relevant to the application before FFivet was disclosure of evidence
not adduced at trial as to contact with the leadahe 21 July failed attack. Second
was disclosure of evidence not adduced of deepks bbetween some of the accused
and other men convicted of terrorist offences. dhiras disclosure of evidence not
adduced at trial as to Rashid Rauf being belieeedave put the accused in touch
with Al Qaeda leadership. Fourth was disclosurenefe assertions that the alleged
plot was overseen by a former leader of Al Qaediaces deceased. Fifth was
disclosure of mere assertions of as to how thegelll plot was disrupted. Sixth was
disclosure of mere assertions that the telephohasspecified accuseds’ were being
intercepted. Seventh was disclosure of mere asmsrthat the US Government had
pressured Pakistan into making arrests before hal legal evidence had been
gathered.

On 11 September every national newspaper repadnegdttie seven accused were to
face a retrial. Nevertheless, reporting continuBae Trial Judge said (at ppl7-20)
that it was not possible to recite all the objetdible material that was published by
the media, and he described it as ‘an avalancheluding ‘vast internet coverage

which can be accessed with ease’. The essence ofadt majority was that all the

accused were guilty of conspiracy to blow up aitcrapart from the attacks on the

accused, there were attacks on the competence @irthand the alleged mishandling
of the trial, in particular a two week break whiaras permitted during the jury

retirement.

The Trial Judge considered (at p30) Mr Whittam’braission that there is frequently
a public debate concerning topics raised by a s jnstant reporting is demanded
by the public. That is their right. But before theran be immediate post-verdict
reporting, there must be pre-verdict briefing. tidiéion, there had been briefings in
August in the USA, and a press releases in Islathaba

The Trial Judge concluded (p36-39) that the sulkipmssthat the state deliberately
briefed the press during the trial to the disadageatof the accused in any retrial, or
deliberately sat back and allowed the publicitgathe verdicts, were both fanciful. It

would have required foresight that the press wdmhch the embargo that they had
agreed to, and foresight that a retrial might lmpuired. But the Trial Judge said that
in very high profile cases retrials brought abowytjlry disagreements are very rare
and most difficult to foresee. He and the 25 colims¢he case could only recollect

two instances where that had occurred. The admissitich the accused had made
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(in respect of counts 3 and 4) did not make thesgnecase a likely candidate. He
rejected both allegations, not on any balance ababilities, but with certainty.

The Trial Judge then considered whether a fairalatras still possible. He set out in
his ruling (pp39-54) a few of what he said were Wwst examples. He considered
submissions from counsel for each of the accusetiha directed himself on the law,
citing the many relevant cases includiMgntgomery v HM Advocate [2003] 1 AC
641,R v Abu Hamza [2006] EWCA Crim 2918R v McCann [1991] 92 Cr App R 238
(a case in which the words complained of had bgweyken during the closing
speeches of a terrorist trial, following which catons were quashed on appeal),
Taylor [1994] 98 Cr App R 361 (publicity during a triéllowing which convictions
were quashed on appeal) dd B [2006] EWCA Crim 2692 para [31].

He concluded (pp63-66) that a fair retrial was pmes One point he made was that
the jurors at the retrial would know that they abubt believe everything that they
read in the press, and another was that suffi¢ier® would have passed before the
commencement of the retrial in February 2009 (fimenths from the publicity),
together with the fact that there had been othreorist trials in the meantime, would
mean that the publicity in question would have thttem their memories.

| have been told that the volume of material tratdad was included in 7 lever arch
files, and that much of it is still readily accdssion the internet.

Ms Hemmings states that when the retrial started@®ifrebruary 2009, it was beset
with difficulties. Two juries had to be dischargéthe evidence was called between
26 February and 29 June, as noted above.

Three other accused are to be tried in October 200% further two at the beginning
of 2010. The Attorney-General does not seek tonek#n injunction restraining the
sale of the Book to cover the period of thesedrial

On 24 February 2009 the Trial Judge gave the jutlirection to the effect that they
must decide the case only upon the evidence tegtrécteived in court. They had, of
course, recently sworn their oaths, which set betrtduty: to give a true verdict
according to the evidence. He directed them tha@g critically important that they
carry out no research by computer or otherwise. @ason he gave for that was that
what they found might not be accurately reported.ditected them to refrain from
reading about the case. One reason he gave fow#tsathat anything they read would
be edited, that is incomplete. It is a directiomifr to one which many judges and
some jurors will have given or heard. It is longlean such directions usually are,
extending over two pages of transcript, becausth@funusual amount of pre-trial
publicity. It includes a direction as to what to doa fellow juror causes a juror
concern, namely put that concern in a note toutige.

On 30 June 2009 the Trial Judge reminded the jgaynaof what he had said about
information which might come to them outside cotie. specifically told them not to
read any books about terrorism.
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The pages of the Book relevant to this applicatiom pp258-267. Mr Whittam drew
my attention to two categories of words. The fostsisted of those words by which a
juror who read the Book might understand that thgeg in question referred to the
Trial (“the reference passages”). The second cayegmnsisted of those which (once
the juror had so understood them) were or mightpkegudicial (“the prejudicial
passages”). Of 14 passages identified in this way three are said to be prejudicial
passages.

Whether or not there is a risk that the passageddiaze understood to refer to the
Trial depends upon what the reader already knowsitaihe Trial. Mr Whittam and
others concerned with the bringing of this appiaatare very well placed to assess
this point. Ms Hemmings states that it is easydentify the passages in Book as
referring to the airline plot the subject of thealrand that the passages do this both
individually and in the aggregate. Two examplesreference passages are: one
identifying items observed by surveillance offickeng bought by the accused said
to be the quartermaster, including “clamps, drg8lginges, glue and latex gloves” and
another about numbers which it is said the accuszd overheard discussing.

Ms Evans submits that many or even all of the ppessaelied on as reference
passages recount matters or events that are conmmannumber of other police
operations which are the subject of other chaptetBe book. It follows that there is
little or no risk that a juror who read the passageuld make the identification.

It is difficult for me, Ms Gilmore and for Ms Evan® put ourselves in the position of
Mr Whittam and Ms Hemmings, with their detailed Wledge of this and other
alleged plots. Ms Gilmore has devoted considerskileand time in attempting to do
so. She has made a statement setting out the passlegtified by Ms Hemmings and
Mr Whittam and responding point by point to whagyttsay. In effect, when she was
writing the Book, she had made every effort to amase the description of
Operation Overt, and she believes that this had behieved. She explains why she
believes that.

Having had these passages explained to me by Mtt&khi and heard how they
relate to the evidence that has been put beforguthiel am sure that there is a very
substantial risk that if any jurors did read theygmin question, then they would
understand them to be referring to the airline.dldb not discount what Ms Gilmore
says. She may be right at the end of the day. Bwtw have to do is to assess
whether there is a risk.

Mr Whittam identified three passages in particiarbeing prejudicial. One passage
was said to be prejudicial because it could cahsejury to confuse the second
accused with the third accused, to the prejudicdbath. The second (and most
crucial) example was said to be prejudicial becaudescribes surveillance officers
watching certain of the accused make and test mbrogxplosives, and police
scientists trying to copy what they were doing, aodcluding that they would be
viable bombs. There has been no evidence of tldecad at the Trial. It is a central
part of the defence case that it was impossibleotestruct an IED in the manner in
which it is alleged the accused did it. So thisspge in the Book would seriously
undermine what is a central plank in the defens®.c@he third passage was said to
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be prejudicial because what is being describedhen Book was what the police
suspected about a man who was arrested in Paketanwith whom the first and

second accused admitted that they had been inatofitaeir defences are that the
contacts are innocent. Of course there has beeeviience adduced of what the
police suspected, and Mr Whittam told me that ting have not been told that the
man was arrested in Pakistan.

In relation to these passages Ms Gilmore refetsddCrown’s opening note. As to the
first incident she says it was referred to in thi@l] and in any event it is referred to
in articles easily accessible on the internet.

As to the second passage, Ms Gilmore states tkasuhveillance observation was
referred to in the Crown’s opening note, and slierseto the transcript of the trial.

She accepts that the evidence does not includeaaogunt of contemporaneous
testing by police scientists, but notes that thekBdoes not make clear that it was
contemporaneous.

As to the third passage, Ms Gilmore states thaethee articles currently accessible
on the internet, including one from the Daily Tebggh of 8 September 2009, and
another from the BBC, which contain the same inftian about the man’s arrest.

The hearing before me started at 11.00, and inafternoon | sat until 6pm to

complete the hearing. | have spent some time sihee reading the papers and
endeavouring to evaluate the force of these imporiints. | have not had

transcripts of the Trial put before me, and it ificult to see how time could have

been found for me to read any transcripts, andeteive submissions, without
prolonging this hearing, or delaying it, so muchtthh would be impossible for me to
reach my decision (if it were in favour of the Haber) in time for the discharge of
the injunction to be useful. Extending the heanvguld carry the risk of extending

the injunction by default.

| turn to consider the risk of prejudice in the ev¢hat a juror would read “the
prejudicial passages”. There are only three poifitey do not stand out very clearly,
at least to me, from a reading of the Book. Thg have heard evidence and speeches
since February on a number of points. These thoedpwill be considered by a juror
in the light of the whole of the evidence in theseaand of the directions of the Trial
Judge.

It is impossible for me to discount Mr Whittam’sbsnissions to the effect that there
is a risk of some prejudice. Having consideredatguments, | accept that there is a
risk of some prejudice from the three passage®feesrto. But the question | have to
ask is whether it is a risk of serious prejudicam unable to be sure of that.

Ms Evans submits that even if there is a risk absis prejudice, it is not a substantial
risk. She notes what the court would be requirefind, namely: (1) one or more
jurors would read the relevant pages of the Bookt @) understand that the Book
referred to the airline plot and these accuseaitiqular.

She submits that such a finding would imply tha¢ flaror had disobeyed the
directions given by the Trial Judge on more thaa occasion. And the finding would
have to be made notwithstanding the numerous giditicta to the effect that juries
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can be trusted to abide by the directions of tlugegu If the court is willing to make
the assumption that a juror may disobey the dimadt relation to the Book, then that
is less prejudicial than it might otherwise havermebecause by the same token the
court should assume that the juror will have digebethe direction in relation to the
internet. The Book will thus add little if any pueiice to the prejudice that will
already have occurred as a result of internet bearc

Mr Whittam submits that if the Book goes back oresat will be visible in
bookshops and is likely to attract the attentiofuadrs in a way that their attention is
not attracted to embark upon researches on theneitd_ooking into the Book would
not require such conscious disobedience to thecttbre as carrying out researches.
Further, friends or relatives may be expected swdthe Book to the attention of
jurors.

| prefer the submissions of Ms Evans on this pdiaim not sure, and that is the test,
that there is a substantial risk that a juror waeldd the Book if it were put back on

sale. | am not sure that there is a substantialthiat a juror would so plainly display

disobedience to the direction of the Trial Judge.

IMPEDIMENT
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Mr Whittam addressed me on what might happen if2bek were to be put back on
sale. His submissions impliedly referred to matiarshe kind set out in Archbold
(2009 edition) para 4-419 (new information emergafter closure of the defence
case).

First he submitted that it was inevitable that ¢hevould be an application to
discharge the jury. The speeches for the defenitdnanie finished, or nearly so, and
it will be impossible for the accused to alter thay their defences are presented to
take account of the Book (as might have been plesgbrhaps, if the Book had been
put on sale before, or at an earlier stage dutiregTrial).

If the Trial Judge were not minded to dischargejting, there would be applications
that enquiries be made of the jurors to find oany of them had read the Book. Any
juror who had read it would be the subject of apliaption to discharge, with
investigation whether he had contaminated other Ineesnof the jury. Fortunately,
there are still all twelve jurors present, buthgsany juror can put a trial at risk.

This is not a case in which the Trial Judge cowddeRpected to exercise his power
under the Juries Act 1974 s.13 to prohibit the jirom separating. The Trial has
already been a very great interference in theirgpei lives for many months. If they
were not to be permitted to separate, then theyldvibe expected to be in isolation
for a period of up to eight weeks, of which twotliree weeks would be before they
retired to consider their verdicts.

The jury have been told to expect that the caseldhmish by the end of August.
They are likely to require a substantial periodetirement. If there is a delay, then
the Trial may continue into September. This cohawdd have regard to the rights and
interests of the jurors.
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Ms Evans accepts that there may be some disruatitive Trial. But she submits that
in such a long trial as this, where there haveadlydbeen delays, | cannot be sure that
there is a substantial risk that the Trial wouldsbaously impeded.

Having considered these submissions, | am surefttiegt Book were put back on sale
there would be a substantial risk that the courkgustice would be seriously
impeded. The impediments would include the appboatto which Mr Whittam has
referred. With so many accused, there is a sulstaimgtk that these applications
would take days. The jury would have to wait, whieey had expected the summing
up to start. The Trial Judge would be distracteanfrhis summing up by having to
deal with these applications. The extent to whidsé accused’s submissions may be
time consuming is clearly illustrated by the hegiinat took place in December 2008.
There is a substantial risk that much of that gcbwould be retraced, because the
Book cannot be considered in isolation from othdsligations which the jury may be
prompted to look at, if any of them reads the BoBAker so long a trial, it is
important that continuity be maintained. It would 8ifficult for the jury not start
their deliberations, but by then they would notlyate the directions in the summing-
up which were necessary for them to do so.

| am also sure that there is a substantial risk Thal Judge would discharge the jury.
He has a knowledge of the Trial which is of a dé#f#& order to my knowledge. The
fact that, on the limited material before me, | @éagached the view | have reached as
to the risk of prejudice, cannot require me to assthat there is no substantial risk of
him taking a different view. | am sure that if hie dot discharge the jury, then there
is a substantial risk that that would found a gebohappeal. | am not sure that, if he
did not discharge the jury, he would have to ginesatreme direction. | expect that a
form of words could be found. But it would not gathe same weight as the direction
that he gave on 24 February (para 60 above). Hédwmi be able to tell the jury that
the information in the Book might not be accurateorted. Neither the defence, nor
the prosecution, could be expected to submit thahould say that to the jury. This is
not a case where a trial judge could be expectekéocise his powers under s.13 of
the Juries Act.

| have answered the questions in para 44 abovellasvé. | have answered Yes to
guestion (i) in respect of both prejudice and impesht. In respect of questions (ii)

and (iii) | have answered No on the subject of ymtigje, but Yes on the subject of
impediment. In short | am sure that the puttinghef Book on sale again would create
a substantial risk that the course of justice enThial will be seriously impeded, but |

am not sure that that would create a substantskl that it would be seriously

prejudiced.

| must turn next to consider s.5, because if, iitespf these answers, there is no
contempt of court, it will follow that there shoulade no injunction on the basis
advanced by the Attorney-General (namely to rastiee commission of an offence).

s5 OF THE ACT

88.

S.5 of the Act is set out at para 15 above. Asadlyenoted, it is agreed that the
Publishers and the authors are in good faith, bigt mot accepted for the Attorney-
General that the passages complained of are partdidcussion of public affairs or
other matters of general public importance. So dqestions are: first, are the



89.

90.

91.

92.

93.

passages complained part of a discussion of paliirs or other matters of general
public importance, and, second, if so is the risknpediment to the Trial which they
create merely incidental to that discussion?

As to the first question, Mr Sheldon submits theyt are not part of such discussion
because they are narrative, describing his wort,reow it affected his family life. |
reject this submission without hesitation. Therdéitg form of the discussion is
immaterial. In my judgment the Book aims to infothe public on matters of the
greatest public interest, and it does so in a gsnway. The fact that the account given
includes homely details of the impact of the workthe lives of the police officers
concerned does nothing to take the discussion fotiteoscope of public affairs and
other matters of general public importance.

But Mr Sheldon is on stronger ground when he subthit the passages complained
of do not simply touch on an aspect of Operatiore©®vThey provide a detailed
narrative as to what went on.

Mr Sheldon refers té\-G v English [1983] 1 AC 116 at p 143 where Lord Diplock
said that ‘incidental’ in s.5 meant “no more tham iacidental consequence of
expounding its main theme”. WG v Guardian Newspapers Ltd [1992] 1 WLR 874
the publication related to an order made by a judbe restricting reporting of that
trial. The publication was held not to have credtexdrisk of prejudice required under
s.2(2), so what was said about s.5 was not negefsgahe decision of the court. The
publication referred to the trial in which the orded been made. Both judges in the
Divisional Court referred to the test set ouh® v TVS Television Ltd The Times, 7
July 1989, in which Lloyd LJ as he then was said:

“a better test is surely to look at the subject terabf the
discussion and see how closely it relates to timecpéar legal
proceedings. The more closely it relates the edsiaitl be for

the Attorney-General to show that the risk of pdege is not
merely incidental to the discussion. The applicatid the test
is largely a matter of first impression”.

Collins J also considered this pointArG v Guardian Newspapers [1999] EMLR 904
at p921. He noted that an incident that gave dsettial, and so the trial itself, may
create the matter of public interest. He referced tiscussion about the safety of the
Queen, following an incident when an intruder recher bedroom. The discussion
was held to be incidental to the trial of the idigu But in the case Collins J was
considering (the exhibition of necrophilic worksdathe trial of the artist) he held
that:

“the prejudice was not merely incidental to thecdssion since
the discussion was about [the artist]'s actionscihiad led to
the trial”.

Ms Evans submits that the burden of proving thatahblication does not come
within the section lies on the Attorney-Generalafimust be right, because s.2(2)
creates a criminal offence, and it must be fortuesecuting authority to disprove any
defence.
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This case seems to me to come close to the lineadim the case considered by
Collins J, the impediment in the present case sfigen the fact that the passages
complained of discuss the very acts which led éTthal. On reflection, but not
without hesitation, | am sure that these passagesd incidental to the discussion.

It follows that | must go on to consider whethshbuld grant an injunction.

WHETHER AN INJUNCTION SHOULD BE GRANTED

96.
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Before doing so | observe that if this were an @gjibn to commit for contempt
following widespread sale of many thousands of espif the Book, the court would
not be obliged to impose a severe, or indeed anglppe What relief the court grants
in applications to commit publishers for a contewiptourt under s.2(2) depends
upon the circumstances. MG v English [1983] AC 117, at p 131 it is recorded that
the Divisional Court imposed no penalty on the @dif the Daily Mail, and only
what Watkins LJ referred to as “a nominal fine’£&00, together with an order to
pay costs, on the publishers. Watkins LJ referpd@QH-131A) to the problems to
which the press were exposed and called the Dady dgreat newspaper. He plainly
had in mind the importance of the liberty of thegs.

An injunction is not a penalty. Both a penalty amdinjunction are capable of
interfering with the right of freedom of expressiamd whether or not s.12 applies,
s.6 of HRA requires the acts of the court to be gatible with Convention rights.

The test for making an order under s.4(2) of theigalso relevant. |&Ex p The
Telegraph Group Ltd [2001] EWCA Crim 1075; [2001] 1 WLR 1983, 1991 rp§22]

the Court said that if the risk required by the #ets found to exist (the first

guestion), two further questions arose. The secqoredtion was: would the order
eliminate the risk? If not, obviously there couklito necessity to make the order, and
that would be the end of the matter. Clearly that is satisfied in the present case.
The third question was:

. even if the judge is satisfied that an order ldoachieve
the objective, he or she would still have to coesighether the
risk could satisfactorily be overcome by some lessrictive
means. If so it could not be said to be necessary...”

| have already set out Article 10 and s.12 of HBAt it is relevant to consider the
guidance of what is meant by proportionality giisnthe House of Lords iHuang v
Home Secretary [2007] UKHL 11; [2007] 2 A.C. 167

“19 In de Freitas v Permanent Secretary of Ministry of
Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69, 80,
the Privy Council, drawing on South African, Caraadiand
Zimbabwean authority, defined the questions gehetal be
asked in deciding whether a measure is proporigonat

"whether: (i) the legislative objective is saiéntly
important to justify limiting a fundamental righ(ii) the
measures designed to meet the legislative objedcinee
rationally connected to it; and (iii) the meansdise impair
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the right or freedom are no more than is necessary
accomplish the objective."

This formulation ... omits[s] reference to an oveng
requirement which ... is ... the need to balance therésts of
society with those of individuals and groups. Tikisndeed an
aspect which should never be overlooked or disemlnthe
House recognised as muchR\(Razgar) v Secretary of Sate

for the Home Department [2004] 2 AC 368, paras 17-20, 26,
27, 60, 77, when, having suggested a series otiganesvhich

an adjudicator would have to ask and answer indiggia
Convention question, it said that the judgment on
proportionality:

"must always involve the striking of a fair aate
between the rights of the individual and the indeseof the
community which is inherent in the whole of the
Convention. The severity and consequences of the
interference will call for careful assessment as ttage."
(see para 20).

If, as counsel suggest, insufficient attention basn paid to
this requirement, the failure should be made good.”

Mr Sheldon submits that an injunction is necessary proportionate, having regard
to the unique circumstances of this case whiclsanemarised at para 3 above. In
addition he stresses the short period, expectbd twt more than about eight weeks,
during which the injunction sought is to run. Ferthhe submits that the Publishers
and the authors have already enjoyed the oppoyttmixpress themselves in the
form of the serialisation in the Times which did meclude the words complained of.
And notwithstanding the difficulties encounteredtbg Publishers, the court may
consider that the Book is of sufficient interesthe public for the Publishers to plan a
fresh publication at a later date. These pointsraade by reference to s.12(4)(a)(i).

Detailed evidence has been given for the Publisbieitse consequences of the grant
of the injunction. The most significant evidence ttoe Publishers relates to the
planning and preparation which is necessary fos#ie of a book such as this. If the
injunction is not lifted immediately (and to somdent, even if it is) the damage to
the marketing of the Book will be irreparable. Beaith retailers and distributors
were negotiated and agreed as long ago as Fel#0@8y It is difficult to persuade
major retailers to provide space on their shelVégre is not empty space waiting for
books. The vacant space left by books that aremedlto a publisher are filled by
something else. The retailers plan well in advamicat books they will stock, and
what they will not. The Publishers were fortunat®btain for the Book initial
subscription orders which were very strong indeedafserious work of non-fiction.
This was one of the biggest hardback non-fictideages from the Publishers this
year. The publicity campaign, which was cruciastimulate sales during the week
following serialisation and running up to the oiffiicpublication day, 2 July 2009, had
been carefully planned and very successfully oftcatesl. It took place from 23 to 30
June. The first week is the one in which publistesect to make their maximum
sales. If the injunction is upheld, the Publishergdence is that their entire
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publication of the Book might effectively be dested. They had expected a number
of reprints. But experience has shown that boo&selre not interested in taking a
book back once it has been returned, if much tioesdy. This is partly because
there is nervousness about any publication thabbles returned as a result of legal
action. In the present case the position has besleworse because reporting
restrictions have prevented the Publishers fronfeéxipg why the injunction was
granted. If the retailers are willing to take theoR back, new arrangements with
them and new promotions would have to be madecast

Some of the evidence for the Publishers relatése@onsequences already suffered
following the order of Saunders J. Of itself thebf little relevance to what should be
done in the future. But it is relevant in so faitagves an idea of the effect upon the
Publishers of these proceedings generally, andeo€osts that might be incurred in a
future promotion of the Book, if it were to happ€&usts of between £40,000 and
£50,000 have been incurred so far. Much of thabis wasted, including costs of
wasted publicity and costs of distributing and thecalling books. In addition much
management time was spent in complying with thewood Saunders J. In the current
economic situation, this has all been very diffi¢al the Publishers to accept.

More important than any of this evidence, in mygonnt, is the subject matter of the
Book and the nature of the “expression” it représehhe courts have recognised
different types of speech, some of which attracteyprotection than others. Political
speech, or speech on public affairs is the categbrgh attracts the most protection.
The Book is in that category. | am satisfied thatould be in the public interest for
the Book to be published (s.12(4)(a)(ii)).

Causing a publisher to recall a book (or any ofhdilication) is always a major step
to take. The costs will exceed by a very large meathe amount which the court
might be expected to impose, following a commifibalcontempt, by way of fine in a
case such as the present, assuming the facts weraae set them out here. If the
Book had been sold out and no application madeda@durt for an injunction, it is for
consideration whether the Attorney-General wouldetthought it in the public
interest in this case to apply to commit for corpéwt court. That would have
depended upon all the circumstances, which may imal@ded what happened at the
Trial. It is in any case not a matter for this dpso | shall assume that the Attorney-
General would have applied to commit. If she had, d@epending on the
circumstances, it seems to me that the court nhigh¢ taken a lenient view in this
case. It is unlikely that the financial consequenweuld have been as great as the
evidence shows the consequences of this injunbéee been and, if it is continued,
will be in the future.

| have considered what other measures might barid to address the risk which |
have held to exist. A direction to the jury woulok arry the weight that such
directions usually carry, for reasons already dised (para 85 above). The powers of
the court under s.13 of the Juries Act have rdseBn exercised in recent years. They
should not be overlooked, but nor should the diffies in exercising those powers.
There may be cases where that would be the propatt response. If so, there
would be difficulties, except in those rare caségm an injunction is sought from a
High Court Judge during a trial, as happened irHI¢ Cymru case. A circuit judge
sitting in the Crown Court could not grant an irgtion, and the judge of the High
Court to whom the Attorney-General applied for mamction cannot exercise the
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powers of the trial judge over the jury, nor requinat any powers be exercised by
him.

In my judgment the unique features of this caserredl to at the start of this
judgment put the case in a category of its owis ilnportant not to lose sight of what
is at stake in the Trial. While | recall the findithat | have made as to the limited risk
of prejudice that would be created in this caseatidhat stake in the Trial makes it of
the highest importance that the Trial be not setoimpeded.

The public interest in the Trial being fair couldtibe higher. If any of the accused is
convicted on count 1, he will face the prospedpgnding much if not all of the rest
of his life in custody.

If any of the accused is innocent, and is neveg8etonvicted, the scale of the
injustice involved would be difficult to exaggerabe addition, experience over the
last 30 years shows that such injustice (on thosasions when it has occurred) has
had a long lasting, and extremely adverse effeshygublic confidence in the
administration of justice. This is to the detrimehsociety as a whole.

On the other hand, if any of the accused did indake part in the conspiracy alleged
in count 1, and if he is not convicted, or if h@wiction has to be set aside on appeal
and if he cannot be retried for a second timejrthestice and danger to the public is
again difficult to exaggerate. In that event tivedi of very many people may be put at
risk.

In many cases less weight might be attached tonthkcations of any appeal and
retrial that might follow if the jury were to bestiharged, or any appeal against
conviction succeeds. But in this case seven acdumesl been in custody for three
years already, and there are three further acditsedn custody) whose trial is to
follow the trial of these accused. If there i®tial, they will have to wait for many
more months before there is a verdict. Two juriggehsat for many months in two
separate trials. This places a very great straithem and upon the administration of
justice. There is not unlimited capacity in thexarial justice system. When one case
is being tried, or retried, another case must Ip Waiting. The cost to the public of
each trial of the scale of the Trial runs into roills of pounds. The financial
implications for the Publishers of a delay eveslast as eight weeks are great. But
they cannot be compared to the financial implicaitor the public at large of a delay
to this trial, or an appeal. Even a trial of a #naccused for a few days or weeks is
expensive, but the administrative and financialliogions of the trials of those
accused of the airline plot is exceptional. Theaigy of risk which exists between
what the Publishers must suffer if this injunctisgranted, and what the public must
risk suffering if it is not, is beyond measurememtd is another unique feature of this
case.

In my judgment, in the present case, for the rem$biave stated, it is necessary and
proportionate that the injunction be granted.



