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INTRODUCTION

1. This is an unfortunate dispute between two formenéls. The Claimants are Mathew
Firsht, a successful businessman, and his compgplause Store Productions Ltd
(‘Applause Store’), which provides audiences fopylar television programmes such
as Big Brother, The X Factor and Top Gear. The bedat, Grant Raphael, was a
close friend of Mathew Firsht at school in Brightand for some years afterwards,
although they became estranged several years agRaphael is a freelance lighting
cameraman, so he also spends much of his time mgnkitelevision.

2. The case concerns the popular social networkimg E&acebook, which was started at
Harvard several years ago, spread to universityords on both sides of the Atlantic,
migrated from the universities as its users gragtliaand has now (as appears from
the evidence in this case) become popular withralders in the media and television
industries. As Mr Firsht's twin brother Simon expled in his evidence, users create
‘profiles’ for themselves, in which they may incids much personal information as
they wish. Facebook enables them to adjust thegpyigettings of their profile so that
(for example) they may permit general access dricesccess to those whom they
accept as ‘friends’. The concept of a ‘friend’ lmspecial sense in Facebook, for it
includes all those who make a request to be aategsta friend and whose request is
accepted by the user. The ‘friends’ are listed lo@ tiser’s profile. Profiles will
contain a ‘wall’ on which those permitted accessyrpast messages which can be
read by those who have access to the profile, alh@amtain links to any ‘groups’ to
which the user belongs. ‘Groups’ are Facebook pagesh may be set up by users,
notionally, it appears, as a resource which maywibged by any Facebook user
interested in the group’s subject matter. SimostEihimself started using Facebook
in December 2006, and neither at that stage nangldhe summer of 2007 did he
make any attempt to adjust his privacy settingsthsd any fellow member of the
London network of Facebook could have accessegrbige.

3. A Facebook profile was created in the name of MatR&sht during the evening of
19" June 2007. It contained material which was addiigterivate information. The
following afternoon, a Facebook group was set imietl to the profile by hyperlink,
which was called ‘Has Mathew Firsht lied to you?’contained material which was
admittedly defamatory of Mr Firsht and of Applai&®re. Neither the profile nor the
group was set up by Mathew Firsht. Both were seusipg a computer with Grant
Raphael's IP address, that is to say, using a ctenja the flat where he then lived.
That is all common ground. The main issue whiclavehto decide is whether Grant
Raphael was responsible for putting up the falséilprand for creating the group.



THE MATERIAL PUBLISHED ON FACEBOOK

4. The false profile contained information as to Matheirsht's sexual orientation, his
relationship status (that is to say, whether he single or in a relationship), his
birthday, and his political and religious views. tNdl this information was accurate,
but all of it is conceded by Mr Jeremy Pendlebagunsel for the Defendant, to be
information in respect of which Mr Firsht had aitegate expectation of privacy. By
contrast, some of the material alleged in the &aers of Claim to be private
information (for example, as to Mr Firsht's emplogmt as managing director of the
First Claimant) is no longer contended to be aefid@ That leaves four items of
information as to the status of which the parties @t or may not be agreed. | deal
with those in the confidential annex to this judgipend conclude that to the extent
that two of those items relate to Mr Firsht's suggmb sexual preferences, it is indeed
private information which gives rise to a causeastion for misuse of private
information. By contrast, | was not persuaded that other two items, containing
verbal information about Mr Firsht's whereaboutsttie effect that he was at home at
one time and in a public place at another), gase t a reasonable expectation of
privacy.

5. Ms Lorna Skinner, Counsel for the Claimants, appeéao open her case on the
footing that the claim in misuse of private infotma (by Mr Firsht alone) arose
from the false profile, while the claim in defanwati(brought by both Mr Firsht and
Applause Store) arose from the group page. Howelierdemarcation may not be
quite so clear cut, for the Particulars of Clairtege that the false profile includes
some defamatory material. The material complaineihahe profile includes Mr
Firsht’'s name, his position as managing directoApplause Store, words alleging
that Mr Firsht has been in court ‘again’, and - emthe heading ‘Groups’ a hypertext
link to the false group, with the words ‘Has Mathé&asht lied to you?, and a
photograph of Mr Firsht. That case is re-stateM@Skinner’s skeleton argument for
trial.

6. However, the group page contains the bulk of tHardatory material. The material
complained of includes the same photograph of MshEias appears on the false
profile, and the following words:

“HAS MATHEW FIRSHT LIED TO YOU?

Information
Group info
Name: HAS MATHEW FIRSHT LIED TO YOU? ...
Description: MATHEW FIRSHT THE MANAGING DIRECTORF
APPLAUSE STORE OWES US A LOT OF MONEY AND
HAS CONSTANTLY LIED ABOUT WHEN HE WILL PAY
uUs.

WE ARE SICK OF HIS PATHETIC EXCUSES...



HAS HE LIED TO YOU? DOES HE OWE YOU MONEY?

LET US HEAR FROM YOU AND JOIN THE GROUP. BE
GREAT TO HEAR FROM YOU.
Contact info
Website: WWW.APPLAUSESTORE.COM
Country: England.”

As | say, there is no dispute that the material glamed of as being defamatory of
the Claimants is indeed defamatory of them. Orematthere is no dispute that the
material complained of from the words ‘Has Mathewslft lied to you?’' to ‘Has he
lied to you?' is defamatory of the Claimants. lwsg that this concession, made by
Mr Pendlebury in his skeleton argument, embracesfitht use of the phrase ‘Has
Mathew Firsht lied to you?' in the false profiles well as the second use on the group

page.

There is a very slight issue on meaning, namelythdrethe material bore the
meaning that (as the Claimants plead) Mr Firsht owgbstantial sums of money
which he has repeatedly avoided paying by lyingualhen he will pay and making
implausible excuses for not paying, and that assalt the Claimants are not to be
trusted in the financial conduct of their businasd represent a serious credit risk, or
whether (as the Defendant maintains) it bears the@aning, but with the epithet
‘substantial’ removed. In those circumstances,ehgrno point in my setting out at
length the well known principles which apply to tdetermination of meaning in
defamation. It is sufficient to say that those pipes are set out in the decisions of
the Court of Appeal itskuse v Granada Television Ltd [1996] EMLR 278 andGillick

v Brook Advisory Centres [2001] EWCA Civ 1263. The court is required to @ithe
words the natural and ordinary meaning which theul have conveyed to the
ordinary reasonable reader reading them once, sopewho is neither naive nor
unduly suspicious, capable of reading betweenittes land engaging in some loose
thinking, but not avid for scandal; and over-elateranalysis is to be avoided. It is
hardly necessary to repeat that rubric to concihdé given the statement that Mr
Firsht ‘owes ... a lot of money’, the Claimants’ anéeng is wholly justifiable and, in
my judgment, the correct meaning of the words campt of in so far as they were
published to readers of both the false profile dragroup page (such a reader being
assumed to click on the hyperlink on the falseifga@ind then to read the group page)
or to readers of the group page alone. Plainly ihanot the meaning of the false
profile alone, but as | understand it the Claimadusnot rely on publication of the
false profile alone for the claim in defamation.

There is no substantive defence, whether to thandation or to the privacy claim.
The only major issue on liability is whether the f@reant was responsible for
creating the false profile and the group page aedeby for publishing them to those
who visited either Facebook address.



DISCOVERY OF THE FALSE PROFILE AND GROUP

10.

It was on &' July 2007 that Mr Firsht, who was with his twirobrer Simon and his
brother’s girlfriend at the time, discovered théséaprofile and group page. His first
reaction was: why would anyone do this and who ¢daube? The Defendant's name
was one that came up, but only to be dismissededifr Firsht saw no reason why
Grant Raphael would hold a grudge against him, d@thengh they had fallen out
some years before. Facebook took down the offentgrial on Mr Firsht’s request
on 6" July 2007, and onS‘lAugust 2007 his solicitors, Olswang, obtainedaawich
Pharmacal order against Facebook Inc for disclosure of #ggstration data provided
by the user responsible for creating the false naténcluding e-mail addresses, and
the IP addresses of all computers used to acces=hé&ek by the owner of those
email addresses. Facebook Inc provided Olswang witidlence, which is not
contested, showing that the profile was createch @omputer using an IP address
which is accepted to have been the Defendant’sh@evening of 18 June 2007, and
that the group was created on a computer usingstrae IP address on the afternoon
of 20" June 2007. All the relevant activity was condudtedn that IP address using
three Facebook user identity numbers, one of wivals the Defendant’s, one of
which was that of his girlfriend, Asa Hallonqvisind the third of which was in the
name of Mathew Firsht. There is no dispute thatetigere only two computers which
could have used that IP address: they were thenDafé¢’'s desktop computer, which
was kept in the study of his flat, and the laptopmputer belonging to his girlfriend
Asa Hallongvist, which the Defendant often usedthBcomputers used a wireless
router to connect to the internet, and the routepleyed the IP address which
Facebook disclosed.

THE FACEBOOK ACTIVITY LOG

11.

A composite activity log for the Defendant’s IP aelss was compiled by Olswang
from the material disclosed by Facebook, which n@isso immediately accessible to
the layman and used Pacific time (Facebook beirsgdan California). Its contents
are not disputed by the Defendant, except that BhidRbury could not admit the
final column, which represented Olswang’s view difiah activity was being carried
on at different times. The log is agreed to shotivig on the Defendant’s IP address
between 0820 hours BST on"™9une and 2102 hours BST or"2lune 2007. So far
as relevant, the first column gives date and timB$T; the second, headed ‘Script’,
gives the page or section on Facebook being aates®e third, ‘Scriptget’, shows
the activity being undertaken; and the fourth sholes name of the person whose
Facebook user identity is being employed (not resrdy the same as the name of the
actual user). What the activity log appears to sitoa sequence of activity using the
Facebook user identities of the Defendant, Ms HigNdst and ‘M.Firsht’. There are
no occasions when the log shows an overlap of tsuggestive of the concurrent use
of both computers in the Defendant’s flat.



12.

That fact caused concern to Mr Pendlebury. Then@lats had served a witness
statement of a Mr Max Kelly, chief security officef Facebook Inc. It had been
intended that Mr Kelly would give evidence by videk. Mr Pendlebury (who was
instructed by the Bar Pro Bono Unit and therefacersbt have the help of a solicitor)
had been asked by Olswang to draft a series oftignesto be put to Mr Kelly, but
was unable to do so, and decided to raise all #messary questions in cross-
examination. Unfortunately, 10 days before thetstdrthe trial Mr Kelly told
Olswang that he would be unable to give oral ewddmecause of pressure of work.
Olswang therefore served a hearsay notice in respédr Kelly's witness statement.
In the event, Mr Pendlebury did not object to Millile statement being received as
hearsay. His position, as | understood him, washbalid not contest the accuracy of
any of Mr Kelly's evidence, but that Mr Kelly's edence did not go far enough, and
did not deal with the matters which he would hav&hwed to put to him. For example,
he had not been able to ask Mr Kelly what wouldehaliown on the activity log if
two computers had been used at once, and in plarti€they had accessed Facebook
at once. Would only the first computer’s usagedmorded, or would the activities of
both computers be recorded, albeit that they ubedsame IP address? He was
understandably concerned that the court would biéeh to draw adverse inferences
from usage recorded on an activity log which wasest so far as it went but might
not show the full picture, and he submitted thatdauld be unfair if the Defendant
suffered as a result of this lacuna, as he calleth ithe evidence. Subject to that
caveat, he did not in the event object to the asionsof Mr Kelly’s evidence. | bear
his warning well in mind, although he does face th#iculty that Mr Kelly's
statement says in terms that the activity log peeduby Facebook Inc shows all the
activity on Facebook from Mr Raphael's IP addresslé" and 28" June 2007. On
the face of it, that evidence is clear and unqealif

FRIENDSHIP AND FALLING OUT

13.

Mathew Firsht is in his late 30s. He grew up ingBton. He left school at 16 and had
a number of jobs, including working as a runner fodependent television
companies, before setting up his own company, Pdwarse Film and TV Ltd
(‘Power House’), in 1991. He did so with a friemMdarc Jay. Powerhouse specialised
in researching and organising live television aodés. He and Marc Jay fell out
towards the end of 2000, as a result of which Msifiresigned from the company,
although he retained his shareholding. Power Howesd into administration in mid
2001 and was eventually dissolved. Meanwhile, atethd of 2001 Mr Firsht had set
up his own company, Applause Store, which has leed@memely successful. It has
become the leading supplier of audiences for tsieni shows, and is expanding to
America. Despite the growth of the company, Mr Rirglays a very public part in
many shows: for example, although his company eyspoteam to look after and co-
ordinate audiences, he is personally commissiorneithdd producers of Britain's Got
Talent to oversee the entire audience operation efach transmission, and in
consequence his credibility and reputation - witiels taken nearly 20 years to build
up - are very important to him. Not surprisinglg i well known in the television
industry.
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15.

16.

Mathew Firsht first knew Grant Raphael, the Defenidavhen they were boys at
school together in Brighton. They became good fisewhen Mr Firsht was 18. With
Mathew's twin brother Simon, Marc Jay, Richard {eharc’s brother), Sam Wyner
and Phil Brookes, they formed a group of friendovepent a lot of time in one
another’s company and several of them went on aplidgether. For some years the
group remained in close contact in adult life, &ter Marc Jay and Mathew Firsht
formed Power House they found work for Grant Raphaea freelance cameraman,
and Sam Wyner and Marc’'s father, Brian Jay, wermpamy employees. It is
notoriously difficult to combine friendship and lnesss, and serious internal
difficulties at Power House led to the dismissabaim Wyner and Brian Jay. That in
turn led to the falling out of Mathew Firsht and Mdalay. Marc Jay wanted to
reappoint his father to take over his role in mamgghe company, and Mathew
Firsht was adamantly opposed to the proposal. Theng deadlocked, and Mathew
Firsht felt that he had no choice but to resignis Was in about November 2000,
although Mr Firsht had earlier believed (and saidhis witness statement as it
originally stood) that it had been a year eariieabout November 1999. He accepted
that he was not good with dates.

It was Mathew Firsht's evidence that he discusssthning with Grant Raphael, who
said that he understood how Mr Firsht felt and tiduhat he was doing the right
thing, because it was not appropriate to reindai@n Jay. He was 100% sure that he
had discussed the matter with Mr Raphael, as feagemdconfidence, at Mr Firsht's
house in Covent Garden. He was decorating hisalhéle time, and Mr Raphael was
sitting on his brother Simon’s bed. A ‘week or twafter his resignation, on his
recollection, he found out from Phil Brookes thaaf Raphael had moved into his
vacated office at Power House. This he considessg two-faced. He called Grant
Raphael who, he said, became argumentative and cotlunderstand how offensive
it was for a good friend who had been supportivéisfposition should have moved
into his office so soon after his resignation. Avfelays later, Grant Raphael
telephoned to try to patch matters up, but so $avlathew Firsht was concerned, the
damage was done. It was also his evidence thatsoewered several months later
that Mr Raphael was using Power House to launclois services through a new
company, Perfection Film and Television (‘PerfectjoHe felt that Mr Raphael was
profiting from his resignation, and he felt betrdyéle had not seen or spoken to Mr
Raphael since. However, he did not hold grudgesaarmckly forgot about the whole
episode. He had moved on and wanted to concentrathis new life. | should
mention that Simon Firsht ceased to be in toucth Wir Raphael, for the same
reasons, and from that point on he also did nobsspeak to Mr Raphael.

Mr Raphael did not accept that Mr Firsht discussedignation with him. He
remembered a conversation with him about Brian bay,the news of Mr Firsht's
resignation came as a shock to him. The conversatioch he remembers is likely, it
seems to me, to have been the conversation whickirght describes, because it was
the proposed role of Brian Jay which eventually enddt Firsht feel that he had to
resign. It probably does not matter whether redignavas discussed (as Mr Firsht
believes), for it is clear that Mr Firsht did dissuhis concerns about Power House
with Mr Raphael. As for the reason for their fajiout, Mr Raphael said that he



17.

18.

19.

sympathised with Mathew Firsht’'s wish not to takack Brian Jay, yet he also
sympathised with Marc Jay, and he felt that he wasvery difficult position. He was
caught in the middle, and he felt that he had ti&ema choice between two close
friends, because he could not remain friends wiithbHe made a conscious choice
not to remain friends with Mr Firsht, and spokeénibm only once after their friendship
ended, which was an occasion a few months latenvakeedropped Phil Brookes off
at Mr Firsht’'s house in Covent Garden, and on gebIn Firsht, left his car to see if
reconciliation was possible. He was greeted, i §giangry shouting, so drove off.

Mr Firsht was cross-examined at some length allmudate when he and Mr Raphael
fell out. He accepted (on being shown the certiéiaaf the company’s incorporation)
that Perfection had not been formed until Decen#8$)1, but insisted that did not
mean that Mr Raphael had not moved in shortly dfiteown resignation from Power
House; nor did the fact that Mr Raphael was stidfking as a cameraman for the Big
Breakfast, a Channel 4 programme: many cameransenrah businesses. Indeed, it
emerged from Mr Raphael's own evidence that whenvhse employed on the Big
Breakfast he finished work by 10-10.30am, and henitied that he did do some
freelance work, including work for Power House. Hwer, he insisted that he had
not moved into the Power House offices until Jap2&02. He had been employed as
a cameraman by Big Breakfast until December 200Jaouary 2002, and to run his
new Perfection business he had to move into the offiee, and obtain funds and
leases to buy equipment. He produced documentshwtlgarly showed that in
January 2002 he opened a new account with HSBCuseat telephone line at 3
Bedfordbury in Covent Garden, the address of Pdwarse, wrote his first cheque
for rent to World Wide Power (apparently anothemeaof Power House). He
registered Perfection for VAT in February 2002 andurred a number of other
expenses. At least from January 2002, Mr Raphaehi@company) was renting an
office in Power House’s building on what appearkdwe been arm’s length terms.

Mr Phil Brookes, who now works for Applause Storel das been a friend of both
Mathew Firsht and Grant Raphael since his teenagesyalso gave evidence about
the circumstances in which the two friends fell.ddé was caught in the middle,
because he sympathised with Mathew Firsht's positamd he felt that he had to
distance himself a little from Mr Raphael, becaakbough he was not then working
for Mr Firsht he felt awkward when Mr Raphael spakiically and in a derogatory
manner about him. However, he and Mr Raphael hadafien out as such, and they
remained ‘friends’ on Facebook.

Ultimately, 1 do not consider that much of this alkts very important. It does not
matter precisely when Mr Firsht and Mr Raphael éeit: what matters is that they did
fall out, and that for a number of years before2@fey had not been in touch with
one another. Nor does it matter precisely when MpHael moved into the Power
House building. What is important is that (as |em¢ Mr Firsht and Mr Raphael
discussed the situation at Power House, that MihFibelieved that Mr Raphael had
been sympathetic to his concerns yet had moved Imistold offices shortly after his
resignation, and that his belief, right or wrongd Ihim to regard Mr Raphael as a



friend who had betrayed him. It is common grounat tiheir friendship came to an
end as a result of the split between Marc Jay aath&dv Firsht, and that after the
falling out - whenever exactly it took place - &lendly and social relations were
over. In the years that followed, Mr Firsht recaebrfrom the blow which he had
suffered at Power House, and built up ApplauseeStup a very successful business.
He said that he did not harbour a grudge, and ltbagimply moved on and got on
with his life. | find that entirely credible. He iglainly a businessman of single-
minded drive and dedication, and he did not stnie@ as being the kind of man to
waste valuable time on ancient disputes. By conthMisFirsht’'s erstwhile friends did
not prosper. Power House, which with Mr Firsht’'pdeure had lost the important
part of its business which involved audience orgaion, went into decline and
ultimately out of business; and Perfection, Mr Ragits company, traded for four or
five years but ultimately became uneconomic andtwea voluntary liquidation. By
the time with which this case is ultimately conatnMr Firsht was prospering and
highly successful, and Mr Raphael was not.

THE DEFENDANT’S SITUATION IN JUNE 2007

20.

In June 2007 Mr Raphael lived at Willow Road in Hemtead, some 7 or 8 minutes
from Hampstead Underground station. He had a fatet which he rented: as he
said, he was not a rich man. From the front dodvallvay turned sharply left. There
was a shower room and WC near the front door. Beéybe first left turn, the kitchen
lay straight ahead. Before that, another left tleh to a second hallway, running
between the bedrooms and the living room. It hadoar on the left to a spare
bedroom-cum-study and, beyond it, another dooh¢ontain bedroom, which had an
ensuite bathroom. Anyone heading for the livingregra would go straight past the
second hallway, and turn left just before the letcthnto a more or less rectangular
living room. This had a dining area by the doooitite kitchen, and two double doors
or French windows which opened onto an outsideterior patio. Asa Hallongvist,
who is from Sweden, had been dating Mr Raphaehfmut three weeks as at™9
June: they were not living together, but she ofteryed with him for the night. There
were two computers in the flat on"i@nd 28' June: one was Ms Hallongvist's laptop
computer, which Mr Raphael often used, and therotfas a desktop computer which
was kept in the study or spare bedroom, the firstir on the left in the hallway which
separated the living room from the bedrooms. Altiiooot (on his own assessment) a
rich man, Mr Raphael had some valuable possessidasexplained that he is
fascinated by gadgets, and he had a very expepkisea television which cost him
about £3500, an I-Pod and speakers worth perhaf8, £6 DVD player, a video
recorder, a digital camera, and the like. He wasasonably tidy person, he said. He
produced photographs of his flat, which he saidn&tbfairly accurately its state of
tidiness. They show what | would call a neat adg tiving room, not very large, but
of a reasonable size: perhaps 12 or 15 feet wadidige from the furniture. It is not
possible to tell the room’s length, but from Mr Rapl's evidence that in 2007 the
dining room table would have been visible in onghef photographs, it is clear that
the distance from the far end of the living roonmewe the fireplace and wall-hung
plasma television were, to the dining room tableuld have been no more than
perhaps 20 feet. In 2007, he had an L-shaped soifzhywhe said, occupied the space
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taken up by the two blue sofas shown in the phagalgs. In other words, the L-
shaped sofa would have been arranged with oneopdhe L against the left hand
wall of the living room (the wall behind which lalge central passage) and the other
part of the L with its back towards the dining aaea kitchen door.

He registered as a Facebook user in April 200heswvas a fairly new user as at June
of that year, but he said that it became addictieeused it more for professional than
social reasons. He would leave it open on his stebktop computer, which was an
old machine that took a long time to switch on affdWhen he had guests he would
from time to time play with his computer - | tookmhto be referring to Ms
Hallonqvist’s laptop, which he was certainly usiog the evening of 9June. He
was a bit obsessive about computers, he said. Heonathe London network of
Facebook, where he believed that anyone on theomktwould be able to see his
profile unless he altered his privacy settingsetsinict access. He accepted that if the
user clicks on the ‘privacy’ link on his profile g& he is taken to a section where
privacy settings can be adjusted, for example st ggevent any but friends from
accessing his profile and contact information. Heught that he had used those
settings to block some people.

THE EVENTS OF 1§ JUNE 2007

22.

The Claimants were not able to give any oral evidesbout what happened on"19
or 20" June 2007. Their evidence consisted of the heastdgment of Max Kelly
and the activity log. As | have already mentiondwe activity log shows all the
activity on Facebook on ¥9and 2¢' June from Mr Raphael's IP address. Before
4.35pm on 19 June, only Ms Hallonqvist accessed Facebook fronRiphael’s IP
address. Mr Raphael's usage started at 4.35. Fnem until 4.48pm on 19June a
user using Mr Raphael's Facebook identity was aiegsacebook. He accepts that
he was the user. It appears that he looked atviis pyofile and searched for three
people (Mike Cunliffe, Ali Trott and Alicia Pau). say that he appears to have
searched for them: what appears on the activity{uogler the column ‘script’, which
according to Mr Kelly shows the Facebook page be&irwed) is the letters ‘s.php’,
and (under the column ‘scriptget’, which shows gayameters passed to the script)
‘g=[firstname]+[secondname]. So, in the case ofciali Pau, the log shows
‘g=Alicia+Pau’. Asked about these entries in thg, IdMr Raphael accepted that they
showed him searching for the three, and that heiideked done so. They were all
people whom he knew; Alicia had been his girlfriend

Mr Raphael came back onto Facebook from 5.03 @&n#Dpm. He accepted that
during that session (as the entries suggest) hechesh for Nathan Hill (a

cameraman), Mathew Firsht, Simon Firsht, Dani Roams Sam Wyner (who was
not really, he said, a good friend). He accepted #iat the log showed him looking
at Simon Firsht’s profile and at photographs ongrisfile. It was put to him that at
17.16.34 BST the log appeared to show him blockdmmon Firsht: the column

‘scriptget’ shows a formulation which includes SimBirsht's name and the word
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25.

26.

‘block’. He said he thought he was doing that: neye said, he did not want Simon
Firsht to see his Facebook page. He also accepatdhie log appeared to show him
trying to block Mathew Firsht. He agreed that MathEirsht did not then have a
Facebook profile, so he suggested that he migle hiocked Mathew because he had
blocked Simon. He logged off Facebook at 5.20pm eamtie back online at 5.33,
remaining on Facebook under his own user identityl 5.40pm. The next entry in
the log did not occur until 9.04pm, over 3 houtsia

Mr Raphael pointed out that it was not unti'2august 2007, when he received a
letter from Olswang, that he had any reason to neioee the events of foand 26'
June, and that after some 8 weeks he had no @eallaction of conversations or
people’s movements, nor (although he did not disé®m the data in the activity
log) of the tasks which he performed on the two poters during those two days.
Lapse of time apart, his memory was not helpedde, by the facts that at the time
there was no reason to remember the evening, atdhth had held a party that
evening, at which (unusually on a weekday) he hadld alcohol). | would have
thought that the second fact (and, as will be sélem, presence at the party of
complete strangers who stayed the night and, appgrenuch of the next day) might
have amounted to a reason to remember the evebirigpf course | accept the
difficulty of remembering events in detail aftereeva few weeks.

Mr Raphael's evidence was that at about 6pm oretieming of 18 June he met up
with two friends from work, Cein McGillicuddy and &t Pothecary, at a local
Hampstead bar, the Bar Rhumba. He had not eatenwas not normally a heavy
drinker, so a few pints of beer went to his healemaquickly. | pause there, because
there was a good deal of evidence about Mr Raphéethperate drinking habits in
earlier years. | did not find that evidence helpflihat fact that neither Mathew nor
Simon Firsht remembered him ever drinking alcolnothie 1990s (while by contrast
Phil Brookes, who gave evidence for the Claimasésd that he did remember Mr
Raphael having a drink with him in Somerset in 19%Ithough later in the 1990s he
was a non-drinker) has no useful bearing on hisielr in 2007. | see no reason not
to accept that he was an occasional drinker andhiéhad a few alcoholic drinks
during the evening of fJune. He stayed in the bar for perhaps two hafter
which his girlfriend Asa Hallonqvist joined themttvitwo friends of hers who were
visiting England, Alejandro Meizoso and Josefin tausson. At some point, two
friends of Cein, known as Andy and Dan, also joitkeeim. He had not met them
before that evening. The party now consisted oé&pte, all of whom he either knew
or had been introduced to that evening. At aroupth,8they all left the bar and
walked back to his flat. Asa Hallongvist’'s eviderieaded to agree with that estimate
of the time, for she thought that she had arrivetha bar at around 7.30pm, and
stayed there for 30 minutes or so.

Somehow, Mr Raphael said, four ‘strangers’ camekliacthe flat with the party,
making 12 people in all. ‘Strangers’, in invertezhanas, is how he himself described
them in his witness statement, although Mr Pendielpueferred to call them the
‘new acquaintances’, or ‘new companions’. He cowbd recall specifically inviting
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them, nor did he know who had invited them, butllienot recollect wondering why
they were there. He did not usually invite strasgeack to his flat, although he
claimed that he had done so before. He acceptemlogs-examination, with some
reluctance, that it was ‘reasonably’ out of theioady for him to do so. He could not
remember introducing himself to them, or offerirgerh drinks: he thought they
helped themselves to drinks, which were in thehktt He could only remember their
names in very rough terms: there was a girl calferky, a girl named Zoe, a girl
named Nicko or Nikoo and a boy called Arun or Adans. Hallonqvist thought that
there had been five ‘strangers’, three girls and men, who were not Mr Raphael's
friends, although she did not know whether or hetytwere known to him, but they
seemed to have been invited anyway. It does no¢apimhat Mr Raphael spoke to
them much if at all during the evening, for he wasthe patio with his friends most
of the time, talking and using Asa Hallonqvist'gtlap computer to access Facebook.
He agreed with Ms Hallonqvist’'s recollection that\was on the patio, she was in the
living room - | understood her to mean on the Lpgthsofa - with her friends, while
the ‘strangers’ were up at the kitchen end of ii@d room, around the dining room
table, and in the kitchen itself. There were themefat least three separate groups of
people at the gathering, although - given the sizthe flat - they were not very far
apart, and there was some degree of intermingletgvden the ‘strangers’ and Ms
Hallonqvist's group, for although on her accoungythmainly sat and socialised
among themselves, they did also talk to her frieadd she met them briefly. But she
did not pay them much attention, and thought thatwould not have noticed if one
had disappeared for an hour. They were not behavisgiciously.

At some point in the evening, Mr Raphael went tal.bkls Hallonqvist and Mr
Raphael thought this would have been at around 1Gptimough Ms Hallonqvist
accepted that it could have been half an hour.l#sked if he was not leaving her
with strangers, Mr Raphael said that he was nabeltely doing so, and in any
event they did not strike him as terrible peopjast youngish people. At this point,
Asa Hallonqvist's friends decided to leave, and whdact leave about 20 minutes
later. Mr Raphael’s friends at the other visita@sained in the living room and patio,
and continued talking and drinking. Mr Raphael, shel, appeared happy to let them
stay on. She thought they were all known to hime $hned Mr Raphael in his
bedroom, and went to bed about 45 minutes afteliche

It is necessary now to return to Facebook. Thevigtiog shows that a user
employing Mr Raphael’s identity logged on to Faagbagain at 9.04pm, perhaps an
hour into the party. Mr Raphael accepted that he tva user. During that session, he
searched for Ben Brewin and Hamish Hamilton, bdtlvloom were in the television
industry; for Phil Brookes; for Russell Hicks, whte accepted, was a mutual friend
of his and Mathew Firsht; for Elle Phillips and ktiell Phillips, of whom Mitchell
was a good friend known to Mathew Firsht from Btah days; for Olivia Lee,
another person whom he knew; for Paul Shampaliaajd Levene and Mark Shaw,
friends from Brighton days; for Max Lewis, and 'mma Spitzer. He accepted that
the log appeared to show him reading a message Rossell Hicks. Messages on
Facebook change in appearance, he said, once &éveybeen read, rather as they do
on Outlook Express. He accepted that the log appearshow him blocking Amanda
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Shaw, possibly because she was a ‘massive goasigy'Carl Spitzer, a friend of his:
he was not sure why he did not want Carl to seglusile. He accepted that the log
appeared to show him going into the privacy sectibhis own profile, apparently
limiting the accessibility of his profile. He logg®ff under the user name G Raphael
at 9.24.50pm. As | say, he accepted that at that pe was the user.

At 9.25.31pm, a computer at Mr Raphael’'s IP addaesessed Facebook again. The
last entry for that session is timed at 9.28.49,itds not clear to me whether that was
in fact the time when the user logged off, or siynble time of the last action during
that session. The log shows the user as ‘null9.88.44, the computer again accessed
Facebook, but this time under the user name ‘MhEjrsvith a new user identity
number. That time coincides precisely with the mpiwehen, as is not disputed, the
false profile of Mathew Firsht appeared on Faceb&k the screenprint of the false
profile, under the date June 19, the words app®aathew joined Facebook.
9.33pm’. In cross-examination, Mr Raphael accepitatito register for Facebook you
have to provide the details of the user and an lemdairess. The user is then sent an
email, which contains a link on which he clicks complete registration. It was
suggested to him that during those minutes thatwesisely what he was doing: he
was creating the false profile in the name of MatHérsht, and waiting for the
validatory email to come through. Mr Raphael iresisthat it was not his doing, but in
my judgment it is clear beyond any doubt that dyitine period (between 3 and 8
minutes) the false profile was created on a compateMr Raphael’'s flat. That
computer was either the laptop which Mr Raphael wssg, or it was the desktop in
the study/spare bedroom. If it was not Mr Raphaddmg, the profile must have been
created by someone else at the party, presumal@dyobrithe ‘strangers’, and the
process must have been commenced 41 seconds, &t aftes he himself left
Facebook. Even making full allowance for Mr Pendists note of caution about the
lack of information about the possibility that twabmputers were being used
simultaneously, and about how the Facebook log e&veape with two simultaneous
visits from computers at the same IP address,dimeidence of timing is telling.

At 9.33.44, as | have said, the user posing as ighF logged on to Facebook, and
remained on the site until 9.42.38. During thatigugrthe user searched for Grant
Raphael, apparently entered the words Applausee Stord searched for the name
Simon Firsht. This, as Ms Skinner observed, waseshimy of a coincidence, given

that Mr Raphael had himself searched for SimorhEearlier that evening.

At 9.42.54pm, the user identity changed on the Kagebook was now accessed by a
user who employed the username G Raphael. Mr Ragih@ot think that it had
been him, and suggested that one of the strangess nave been messing around
with the desktop computer. His Facebook profile idobave been open on the
computer, he maintained. During that session, tker wappeared to access Mr
Raphael’s privacy settings.
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The activity log shows that at 9.44.28pm the usdling himself or herself M Firsht
logged back on to Facebook. Ms Skinner suggestadtkie profile ‘switched’, to
which Mr Pendlebury protested that it was possibé two computers were in use
simultaneously and both accessing Facebook. Thghtntiheoretically be possible,
and of course | do not know what the effect ondbevity log would be if that were
the case, but - as | have said before - it is Miiyieevidence that the activity log for
Mr Raphael’s IP address shoel$ the activity on Facebook during“iand 28" June,
and moreover if two computers were being used sanabusly it would be curious
indeed if the activity log at one moment showedsarwnder the name M Firsht on
the desktop computer (as it would have had to &eg, at the next moment, and
without any overlap of time, a user under the n&@nRaphael on the laptop. One
might expect that it would show one, or both, batt one, then the other, and then the
first one again. It is surely more probable thétiera9.24.50pm (the time of the last
activity for which Mr Raphael accepts that he wasponsible), the same user was
accessing Facebook, whether from the desktop dagitep. At all events, the false M
Firsht logged back on at 9.44.28pm. As is cleamfrthe screenprint of the false
profile, 9.44pm is the exact moment when Mathevgliiis shown as having joined
Facebook’'s London network. Moreover, in under autérthe user had searched for
Mr Raphael's profile. The last entry for that sesss timed at 9.46.21.

28 seconds later, the log shows a user accesstep&ek under Mr Raphael's user

name. The user searched for Max Lewis, for whomearch had been made at
9.17.01pm during the last session in which Mr Raphacepted that he had been the
user. That was a very short session. The firstyesttimed at 9.46.49; the last at

9.47.58.

At 9.48.12pm, the pseudo ‘M Firsht’ is shown to édwgged on again. This time, the
user searched for Simon Firsht’s profile, and tgedppears to show, as Mr Raphael
accepted, that a photograph on that profile wasgoaccessed and added to the false
profile. It was Simon Firsht's evidence that theo@graph of him and his brother
which appeared on the false profile had been tdkem his profile. It had been
posted on his profile by a friend. His evidence wad anyone would have been able
to see it on his profile, because then he usedimaqy settings. After about a minute
in which the log shows ‘null’ user, the pseudo ‘Msht’ returned to Facebook at
9.59.47pm and searched for ‘Gay Groups'. That sessnded at 10.06.54, and the
log then shows a session which lasted only a fevors#s, under the G Raphael
username. The user searched again for Simon FAsli0.07.38, the log shows that
the ‘M Firsht’ user was logged on again, and imragdy searched for Simon Firsht,
then someone called Petrina Good, whom Mr Raphaelvk(she was head of
production at the production company Endomol, aadh&d worked with her) and
then searched for him, Mr Raphael.

Thirty seconds after the last entry on the ‘M Rirgession, at 10.11.51pm, the ‘G
Raphael' user logged on. Mr Raphael accepted #sathe log appears to show, the
user had tried to block Mathew Firsht from findinig, Mr Raphael’s profile. He did

not know why. The user (Mr Raphael did not thinkvias him) then searched for
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Samantha Barnett, who is a friend of Mr Raphaelis] for Katie McCracken, of
whom Mr Raphael said that he did not remember dtiag search. 13 seconds after
the last entry on that session, the ‘M Firsht’ useshown by the log as being logged
on to Facebook for a matter of seconds, during whie user searched for Mr
Raphael again. With effect from 10.14.56pm, theR&phael' user was logged on.
Again, Mr Raphael did not believe that it was hilthis user searched for Rosie
Lewis (Mr Raphael's ex-wife), and visited Mr Rapbserivacy settings. The last
entry shown for that session is times at 10.23.13pmd at 10.23.58pm the ‘M Firsht’
user had logged on again. The first thing thatubker did was to search again for
Grant Raphael, and then for Big Brother groupsgessvof which (as Mr Raphael
accepted) were linked to the false profile. Thasam is last timed at 10.27.46, and at
10.28.11 the ‘G Raphael’ user was logged on adegain, Mr Raphael did not think
he was the user. The user searched for DeboraloAhanother acquaintance of Mr
Raphael. The log only records that session astastilittle over a minute, before the
‘M Firsht’ user is shown as logged on again, aR2Gk7pm. The user searched for IKi
Ahmed, and for Jay Tubb, a cameraman, both of whbrRaphael knew. The final
session shown on the log that evening was in theeraf G Raphael, appears to have
lasted for just under two minutes, ending at 1@3pm. There was no further activity
on Facebook at the Defendant’s IP address untiiadl@ving morning.

The Defendant, as | have said, accepted that hehgasser up to 9.24pm. After that
point, he regarded it as possible that he accelSaedbook at times until 10.35pm,
although when most individual instances were putito he said he did not believe
that he was in fact the person logging on undeukes name. However, he was firm
in his denial that he accessed Facebook underaime ™M Firsht, whether to create
the false profile or to search for his own nameatTdould only have been the work of
one of the strangers, working at the desktop coergatthe study, where Facebook
was left open. But how was it that the strangetingi in his study for over an hour
without being observed by him or Ms Hallongvistpsld have searched the names of
a large number of people, all of whom were frieadacquaintances of Mr Raphael?

The answer lay primarily, on Mr Raphael's accoumtpaperwork which lay around
the study. It was his evidence that he kept bydeisktop computer a list of people
whom he wanted to look up on Facebook, and he atdéade list regularly as and
when names came into his head. Anyone who camehetstudy would have found
the list next to the keyboard and mouse. The lest disclosed for the first time as an
attachment to Mr Raphael's witness statement fak. it is headed ‘Facebook Peeps’.
It seems to have survived Mr Raphael’'s move awagnfiHampstead to his current
address, as does another document, a photocopyeofPfost-It’ notes which were
attached to his desktop computer, one of whichierMr Raphael's Facebook
password. The difficulty with the list of FaceboBkeps is that not all the names for
which the ‘M Firsht’ user searched were on the Btrina Good, for example, the
head of production at Endomol, was not on the Yist,the ‘M Firsht’ user searched
for her name at 10.11pm. Mr Raphael respondedtti®auser could have got her
name from documents and invoices on his desk. Bke searched for Iki Ahmed at
10.29pm: his name was not on the list of PeepsritHow could the user have
obtained that name? Mr Raphael's answer was thatadeon his desk a list of



freelance cameramen, of whom Iki Ahmed is one, bsede was always recruiting

people for projects. The same applied to Jay Tulbio, could have been on the same
list as Iki Ahmed. Asked why his list of camerameas not disclosed, he replied that
he had not thought it relevant.

THE EVENTS OF 28" JUNE 2007

38.

39.

In outline, the account of the day given by Mr Raglhin his witness statement was
that he woke later than he intended and felt & litinder the weather after the
previous evening, so left the flat in a hurry &80@m. He saw when he went through
the living room that some people had stayed oveeping on the L shaped sofa, and
wondered whether he should ask them to leave. Beanad that it was Matt
Pothecary and his friends, and since it was soy,ebhd decided to leave them. He
filmed on location that morning in Leicester Squdfe arrived at about 6.30am and
left at about 3.30-4pm, after waiting for the equéenmt to be collected. He worked
with Bob Mackenzie and Philip Chavannes, both obmihgave evidence. After the
shoot, he ran various errands, went to Selfridgefntd some jeans, and got home at
about 6.30pm. This timetable is important, becdhseactivity log clearly shows that

- after early morning activity by Ms Hallongvistai-user logged on to Facebook under
the name of Mr Firsht at 2.11.40 pm and (as is comrground) created the
defamatory group page, including the photograpMathew and Simon Firsht taken
from Simon Firsht's Facebook profile. There is nispdte that the defamatory
material was uploaded between 2.11 and 2.22pmatftetnoon. If Mr Raphael's
evidence as to his activities that afternoon ighfid, he cannot have been the author
of the defamatory group page.

Cross-examined about his activities in the earlynimy, Mr Raphael said that he was
‘frantically running around’ to get to work. Thesiing room was dark, with the thick

curtains drawn, and there might have been 3 oraoplpeasleep, with covers over
them: definitely there were more than one. He wais happy about leaving them

there, but he was in a rush and it would have takee to wake them. He presumed
they were his friends. He did not really think, $sd, even though he might have
been leaving strangers with his valuable possessida said that he left in a hurry at
5.30am because he was uncertain whether he needssl dt work at 6.30 or 7am,
although he conceded that the tube journey woulg bave taken him 20 or 25

minutes. At the end of the shoot, he had to waittfie equipment to be collected.
Even though it was worth £50,000 to £100,000, theigment did not need to be
signed for, so there was no receipt showing the tifncollection. The job finished at

1 or 1.30pm, and so far as he remembered Mr Maakestzyed with him. Then he

went shopping, but had no receipts to prove itwioelld have used cash. He might
have spent an hour or an hour and a half in Sgksd where there was a good
gadgets department. He insisted that there wasiestign of his having left the shoot
at around 1.45pm and returning home by 2.11pm.
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Asa Hallongvist used her laptop computer when sbkewp, after Mr Raphael had
left for work: she would have checked emails arsitetl various sites, including
Facebook. When she got up, she saw that severplep@uoore than 2: her best guess
was 3) were asleep in the living room, but presuthegt were friends of Mr Raphael.
She checked them again later: they were still psieleen she left at 11.30am. Not
knowing them, she did not want to talk to them. Salled Mr Raphael to tell him
that they were there, but she was unable to smehkrt and did not leave a message.
She did not return to the flat until between 6 @nid the evening, by which time Mr
Raphael had returned. Plainly, she could not assidhe timings of Mr Raphael's
shoot.

The evidence of Mr Raphael’s colleagues, Robertkdazie and Philip Chavannes,
is potentially very important to the question ofemhhe left the shoot. Both men’s
witness statements were in identical form, and rbason for that was, as Mr
Pendlebury at once explained, was that he preparptb-forma, or draft, for Mr
Raphael to send to each witness: they were tonfithe gaps, sign and return their
statements. The draft contained the following paaalgs:

“l.  [State occupation and qualificasy’

2. On 2@ June 2007, | was working on the NBC
corporate shoot with Grant Raphael in Leicester
Square London. My role that day was [state
role].

3.  We had arrived by around 7am and we were
finished by around 2pm.

4.  Grant was Camera Supervisor that day, so he
stayed until the equipment (which had been

hired) was collected. | left at around ----
approximately; and Grant was still there when |
left.”

Mr Mackenzie’'s statement did not change any ofdiadt which he was sent by Mr
Raphael, so it read, when signed, that ‘we’ hatvedrat the shoot at about 7am and
were finished by 2pm. He was the sound engineeragPaph 4 of his statement
inserted 2pm as the time when he left. Howeveorah evidence he corrected this. On
reflection, he thought that he left at about 3prmatdeast closer to 3 than 2. The shoot
finished at about 1.30pm, he thought, after whindéythad to move equipment and
wait for a driver to take their gear away. Crosaraied, he accepted that he did 50
or 60 one-day jobs - like this one - in a year, &edsaid that he worked with Mr
Raphael reasonably often. He said that he remembeading with Mr Raphael for
the driver, to keep him company and to help move&ebo He accepted that his
statement ‘could sound’ as if he went off firstf bureality they both stayed until the
equipment was collected. He insisted that althcughbould not remember to within a
quarter of an hour when he left, but he could withalf an hour. However, he could
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not remember whether he went to work the followdiay, or the day before. His diary
would not have given the times of his arrival amgbalture. He accepted that he had
spoken to Mr Raphael about the proceedings, anghtlerstood that the time when
Mr Raphael left was important to the case.

| do not criticise Mr Pendlebury, who most ably as&dflessly acted for Mr Raphael
under the auspices of the Bar Pro Bono Unit, and kadd to manage trial preparation
without the help of a solicitor; but the dangersthis kind of pre-cooked witness
statement are obvious, especially when the conterggest most of the answers that
are required, and when a significant time has eldysince the events to be recalled.
In this case, the lapse of time was almost a yedw.not think that Mr Mackenzie set
out to mislead the court, but | am very sceptidadtthe would have had any
recollection of the time of his arrival at or dejp@e from the shoot on SQune 2007,
had the details not been suggested to him. It tewwrthy that his statement said
quite clearly that he left before Mr Raphael; yetoral evidence he said they both
stayed until the equipment was collected. Moreoves, particular reason was
suggested as to why he should have rememberecethgéed events of one of many
one-day filming jobs almost a year after the evémtguestion, and | found it highly
significant that he could not, unaided, remembeatwie had been doing the day
before or the day after: yet he claimed to rementevithin half an hour, without the
aid of a diary note of his timings, when he had teé shoot on 2BJune. | am quite
unable to place any reliance on the accuracy ofdusllection of the timings that
day, and | cannot derive any corroboration fordasount from the evidence of Philip
Chavannes, whose evidence seems to me to be taingedctly the same way as Mr
Mackenzie’s.

Philip Chavannes was camera operator that day. ski,ement appeared to be
identical to the draft, except that in paragrapk de said that his occupation was
freelance lighting cameraman, in paragraph 2 heetkat his role that day was camera
operator, and at paragraph 4 he said ‘I left at 2pproximately; and Grant was still
there when | left’. He had not filled in the blaiet for [address]. In short, it was
perfectly clear that he had filled in the draft winiMr Pendlebury had prepared and
which Mr Raphael had sent him. However, under eexssnination, he absolutely
insisted that he had written out the entire statéroa his computer after discussing it
with Mr Raphael: no-one had given him a draft. M#n8er pressed him on this, and
showed him the draft witness statement: even thenjnsisted that he had seen
nothing like that, and had been given no draft vgéps to fill in. As to the day's
timings, he thought that he left at about 2pm,aaltih he could have had a wrap time
of 1.15 or 1.30pm, and then 15 minutes to put aa@yipment, but he said that he
would not have left earlier than 1.50pm. | have meason to believe that Mr
Chavannes was not trying to tell the truth as neerabered it, but he gave no reason
for his ability to remember the detailed timingstlodt day's shoot, and given on the
one hand his acceptance that he discussed hisneeiddth Mr Raphael beforehand,
and on the other hand the fact that, when testedunt, he could not remember even
the circumstances in which the statement was urtddiybcreated, | was quite unable
to place any more reliance on his recollectiorhefévents of 20June than | was on
the recollection of Mr Mackenzie.
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| now return to the Facebook activity log for"20une. Ms Hallonqvist accepted that
the intermittent usage under her name that morribegween 6.16 and 11.05am,
would have been her doing. However, from 2.11pnil 6r82pm there is substantial

usage of Facebook by a user or users employinggseenames of M. Firsht and Mr
Raphael. On Mr Raphael's case, none of that waddirgy: this usage can only have
been the doing of the people who (as | accept) reathined in the flat after Ms

Hallonqvist had left. At least one of them mustéatayed in the flat until 5.32pm,

and must have spent a very substantial amountefuising their host’s computer and
accessing his Facebook pages, without permission.

The log shows a very similar pattern of activitythat shown on the evening before:
first the user operates under the name M. FirBbt) G. Raphael, and so on, with the
exception of a brief log on under the user nam#sfHallongvist, whose evidence,
which | accept, shows that she cannot have begomsible. As | have already
mentioned, the ‘M Firsht’ user logs on first, at2 pm, and appears to create a group
page with a photograph: this, as is undisputed, wfsan the defamatory group page
‘Has Mathew Firsht lied to you?’' was created, aonddoubt when the link to that
group was created on the false profile. Mr Raplvea$ taken through the log in
detail. As he accepted - for the accuracy of tlgewas not disputed - first the group
page was created by ‘M. Firsht’; then ‘G. Raphdefiged on and looked at the
photographs on Mr Raphael's page, read one of NbhR&l's messages, searched for
Russell Hicks (someone whom Mr Raphael knew andwbom he himself had
searched at 9.12pm the previous evening), reach@natessage, went to the profile
of Richard Jay, Mr Raphael's friend and formerlyriend of Mr Firsht; then ‘M.
Firsht’ logged on again briefly, then he was repthagain by ‘G Raphael’, who
searched for Amanda Goodhew and then read anothilr Raphael's messages.
Given that Amanda Goodhew was not one of the nammedIr Raphael's list of
‘Facebook Peeps’, Mr Raphael was asked how thewseld have known to search
that name. He answered, with what | have to sayliikes conviction, that he could
only think that he had gone to her house for dricksher birthday in early July and
there might have been an invitation from her ondask. He accepted that the user
seemed to be going through a lot of the papersi®unldsk. Then the user switched
back to Facebook for 20 minutes under the name Fidsht’, after which he
immediately switched back to G. Raphael, where heeocagain read one of Mr
Raphael's messages. Briefly, there was usage inahee of Asa Hallongvist, which,
as | say, cannot have been by her; and then thenasee ‘G Raphael’ logged on
again after an interval of over half an hour (tinstfsubstantial gap in Facebook usage
during the afternoon). This time, as Mr Raphaelepted, the log appeared to show
the user uttering or receiving ‘banter’ on his ‘Wah ‘wall’ on Facebook is, as Mr
Raphael explained, a kind of noticeboard on whiebpte can talk to each other. Each
user has their own wall, and the ‘G Raphael’ uggreared to be making or reading
remarks, or banter, on Mr Raphael’'s wall. Thenubker read three of Mr Raphael’s
messages and looked at his photographs. At 5.080kewhat appears to have been a
break of almost 10 minutes, and then returned utidesame user name, after which
there was more banter on Mr Raphael’s wall andaeckefor Louis Paltnoi, one of the
names on Mr Raphael's list of ‘Facebook Peeps’. $éssion came to an end at
5.32.47pm, and there was no more Facebook usalyer ®Raphael's IP address until
7.54.17pm. That, he accepted, was his own usage fat returned home. In short,
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between 2.11pm and 5.32pm a stranger or strangets diter waking up in Mr
Raphael’s flat, spent over two hours accessing itade under his name and that of
M. Firsht, checking his messages, searching forfrieads, and exchanging banter
with others on Mr Raphael's ‘wall’, and fortunatelyerhaps, had left before Mr
Raphael returned.

Mr Raphael told the court that when he arrived hatabout 6.30pm no-one else was
there. He went on to Facebook at 7.54pm, usinglésktop computer in his study,
but did not notice the banter on his wall, whichrbeely looked at. He said that the
wall got longer and longer as more rubbish was dddé. However, he accepted that
new ‘banter’ would appear at the top of the wak ¢Hd not notice that his messages
had been read, although, as he suggested, it wesibfothat they might have been
deleted. At 8.00.19pm, he sent a Facebook ‘karatg@’cto Richard Jay, brother of
Marc and son of Brian, one of the friends who hateh out with Mr Firsht in 2000.

It was not explained what a ‘karate chop’ is, exdépt it is a kind of message. The
activity log shows that Mr Firsht's profile was assed at 8.00.57pm. Mr Raphael
said that this was when he discovered the falséilgardle clicked on the profile,
which was on a tab or task bar on his screen. Hesacked and confused, he said,
and wondered if it was a ‘surreal prank’. He agrded he had been concerned about
what else had been accessed on his computer. kidomked at the profile for just
over a minute, he accepted, after which he wenk lbachis own profile for 12
minutes, searching for Max Lewis and another frielhdvas suggested to him that
these were not the actions of a man who, as hes&iddn his witness statement, had
felt a ‘mixture of shock and confusion’ when he riduthe false profile, or of a man
who had discovered that his private matters had beesed by strangers. | found his
response unconvincing. As he had done on othersmrawhen faced with awkward
guestions, he talked too much: he didn't know thiatthings had been abused, he
said, and then he accepted that someone had bete @omputer whom he didn’t
know, but he had a lot of ‘stuff on discs whichre&enot on the computer, and the
computer was old and did not have much ‘stuff’ @nTihat was a defensive and
unconvincing attempt to explain a response whitlseemed to me, was not the
response of someone whose hospitality had plaiegnbabused by strangers and
whose private affairs had plainly been intruded rupoor was his behaviour, as
recorded by the activity log, consistent with someeshocked and confused. If he had
indeed found the false profile for the first time8pm, | find it surprising that he
should have glanced at it for so short a time, thieth logged on to his own profile.
Asked whether he had checked his flat, he agresdhth had, and that it was a mess:
he said that he looked at his DVDs, a check whiuh,said, ‘sounds strangely
possessive and unnecessary'. If he had indeed beercerned about what the
strangers might have done to his flat, it was eeifpossessive nor unnecessary. He
said that he showed Ms Hallonqvist the profile, aeking to her that it was
unbelievable. She was not very interested, he $aithct, Ms Hallongvist's witness
statement records that he never spoke to her @Mathew Firsht until 221 August
2007, the day he received the first letter fromw@isg, and she confirmed in oral
evidence that she did not think that she saw tlse farofile on 281 June. She thought
that she would remember if Mr Raphael had toldthat strangers had accessed the
computer.



THE INFORMATION ON THE FALSE PROFILE AND GROUP

48. Questioned about the information on the false [@ofr Raphael accepted that
whoever created the profile (and took the pictufghe Firsht twins from Simon
Firsht's profile) would have known that Mathew hadwin brother, which of course
he knew. He knew that Mathew Firsht was from Brghthe knew his religion,
which was a variety of Judaism; he knew that he mvarsaging director of Applause
Store; he knew that the business was based ae&lsind he knew of Mr Firsht's
connections with the Big Brother programme, for abhhe had provided audiences
(four of the groups with links on the false profieere linked to Big Brother). He
denied knowing Mr Firsht's birthday, which also apps on the false profile,
although in cross-examination he accepted thatrte Mathew and Simon Firsht
celebrated their birthdays together (they are aanaf days apart) for many years,
and exchanged gifts. | do not doubt that he didikMr Firsht’s birthday.

49.  As for the false group page, the words ‘Otherwigtlt him on Big Brother eviction
shows stood very sadly and very smug in the pathwayween fans and
photographers’ showed, as Mr Raphael acceptedthbatreator of the group knew
that Mr Firsht worked for the Big Brother programnie accepted that the correct
web address for Applause Store, which he would kawesvn in July 2007, was stated
on the group page; and he accepted that the usav Kfr Firsht's correct - and
unusual - spelling of ‘Mathew’, with one ‘t’ instéaf two. As for the assertion on the
group page that Mathew Firsht owed money, it haghlddr Raphael's evidence that,
on his understanding, one of the factors in thinfpbut between Mr Firsht and Mark
Jay had been (as he was told) that Power Houséssa@re not being paid, and this
might have been an attempt to run the company dawthat Mr Firsht could leave
and run his own company. He did not think this hHijjesis made much sense, since
Mr Firsht ‘lived and breathed’ the company, butvés what he was told. He had also
alleged, in his original Defence in the actionttina2002 Mr Firsht had been obliged
to repay to Power House a director’s loan of £50,0these, suggested Ms Skinner,
were instances evidencing Mr Raphael's belief MatFirsht had owed money, of
which Mr Raphael knew before #Qune 2007. Finally, he was asked about these
words on the group page: “You won't miss him, hé¢his one for some stupid reason
stood there to feel important with no real reasoibé there and catch him looking
pathetically at the camera as it passes him ...viimas egomaniac and insecurell’.
There were several references in the evidence taexgmession which (as Mr
Pendelbury put to Mr Firsht in cross-examination) Réphael is said to have used to
Mathew Firsht, namely ‘It's nice to be importanttmore important to be nice’. Phil
Brookes mentioned the phrase in his evidence, gatyiat Mr Raphael used it of
Mathew Firsht, and said that it had been Mr Rapfaeéw that Mathew Firsht had
an over-inflated sense of self-importance, and @oagularly criticise and make fun
of Mathew in his presence. It was because of hisedge of Mr Raphael’s opinion
that Mathew Firsht was full of his own self-imparte, he said, that when he was
first shown the false Facebook pages by Mr Firsht 21 August 2007 he
immediately thought that Mr Raphael was the authod he told Mr Firsht so. He
knew of no-one else who criticised Mr Firsht forirgeself-important. He could not



imagine that anyone else would have held suchwa wgieMathew Firsht, who lived
and breathed his work and had a very small socizec

THE EVENTS OF 23" AUGUST 2007

50.

On 2" August 2007, Olswang's letter before action waveieed by hand to Grant
Raphael. It was not until 21August that Mathew Firsht spoke to anyone aparnfr
his close family about the case. He did not evérPtal Brookes, his old friend and
the general manager of Applause, until mid-morrireg day. In his original Defence
(and in his solicitors’ reply dated 1 ZSeptember 2007 to the letter before action), Mr
Raphael claimed that on the very day that he redeitae letter before action, but a
few hours before, he received a telephone call feomoman called either Amy or
Naomi. The woman explained that she was an ex-@achMathew Firsht, who had
treated her and her family very badly, and she egmnévenge. For that reason, she
wanted Mr Raphael to know that Mr Firsht would leeving papers on him that day.
He inferred from this call that the woman was aithdriend or work colleague of Mr
Firsht, instructed by him to make what an entragnoetfi; or that she was one of the
strangers at his house orf"1&nd 2" June, who felt guilty at having created the false
profile and group page; or that the person whotetkshe false profile and group
page knew about the party at Mr Raphael's housé$hJune, and told Mr Firsht
about it, whereupon Mr Firsht took the ‘ideal veagee opportunity to orchestrate the
creation/publication of the page/group to creatéoran of revenge for the past,
towards myself’. That especially, in Mr Raphaelisw, ‘seems more possible given
the way Mr Firsht igursuing (his emphasis) this matter’. That third ‘posstlyilias

Mr Raphael would call it, is in my judgment profaliy implausible, for any of a
number of reasons, not least because, in my viemkiMht plainly had no continuing
interest in Mr Raphael after they fell out, letrsdoa desire for revenge, and because -
on Mr Raphael's own evidence - the™.8une party was an impromptu event which
none of the guests knew about in advance. Mr Raysii@gested in his Defence that
the caller might have been Naomi Channell, who wdror Mr Firsht. Mr Firsht said
that he knew of one Amy and one Naomi who did warrkad worked for Applause.
Amy Crick was a current member of staff, and Na@mnannell no longer worked for
the company. He regarded it as unbelievable thgbran should have made such a
call. He knew of no member of staff at Applauser&twho had a grudge against him.
This, it seems to me, is not a matter with whicteéd deal further, because if the call
took place it was, in my judgment, not promptedMiryFirsht, and it certainly does
not begin to persuade me that the mystery calles the person responsible for
creating the false profile and group page. At thesinit might suggest that someone
in the Applause office did, unknown to Mr Firshedr a grudge against him, and
discovered in the course of the day about therl&®gore action. That, even if true,
takes matters no further.



SUBMISSIONS ON LIABILITY
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Mr Pendlebury made the valid point that there wagpnmary witness evidence that
the Defendant was responsible for the creationhef false Facebook pages. The
Defendant’s evidence, by contrast, was almost ekaly primary witness evidence.
In order for the Second Claimant to win on the g@civ claim (which turns on the
creation of the false profile on ¥9une 2007), the Claimants had to establish keat t
Defendant was either lying or so drunk that he d¢auit remember the events of™9
June 2007. | do not think for a moment that he twasdrunk to remember the events
of that evening, and | accept that there is no rdommistake: to find against the
Defendant, | must find that he was lying. Mr Pebdig/ submitted that in order for
the Claimants to succeed on the libel claim (whighs on the group page, created on
the afternoon of 20July), they must persuade me that the Defendastlyitag, that
he was not at his flat between 2.11 and 2.21pmaftatnoon, when the group page
was created, and that Mr Mackenzie and Mr Chavawegs either lying, or else so
unreliable that their evidence must be rejectedsaging that they were with the
Defendant until 2pm or later. | have dealt with Mackenzie and Mr Chavannes, and
have explained why | cannot rely on their evidekeMr Pendlebury rightly argued,
the key is whether the Defendant was responsilsléhf® group page material which
was posted between 2.11 and 2.21pm. If he waseasponsible for it, then it was
much less likely that he was responsible for thisefgrofile during the previous
evening. | agree, but would go further: if he was responsible for the group profile,
it would be highly improbable that he was respolesifor the false profile.
Conversely, as counsel accepted, if | find thatMas responsible for the creation of
the group page, it would be remarkable if | fouhdtthe was not responsible for the
false profile. It is surely overwhelmingly likelyat the same person was responsible
for both.

As for the events of 1®June, he argued that the Claimants’ case wasdruit series
of inferences - that it was unlikely that there waagarty or any strangers at the party;
that it was unlikely that one of them would know Mirsht, that he had a twin, his
background, his job, and his connection with BigtBer; that it was unlikely that this
new acquaintance would do searches on Max LewisinBeGood and other friends
of Mr Raphael; that the pattern of use shown byeitterity log and adjustment of Mr
Raphael's privacy settings showed that he was grym protect himself; that the
patterns of use on T'%nd 28" June were similar; and that Mr Raphael did notceot
that his messages had been read. As he said,ddh#& there was no party or no
strangers in the flat | would have to find the @vide of Ms Hallongvist unreliable, or
indeed dishonest. That | do not do. | am confidbat she was doing her best to tell
the truth, and | have no reason to regard her segl@s unreliable. In my judgment
there was a party, there were strangers there wMorRaphael had not met before
that evening, and some of the guests stayed ifidhkoth overnight and at least until
after Ms Hallonqvist left the flat late in the marg of 20" June. The fact that the
mystery user must have known Mr Firsht and allrlevant information about him
was coincidence: and coincidences happen. Mr Fsshell known in the television
industry, counsel argues. The user’s searchesefgplp who were friends or contacts
of the Defendant was explained primarily by the dbmok ‘Peeps List’, which, if a
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forgery, would be a very poor one. As for the agtiog, it should be approached
with caution as a means of interpreting activige®l functions carried out without
positive evidence from Mr Max Kelly of Facebook. Mendelbury himself had raised
a number of questions for Mr Kelly in a Part 18uest, and the fact that they were
not dealt with in Mr Kelly's witness statement wae fault of the Claimants’ team.
They should not be permitted to capitalise on thewn failings to rely on
interpretations adverse to the Defendant whichratesupported by Mr Kelly. For
example, what the Claimants would describe as ppar@nt switching from profile to
profile by one user on the evening of"1.8une could be sporadic use by Mr Raphael
and contemporary misuse by another user, eitheolpetition between Mr Raphael
on his own profile and the other user on the Fipbfile, or by competition between
both of them on Mr Raphael's profile. We do notwnde argued, how the Facebook
data would be presented in either situation. Theness/between 9.25 and 10.35pm
were consistent, he submitted, with dual use. Semiches’, as Ms Skinner would
call them, need be nothing of the kind: for exampir Raphael was visiting his
Facebook privacy settings at 9.24.50pm, and ageth (sage by the ‘M Firsht’ user
in between) at 9.42.54pm. Why should that not swRaphael leaving Facebook
for (for instance) I-Tunes, while the usage in B#w was by a stranger on the
desktop? In short, he invited me to reject anyrariees which could not be supported
by unequivocal evidence from Mr Kelly. As for patte of use on 1®and 28" June,
which he anticipated that Ms Skinner might arguewsd similarity of use, in his
submission there was no pattern, which supporteuil&neous use by two users.
Finally, the fact that Mr Raphael did not noticatthis messages had been read took
matters no further forward, because the user niighe deleted them, in which case
they would not be visible.

Counsel addressed the question of Mr Raphael'sildlied arguing that if he was
lying, he would have made a better fist of it. Hellweeks to invent and elaborate an
account after receiving the first Olswang letter2drst August. Why not improve on
his lie by filling in the gaps, for example by sayithat one of the strangers, in
conversation, told him that he knew Mathew Firdift?reover, in his submission it
was ludicrous to suppose that Mr Raphael would lthvee what is alleged against
him from his own computer, for he would have knota could be traced. On
peripheral issues, counsel argued, Mr Raphaeldilwiiy was good: for example, he
was able to show from documents that he did notemoto Power House until early
2002. Moreover, if there was any grudge, it wasuwdge held by Mr Firsht against
Mr Raphael, because Mr Raphael moved into Powerselolt was very significant,
counsel argued, that the false profile was onlyased on 9and 28" June 2008. It

is common ground that the false profile was noeased after those days. Surely, if
Mr Raphael had created it, he would have gone liack day after day? The
overwhelming inference was that the profile wasy@dcessed when the stranger was
in the flat.

Ms Skinner, for the Claimants, argued that all éwdence pointed towards the
Defendant as the culprit, and that there was neratredible alternative. She put her
case on six broad foundations, which she summasdsdaking (1) the Facebook data
as shown by the activity log, (2) the content & false profile and group, (3) motive,
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(4) the implausibility of the Defendant's case asvents on 1®and 28" June 2007,
(5) his failure to adduce evidence from materigbamant witnesses, and (6) failures
and lateness of disclosure.

As to (1), she submitted that the only sensiblererfice was that all the relevant usage
was the work of one person. Nothing in the datatedi to any other interpretation, or
to two computers being used simultaneously. Shgesigd that if both computers
were being used together, the data would be maeespersed, and there would be
coincidences of time. The data, she said, woultl =i recorded if both computers
were used at the same time.

Moreover, the Defendant accepted that all the igtdn 19" June was his work until
9.24pm, and during that time he searched for a murobnames, 8 of which were
known to both him and Mathew Firsht from Brightdinis was a trip down memory
lane, she said. The Defendant accepted that hdolo&ed through Simon Firsht's
photographs, and that he had tried to block Mathad Simon Firsht from viewing
his profile, which she said was done to cover tasks. Having done that, it was less
than two minutes before the ‘null’ period when tlad&e profile created. The data
clearly pointed, on counsel's submission, to thdebBegant having been the user
throughout the evening of 19June, for a number of reasons, of which | give a
selection: the first activity after the creationtbé false profile was a search by ‘M
Firsht' against the Defendant's name, which thems wo credible reason for a
stranger to do, while there was every reason ®Dafendant to check that Mr Firsht
was blocked from access to his profile; there wsegeral later searches for the
Defendant by the ‘M Firsht’ user, which no strangeruld have a reason to do; the
‘M Firsht’ user searched for Simon Firsht from tfese profile, and saved a
photograph from Simon Firsht's profile, which repalied the Defendant’'s own
admitted activity shortly after 5pm (it must be embered that it is common ground
that the false profile and group page both caragghotograph from Simon Firsht’s
profile); the ‘M Firsht’ user searched coincideitdbr several people known to both
the Defendant and Mathew Firsht, some of whom (RetGood, the executive
producer of Big Brother, Iki Ahmed, Jay Tubb andon 20" June - Amanda
Goodhew) were not on the list of ‘Facebook Peepshis, on the Defendant’s
evidence, could not have been undertaken by hmeh tlae explanation that the user
got the names from documents in the study was dliaie=

As for the usage on the afternoon of"2lune, there were various factors in the data
from which it should be inferred that the user Wl Defendant. In particular, the
pattern of activity was consistent with the activin 19" June, despite the fact that
there can have been no simultaneous use; the &stity of the activity was devoted
to the Defendant’s profile, not the false one; andhould be inferred from the
apparently relaxed attitude of the stranger - aingsthe Defendant’'s inbox many
times, undertaking activity relating to banter ba Defendant’s wall - at a time when
the Defendant might, for all the stranger knewumetat any time, that the user was
not a stranger at all. Moreover, the Defendant’sav®ur on his supposed return
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when he found the false profile was inconsisterthkis seeing it then for the first
time.

On her point (2), Ms Skinner relied on the imprabigbof anybody other than the
Defendant having known the totality of the inforfoatentered on the false profile
and group. As for motive, her point (3), she sutgpeshat the Defendant had borne a
grudge since the two men fell out, and that whis/ipg around on Facebook on™19
June he discovered, on searching against Mr Ferstdime, that he did not have a
profile, so decided to create one for him. It was Mitsht who had broken off their
long-standing friendship, and the Defendant reghitden as a self-important person
who needed to be taken down a peg or two. Moredverfirsht was a successful
businessman, while the Defendant’s business hkatifai

On her point (4), Ms Skinner pointed out that isvimplausible that a stranger should
have created a profile in the name of the man whbm Mr Raphael had fallen out,
with no motive to do so that Mr Raphael could swsggan circumstances in which
neither he nor Ms Hallongvist noticed any suspisidehaviour by the strangers
during the evening. She argued, naturally, thaiethidence of Mr Mackenzie and Mr
Chavannes was unreliable. She argued (point 5)tthais remarkable and telling that
the Defendant had not called any other evidendh@gvents of 19 June. | should
interject that Mr Raphael did say in evidence thatad tried to trace the ‘strangers’
later by asking at the bar and asking his frieias,without success. He described it
as ‘not a huge mission’, but he conceded that & aaimportant one. He also asked
his friends Matt and Cein what they rememberedwtoch Matt had said he
remembered the party, but (as | understood himjimgtmuch more, which was not
surprising because he was a heavy drinker andy'baxy’, while Cein, who was not
‘the sharpest tool in the shed’, could not remenditber.

As to disclosure, Ms Skinner made much of the Dedmiis failings: for example,
there was no disclosure of electronic evidence Fdisebook Peeps and Post-It notes
were disclosed very late in the day, and theremeadisclosure of any material which
might have backed up the Defendant's supposeditision the afternoon of 30
June. | did not find this a helpful line of argurhefor much of the time, the
Defendant has been a litigant in person; more tBgdre has been greatly helped and
very effectively represented by Mr Pendlebury, lsounsel could not begin to
duplicate the work which would have been done Isplicitor to rectify disclosure
shortcomings. | draw no conclusions adverse td#kendant from the limitations of
his disclosure.

CONCLUSIONS ON LIABILITY

61.

| can now state my conclusions. As | have saidtirely accept the evidence of Ms
Hallonqgvist, who in my view was plainly doing hezdt to give an accurate account of
events. | therefore accept that perhaps four strangvhom the Defendant had met
for the first time in the bar, accompanied the ypadck to his flat. | also accept that
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three or four people stayed the night and remaimelle flat, still asleep, until at least
after Ms Hallonqgvist left in the late morning. Tleo&ho slept over were probably the
strangers, although they could have been friend3eai McGillicuddy. That may not
matter very much.

However, | found the Defendant’s explanation foe facebook usage on"i9une
utterly implausible from start to finish. The praition is that on 19 June a complete
and random stranger, visiting the Defendant’s siffetlifor the first time, should first
have gone into the Defendant's study and startadguBis computer, without
permission, over a period of about an hour, withmihg observed, should then have
created a false and hurtful Facebook profile al@oomtan whom the Defendant knew
well and had fallen out with, containing privatdoirmation and other information
which few people apart from the Defendant wouldeh&mnown, and should have
searched from that profile for a number of peoptevin to the Defendant. In my
judgment, the proposition has only to be statebbdaejected as utterly far-fetched.
Mr Pendlebury spoke of coincidence, and coincidende happen; but the more
remote and unlikely the apparent coincidence, ¢ss probable it is that coincidence
is the explanation. If, as | find to be the cadewas not a stranger who was
responsible for this usage, the person respons#reonly have been the Defendant.
That is my conclusion.

| have stated that primary conclusion in a commedsrm, but it contains a number
of components. It is possible, though unlikely,tttiee stranger might have got away
unnoticed with making an hour’s unauthorised uséisfhost’s computer in a small
and crowded flat. It is possible, though unliketlyat he or she would have known,
and disliked, Mr Firsht. It is highly unlikely, imy judgment, that he or she would
have been in possession of the detailed informatioich appears on the false profile.
It is highly unlikely that he or she, having crehtae profile, would then spend many
further minutes using the new profile to searchaarumber of individuals whom he
or she would have been unlikely to have known, §mem the basis that the names
were on the Defendant’'s desk, whether on the ‘FamlebPeep’ list or other
documents. If those unlikelihoods are put togettier,conclusion is, it seems to me,
inescapable. It is hardly necessary to add théduimplausibility of the proposition
that the stranger, having set up the false pradteuld immediately and several times
thereafter search for Mr Raphael, and in additieerch for Simon Firsht and save a
photograph from his profile, as Mr Raphael himéifl admittedly done earlier in the
day.

Alive though | am to Mr Pendlebury's warning abdie shortcomings of the
technical evidence, and the possibility that thevag log records simultaneous use
by two computers, | find that possibility remot@daaccept Ms Skinner’s contention
that the only sensible inference is that all thievant usage was by one person.
Firstly, Mr Max Kelly's evidence is that the actiyilog shows all the activity on
Facebook from the Defendant’s IP address. Secomdiife it is true that we do not
know how exactly Facebook’s logs record simultasenosage on one IP address by
two different computers, it does seem to me iniéremlikely, as | have said, that if
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two computers were being used at once, the logdvslubw at one moment the usage
on one computer and then the usage on the othsucim a fashion that there are no
overlaps of time. Ms Skinner’s explanation, thae arser is switching between two
profiles, is more plausible. Thirdly, the Defendaimself did not accept that any of
the usage under his name after 9.24pm was in &ged out by him. In other words,
the effect of his own answers was that the usage alaby one person. This
undermined the force of Mr Pendlebury’'s warninguiflaly, the pattern of use during
the afternoon of 20 June, when even on the Defendant's case thereonigsone
user, appears to me to be no different from thatl@hJune. Of course, it follows
from my conclusion that the Defendant must havatexkthe false profile that he will
have been the user throughout, and he will haviekad between the profiles.

It seems to me to be relevant also that the Defanilzd searched on Facebook for
Mr Firsht earlier that afternoon, and had discogdieat he had no Facebook profile.
That in itself creates a likelihood that it was thefendant who, having made the
discovery, decided to make use of it. Moreoveminjudgment there was a degree of
needle, to put it no higher, on the Defendant'd.pde had been rejected by his old
boyhood friend several years before, and the adohdr had prospered greatly in the
intervening years, while the Defendant had nothbig a motive (if not a justification)
to inflict some damage on Mr Firsht, something Wwhion a smaller scale, he had
been prepared to do years before, when embarraBkihgrookes by speaking of Mr
Firsht in a derogatory and critical manner.

As for 20" June, | have already stated that | can place liance on the evidence of
Mr Mackenzie or Mr Chavannes as to the time whenDkfendant will have left his
shoot in Leicester Square. That conclusion takésobplay the alibi which, on the
Defendant’s case, would have made it impossibléniforto have been back in his flat
by 2.11pm. Having concluded that the Defendanttecethe false profile during the
previous evening, it seems to me that | must calecthat he was responsible also for
the usage on the afternoon of"20une during which the group page was created.
There will not have been two different users on twe days, and that was not
suggested by the Defendant. But even had | beetout about the events of the
previous evening, there are several factors whiadependently, would have made
me profoundly sceptical about the Defendant’s antofithe afternoon of 2June.
Firstly, as Ms Skinner pointed out, the majoritytloé usage during the afternoon of
20" June was devoted not to the false profile, buhéoDefendant’s profile. | cannot
imagine why a mischievous stranger, using the Ddatis computer, should wish to
spend much of his afternoon using the Defendamb$le, exchanging banter on the
Defendant’s wall, making searches against the Rfet's friends and contact, and
reading the Defendant's messages; nor why he stapgdrently briefly take on the
user name of Ms Hallonqvist. That makes no sensgevkr. The obvious conclusion
is that the user is the Defendant himself. Secondfind it very unlikely that an
unauthorised stranger would have spent over 3 hbets/een 2.11pm and 5.32pm,
using his host’s computer, when at any moment & or his host’s girlfriend might
have returned and caught them red-handed. Thittdly, profoundly implausible, as
Ms Skinner suggests, that the Defendant would heaeted as the log shows that he
did, and as his evidence would have it, had heogtered the false profile at 8pm. He
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could hardly have digested the false profile in thiute or two during which he
looked at it. He would not immediately have lefaitd gone to his own profile for
some 20 minutes, knowing that his computer (angipbshis flat, with his valuable
possessions) had been grossly and inexcusablyeredrwith: he would surely have
reacted at once by searching the flat. Indeed,rbdfee usage shown on the activity
log was pointed out to him, he did claim to haveakted his DVDs, but that would
have been later, if it happened at all. And he wdave told Ms Hallongvist (but, as
her evidence showed, he did not: she would havemdmred if he had) about such
shocking behaviour, which plainly threatened ndy dnis personal security, but also
hers, for her laptop had been left in the flat.

Moreover, notwithstanding Mr Pendlebury’'s submissi@s to his credibility, | was
very far from impressed by the Defendant as a wé&néle was glib and loquacious,
always prepared, it seemed to me, to talk his wayba difficulty, with no apparent
insight into the implausibility of some of his arexs. | have referred at paragraph 47
to his answer during cross-examination about hegtren to ‘discovering’ the false
profile at 8pm on June. Another example is his response to a queblyoMs
Skinner as to why it was that all the names onlibtsof ‘Facebook Peeps’ were
written in capital letters. He answered at once ligaalways wrote in capitals. It was
his ‘absolute habit’ to do so all the time. TakgnNds Skinner to his Post-It notes,
which were very largely in lower case, he instantiyplained that he used lower case
‘for email type things’. Ms Skinner observed thiatvas not only email addresses on
the Post-It notes which were in lower case, to Witie replied that he saw what she
was saying, and thought it was because he wasinglahem to email addresses. On
one occasion he almost parodied himself: asked $pkinner why it was that his list
of ‘Facebook Peeps’, which he said that he keptadukd to over the months, had
apparently been written using a single pen, heieepl have a good answer to that
question’ (the answer being that he had been dgivempen by a promotions company
and he kept it for general use at his desk). Almashediately thereafter, he was
forced to concede that notwithstanding his assethat he used one pen at his desk,
he had used another pen for some at least of teelfaotes - that might have been
because the Post-It notes were considerably oldeseemed to me that he was a
witness who believed in his own ability to talk Iseff out of trouble. It gives me no
pleasure to conclude that he lied to me aboutrislvement in the creation of the
false profile and group page, but that is the agsioh which | have reached.

Given that, on my findings, the Defendant was resfme for creation of the

Facebook material complained of, | therefore fiodthe Second Claimant in so far as
his claim relates to misuse of private informat(tme false profile), and for the First
and Second Claimants in so far as their claim idefamation (essentially the group

page).



QUANTUM

69.

70.

Mr Firsht in his evidence, which | accept, spokehisf response to discovering the
false Facebook material orf’ Quly 2007. He was shocked and extremely upset: he
regarded the material as a gross invasion of hiegy, and he was particularly
distressed by the fact that his personal detailsluding false details as to his
sexuality, had been ‘laid bare for all to see’. wikes a very private person, and found
it extremely intrusive. Moreover, he was worriedttthe defamatory material had the
potential to cause serious damage to his professimputation and that of his
company. He knew that many people in the indusay joined Facebook, and that
anyone who searched against his name would disdtreeprofile and group. He
regarded it as important to establish that thegatiens were wholly false, and to
ensure that it did not happen again. The damagehwie suffered was made worse
by the fact that he was compelled to endure anresipe and time consuming court
process to achieve vindication, in the face of wieatonsidered (and | have found) to
be the Defendant’s lies. Cross-examined, he acdepée Applause Store was still the
market leader, and he could not say that any conbad been lost as a result of the
posting of the false material. No-one in the induead commented on it to him. Had
the Defendant apologised at an early stage, hediMmane accepted that apology and
avoided going through the stress and expenseigdtiibn. He agreed that a primary
element in his hurt and upset was the Defendagtissal to admit responsibility.

The extent of publication of the Facebook matewalk not entirely clear. It was
common ground that the defamatory group page whbsped to Richard Jay, Darren
Levy and Carole Davies, and of course Simon Figstat his girlfriend saw all the
material when they discovered it with Mathew Firsht 4" July 2007. Ms Skinner
relies also on the following factors in supporthef case that an inference of wider
publication to a ‘not insubstantial number of pedghould be drawn:

(1) The evidence of Max Kelly, who explained thatEbook does not store
data showing how many Facebook users merely vighegrofile or
group, but only shows those users who performedesactivity in relation
to them. | think that Ms Skinner is right to chasatse his evidence in that
way. He did say that Facebook kept no records wélciwed how many
users accessed either the profile or the grouphéaiso said that the group
was ‘accessed’ by Richard Jay, Darren Levy and IE&avies. All
‘accessed’ the group on ®BQune. It is not clear to me what the difference is
between ‘accessing’ a profile or group and mere&wing it, but that there
is a difference is clear;

(2) The general popularity of Facebook as a saadlorking tool, not least in
the television industry;

(3) The fact that the false profile and group walseed on the London
network, which then had over 850,000 members, yoodmvhom they
would have been visible. In that connection, Man8k&r points to the fact
that one Clifford White, who had offices at Elsti®idios, sent an email to
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the profile less than 30 minutes after it was @@asaying that he had just
found Mr Firsht on Facebook and wondered if he wdnd interested in
setting up a Facebook club for ‘studio residents’.

Ms Skinner relied on the press coverage of thé itmiaupport of her submission that
vindication was necessary: because of the trial,féects of the case had come to a
wider audience. That made it necessary to awardginto ‘nail the lie’. Moreover,
she argued that so far as Mr Firsht was concentireddamage done to him by the
libel had been aggravated by the fact that pulitiogtad been caused maliciously, in
the layman’s sense - to cause him harm and distbgste Defendant’s insistence on
denying responsibility; and by the assertions madehe original defence. She
accepted that while the defamatory allegations welagively serious, they were not
at the top end of the scale, and helpfully suggebiackets. These were between
£5,000 and £7,500 for Applause Store, and £150@2%,000 for Mr Firsht.

As for the privacy claim, Ms Skinner submitted thia¢ére was no overlap between
privacy and defamation, and suggested a brack&?,600 to £5,000 for Mr Firsht.

For the Defendant, Mr Pendlebury accepted thah#tere of the defamatory material
was unpleasant and potentially damaging to theachear and reputation of Applause
Store, but publication was minimal. He relied oa thct that there was no evidence
that more than four people, apart from Mr Firshis hrother and his brother’s
girliriend, saw the material, and suggested that ithpact on the four publishees
would have been slight, since the emails of twahein (Clifford White and Darren
Levy) do not indicate that they took any noticetled material, there is no statement
from Carole Davies, and Richard Jay was the brottfievlarc Jay, with whom Mr
Firsht fell out - so that, | infer, he would notvieathought the worse of Mr Firsht for
reading it. | think, in fact, that the evidence wisoonly that Clifford White saw the
false profile, not the defamatory group page, sbauld discount him from the list of
publishees of the libel. Mr Pendlebury did not gtdbat either Claimant had suffered
any damage from the libel, although he did conc#dg Mr Firsht would have
suffered some hurt and distress, but he arguedatatavated damages were not
appropriate because justification had not beendgl@éaThat may be a rather narrow
view to take of the potential scope of aggravati@ounsel also made the bold
submission that | should make no distinction betwide Firsht and his company, and
make only one award, since the one was no morethgaimcorporated personality of
the other. | do not think that would be a corrgugraach.

As far as the privacy claim was concerned, Mr Pamally argued that the private
material was unremarkable, and that the facts ith I@ampbell v Mirror Group
Newspapers andDjerdjar v Commissioner of Metropolitan Police were more serious,
both in terms of content and in terms of exterpusblication.
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I will deal first with the claim in defamation. Therinciples which apply to the
assessment of damages in defamation are well s$teth! see for instanc#hn v
MGN Ltd [1997] QB 586 at 607, where the Court of Appedd $ais:

“The successful plaintiff in a defamation actioneistitied to
recover, as general compensatory damages, suchasumill
compensate him for the wrong he has suffered. Jinat must
compensate him for the damage to his reputatiomicate his
good name; and take account of the distress, hod a
humiliation which the defamatory publication hasiged. In
assessing the appropriate damages for injury totagipn the
most important factor is the gravity of the libéhe more
closely it touches the plaintiff's personal intégriprofessional
reputation, honour, courage, loyalty and the cdtebates of
his personality, the more serious it is likely #®. Bhe extent of
publication is also very relevant: a libel publidh® millions
has a greater potential to cause damage thanlailibéshed to
a handful of people. A successful plaintiff may pedy look to
an award of damages to vindicate his reputatiort: the
significance of this is much greater in a case whdre
defendant asserts the truth of the libel and refaseg retraction
or apology than in a case where the defendant adkdges
the falsity of what was published and publicly esgges regret
that the libellous publication took place. It is livestablished
that compensatory damages may and should compefmsate
additional injury caused to the plaintiffs feelsgby the
defendant's conduct of the action, as when he gteré an
unfounded assertion that the publication was wueefuses to
apologise, or cross-examines the plaintiff in a mdiog or
insulting way.”

Of course, a company stands in a slightly diffeqgasition, for it has no feelings to
hurt, and it follows that considerations of aggtawmwhich might be relevant if the
claimant is an individual do not apply. Howevere téntitlement of a company to
recover general damages has recently been affitoyethe House of Lords: see
Jamed v Wall Street Journal [2007] 1 AC 359. A company’'s good name is a trohg
value, but it can only be hit in its pocket, an@réhis no evidence here of actual
financial loss. That is not to say that it may narit vindication. The function of
damages for vindication was well explained by Létailsham inBroome v Cassell
[1972] AC 1027 at 1071c-e in terms of the need, ¢mse the libel, driven
underground, emerges from its lurking place at sdumere date’, for the claimant
(whether personal or corporate) to be able to poird sum sufficient to convince a
bystander of the baselessness of the charge. @$&othose words were spoken in
the context of a jury award, and it could fairly $sd that the need for vindication by
an award of damages is less in a case where samdecation is provided by a
reasoned judgment.
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| should mention that the notional ceiling for libdamages is currently about
£215,000, which would be applicable for the mosioses libels: see for instance per
Eady J inTierney v News Group Newspapers [2006] EWHC 3275 at [10]. That
ceiling has been reached in consequence of theideadf the Court of Appeal in
John that it is appropriate to have regard to the cativeal scales of general
damages awarded in personal injury actions. Howdveave not had the benefit of
any submissions in this case as to the approg&tsonal injury comparables, and in
the circumstances | do not think that it would gt for me to refer to them. Mr
Pendlebury, however, did refer to one first inseanguantum decision as a
comparable: that was the decision of HH Judge Mti¢ds he then was), sitting as a
judge of the High Court, iieith-Smith v Williams [2006] EWHC 860 (QB). | have
taken that decision into account, but there isnatlito the value of supposedly
comparable first instance decisions, because ttie & each case vary so much. In
that case the judge awarded a claimant who had $®e@usly defamed on an internet
discussion group £10,000, of which £5,000 was by wfaaggravated damages. The
libels were probably somewhat more serious thay #re in the present case, but
there was a default judgment and no trial of li&ptor opposition to the assessment
of damages, the judge found that it was likely trety few people had read the libels,
and he suspected that many of those who did reg ¥ould have dismissed them as
the rantings of someone who was not to be belieVddt seems to have been
accepted by the claimant himself. That presentsagpscontrast with the group page
in this case, which could well have been taken \samjously by those who saw it.
Indeed, there is no reason to suppose that it waotdhave been. As | say, the
difficulty with such comparables is that the faofseach case vary so substantially
that it is hard to obtain very much of assistamoenfthem.

Ultimately, | have to approach the question of dgesain the same way as a jury
would, giving a verdict without a reasoned judgmeriiear in mind, of course, that
the profile and group were only available on Facétnetween 1420 June and'®
July 2007, when Facebook appears to have takemsterial down at Mr Firsht's
request. Given the times when the material wasuputnd taken down, that is a
period of 17 days (for the profile) and 16 days {fee group). | bear in mind also the
limited extent of proved publication, but | accémt Facebook is a medium in which
users do regularly search for the names of othamwthey know, and anyone who
searched for the name Mathew Firsht during thosed@ys will have found the false
group without difficulty. In my view, a not insulasitial number of people is likely to
have done so. By that | have in mind a substantialfigure, rather than a three-
figure, number. | also accept that the Defendastihereased the hurt and upset of
Mr Firsht by the allegations which he rashly madéis original Defence and by his
persistence in a defence which | have founded toudeon lies, which has compelled
Mr Firsht to give evidence and face lengthy cross@nation in a public trial.

The libel is, as Ms Skinner rightly said, not a top end of the scale, although it is
serious enough to say of a successful businesdmaaifats | have found the words to
mean) he owes substantial sums of money which iedpeeatedly avoided paying by
lying and making implausible excuses, so that heoisto be trusted in the financial
conduct of his business and represents a seried# ask. | do take into account also
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the effect on Mr Firsht of the unpleasant allegaiagainst him which the Defendant
made in his original Defence, and the fact thatDbeéndant has persisted to trial in a
case which | have found to be no more than atliseems to me that a proper award
for the libel of Mr Firsht, to include an elemendr faggravation of damage, is
£15,000. The pleaded meaning in the case of thepaoy- against which the
allegations of debt and dishonest prevarication raredirectly made - is just the
consequential meaning, that as a result of Mr Egstonduct the company is not to
be trusted in the financial conduct of its businasd represents a serious credit risk.
It seems to me that a substantially lower awardukhbe made in respect of the
company, and in my judgment the right figure 09D,

As far as the tort of misuse of private informatierconcerned, | accept Mr Firsht's
evidence that it caused him, a very private pergweat shock and upset. The
information which has been conceded to be privatewhich | have held in the

private annex to this judgment to be private, eslato his supposed sexual
preferences, his relationship status (single oemilse), his political and religious

beliefs, and his date of birth. It seems to me thatmost important information is
that which relates to his supposed sexual prefesenc

It is reasonably clear that damages in cases ofis@i®f private information are
awarded to compensate the claimant for the hulinfgeand distress caused by the
misuse of their information: see for instandeKennitt v Ash [2006] EMLR 178
[162]. Typically, such damages have been modestlaKennitt the damages were
fixed at £5000, and irCampbell v MGN Ltd at £2500, plus £1000 aggravated
damages. It does appear from Morland J's judgnre@ampbell v MGN Ltd [2002]
EWHC 499 (QB) [138] that aggravatethmages may be awarded where there has
been persistence in the accusation after the mtigic complained of, where that
conduct has caused increased injury to the claisméeelings. That conclusion was
endorsed by Lord Nicholls in the House of Lorde Gampbell v MGN Ltd [2004] 2
AC 457 at [35]. In this case, the extent of pulilma of the false profile will have
been very much less substantial than in eiMeKennitt or Campbell. Ms Skinner is
right in a sense to say that there is no overlagéeen the privacy claim and the
defamation claim, because the two publicationgd&stnct, but that seems to me to be
unrealistic. It is likely in reality that most pudiiees will have seen both publications
- probably the profile first, followed by the groyage, after clicking on the link to
the group. I do not think it would be right for rieetreat the privacy claim as if it was
entirely free-standing; nor do | believe that it vl be right for me to award
aggravated damages under both heads. It is negd¢edake a global view. In all the
circumstances, | do not think that it would be tighh award Mr Firsht more than
£2000 for the breach of his privacy, and that s shm which | award under this
head.

Finally, there is the question of injunctions, efaimation and in privacy. The grant of
an injunction in practice usually follows from amwad of damages, whether in
defamation or in misuse of private information. Hwer, | will hear counsel on the
need for an injunction and, if appropriate, onfthren which it should take.



