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Part 1: Introduction
1 This is the unanimous view of the Visitors.

2 Mr Apsion was called to the Bar by Lincoln’s Inn 28 July 1977. On 14 June 2007
he was found guilty of 3 charges of professionasamnduct and 4 charges of
inadequate professional service by a disciplinabyihal of the Council of the Inns of
Court (“the Tribunal™). The charges on which Mr Ams was found guilty related to
2 complaints. Mr Dilnot, his former client, madeeotomplaint. He had instructed Mr
Apsion under the Public Access Scheme to advisedafehd him in a defamation
action bought against him by the second complajridntDavey. The charges and
particulars can be summarised as follows: -

Charge 1 professional misconduct contrary to paragrapt&a& 901.7 of the Code
of Conduct of the Bar of England and Wale$ Biition) (“the Code of Conduct”).

Mr Apsion, on or about 29 March 2005 accepted utsiions to act for Mr Dilnot in
circumstances that caused him to be professionathparrassed as he lacked
sufficient expertise or competence to handle tHierd® to a claim in defamation.

Charge 2 professional misconduct contrary to paragraptsat@d 901.7 of the Code
of Conduct.

Mr Apsion, between about 29 March and 27 April 20@%lertook the tasks of
advising and defending Mr Dilnot in the action, alintasks he knew or ought to have
known he was not competent to handle.

Charge 4 professional misconduct contrary to paragraptHs&@ 901.7 of the Code
of Conduct.

Mr Apsion on or about 4 April 2005 drafted a defenc the action brought by Mr
Davey in terms and language that were discreditébla barrister, were wholly
improper and prejudicial to the administration astjce, or were likely to diminish
public confidence in the legal profession or thenauistration of justice or otherwise
bring the legal profession into disrepute.

Charge 5inadequate professional service contrary to papgr 903 and 904 of the
Code of Conduct.

Mr Apsion, on or about 29 March 2005, acceptedumsitons to act for Mr Dilnot in
his defence to the action in circumstances whertatked sufficient experience or
competence to handle or advise upon the defereel@m in defamation.

Charge 6inadequate professional service contrary to papt 903 and 904 of the
Code of Conduct.

Mr Apsion provided Mr Dilnot with advice in the for of an undated written opinion
that was inadequate and contained statements pogtmns of law that were legally
incorrect or unsustainable.

Charge 7inadequate professional service contrary to papt 903 and 904 of the

Code of Conduct.

Mr Apsion, on or about 4 April 2005 drafted a deferin the action in terms and

language that were offensive, unprofessional gepnepriate to appear in a statement
of case to be served and filed in the course dllpgoceedings, that were legally

incorrect and failed to disclose a proper defennd that were contrary to the

instructions or interests of his lay client.

Charge 8inadequate professional service contrary to papt 903 and 904 of the
Code of Conduct.



Part 2:

Mr Apsion between about 29 March and 27 April 2@b&rged and received from
Mr Dilnot fees that were excessive for the amoumature or quality of the work he
carried out on his behalf.

The Tribunal dismissed charge 3 that alleged pstdesl misconduct in drafting a
statement of case containing an allegation of freaghinst Mr Davey in
circumstances where he did not have clear instmstio make such allegation and
did not have before him reasonably credible mdterfach as it stood established a
prima facie case of fraud.

On charges 1, 2 and 4 Mr Apsion was:

() suspended from practice as a barrister and frowyergnt of all rights and
privileges as a member of Lincoln’s Inn and praf@tdifrom holding himself
out as a barrister without disclosing his suspen$ow 18 months on each
charge concurrently;

(i) prohibited from accepting or carrying out any pabéiccess instructions
indefinitely; and

(iii) ordered to repay all fees paid and forego all auging fees arising out of
the material instructions.

No separate penalty was imposed in relation togdsab — 8 inclusive. Mr Apsion
was also ordered to pay the BSB’'s costs. The Tabusjected Mr Apsion’s
application to suspend the orders suspending higiping certificate and prohibiting
him from accepting any public access instructions.

Mr Apsion now appeals to the Visitors against btk Tribunal’s findings and
sentence. He alleges that the Tribunal’'s decigias wrong and that he did not have
a fair trial relying on Article 6 of the Europeam@ention on Human Rights.

The background facts

In 2002 Mr Dilnot, through his company, carried daiilding work at a house
belonging to Mr Davey and his wife. A dispute atosénich lead to litigation,
ultimately compromised through mediation in Septen®004.

Mr Davey commenced defamation proceedings in tiggh Kiourt in early 2005 (“the
defamation proceedings”). His Particulars of Clammplained of 4 publications:

() a letter dated 17 September 2004 sent by Mr Ditobod Mr Hinton, a
surveyor previously retained by Mr Davey;

(i) an email dated 29 September 2004 allegedly seMrbilnot to a “Daniel
Silk”;

(iii) a fax allegedly sent by Mr Dilnot to Mr Hinton or® ZSeptember 2004
consisting of copies of 2 emails purporting to phssveen Mr Dilnot and
“Daniel Silk”; and

(iv) a letter allegedly sent by Mr Dilnot on 12 Octo2804 to Mr Underwood, a
builder previously retained by Mr Davey. A copyaof email dated 4 October
2004 from “Daniel Silk” to Mr Dilnot was sent withis letter.

The central sting of the alleged libels was seridlhough it was put differently the
thrust was that Mr Davey, a barrister, had actethahestly and reprehensibly and
had attempted to pervert the course of justice.
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Mr Dilnot, having seen an advert in the local nesymgy placed by Mr Apsion,
instructed him to act on his behalf in the defanrafproceedings. During the course
of his short retainer Mr Apsion advised Mr Dilnat tonference and produced 2
documents, one titled “Opinion” and the other “DrBEfence”. Mr Apsion’s Draft
Defence was typed up by Coodes. It was correctijlesh Defence and Counterclaim
and Mr Dilnot signed the Statement of Truth. It iedged with the Court early in
May 2006 either shortly before or shortly after #xtended deadline on 3 May 2006
which Coodes, Mr Dilnot's then solicitors, had atéal. For his work Mr Apsion
received £5,875 from Mr Dilnot and considered #£H768.39 remained dde.

In the course of the next few months:

() Mr Dilnot sought advice from Hugh James, solicitoihey expressed
considerable concern as tavif Apsion’s Opinion and the Defence
Document’;

(i) Mr Davey's solicitors applied to strike out the Bete and Counterclaim as

served. This application was ultimately settledterms that allowed Mr
Dilnot to serve a substitute Amended Defence sktbg his new counsel,
Rupert Butler, but Mr Dilnot had to pay Mr Daveygssts of his strike out
application;

(iii) Mr Dilnot filed a complaint with the BSB. He compiad about Mr Apsion’s
work in the defamation proceedings;

(iv) Mr Dilnot through his solicitors Hugh James notifi@ claim in negligence to
Mr Apsion which Mr Apsion passed to his insurele BMIF; and

(V) Mr Davey complained about Mr Apsion to the BSB. Elisnplaint was based
on the Defence as served, which is the documeftedrhy Mr Apsion.

The defamation proceedings were not settled. At tn June 2006 Mr Davey was
held to have been libelled by Mr Dilnot and award&000 damages. Mr Dilnot was
also ordered to pay indemnity costs and penalester

Part 3: The main events leading up to the Tribunahearing and the hearing itself
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Mr Butler provided a statement to Hugh James iy 20006 in which he commented
on ‘the effects caused by [Mr Apsion’s] drafted Defeand Counterclairhin the
defamation proceedings. Hugh James sent a cogiyso$tatement to the BMIF. Mr
Dilnot, who was facing bankruptcy proceedings getied by Mr Davey, sent a copy
of it to Mr Davey. Mr Apsion sent a copy of Mr Betls statement to the BSB on 4
October 2006.

Mr Davey (wrongly) understood that Mr Butler's stent had been submitted in
support of Mr Dilnot’s complaint to the BSB. He weato the BSB on 26 August
2006 saying that there were a number of incoratements in Mr Butler's statement
but would only provide a detailed response if asked did not wish to assist Mr
Apsion and stood by his own complaint. He was wgtas Mr Butler is deposing as
to the effect caused by the Defence settled by pdioA ... | am better able to say
what the effect wasMr Davey explained that he had made a Part 3@rofin
standard libel terms shortly after service of thefdhice and Counterclaim. That offer
had been repeated before trial. Neither offer hadnbreferred to in Mr Butler's
statement. Mr Davey made it clear that in his gmnihe reason for the proceedings
getting to trial, with the consequent orders agaihs Dilnot, “was not Mr Apsion’s

Transcript Day 3 p. 22 lines 8 — 10
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Defence at all as Mr Butler tries to assert but Milnot’'s own conduc¢t He
concluded the letter by stating that he wolgive any further assistance as may be
required”. The BSB did not ask Mr Davey for any further atsice.

Mr Apsion was supplied with a copy of the BSB’s Blenin January 2007. Mr
Apsion subsequently agreed, as recorded in thee@igi@rections of 31 January
2007, that: -

“the BSB’s Bundle of Documents with the exceptioth@fcharge sheet would be
submitted into evidence without any further proof

The same directions also record that Mr Apsion wdsfor Mr Dilnot, Mr Davey and
Mr Butler to be called at the Tribunal Hearing drelwas ordered to provide copies
of statements of any witnesses who he wished tat#te Tribunal within 28 days.

Mr Apsion subsequently confirmed, both before andrdy the Tribunal hearing, that
he did not require Mr Dilnot, Mr Davey or Mr Butles attend for cross-examination
before the Tribunal.He also chose not to give evidence himself or @ajl witness
other than his assistant Mrs O’'Brien. He was gipenmission by the Tribunal to
serve her statement on the first day of the hedringhe consequences of these
decisions, which are of course well known to argcpising barrister, were pointed
out to him both in the BSB’s written and oral sussions and by the Tribun&Mr
Apsion accepted that in so far as any of his writebmissions consisted of assertion
without evidence to support it, it fell to the gral®

At the express request of the Tribunal, the BSBisitSel prepared and submitted a
Scott Schedule during the Hearing to provide auissimmary on how the matters
relate to the particular charges made against Msigkd We have been provided

with a copy.

We will return to the events during the Tribunabgeedings in Part 6 where we
address Mr Apsion’s submissions as to proceduraliness.

Part 4: The appeal procedure

Mr Apsion represented himself before us with thip led his assistant Mrs O'Brien.
(She had assisted him in the same way before tiherial).” Counsel appeared for
the BSB. Both parties made oral and written subioiss We have also been
supplied with a substantial amount of documentatiooluding the Tribunal
Chairman’s report of the proceedings before him ananscript of the Tribunal
proceedings on 14 and 15 May and 14 June 2007.haVe read and fully taken all
this material into account in reaching our decision

Procedural directions for the appeal were made mngber of occasions. Mr Apsion
at one stage said he intended to seek permissicalltdIr Davey before us. Rix LJ
directed on 7 May 2008 that if Mr Apsion did intetedask us to hear Mr Davey he
should serve a witness statement from him of thdeeze that he wished to call by
21 May 2008. No statement was served and Mr Apsatoh us during the appeal
hearing that he did not seek permission to calDidvey.

Transcript Day 1 pp. 17 — 18, 36, 39, 45 Trampsdday 2 pp. 27, 39 - 44
Transcript Day 1 pp. 35, 36 and 45 (the applicatias at page 34) Transcript Day 2 pp. 7 — 9,

19
20
2
3
16-17, 40-44
4 Transcript Day 1 pp. 17 - 18
° Transcript Day 2 p. 8 line 18
6 Transcript Day 1 p 99
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Transcript Day 1 p. 46. The application was @fepa
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Part 5:
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We had to remind Mr Apsion on a number of occasitieg he could not give
evidence to us by way of submission. We warnedthahin making our decision we
would distinguish between his statements of subonsand of evidence and ignore
the latter.

On the first day of the hearing before us Mr Apsiequested permission to put in
evidence material that had come into existenceesiine Tribunal hearing: items 4 —
20 in the Bundle entitled Appellants Bundle. Sorméhs material would not require
permission such as Rix LJ's directions. We gavempsion for him to put this
material before us conditionally, and told him that must explain the relevance of
any document relied on.

Since the conclusion of the hearing before oursehMr Aspion without any
permission from the Visitors has sought to makéhirsubmissions by letters dated
2 July, 18 July, 29 August and 16 September 2008sdnfar as these further
submissions sought to expand upon submissionsdgineade before ourselves we
have considered it proper to have regard to themwithstanding the absence of any
permission. Copies of the submissions have bednsennderstand to the BSB who
have not indicated a wish to respond. In so fahasubmissions have sought to raise
new grounds of appeal not canvassed before oussil\the course of the hearing we
consider that it cannot be appropriate for sudbetavithin the scope of this judgment.
There has to be finality in any appeal process. \fer in this regard to the
submission of 16 September 2008 concerning thditalf the order of the Tribunal
pursuant to regulation 28 of the Disciplinary Trifall Regulations that the practising
certificate of Mr Aspion be suspended immediatdllyis hitherto has not been the
subject of any submissions on this appeal. We adée that an application to Rix LJ
as the Directions Judge to suspend sentence waedef

Jurisdiction
Counsel for the BSB reminded us of the scope ofunsgdiction. He referred us to R

v. Visitors to the Inns of Court ex part Cald&994] QB 1. Sir Donald Nicholls V-C
said this at page 42D-F:

“... | can see no reason to doubt that an appeal tqutiges as visitors is precisely
that: an appeal. It is so described in the authiest In_Lincoln v. Daniel$1962] 1
Q.B. 237, 256, Devlin L.J. referred to it as "a eahing on appeal.” Thus the visitors
will look afresh at the matters in dispute and fdimir own views. The procedure
followed in the conduct of such an appeal is a emndfvr the visitors. The current
visitors' rules provide that fresh evidence will Admissible only in exceptional
circumstances. In the absence of fresh evidencappeal will be comparable to an
appeal in the Civil Division of the Court of AppeRlegarding sentence, it will be for
the visitors to exercise their own discretion andgment’

Stuart-Smith LJ said this at page 59 C-D: -

“For reasons to which | shall later refer, in my ojon an appeal to the visitors is or
should be a full rehearing on the merits and ashsiichould cure any procedural
defect or breach of natural justice on the partttod tribunal, unless it can be said
that the evidence was for that reason not fullykethem, in which case, under the
Hearings before the Visitors Rules 1991 they hawwep to "order a rehearing on
such terms as they may deem appropriate:" rule)11(3

His reasons are set out at page 61H - 62D whesay®this:
“I come then to the final ground of appeal, nam#émat the visitors misdirected

themselves as to the nature of their jurisdictiorihiat they treated the matter as one
of review rather than appeal by way of rehearingtio@ merits. It was not contested
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26

before us that the proper approach was that of ppedlate court rehearing the case
on its merits, such as is the position of the CafirAppeal on appeal in a civil case
from the decision of a judge alone. Although thimploas never fallen to be decided,
| agree that this is the correct approach. All tbases dealing with the judges'
jurisdiction as visitors refer to it as an appealthe visitors. There is no warrant for
thinking that they limited themselves to the cirstances in which the prerogative
writs of prohibition, mandamus or certiorari wouli@, that being the foundation of
the judicial review jurisdiction. The language dfetHearings before the Visitors
Rules 1991 is appropriate for an appeal and noe@ew only. Thus the appellant is
referred to as such and not an applicant: rule 2(Zhe grounds of appeal are
against the finding and the petition should refeithe evidence relied upon: rules 5
and 7(2) (e). The visitors may either allow the egdpor order a rehearing: rule
11(3). They are not limited to quashing the ordgéke any other appellate court, the
visitors do not as a rule hear evidence from wisessunless they give leave under
rule 10(6) and (7). Accordingly they should addpt same approach to findings of
fact made by the tribunal as the Court of Appeatalndings of the trial judge: see
Yuill v. Yuill[1945] P. 15; Watt or Thomas v. Thona947] A.C. 484 and Powell v.
Streatham Manor Nursing Honjig935] A.C. 243

Staughton LJ said this at page 68 D — G

“The second point concerns the effect of a bredaherules of natural justice by
the disciplinary tribunal, and whether that was edrby the appeal to the visitors,
which was (or rather should have been) a reheanngthe record. In_Lloyd v.
McMahon[1987] A.C. 625 it was said that a full appeal by way of rehearong
the merits will normally cure procedural error ihé tribunal appealed from. |
have some hesitation in accepting that the erros wared in the present case. An
appellate tribunal which does not rehear the evidewill inevitably attach some
weight to the conclusions of the tribunal appeafsam. If that tribunal was
affected by bias - whether actual, apparent or itedu the defect is only cured if
there is a full, careful and independent reviewtls# evidence by an appellate
tribunal, followed by its own findings of fact.tifat does not happen, it seems to
me arguable that the breach of the rules of natjmatice remains effective; and
is a ground for judicial review. But then theretl®e question whether it is within
the more limited grounds of judicial review in tb&se of visitors under Ex parte
Page[1993] A.C. 682. There has been no suggestiompftmeach of the rules of
natural justice by the visitors in this case. Waesilt decision infected by the
breach before the disciplinary tribunal? And if 3s,that a ground of judicial

review withinEx parte Pade

I need not express a concluded view on those guesstas | agree with Sir
Donald Nicholls V.-C. and Stuart-Smith L.J. thag thecision of the visitors must
in any event be quashed on the ground that theynderstood the scope of their
task.”

Although the rules which govern this hearing aravribe Hearings Before The
Visitors Rules 2005, the key provisions identifieg the Court of Appeal in
Calderremain the same. We have approached this heanitigedbasis outlined in
Calder

At the beginning of the hearing before us Mr Apsiaas referred to rule 10 (6) of the
Hearings before the Visitors Rules 2005, and infxrthat one of the Visitors (King
J) is a bencher of Lincoln’s Inn.  Mr Apsion sthtbat he had no objection to him
continuing to hear the appeal.

Mr Apsion’s submissions of procedural unfainess

Mr Apsion submitted that he had been denied atfaf as a result of the BSB’s
failure to obtain further evidence from Mr Daveyldwing on from his offer at the



conclusion of his 26 August 2006 letter ofiny further assistance as may be
require”. Mr Apsion did not suggest that Mr Davey would éaiven any particular
evidence if he had been asked but relied on thetat nobody knew what Mr Davey
would have said if his offer had been taken up.Agsion further submitted that the
BSB's subsequent failure to supply a copy of thettier of 8 September 2006 to him
until July 2008 amounted to d@éliberate suppression of evidehce

It is common ground that the BSB, having received Davey's 26 August 2006
letter, did not ask him for further assistancealtyh by their 8 September 2006 letter
they did acknowledge receipt of this letter. Weegtdhat we do not know what Mr
Davey would have said if he had been asked. Howtwemain issue on all the
charges is whether the work Mr Apsion did for Miroit was sub-standard. That is
to be decided by looking at what Mr Apsion didihe context of his instructions and
the relevant law, practice and procedure. Substdnaeork generally has the
potential to damage the client’s interests. Whensiztering liability in disciplinary
proceedings, unlike professional negligence claiitngs at most that potential that
matters, not whether the damage actually occu@ediments such as those made in
Mr Butler's and Mr Davey’s evidence about the aceféect of the draft Defence on
the possibility of settlement and the outcome & ttefamation proceedings are
irrelevant to these disciplinary proceedings. Adaagly there was no obligation on
the BSB to seek further assistance from Mr Davéye further find there is no
substance in the allegation of suppression by 8B Bf any evidence material to this

We were left in some doubt as to whether Mr Apsiaas also submitting that Mr
Davey's 26 August 2006 letter had been suppres&edtherefore record that a copy
was in the BSB'’s bundle provided to Mr Apsion imdary 2007 and put before the
Tribunal in May 2007. BSB’s counsel drew the atimmtof the Tribunal to the letter
in both his written and oral submissidhB our judgment the BSB fully complied
with their obligations in relation to this lettévlr Apsion was free to request that Mr
Butler or Mr Davey gave live evidence at the Triuhearing. He chose not to do so.
We refer to paragraph 21 of this judgment.

Mr Apsion submitted before us that the Tribunal badhirly refused to allow him to
address them on the third day of the hearing abMyuDavey's complaint against
him® and in particular had unfairly refused to allownhio address them about the
material in the BSB’s Bundle at pages 241 to 33k Mvited him to identify the
material in those pages that he relied on. Apamnfiir Davey's 26 August 2006
letter that we have dealt with above, he identiffed specific document. He was
content to let us read the material and come toaur conclusion. He submitted that
an unfair approach had come about as a resultedr tibunal wrongly characterising
the charges based on Mr Davey's complaint (chaBgasd 4) as being subsumed in
the charges based on Mr Dilnot's complaint.

Counsel for the BSB submitted that it was cleamfithe outset that the 2 complaints
overlapped entirely. It was therefore appropriateibsume Mr Davey's complaint
(on which charges 3 and 4 were based) into the baseght in relation to the

complaint of Mr Dilnot. There was no legal, praatior other disadvantage suffered
by Mr Apsion as a result. Counsel also submitted #% a general point it should be
noted that the Tribunal afforded Mr Apsion morertteanple opportunity to present
his case in a fair and just manner. Mr Apsion wiasmgat least double the time that
the Prosecutor was given for the presentation@B8B’s case. Counsel for the BSB
in his written skeleton stated that (i) Mr Apsiorsf criticised the subsuming of the 2
complaints after judgment was delivered, which veasnonth after the hearing

27
appeal.
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8 Transcript Day 1 p. 67
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Transcript Day 3 pp. 9 - 11
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started’? (i) Mr Apsion was forced to admit that he had nomplained before, and,
(iii) it was dealt with by the Tribunal.

Mr Apsion in response referred us to 2 letters dl@&® May and 7 June 2007 (with
attachment). In these documents Mr Apsion compthihat the Tribunal Chairman
had prevented him from replying to Mr Davey's coaipt and asked for his letters to
be circulated to each member of the Tribunal. Hisppwas that he had complained
before the third day of the hearing.

In our judgment:

@

(ii)

(iii)

(iv)

the Tribunal were correct in their assessment MraDavey's position was
subsumed in Mr Dilnot’'s complaint. Both complairsabut the same aspects
of Mr Apsion’s work and his competence albeit Mifot’'s complaint was
more extensive;

there was no legal, practical or other disadvantadiered by Mr Apsion as
a result of this assessment. The Tribunal tookagmatic approach to the
presentation of Mr Apsion’'s case. Mr Apsion addeesshe Tribunal at
length over the first 2 days of the proceedingsupport of his preliminary
applications including an application of no case amwswer and in his
submissions on the charges. We draw attention riticpkar to this exchange
that occurred towards the end of the second dayees Mr Apsion and the
Tribunal Chairmant*

“[ Mr Apsion]: We have not dealt with Mr Davey yet.

The Judge His position is subsumed. | think Mr Davey is cemed in
charges 3 and 4. the fact that he is concerned doesdd anything to the
points you feel you need to make, does it? You bese over 3 and 4, have
you not?

[Mr Apsion] | bow to your Honour.

The Judge If there is anything you wish to say, if thereaisy discrete point
you say applies to Mr Davey, and only arises ow fhct that he is
concerned.

[Mr Apsion: the only other thing, if you are going to retite consider your
decision, and | have to go through this with ysuthie complaint.”

It is clear from this exchange that Mr Apsion was prevented from dealing
with Mr Davey's complaint and was expressly invitem deal with any
further points in relation to Mr Davey he felt heenled to make. He did not
feel he had to. After this exchange Mr Apsion thesnt through the Scott
Schedule. It included the points arising out of Dlvey and Mr Dilnot’s
complaints. The Tribunal sat late untii Mr Apsiogreed that he had
concluded his submissiofsThe Tribunal reserved judgment and adjourned
the matter for a third day that was listed for de]2007;

Mr Davey's 26 August 2006 letter was irrelevant dad been drawn to the
Tribunal’s attention. Similarly the other documeintghe pages identified by
Mr Apsion did nothing to assist his case; and

whilst we accept that Mr Apsion raised this compiavith the BSB during
this adjournment, and at the outset of the thirg daremains the case that
his complaints were late. They were raised afterhhd concluded his
submission.

Transcript Day 3 pp. 12-13.
Transcript Day 2 p. 85
Transcript Day 2 p. 102
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In our judgment we do not think that in the lighttbe material before them the
Tribunal can be criticised for reaching the decistbey did. We have carefully
considered the further submissions and informadizailable to us and in our view it
does not change the matter. In our view the T@buyave Mr Apsion every
opportunity to present his case in a fair and pahner.

We turn now to consider the substantive groundsiofppeal and the alleged errors
made by the Tribunal.

Part 7: The specific charges

35

We deal with Mr Apsion’s submissions as follows:

(@) The scope of Mr Apsion’s instructions

(b) The documents relied on were drafts

(©) The Draft Defence: inadequate particularisation

(d) The counterclaim for malicious prosecution

(e) The Draft Defence: the burden of proof in defanapooceedings

® The Draft Defence: the derogatory allegations ajdir Davey
(9) The Opinion
(n) Ratification

(@) Someone else was to blame for Mr Dilnot’s misfoetun
@ The attacks on Mr Dilnot
(K Mr Apsion's competence

(a) The scope of Mr Apsion’s instructions

36

37

38

Mr Apsion submitted that the BSB’s case, and thibural's decision were based on
the misapprehension that Mr Dilnot had admittedlitiel to him in May 2005. Mr
Apsion repeatedly asserted during his oral andtewisubmissions that Mr Dilnot
had denied publication. We allowed Mr Apsion td pm annotated copy of the
Particulars of Claim in the defamation proceedimggont of us. They had not been
shown to the Tribunal. Mr Apsion said that theseemgr Dilnot’s annotations and
showed his initial instructions from Mr Dilnot.

The scope of Mr Apsion’s instructions relates tonatters. Firstly it relates to Mr
Apsion’s assertions before the Tribunal that scafahe was concerned the case was
not about defamation. There was no law of defamatticapply save for the question
of publication and therefore no need to waste éntts money on legal research or
reading Gatley, the well-known practitioner’s textlx on defamatiof Secondly it
also went to Mr Apsion’s alleged failure to conside advise upon the provisions of
the Defamation Act 1996 and the offer of amends@dare in particular and thus to
his competence.

Counsel for the BSB pointed out that it was cleamfwhat Mr Apsion had done that
he had not treated this case as being only abdiltcption. He himself had referred
to taking novel points on privilege and pleadedeotthefences. He further submitted
that the Tribunal did not rely on Mr Apsion’s faiduto consider or advise upon the
provisions of the Defamation Act or the offer ofemds procedure in reaching their
conclusions. They made this explicitly clear to him their debate following
judgment. In any event his complaint was ill-fouddes: -

() he himself suggested that the client make an agaad offer a payment;

Transcript Day 2 pp. 26 line 17, 31, 45 lines-221, 47, 57, 62 and 67.
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(i) his assertion that Mr Dilnot’s instructions weratthe denied publishing the
libels were contradicted or inconsistent with tir@fDDefence he prepared in
which publication was admitted; and

(iii) at different times Mr Apsion showed no awarenesthefprovisions but then
stated that he had rejected them as inapplicable.

If we assume that Mr Apsion is correct, and he wwetructed on the basis that
publication was denied, he did not treat the casleetng one in which the only issue
was publication. His Draft Defence put many otlesues in question and raised a
number of defences such as justification, fair cemimand qualified privilege and

sought to advance a counterclaim for libel and cr@ls prosecution. These required
knowledge to be used, and if necessary acquiramjtahe applicable principles of

law.

We also agree that no complaint can be made abeutribunal’'s decision as they
did not rely on his failure to consider or advig®n the provisions of the Defamation
Act.' For completeness we record our view that Mr Apsiassertion about the
scope of his instructions is supported by Mr Dilmohis complaint to the BSB where
he says that he had made it clear that he diddmitdahat he published the emails. It
is however at odds with the Draft Defence in whiciblication on all 4 occasions is
admitted. Given that Mr Apsion actually referrechis Opinion and Draft Defence to
an apology and offering payment, we would have ebtgikto see advice or an
appreciation of the appropriate ways to do this. Wégvever will take the same
approach as the Tribunal and place no weight anrtiaitter.

(b) The documents relied on were drafts

41

42

Mr Apsion submitted that he was convicted on th&daf draft documents that were
works in progress, unfinished and by definition @rfect and that the Tribunal took
no account of this. Mr Apsion also submitted thatDMinot had obtained the Opinion
by underhand means or that he had never providedrtinished written Opinion to

Mr Dilnot.

The BSB submitted that this ground of complaimnisconceived as: -

() the Tribunal made it clear in its judgment andha tebate with Mr Apsion
which followed the delivery of their judgment thtaey fully understood the
distinction drawn and the significance attachei by Mr Apsion:®

(i) the charges which Mr Apsion was found guilty ohatthan charge 4, were
couched in terms that were wider than simply thedpction of a finalised
pleading, they related toativising, “defending or “handling or advising
upon the defenéef the claim against his cliert;

(iii) as the Tribunal noted in their Judgntérin his written submissions before
the Tribunal Mr Apsion admitted in relation to lsaft Defence thattiad |
known that time was of the essence | could havisediWilnot to file it and
subsequently amend it*He also admitted that he had signed the document
as well;*°

14
15
16
17
18
19

Transcript Day 3 pp. 26 — 27.

Transcript Day 3 pp. 17 lines 13 — 16, 18 and 28
Transcript Day 1 pp. 16-17 and 38 — 39.
Transcript Day 3 p. 17

Transcript Day 3 p. 17 lines 18 — 19.
Transcript Day 2 p. 81
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(iv) whether the document provided was in draft or fif@m it contained
fundamental errors of law or procedure and othappmopriate statements
which should not have appeared; and

(V) as the Tribunal noted Mr Apsion charged or soughthtarge Mr Dilnot for
the draft Defence (and Opinion) and his generalcadfees which reflected
35 hours of work.

We accept the BSB’s submission that the Tribundl bt ignore the distinction
drawn and the significance attached to it by MriBpsThey expressly referred to it
in their judgment. We also agree that the disitimcthat Mr Apsion seeks to draw
gets him nowhere. He accepted that the Draft Defeves a document that could be
filed at court. He did not deny that he worked thyie the Opinion with Mr Dilnot in
early April 2006. Mr Apsion himself states in hisitten submissions filed before the
Tribunal that My Opinion was never completed because it was akent by events,
namely my drafting of Dilnot's Defence and Coundm, from which my Opinion
was obvious He says in the same document that the draft iOpifis evidence of
matters we discussed and the advice | gave hBefore us he submitted that he had
given Mr Dilnot oral advice on all of the mattemsntained in the OpinionHe also
charged the client for their preparation. The cotgeof the Opinion and the Draft
Defence represent Mr Apsion’s advice to Mr Dilnatd clearly show the way in
which Mr Apsion handled Mr Dilnot's defence to tkefamation proceedings in
March/April 2005. We note further than Mr Apsiomn, his response to Mr Dilnot's
letter of 20 May 2005, expressly claimed that heé ‘lemrned his fees fairly and gave
you sound advice, as well as drafted the pleadings'those circumstances precisely
when and how Mr Dilnot was provided with the Opmim late April/early May
seems to us to be irrelevant. We agree with thieuhal’s view that as Mr Apsion did
not give evidence his allegations of misappropsiator deceit against Mr Dilnot
remain unsustained. We also draw attention to s cesponse to Mr Dilnot's
complaint in which he said] ‘tlid not let Dilnot have my Draft Opinion untiltef |
returned from Perti We deal with the submission that no work in pess, and no
advice to the client should have contained thecbasors these documents evidence
below.

(c) The Draft Defence: inadequate particularisation

44

45

The Scott Schedule identified over 25 complaintatireg to the Draft Defence. Mr
Apsion in submission sensibly concentrated on abminof aspects rather than
covering the full range of the points.

Any pleading in civil cases must set out a cohecemnicise statement of the material
facts. It must disclose a legally recognisablenclar defence. Mr Apsion’s response
to Mr Dilnot's complaint in these disciplinary predings shows that he is well
aware of the importance of particularisation. Dedion claims are no different

although they are specifically dealt with in CPR&bl the related Practice Direction.
These provisions leave no room for doubt. CPR 53PDstates that Statements of
Case should be confined to the information necggsainform the other party of the

nature of the case he has to meet. CPR 53PD 263 dtet in a claim for libel the

publication the subject of the claim and the altkglefamatory meaning must be
identified. CPR 53 PD 2.5 states that where a disflenalleges that the words
complained of are true he must specify the defamateeanings he seeks to justify
and give details of the matters on which he ralesupport of that allegation. CPR
53 PD 2.6 states that where a defendant allegeshavords complained of are fair
comment on a matter of public interest he mustigpéte defamatory meaning he

seeks to defend as fair comment on a matter ofiutikrest and give details of the
matters on which he relies in support of that atem.

12
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48

Paragraphs 4 and 9 of the Draft Defence stated MraDilnot claimed ftruth,
justification fair commeritand may have referred to a defence of qualifiedlpge.
None of the required particulars were provided. Mysion submitted that such
defects could be rectified at a later stage. Wendbagree. Compliance with the
Practice Direction was an important requisite ty @ompetent pleading as Mr
Apsion ought to have known.

The full extent of the Counterclaim was as follows:
“The counterclaimant claims damages for libel andicitaus prosecutiori

Absolutely no particulars were provided. The plegdilid not comply with the CPR.
Mr Apsion asserted in his written Skeleton thatbeld not include the particulars as
Mr Dilnot had not provided them. In the circumstesithe only proper approach was
not to include such claims. Mr Apsion submittedttitavas his intention to include
and expand on the claim for malicious prosecutioMr Dilnot's withess statement
in the libel proceedings and by implication thattsan approach was unimpeachable.
As we have already said, we do not agree.

(d) The counterclaim for malicious prosecution

49

50

51

We turn now to consider whether in fact Mr Dilncadha claim in malicious
prosecution as a matter of law

Mr Apsion was very vague as to the basis on whigeinkended to put the claim in
malicious prosecution. He referred to a complaiot the Master Builders
Federation, a complaint made to the Police and "donge to do with the
Environmental Health Authority (“‘EHA”) but he acdep that so far as he was
aware none of these had resulted in a criminalgaugson. However Mr Apsion
asserts that civil cases could result in a clainmfalicious prosecutiof?.

Mr Apsion is wrong. The elements required to essabh cause of action in
malicious prosecution were defined _in Gregory vrtftoouth CC[2000] 1 AC
419 by Lord Steyn, with whom the rest of the Hoageeed at p. 426 as follows:

“To ground a claim for malicious prosecution a ptdfrmust prove (1) that the
law was set in motion against him on a criminal rgjeg (2) that the prosecution
was determined in his favour; (3) that it was withgeasonable and proper
cause, and (4) that it was malicious:.... Damaga recessary ingredient of the
tort.”

Lord Steyn recognised that there were certain apatstances of abuse of civil
legal process which had also been sufficient begehwere limited. He said this at
pages 427 to 428:

“In English law the tort of malicious prosecution st at present generally
available in respect of civil proceedings. It haslyobeen admitted in a civil
context in a few special cases of abuse of legadgss. Sometimes these cases are
described as constituting a separate tort of abusg, in my view ... they
"resemble the parent action too much to warrantasafe treatment.” The most
important is malicious presentation of a winding wpder or petition in
bankruptcy: ... It has long been recognised to baaionable wrong to procure
the issue of a search warrant without reasonableseaand with malice: ... . An
action in tort will also be available for setting train execution against property
without reasonable cause and maliciously: ... . Thesgances may at first glance
appear disparate but in a broad sense there is mmon feature, namely the
initial ex parte abuse of legal process with arglyabnmediate and perhaps

Transcript Day 2 p. 91
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irreversible damage to the reputation of the victirhere is another instance of a
recognised head of actionable abuse of processglyatime malicious arrest of a
ship:.... Such claims are a rarity. The traditionapknation for not extending the
tort to civil proceedings generally is that in aviticase there is no damage: the
fair name of the defendant is protected by thd aral judgment of the court. The
theory that even a wholly unwarranted allegationfralud in a civil case can be
remedied entirely at trial may have had some vilith Victorian times when
there was little publicity before the trial: .... Hewer realistic this view may have
been in its own time, it is no longer plausiblemodern times wide dissemination
in the media of allegations in litigation deprivlig particular reason for
restricting the tort to a closed category of spéciases of the support of logic or
good sense. It is, however, a matter for considemaiwhether the restriction upon
the availability of the tort in respect of civil greedings may be justified for other
reasons. In English law the tort of malicious prag#n has never been held to
be available beyond the limits of criminal proceesi and special instances of
abuse of civil legal process. Specifically, it hasver been extended to
disciplinary proceedings of any kind.”

Their Lordships in Gregoryefused to extend the tort to disciplinary procegsl. In
the light of the above Mr Apsion produced a hopeleasis for a plea of malicious
prosecution. The advice he gave to his client wagoflows: “Such payment into
Court would not prevent Mr Dilnot from suing Mr Deywfor malicious prosecution
that is a separate matter. | would ask the Courhéar that matter before the libel
case. It is possible that if Mr Davey lost on thalinlous prosecution point he might
abandon the libel action."That advice was completely misconceived. Mr Agghas
sought in his written submissions to expand orohéd submissions by asserting that
for the purposes of the tort Mr Davey did not hevée a prosecutor in any technical
sense so long as he was the instigator of the gutsa and that the EHA had the
power to bring a criminal prosecution.This subngestontinues to ignore one of the
basic requirements of the tort absent as far asAkfrion was aware, namely a
completed prosecution determined in the claimaavsur.

It is convenient to deal here with Mr Apsion’s subsion before us that the
counterclaim bore fruit in that less than 2 mordfisr the Defence had been served
Mr Davey offered to settle the case. There is ndesce to support this assertion and
no such inference can be drawn from the materialhewe seen. The appropriate
response to this one line counterclaim was themoade, to apply to strike it out. In
any case, as set out above, the main issue oheatihiarges is whether the work of
Mr Apsion was sub-standard.

(e) The Draft Defence:the burden of proof in defamation proceedings

54

55

One of the issues that was extensively aired bef@dribunal was where the burden
of proof fell in defamation proceedings. The isswese by virtue of paragraph 5 of
the Particulars of Claim in the defamation procegdiwhich alleged that:

“In their natural and ordinary meaning, alternatiyeh their innuendo meaning, the
words complained of meant and were understood tanntkat the Claimant had

Paragraph 5 of Mr Apsion’s Draft Defence said this

“Having said what he said in his paragraph 4 itas the claimant to address the
matters which he has set out in his paragraplars to prove that the “words
complained of” were untrue The Defendant relies on what he has said in his
paragraph 4 abové (emphasis added)

14
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Before the Tribunal Mr Apsion appears to have disguhe incidence of the burden
of proof. We agree with the BSB that in defamatnceedings once the claimant
has proved publication, that the publication wasied concerning the claimant and
the meaning the words are alleged to bear, thepl@sumes that defamatory words
are false, and it is for the defendant to satikfy ¢ourt that the statement which he
seeks to justify is true in substance and in fact.

At first, Mr Apsion submitted before us that paiggn 5 as drafted by him meant that
it was for the claimant to prove only publicatiointlve defamatory statement and the
alleged meaning of the words complained of. Thatunview is untenable. Indeed as
his submissions developed he accepted that if ead paragraph 5 of his Draft
Defence one way it was bound to follow he had betlaw wrong. However for the
first time in these disciplinary proceedings he wento submit that paragraph 5
contained a typographical mistake. He said thatfitist sentence should read that it
was for the claimant to prove that thedrds complained dfwere 'true’ rather than
‘untrue’ and that he had simply missed the typingpre We reject this late
explanation that has been repeated in the lett2rJody 2008 written after the appeal
hearing. The sentence as so amended makes noaesdseMr Apsion's suggestion
of the altered meaning is based on the premisdlibgbhrasethe words complained
of’ is a reference to the claimant's words in hisagksl particulars of claim and is
synonomous with “the claimant's averments”. Theapbarthe words complained 'bf
which is a term of art in defamation proceedingssalf-evidently a reference to the
defendant's words complained of (in the materialageaphs of the Particulars of
Claim) by the claimant as being both published te defendant and as bearing a
defamatory meaning. This paragraph can only be asagheaning that the claimant
had the burden of proving that the words publisivede untrue. We further note that
in his 18 July 2008 letter Mr Aspion has now witian his claim to a typographical
error and moved to a submission that in this paagihe $aid that it was for Mr
Davey to address those matters (the meanings hisuad to the words) and put him
to proof that the words which [Mr] Dilnot utteredene “untrue” (in other words that
they had meaning other than their true/natural megrthus shifting the burden of
proof in connection with his paragraph”5We regard this latest submission as
equally untenable.

(f) The Draft Defence: the derogatory allegations laout Mr Davey

58

59

60

The Draft Defence at paragraphs 9, 14, 15 and héuted a number of derogatory
comments about Mr Davey. Paragraph 9 statedly“the most foolhardy of persons
... would seek to make a mountain out of the molehifl conversation between 2
colleagues working in the same line of busiheBaragraph 14 (4) described Mr
Davey as one whoflbats on a wave of his own self estéeRaragraph 15 asserted
that Mr Davey “far from suffering from anxiety and distress caubgdhe Claimant
the Claimant hagnjoyed and continues to enjoy pilloring both trefdhdant and the
Defendant’s wife in the first instance and contsmumw to enjoy persecuting the
Defendant over matters which not even most juvemiteuld occupy their tinie

Mr Apsion submitted before us that these were h&ructions and therefore by
implication appropriately included in the pleadihgthis context Mr Apsion referred

us to a number of authorities dealing with Artiti@ of the European Convention on
Human Rights. He submitted that they demonstratet he was entitled to

considerable latitude when it came to defendingifnot.

Article 10 in material part says this:
“1. Everyone has the right to freedom of expressiors fight shall include freedom

to hold opinions and to ... impart information aitdas without interference by
public authority...
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63

64

65

2. The exercise of these freedoms, since it carriis imiluties and responsibilities,
may be subject to such formalities, conditionsfrig®ns or penalties as are
prescribed by law and are necessary in a democmaiigety, in the interests of
national security, territorial integrity or publicsafety, for the prevention of
disorder or crime, for the protection of health morals, for the protection of the
reputation or rights of others, for preventing tldésclosure of information
received in confidence, or for maintaining the awity and impartiality of the
judiciary.”

Mr Apsion referred us to the following extract frahe “Short Guide to the European
Convention on Human Rights” by Donna Gomien, CduocEurope Publishing'3
edition, May 2005 at page 109:

“With respect to criticism of public prosecutors aather governmental agents
involved in judicial proceedings, the Court foundiialation of Article 10 where a
defence lawyer was convicted of defamation forigsa public statement in which
she used strong language in accusing the prosecimoa case in which they
represented opposite sides of improper conduct. Chart found a violation of
Article 10 on the grounds that a prosecutor is thdi to less protection than a judge,
noting also that the criticism at issue had beeaedaed at the prosecution’s strategy
and performance in the case, and had not amoumtedpersonal insult. The Court
further found that the threat of ex post facto eswiof counsel’s criticisms of another
party was difficult to reconcile with a defence uosal’'s duty to defend his or her
client’s interests (Nikula v. Finlan@@002)). It came to the same conclusion where
disciplinary action had been taken against a lawyeraccount of statements made in
his professional capacity during court proceedin(teur v. The Netherlands
(2003)).”

We were supplied with copies of the decision in iNekv. FinlandApplication No
31611/96 and Steur v. The Netherlafdpplication No 39657/08).

Counsel for the BSB submitted that Article 10 dmt oreate an unqualified right to
freedom of expression and that an individual cowave or qualify the right.
Practising barristers agreed to such a limitatigrabcepting the Code of Conduct.
Under the Code of Conduct Mr Apsion was legitimat@gébarred from making the
sort of outrageous allegations about his clierpiganent he has made in this case. He
referred us to_Rommelfanger v. Federal RepublicGairmany Application NO
122442/86.

We repeat that Mr Apsion did not cross-examine Mn@ or give evidence himself.
The evidence before the Tribunal shows that Mr ®ilwas unhappy with the
personal attack on Mr Davey and in particular waishappy with the use of the word
juvenile in the Draft Defence. Moreover Mr Dilnotasv entitled to expect that Mr
Apsion would prepare a Draft Defence that compiiétth the CPR and was not an
abuse of the process.

In our view Nikulaand_Steudo not help Mr Apsion. In Nikul&he European Court
of Human Rights said this about the applicable gdn@inciples: -

“44. In exercising its supervisory jurisdiction, the @omust look at the impugned
interference in the light of the case as a whoigluding in this case the
content of the remarks held against the applicard #the context in which she
made them. In particular, it must determine whettiee interference in
guestion was “proportionate to the legitimate aipiewsued” and whether the
reasons adduced by the national authorities toifjust are “relevant and
sufficient”. In doing so, the Court has to satigtgelf that the national
authorities applied standards which were in confiyynwith the principles
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embodied in Article 10 and, moreover, that theyebashemselves on an
acceptable assessment of the relevant facts.

45. The Court reiterates that the special status ofylens gives them a central
position in the administration of justice as inteaiaries between the public
and the courts. Such a position explains the usegttictions on the conduct of
members of the Bar. Moreover, the courts — the gputars of justice, whose
role is fundamental in a State based on the ruléaef — must enjoy public
confidence. Regard being had to the key role ofydémsv in this field, it is
legitimate to expect them to contribute to the progdministration of justice,
and thus to maintain public confidence therein...”.

46. The Court also reiterates that Article 10 protentst only the substance of the
ideas and information expressed but also the ferwhich they are conveyed.
While lawyers too are certainly entitted to commaent public on the
administration of justice, their criticism must noverstep certain bounds. In
that connection, account must be taken of the needrike the right balance
between the various interests involved, which ighelthe public's right to
receive information about questions arising fromdigial decisions, the
requirements of the proper administration of justand the dignity of the legal
profession. The national authorities have a certaiargin of appreciation in
assessing the necessity of an interference, bainthrgin is subject to European
supervision as regards both the relevant rules #reddecisions applying them
.... However, in the field under consideration in gresent case there are no
particular circumstances — such as a clear lackcommon ground among
member States regarding the principles at issua oeed to make allowance for
the diversity of moral conceptions — which woulstify granting the national
authorities a wide margin of appreciation ...."

These principles were referred to in Stélthhe European Court of Human Rights also
said this about the approach of the Court:-

“38. The Court has also previously pointed out thhe special nature of the
profession practised by members of the Bar musbhsidered. In their capacity
as officers of the court, they are subject to fie8tms on their conduct, which
must be discreet, honest and dignified, but theg benefit from exclusive rights
and privileges that may vary from jurisdiction torigdiction —, among them,
usually, a certain latitude regarding arguments dige court (see Nikula.. and
Casado Coca v. Spaijudgment of 24 February 1994, Series A no. 28p-A9,

§ 46).”

Reflecting their approach the European Court it idikula and_Steurconsidered the
facts as a whole. These facts of both these casksgling the content and the context
of the statements were very different from Mr Apssosituation.

In Nikula the applicant was convicted of public defamatiorciiminal proceedings.
She was not a member of the Bar and therefore wasubject to its disciplinary
proceedings. The conviction was based on criticisheshad made in the courtroom
about the performance of the prosecutor in his dgpas a party to criminal
proceedings in which she was defending one of tdoesed. Her comments did not
amount to personal insult.

In Steurthe applicant was a practising lawyer and wassilitgect of a successful
complaint to his professional disciplinary tribundlhe complaint was based on
criticism that the application had made in the tmam and in pleading notes during
civil proceedings that his client (who he was atepresenting in related criminal
proceedings) had been pressured by a police offigeng the criminal investigation
into signing a confession of wrongdoing. The ci$ic was strictly limited to the
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police officer's actions as an investigating offies distinct from criticism focusing
on his general professional or other qualitiegidtnot amount to a personal insult.

The facts of this case are very different. TheseEgedings are not civil or criminal
proceedings for defamation but disciplinary prodegsl. Mr Apsion’s comments

were about his client’'s opponent and not about @ipprosecutor or civil servant.

Mr Apsion’s comments were no more than personallissThey did not constitute a
defence to the claim being made. Mr Apsion said tha assertion that Mr Davey
had pilloried Mr Dilnot would be relevant to theich in malicious prosecution but as
we have already found that plea was not properlgefaThese assertions in the
Draft Defence were unnecessary and unwarrantedadke with the Tribunal they
were wholly improper, prejudicial to the adminisioa of justice and likely to bring

the profession into disrepute.

(g) The Opinion

71

72

73

Mr Apsion submitted that
() it has never been specified how the Opinion wadegaate;

(i) neither Counsel for the BSB or the Tribunal statéich propositions of law
were legally incorrect or unsustainable save far phoposition relating to
“golf course conversations”. Mr Apsion alleged that maintained and still
did that whilst he had made a novel propositiomas not necessarily legally
incorrect or unsustainable. Without such pointmgdaken there would be
no breakthrough in the law. He suggested he miglve lbeen subject to
criticism if he had not advanced it; and

(iii) to the extent that it was suggested that he shioad@ given a rendering of
the basic elements of the law of libel this wasepdy unnecessary, as Mr
Dilnot had emphasised to him that he had not plbtisany libel.

We reject these submissions. The defects in thai@pand Mr Apsion’s advice had
been specified. The Scott Schedule listed overatficular defects. These include a
number of allegations of propositions of law thaerev legally incorrect or
unsustainable other than thgotf course conversatiohsWe refer to points 12, 15,
and 19. These issues were developed in submissithie (Tribunal by Counsel for the
BSB and responded to by Mr ApsithAs to the golf course conversations in his
Opinion Mr Apsion said:

“However the only recipients of Mr Dilnot's publicats were Mr Hinton he had
worked with and the builder, Mr Underwookh average member of the public would
recognise that “golf course conversations”, viewslganged in a pub and matters
discussed at a professional or trading associati@re understandable. The sort of
matters raised by Mr Dilnot were no more insididhan matters discussed between
barristers at lunches in their Inns about solicgpray clients and so on. Indeed,
barristers are often trenchant about judges. Ifailthese matters were wrapped up in
libel actions, the Royal Courts of Justice wouldidano capacity to deal with any
other aspect of justice.”

Mr Apsion supplied little detail either before ushefore the Tribunal as to how he
proposed to argue his novel point of law. Indeaddpiproach before the Tribunal had
been to simply say,You do enjoy privilege when the 2 of you are waykim a
company. In other wordsThis client is untrustworthy. Get his money upnit or
‘do not take him because he is unreliable’ Thatagered by privilege.When asked
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for the grounds for that assertion he sdidist is. Case law says so. | was merely
extrapolating or, as one judge said to me once:iffvedy knows that’. ... Even
though they are not within the corporate structtiney are employed by the same
man on the same building j88 We accept BSB’s submission that this did not
amount to a defence. The allegations pleaded iR #ntculars of Claim were serious
defamatory allegations against a professional mamely dishonestly fabricating a
claim. Whilst it is correct that the publicationgene extremely limited, and arguably,
to people who would or might not believe them tothes these points went to
damage not liability.

We have already given our reasons for rejectingthmmission that Mr Dilnot’'s case
was all about publication.

(h) Ratification

75

Mr Apsion submitted that he was in someway absobhstr Dilnot and Coodes had
ratified the Draft Defence: the former by signig tStatement of Truth and the latter
by filing the document. We do not understand hois #ffords Mr Apsion with a
defence to disciplinary charges of lack of competeand the provision of sub-
standard service. Mr Dilnot as the lay client waso position to evaluate the legal
and procedural aspects of the Draft Defence orathéce he was given. He was
entitled to rely on Mr Apsion. The most that coldd said in relation to Coode’s
conduct was that it was some evidence that thedplgawas not sub-standard.
However in our view the mistakes in the Draft Defenwere so basic that we would
place no weight on any such evidence.

(i) Someone else was to blame for Mr Dilnot’s misftune

76

77

Mr Apsion made frequent reference to Mr Dilnot lgpithe author of his own
misfortune or to Mr Butler as having been the canfsls difficulties. He referred to
Mr Dilnot’s failure to accept his advice to settésd to Mr Dilnot’s rejection of the
offers made by Mr Davey. He also submitted thatButler had been criticised by
the trial judge at the defamation proceedings. etised Mr Dilnot of perjury in the
defamation proceedings given his action ultimatéyled. We find in these
submissions no materiality to the validity of thesaiplinary charges which Mr
Apsion faced. These charges go only to the propart competence of Mr Apsion’s
professional conduct on behalf of his then cliemtirty the limited period when he
was under instructions from such client.

Mr Apsion submitted that there was no suggestian s Defence would have been
struck out. He said that was mere speculation.dferned us to Prest v. Secretary of
State for Waleg1984] FTF 28 February (CA) and Antoniades v. it [1990] 1
AC 417. He submitted that these showed that suleseqeridence was a guide to
what went before. It was not conclusive but thercaould look at it. With the
consent of the BSB’s counsel he took us not topsy @ the report of this case but to
a summary he wrote about Prest“Agricultural Land Valuation in Tax Cases”
published by RGA Publications of Bude. Mr Apsiorote this:

“[Prest] provides authority for the fact that a Court, abgl necessary implication a

valuer, can, in ascertaining facts on a particutiate (say 31 March 1982) take into
account subsequent events (such as, for examp8h fifices.) Such subsequent
events are not necessarily conclusive and nee@vest be accorded weight; but they
can be considered: ...."

He did not identify any particular passages_in Addesbut we note that Lord
Oliver at page 469 said this:

Transcript Day 2 pp. 68 - 69
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“But though subsequent conduct is irrelevant asidricaconstruction it is certainly
admissible as evidence on the question of whetfeedbcuments were or were not
genuine documents giving effect to the parties truentions

Lord Jauncy made a statement to similar effecagept75.

Mr Apsion drew our attention to the Tribunal’'s mefiece, when dealing with Charge
8 (excessive fees) to theirichallenged evidence of the replacement barridir,
Rupert Butlet.** However this reference has to be read in the zbrbé the
Tribunal’'s clear, and in our view correct, appro#iedt it made no findings as to what
the effect of the work had actually been, as oppdséts potentiaf®

In our judgment the work carried out by Mr Apsioaswsub-standard and its potential
for harm was obvious. A defective pleading canhmedubject of pre-trial attack or
can lead to the client reaching trial without tlaegmeters of the case being identified
at all or correctly. All of this can cost the cltgn the sense that he may have to pay
more in legal fees, costs, interest and damagesedver any pleading raising an
unparticularised defence of justification in defaima proceedings where damages
are at large and assessed as at judgment is @diieaiiimissible in aggravation of
damages.

For completeness, in case we are wrong about thearee to this appeal of the
actual effect of Mr Apsion’s work, we find that ipotential to harm the client did

occur to a material extent. In this context we hewesidered Mr Butler’s statement
in the light of Mr Davey's 26 August 2006 letter.eVéccept that Mr Butler and Mr

Davey have different views about the effect of Mysfon’s Defence on the prospects
of settlement of the defamation proceedings. Howéaem occurred in a different

way. In our view it is inconceivable that the apption to strike out would have

failed. The only way to avoid the order being made taken: Mr Apsion’s Defence

was withdrawn and replaced at the client’s costs.

() The attacks on Mr Dilnot
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Mr Apsion made a number of submissions to the effteat Mr Dilnot lied in his
dealings with him and questioning his motives fomplaining to the BSB. We
allowed Mr Apsion to show us a photocopy from hesgport. He said that the date
stamp “Lima 5 May 2005” coupled with the fact thatwas on a 24 hour journey and
his mobile phone was limited meant that the teleghconversation on 4 May 2005
that Mr Dilnot referred to in his complaint to tieibunal cannot have taken place.
Mr Apsion also made frequent reference to a lattetten by Hugh James to the
BMIF dated 27 March 2006. This letter rejected BMIF’'s proposals but put
forward terms on which the negligence action cdagdsettled. These terms required
Mr Apsion to refund the fees Mr Dilnot had paid,ypgeneral compensation of
£1,500 and take account of any possible adverses’ casards in the defamation
proceedings. If these terms were met Mr Dilnot wo@brmally withdraw his
complaint against Mr Apsion.

These submissions are irrelevant in the circumstn€this case. We repeat that the
key issue on all the charges is whether the workAlgsion did for Mr Dilnot was
sub-standard and these matters do not assist iesaildg that question. In relation to
the specific attacks referred to above: -

() these allegations can only be made on a propeestiad basis. That would
have involved the cross-examination of Mr Dilnotdaklr Apsion giving

Transcript Day 3 pp. 21 - 22.
Transcript Day 3 pp. 21 - 22
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(ii)

evidence to the Tribunal. Mr Apsion chose thathmegitstep be taken. These
allegations are therefore unsustained; and

in any event the telephone conversation is of gaiitance as it occurred
outside the relevant period identified in the cleargn any event Mr Dilnot's
desire to resolve his disputes with Mr Apsion istgunderstandable. The
BSB and the Complaints Commissioner determine whatpublic interest
needs and requires.

We find it regrettable that Mr Apsion chose to mékese serious allegations against
Mr Dilnot solely by way of submission.

(k) Mr Apsion’s competence
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As to his competence Mr Apsion’s submissions asemted before us were that: -

@

(ii)

(iii)

(iv)

v

(Vi)

(vii)

(viii)

the Tribunal failed to take account of the unchagked facts that:
(a) he had lectured on the law of defamation;

(b) he had advised about 600 Lloyds names in or al228-1994 many
of whom were making or wished to make potentialfadnatory
remarks about Lloyds and many of its officials anahembers; and

(©) as an author and publisher he had to be constawigre of
developments in the realm of libel.

the BSB had alleged that he failed to attend re€&D courses in the law of
libel. As an established practitioner he was nquired to attend any CPD
courses until 2005 and Mr Dilnot came to see hifdarch 2005;

the charges should have referred to the case istiqnaather than any libel
case. There were some libel cases he would undeotakis own and others
in connection with which he would advise the engagyet of a specialist
practitioner;

the Tribunal had failed to take account of how virellhad acquitted himself
in connection with Mr Dilnot's case. He had advissettlement and his
counterclaim had provoked a Part 36 offer;

the Tribunal had wrongly rejected Mr Apsion’s subsion that the only issue
in the defamation proceedings were publication;

the BSB was unable to grasp the law of maliciows@cution and to interpret
the import of Gregory.

Mr Dilnot had been adamant that he had not pubdishey defamation and
the Act did not apply nor the option of an offeramhends; and

measuring success by the number of reported caseghich a barrister
appears does not provide an objective assessméme giuality of his or her
work. Mr Apsion submitted that a barrister should & minimise damage to
a client and not waste court time. He referred tmdLWoolf's Access to
Justice Report.

Mr Apsion submitted that he had seen Mr Dilnotréacial hours, short notice and at
one stage had incurred a £500 surcharge on anlaeeoficket. Mr Apsion did not
give evidence to the effect that these circumstines affected his experience or
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competence to accept the instructions, or the atandf the work he had produced
although in submission before the Tribunal he ssggkthat he had had insufficient
time to carry out the necessary resedfdle put no weight on such a suggestion. It
has not been properly established. It is at odds ki oft stated assertion that he did
not research as the case had nothing to do witmdgfon. We doubt that much time
at all is needed to carry out the basic researeldeteto avoid the simple mistakes
made by Mr Apsion. Moreover the point does not tdke Apsion very far. He
should, if concerned about this, have declineditis&ructions and at the very least
warned Mr Dilnot about it. There was no evidenceha material we had seen that
Mr Dilnot was so warned.

We have already dismissed the submissions made)in (vii). In our view the key
point, and identified as such by the Tribunal, wdether or not Mr Apsion’s advice
and work contained basic errors of defamation \M&.agree with the Tribunal that it
did. The Tribunal also took account of the factt thtt Apsion had admitted that he
had dealt rarely with defamation cases and hadcagted out any research to
ascertain the applicable law. Nothing Mr Apsion kagl before us demonstrates that
the Tribunal’s findings as to his competence arengr We agree with them.

Part 8: Conclusion on the appeal against the Tribual’s findings

87

The criminal standard of proof must be applied whdjudicating upon charges of
professional misconduct. The civil standard of pryaplies to charges of inadequate
professional service. Having read the Tribunal'seftdly reasoned judgment and
considered fully the material before them and ngur judgment the Tribunal were
entitled to conclude that Mr Apsion was guilty diacges 1, 2, 4, 5, 6, 7 and 8.
Having considered the material before us, we agitetheir decision.

Part 9: The appeal against sentence
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Before the Tribunal Mr Apsion was given time to swoier his submissions in
mitigation?’ The Tribunal repeatedly invited him to consideingerepresented and
advised him to take time and care in the submissi@made about mitigation. Mr
Apsion was adamant that he did not wish to be sgmted on mitigation. He made
no submissions apart from indicating his view tihat appropriate sentence would be
a reprimand. Mr Apsion was plainly concerned that vould be incriminating
himself if he were to make mitigation submissions.

Mr Apsion has one previous disciplinary finding aga him. In June 2003 Mr
Apsion, then represented by Leading Counsel haditetinone charge of
professional misconduct. The particulars of themde were that in 2002 Mr Apsion
in representing a client before the Crown Courtgagred in conduct that was
discreditable to a barrister in that he demondirétat he was unaware of the law in
respect of the procedure to be followed in an appegainst conviction from a
Magistrates Court to a Crown Court. For this Mrsim was fined £1,000 and
reprimanded by the Tribunal. Mr Apsion did not eplpthis sentence. The record
identified 11 reasons for imposing that sentennesummary they showed that Mr
Apsion, through Leading Counsel, had acceptedhbatad made basic mistakes on
points of law that would not have been made by smmepractising criminal law
regularly and that his behaviour had reached thestiold of discreditable conduct.
However Mr Apsion had made his lay and professiaoéititor aware of his lack of
experience, had pleaded guilty and had statedchtestion to refrain from accepting
instructions to appear in criminal cases in tharkeit

Transcript Day 2 p. 62
Chairman’s Report of Proceedings of the Tribypaahgraph 16, Transcript Day 3 p. 24.
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We have read the reasons given by the Tribunatf@entence. They were these:
0] on any view this was a serious case given thedéckhmpetence found,;

(i) Mr Apsion’s own conduct on his own behalf of thiale matter had to be
disregarded. It could neither enhance or mitigatesentence;

(iii) Mr Apsion’s approach to his instructions was sorofgssional that he was
not competent to practice in the field of defamat all;

(iv) it was impossible to gauge accurately what the ohpd Mr Apsion’s
participation in Mr Dilnot’s case had been;

(V) Mr Apsion had shown no remorse indeed had soughass the blame on to
his former client for his own failings;

(vi) Mr Apsion had not made any corresponding concessomelation to
defamation cases as he had made in the previoysl@oinagainst him;

(vii) the findings in the present case in important wagembled the findings of
the earlier Tribunal; and

(viiiy  of particular concern was that as a public accesssber the filter of another
professional between client and Barrister was ufea. The lay client was
thus especially vulnerable to any shortcomingseeith service or for that
matter, levels of charging fees for work done.

Mr Apsion addressed us at length on sentence, gawade it clear that he did not
accept that he was guilty of any of the presentrggg| He submitted that the
Tribunal’s sentence had been unfair and dispropuate for a number of reasons.

He compared the Tribunal's decision in the presm#e with the decision in the
previous complaint where he had not been suspefidedpractice at all. He took
issue with a number of the reasons given by theigue Tribunal for imposing the
sentence. He said that he had not accepted thatoines of law put forward were
misconceived and wrong in law or that someone miagt criminal law regularly

would not have made such errors. He accepted thadlihg Counsel on his behalf
had conceded that his behaviour reached the tHoksfia@iscreditable conduct, but
said that he was not happy that such concessiobdetmade.

Mr Apsion also said that he had been through thre@mncil's Sentencing Log and
on to the Bar Council’s web site. No one had besaitdvith as harshly as he had.

He further submitted that the effect of the ordasvio disbar him. He practised on
his own. All his work since 2004, when he had diedi as a direct access lawyer,
had come through direct access. He had lost £200880a result of his immediate
suspension.

He also told us that he had reviewed his procedamdbat a client could not come to
his office at all times, call him at all times ang and speak to his secretary when he
knew he was abroad. Mrs O’Brien, who also addressedold us she had instigated
changes to Mr Apsion’s documentation procedures. I&td told Mr Apsion his files
needed to be better organised, and that he needssht each of his documents as if
it were a £50 note. She had considered watermarkirajother security steps. She
expanded on these measures in her submissionsSdtémber 2008.

Mr Apsion also said that he did not intend to dother libel or libel related matter
again. Whilst he might have been able to help inamimatters he was quite happy to

23



97

98

99

deny the general public his services on libel. Hmvehe regarded tax cases quite
differently.

Specifically as to the order to repay his fees émeated his submission that Mr
Dilnot was motivated by a desire to extract morreynfthe BMIF.

Finally he submitted that he should not have tothayBSB’s costs given their failure
to take up the offer by Mr Davey of further assisg Although he initially indicated
that he thought time served was an appropriatenseat his final position was that he
should be reprimanded in relation to the typogreglheérror in the draft Defence.

In our judgment we do not think that in the lighttbe material before them the
Tribunal can be criticised for reaching the deacisithey did. We have considered the
further submissions and information available toamsl in our view they do not
change the matter. We adopt their reasons saeifand would add this:

() there were important differences between the pusvimatter and this one.
The previous complaint did not arise out of publocess work. At that stage
Mr Apsion was not able to take such work. In thevpyus complaint Mr
Apsion had realised that he lacked relevant expeei@nd had made both the
lay client and his instructing solicitors awaretlot. In the present complaint
Mr Apsion had shown no such self-awareness. Hernaef@med Mr Dilnot
of any limitations to his ability to deal adequat&lith his instructions. We
can place no weight on the complaints Mr Apsion nmakes about the
reasoning of the previous Tribunal or the conduddtis Leading Counsel in
the previous matter. The appropriate way to raisgh scomplaints was to
appeal the sentence. No such appeal was made;

(i) we have considered the Bar Council’'s Sentencing bod the Bar Standard
Board’'s Sentencing Log on the web site. The infeionaavailable about any
particular sentence is limited. These sources shimat serious charges
receive more severe sentences such as suspensidpsidn was convicted
of serious charges. It is not disproportionate despthe sentence imposed in
this case in the context of a professional condictd 3 findings of
professional misconduct based on his incompetence.

(iii) Mr Apsion has not been disbarred. When his suspensnds he may
continue to practice as a barrister other thaniicdaccess. In any event we
have to balance his interests with the public egem protecting clients who
use the direct access scheme;

(iv) we note the steps taken to improve his adminisggbrocedures. However
these do not address the key complaint made agdns®psion: his
competence in advising clients;

(V) we also note Mr Apsion’s intention not to accetinctions in libel and libel
related matters. However this concession, at #tesdtage, does not have the
same significance this time. It is not linked asvés in the previous matter
with an awareness and acceptance of the mistakemitied. Moreover in
the space of 3 years Mr Apsion has provided sulatan professional
services to 2 clients, conduct that was discrelfittbba barrister;

(vi) Mr Dilnot’'s alleged motive is irrelevant. The woitkat was done was
seriously sub-standard; and

(vii) for the reasons we have already given the BSB lmadhbtigation to seek
further assistance from Mr Davey.
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Part 10: Conclusion

100 Charges 1, 2, 4, 5, 6, 7, and 8 have been made the requisite standard of proof to
our satisfaction. We dismiss Mr Apsion’s appealiagfathe Tribunal’s findings and
sentence. As indicated at the close of the heammgsvill, on the handing down of
this judgment, invite further submissions on cdistfore making any costs order.
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