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Mr Justice Eady :

1.

The Claimant applies in this libel action to striket the defences of justification and
fair comment as being unsustainable for a variétyeasons. One of the principal
complaints is of a lack of clarity as to the casehas to meet. Mr Warby QC, on his
behalf, placed in the forefront of his argument finedamental proposition that time
and costs should not be wasted in pleading to aevagd incoherent case.

The application is dated 18 June 2010. On 26 Ndesnthe Defendants sought
permission to amend the terms of their defencejoutt in an attempt to clarify their
case. It was thus decided at the outset of thergeéefore me to treat the draft
amended defence as being the Defendants’ “best ahdtto address the Claimant’'s
criticisms of that.

Mr Warby emphasised that he was not necessarilgesiigpg that it would be
impossible to formulate a defence of justificationcomment such as would pass
muster in accordance with pleading principles. wWes simply adopting the stance
that his client was entitled to know with clarignd without obfuscation, precisely the
case against him. It is at least clear, aftehfmrattempts at clarification in the course
of oral submissions, that some of the allegatiangkt to be justified are very serious
and would appear to involve the practice of a g&st and wide-ranging policy of
corruption. It is in that context that Mr Warbyghlighted the longstanding principle
that he is entitled to have the particularity ofiadictment: Hickinbotham v Leach
(1842) 10 M & W 361.

On the second day of the hearing, when Mr Price agasing towards the end of his
submissions on the Defendants’ behalf, he prodaexther draft which had been
submitted to the Claimant’s advisers the previousnang. Mr Warby was thus
confronted with a shifting target and simply sultedtthat the defence of justification
should be struck out and any new proposals assess#tkir merits at such time as
Mr Price had had the opportunity to think througk d¢lients’ case, at his leisure, and
to absorb fully Mr Warby’s criticisms. | rather reg that this would be more
satisfactory than tinkering with any of the threafts produced so far, and especially
in a case where the implications are so seriouss far better to give the Defendants
the time to express their case with appropriatatglaather than adopting too “rough
and ready” an approach. It certainly emerged énciburse of Mr Price’s submissions
that the Defendants now wish to make much moragstfarward allegations of
wrongdoing against the Claimant than those expdessthe circumlocutory terms of
the first, second and third drafts.

The Claimant has suggested that he is the largesirdf funds to the Conservative
Party in its history, to the tune of somewhere atb10m. He was appointed to the
House of Lords in 2000, when the current Foreigar&ary, Mr William Hague, was

the leader of the party and upon his recommendatidrere was some controversy at
the time as to his tax status, following which h&vey an assurance before his
appointment that he would become resident in thrssdiction for tax purposes.

There were those who expressed the view thatiitaigpropriate for people who do

not pay taxes in the United Kingdom to participateéhe processes of its legislature.
He is now, like all other members of the House ofds, treated for tax purposes as
ordinarily resident and domiciled here (by virtdess.41 and 42 of the Constitutional
Reform and Governance Act 2010). At all events dlear that the focus of much of
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the Claimant’'s business activities is elsewhere, amgarticular, in the Caribbean
region.

In these proceedings, he complains of allegatioredemin The Independent
newspaper, on 19 and 20 November 2009, and comdspgy on its website from
that time onwards. The First Defendant was thbauind the Third Defendant was
at that time the editor. The Second Defendant thvemed the newspaper.

The first article was introduced as the lead starythe front page under the heading
“Ashcroft's bank lent millions to disgraced preniier That is a reference to Mr
Michael Misick, the former Prime Minister of the rkg & Caicos Islands (“TCI"). It
continued on page 2 under the further heading “Adhtputs any hope of democracy
here at risk”. It is there said of Mr Misick th&e came to power in 2003 with,
according to his own claim, assets of only $50,000thereafter funded “a celebrity
lifestyle” and by 2008 “claimed a net worth of ‘$80or $180m™. It refers to
accusations against him of benefiting from impropates of Crown land and of
taking bribes from developers. The second arteds spread across three pages
under the main heading “How Ashcroft became thé&éato paradise”.

It is the Claimant’s case that both these artisigdicate him clearly, in the eyes of a
reasonable and fair-minded reader, as one whacpaties in corrupt activities in the
TCI. Moreover, the second article contains an tamithl accusation against him that
he told a “blatant lie” in his solicitor’s letteddressed to the Defendants in an attempt
to cover up his conduct. This distinct allegatasises from an inset black box on the
first page of the 20 November articles under thadivey “Michael Ashcroft and The
Independent”. This was apparently inserted, inesbaste, by way of response to the
solicitor's complaint following the first articlelt purported to state his case, as the
Defendants at that time apparently understoodhd,cntainednter alia the sentence
“Neither Lord Ashcroft nor any company associatethWwim lent money to the Turks
& Caicos Prime Minister Michael Misick”. It is ghithat this summary of his
position, together with the fourth paragraph of Hréicle, misrepresents what his
lawyers actually said.

It is necessary to have in mind, by way of backghuhe fact that concerns were
raised about governance in the TCI by the Foreiffai’s8 Committee of the House of
Commons. As a result, Sir Robin Auld was engagedatrry out an investigation
(“the Inquiry”) and to report. The Independent states that one of his tasks was to
inquire into how Mr Misick funded his lifestyle aratquired his massive wealth over
so short a time span. When he reported in 2000,R8bin’s concerns about
corruption and “amorality” led the UK government tmpose direct rule from
London, which for the time being continues.

The defamatory meanings which the Claimant attebutin paragraph 7 of his
particulars of claim, to the first article werefadows:

“(1) that the Claimant is guilty of engaging in nqut dealings
with Michael Misick, the notoriously corrupt exgmier
of the Turks & Caicos Islands by

(@) procuring companies that he controls to prewidst
loans to Mr Misick to finance the building of Mr
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13.

Misick’s palatial home and fund his lavish lifylst,
all with a view to buying illicit political inflence to
serve the Claimant’s private interests; and

(b) corruptly exploiting the influence he acquiiadhis
way so as to serve his own interests and to subve
democracy in the Turks & Caicos Islands;

(2) that the Claimant was thereby party to théuce of
political amorality under the Misick regime whishas
uncovered by an official report, and which made it
necessary for the British Government to imposeatir
rule; and further

(3) that the Claimant's behaviour in the Turks Gaicos
Islands provided good grounds to fear that he djoifl
the Conservatives were to win the forthcoming Gane
Election, exploit his wealth and influence in suchvay
as entirely to undermine any prospect of demociadiye
Islands by causing the Foreign Office to alterptdicy
towards the Islands so as to facilitate furthelitipal
corruption there by the Claimant in furtherance hos
private interests.”

The natural and ordinary meanings attributed tofitts¢ article, in paragraphs 7(1)
and 7(2) of the particulars of claim, as cited ahoare also attributed to the second
article. Additionally, however, it is said in pgraph 11 that it bore the following
meanings:

“(3) that the Claimant’'s behaviour in the Turks &ai€os
Islands provided good grounds to fear that if the
Conservatives came to power at the next electien t
Claimant would bring about a premature abandonroént
direct rule from the United Kingdom and resume his
corrupt activities in the Islands; and

(4) that the Claimant had told blatant lies in atempt to
cover up his corrupt dealings with Mr Misick, bgidely
denying that British Caribbean Bank had lent Mrsigk
$5m and by claiming that neither he nor any corgpan
associated with him had lent money to Mr Misick.”

Although the Defendants deny that the publicatiese defamatory, it has not been
suggested that they were incapable of bearing athedClaimant’s meanings. Those
which the Defendants seek to justify were set outthe original defence in
accordance with the practice sanctioned by the tGiukppeal inLucas-Box v News
Group Newspapers Ltd [1986] 1 WLR 147.

The second version of the Defendants’ meaning$orasulated for the purposes of
the application to amend last November, was inetheems so far as the first article
was concerned:
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“7.1 The Claimant’'s bank (“BCB”) lent millions ofatlars to
Michael Misick, the notoriously corrupt former Rrier
of the TCI (to the knowledge of the Claimant bathto
the loans and the fact that Mr Misick was corrapt
motivated by the desire on the part of the Clairtan
obtain influence and benefit which led to Mr Misioeing
favourably treated).

7.2 The Claimant is associated with Johnston which
constructed and funded Mr Misick’'s beachfront niams
through BCB and Leeward Ltd which sold the land on
which the mansion was built and funded by BCBt(t®
knowledge of the Claimant both as to the fundingd sale
and in relation to the funding motivated by thesicke on
the part of the Claimant to obtain influence arehddit
which led to Mr Misick being favourably treated).

7.3 The Claimant’s son, appointed by the Claimantun
BCB in the TCI, had a close relationship with MrsMk,
which included administering his bank accountstfte
knowledge of the Claimant and motivated by theirdes
on the part of the Claimant to obtain influencd aenefit
which led to Mr Misick being favourably treated).

7.4 The Claimant, through BCB, helped to finance Mr
Misick’'s lavish lifestyle (to the knowledge of the
Claimant and motivated by the desire on the pérthe
Claimant to obtain influence and benefit).

7.5 The Claimant was aware that Mr Misick was cptrrand
that through BCB, he was helping him to pursuavish
lifestyle.

7.6 The Claimant’s dealings with Mr Misick (throuBICB as
set out in paragraphs 7.47 to 7.52 below) weravaietd
by the desire on the part of the Claimant to abtai
influence and benefit which led to Mr Misick being
favourably treated.

7.7 The Claimant was knowingly party to and a biereafy of
the culture of political amorality in the TCI wihiovas
uncovered by the [Foreign Affairs Committee] Rezord
the Inquiry and which made it necessary for theidbr
government to impose direct rule.

7.8 At all relevant times, the Claimant conducteddelf in a
manner to give rise to good grounds for concerer tns
power to wield influence in the TCI in the evehat (as
transpired) the Conservatives won power so ageh it
on its path to good governance and away from titteire
of political amorality identified by the Inquiry.
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7.9 In consequence, tangible safeguards should ubeinp
place to keep the Claimant away from policy onTka.

7.10 In consequence, the close relationship betwt®n
Claimant and William Hague is alarming because Mr
Hague at the date of publication stood to becooreign
Secretary in a future Conservative government (@dd
become Foreign Secretary) with responsibility fbe
TCL”

The Defendants rely on the saingas-Box meanings, for the purposes of the second
article, as those set out under paragraphs 7.18tofthe proposed amended defence.
Additionally, at paragraph 13, they rely upon thidwing specific meanings:

“13.2 In an attempt to downplay his dealings wth Misick
and his involvement in the culture of politicaharality
identified by the Inquiry the Claimant:

13.2.1 Lied by denying that he attempted to buy
influence in the TCI by lending money.

13.2.2 Lied by describing the allegation that he
indirectly funded and built Mr Misick’s mansion
as ‘completely unfounded'.

13.2.3 Lied by denying that any company associated
with him had lent money to Mr Misick torfd a
lavish lifestyle, or for his private or personake.

13.2.4 Lied by denying that he had any economic
interest in Johnston.

13.2.5 Sought to obfuscate in relation to the $an
loan and his association with Johnston and was
guilty of an economy with the truth and a lack of
candour and frankness reasonably to be expected
of someone in his political and commercial
position.”

By the conclusion of the hearing, Mr Warby told that he had been persuaded that
the first three of the.ucas-Box meanings set out in paragraph 13.2 of the defence
should be allowed to stand, as representing at &eammble plea. He maintained his
challenge, however, to the other meanings.

So far as thé_ucas-Box meanings are concerned, the only proposed amertsinmen
the third of the defences (produced towards theadrdr Price’s oral submissions)
involved the deletion of paragraphs 7.5 and 7.6[hefe were other proposed
amendments to the particulars themselves.) Thicplrs of justification run from
paragraphs 7.11 to 7.67 (over 21 pages of the ipigadThere is no need to set them
outin extenso, but | shall refer to individual sub-paragraphsad when necessary.
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21.

22.

23.

24,

The third version of the defence contained no chartg thelLucas-Box meanings
attributed to the second article.

There was criticism on both sides of the form inickhthe parties’ respective
meanings were set out. Mr Price, for the Deferglasumplained that the Claimant’s
meanings were artificially composite and Mr Warlysthat those of the Defendants
were inappropriately “atomised” and led to the Deli@nts attempting to justify non-
defamatory meanings. Be that as it may, it sooarged in the course of argument
that, so far as substance was concerned, thereatves less between the parties than
might at first appear.

Criticism was directed both to theucas-Box meanings and to the particulars of
justification intended to support them. Of counsetjl thelLucas-Box meanings have
settled into their final form, it may be thougheprature to direct too much attention
to the particulars, since their relevance can drdyjudged against the meanings to
which they are directed. Inevitably, however, soatention was directed in the
course of submissions to both.

Despite the earlier obscurity, Mr Price stated thiatclients’ intention was, or at any
rate now is, to allege that the British CaribbeamiB(“BCB”) is the Claimant’s, not
merely by reference to his shareholding, but alsdhe sense that he directs its
activities and decision-making: it follows that the Defendants’ proposed case, the
bank’s directors and executives merely do what they told (either directly or
indirectly) by the Claimant. He must, thereforgke direct responsibility for every
decision of the bank to which reference is madiéparticulars of justification (for
example, whether to make a loan to any particubanpgany or individual, and upon
what terms, and whether or not to enforce the neygay of capital or interest).

The Defendants now wish also to allege, as | umaedsit, that the Claimant
bankrolled corrupt politicians in Belize and in th€l by authorising loans to be
made on non-commercial terms — the purpose beirmnable the Claimant to exert
political influence and to obtain commercial adway®s in return (i.e. corruptly).

So far as the Conservative Party in this jurisditis concerned, the Defendants’ case
appears to be that it would be in the Claimantiergsts to have direct rule brought to
an end in the TCI as soon as possible, so as tdeshan to take further advantage of
his corrupt activities. Accordingly, they say,ist “alarming” and/or gives “good
grounds for concern” that the Claimant has appardhtence over the Conservative
Party, and Mr Hague in particular (who has respuliy ultimately for the TCI), and
may be in a position to affect government policytiba TCI and, in particular, on the
length of time for which direct rule continues.

If these allegations are to be made, they must adentlearly and unequivocally.
Hitherto, so far as | can understand the rathdushf allegations contained in the
particulars, the Defendants appear to have steelest of accusations of direct
involvement in corruption. The particulars contaigood deal of allegations which
would not support, in themselves, any defamatorgmrgy and are thus irrelevant.

As | have said, it is undesirable at this staggaanto any of the current particulars in
any detail, but it will suffice to set out paraghap7.32 to 7.35 to illustrate the
obfuscation of which Mr Warby complains:
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“7.32

7.33

7.34

7.35

7.35.1

In 1995 the Claimant through Leeward Ltd, a
subsidiary of Belize Holdings Inc (“BHI”) which ag
owned and controlled by the Claimant, acquired fo
development a large amount of land at the easigrn
of Providenciales, known as Leeward. For a waoé
reasons including its stunning natural beautyyat a
prime site for profitable development, which whe
Claimant’s intention.

In 1994 the Claimant, through BHI, acquirebdnkion.

In 1995 he moved its headquarters to Provideesial
order to take advantage of development in Leeward
and elsewhere in the TCI.

At around the same time that the Claimant iaedu
Leeward Ltd and Johnston he expanded BCB to TCI.

In 1996 the Claimant brought in Allan Forrestrun
Johnston. In 1999 Johnston was bought by Oxford
Ventures Ltd, a TCI company. This was said taabe
management buyout. Mr Forrest has continuediro r
Johnston and remains an associate of the Claimant
Further, at all relevant times BCB has been the
financial backer of Johnston, which has given the
Claimant practical control and a financial intdrén

the success of the company. On or about 7 Y 2
BCB appointed Keith Arnold receiver of Johnston
pursuant to a debenture between BCB and Johnston
dated 27 July 2000. Mr Arnold was appointed
chairman of Belize Telemedia Ltd 2005 asda
trustee of the Hayward Charitable Belize Truste(s
further below) and is also an associate of treenint.

By way of further particularisation, the Bedflants
allege that the Claimant and Mr Forrest are
longstanding business associates. It was thien@id
who brought in Mr Forrest to manage Johnstontshor
after he acquired it and they have had an ongoing
business association since 1999. Mr Forrest ¢s-a
trustee of the Hayward Charitable Belize Trustolh

it is to be inferred, is controlled by the Clamhand
claims to have net assets in excess of $150omilli
from its investment in Belize Telemedia Ltd, whic
was formerly owned by Carlisle Holdings Limitexeé
further below) and held a communications monopoly
in Belize. The Trust is making a claim agairts t
government of Belize following the nationalisatiof
Belize Telemedia Ltd. BCB is also making a claim
against the government arising from a $22.5 anilli
loan from BCB to Belize Telemedia Ltd in 200A
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press release in relation to BCB’s claim and itetd
it appear on the Trust’s website.

7.35.2 The association between them is relevantthi®
Claimant’s association with Johnston and Leewadd
and associated companies, his level of influendbe
TCI, his helping to fund the lavish lifestyle ®ir
Misick, his involvement in the culture of amotgli
which was uncovered by the FAC Report and the
Inquiry and which made it necessary for the Bhiti
government to impose direct rule and his dishgnes
and/or lack of candour and/or economy with thuhtr
in relation to the questions asked of him by Hirest
Defendant and Davenport Lyons’ letter of 19
November.”

| shall address Mr Warby’s complaints about thedddantsLucas-Box meanings in

a little more detail. These are central becaushisi submissions on meaning are
accepted, the defences of justification as thewdstat the moment would be

fundamentally undermined. It would follow that theany sub-paragraphs of the
particulars of justification would also have todieod to one side, and either omitted
or redrafted, to fit in with any reformulation dfeLucas-Box paragraphs.

Paragraph 7.1. It is said that this is primarily a meaning con@éegBCB, rather than
the Claimant, and that banks are in the businedsnofing money. Without more,
therefore, the meaning is not defamatory of hinvenethough the former premier is
described as “notoriously corrupt”. There is noggestion that there was a
connection between the lending to that individuad any instance of corruption. It is
also linguistically odd in the sense that it iseg#td that BCB lent millions of dollars
to Mr Misick “ ... motivated by the desire on the paf the Claimant to obtain
influence and benefit”. This curiosity was adopited/r Price’s skeleton argument at
paragraph 30, where he says that the pleadingffisisatly clear because it alleges
that the Claimant “ ... had knowledge ... that the $eantions were motivated by [his]
desire for influence for which reason Mr Misick waeated favourably”. This
appears to be suggesting, therefore, that the @fdinvas personally a party to the
decision to lend the money — otherwise the attiiloudf a motive to him would make
no sense. Yet, until the oral submissions, theeBadints studiously drew back from
alleging that the Claimant himself made any suahsilens. The nearest they came to
it was to describe BCB as “his” bank. As | think Mrice now accepts, that in itself
is ambiguous. It may refer to nothing more tha@ @laimant’s shareholding. At
paragraph 7.23 he is referred to as “the owneramdroller of BCB since 1987”.
That, again, may refer to a controlling interestvithout any direct responsibility for
the conduct of day-to-day affairs.

The position has now been clarified, at least eodktent that the Defendants wish to
allege that the Claimant “controls” in the sensat tie directs the bank’s operations,
directly or indirectly, and that the executivestbé bank simply do his bidding,
including his son in the TCI, who is rather airdgscribed as “in thrall” to his father.
The case now seems to be that the Claimant dicgtthdathorise or direct the loans to
Mr Misick; that in doing so he was motivated bydesire to obtain political or
commercial influence; and that, with the same waditon, he directed that Mr Misick
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30.

31.

32.

should be “favourably treated”, meaning that he @ssused the repayment of capital
and/or instalments of interest. How these allegetiare to be proved is, of course,
quite another matter. It would at least be necgssahe pleading stage, however, for
the Defendants to set out those facts from whiely Hay a reasonable tribunal of fact
could infer the truth of these serious charges.

| bear in mind throughout this exercise, of couMe Price’s submission that it is not
for the court to dictate to a defendant how to glea defence of justification.
Nevertheless, it is legitimate for the court to &yd focus the parties on the real
dispute between them. Often this will include,arlibel context, ensuring that a
defendant is justifying a coherent defamatory maguaind, correspondingly, that the
claimant knows what he is supposed to have done.

Paragraph 7.2. The word “associated” is notoriously vague andfisn used in pleas
of justification to gloss over exactly what is bgirsaid as to the claimant's
involvement in disreputable conduct. Mr Warby sitbed that it would accord with
principle not to permit justification by mere assdion. He made reference in this
context to the cases @& Rajhi Banking & Investment Corp v Wall Sreet Journal
(Europe) Sorl (No 1) [2003] EWHC 1358 (QB) at [17] and [29] aAdl Rajhi Banking

& Investment Corp v Wall Street Journal (Europe) Sprl (No 2) [2003] EWHC 1776
(QB) at [17]. In order to pass muster, a pleadasdstciation” in particulars of
justification must itself be “guilty”. To put itreother way, any “association” on the
part of a claimant must itself be in some way rhprsible before it can play a
legitimate part in a plea of justification.

The paragraph is especially confusing since thereetes to Johnston and Leeward
Ltd do not appear to attribute any disreputabledoch to those companies.
Obviously, neither selling land nor funding the styaction of a house is inherently
wrong. It is, therefore, difficult to see how amagsociation with either of those
companies on the part of the Claimant could itbelfdisreputable or give rise to a
defamatory meaning. Yet again, however, the “cu paste” facility comes into
operation. Whatever it is that is criticised abthg funding through BCB is said to
have been “motivated”, in relation to the fundingesifically, by the Claimant’s
desire to obtain influence and benefit. Again st said that Mr Misick was
“favourably treated”. His direct involvement nedtierefore to be spelt out as best
the Defendants can.

This topic is picked up in the particulars at savggraphs 7.48 and 7.49. First, it is
said that Mr Misick was unable to provide to SirbRoAuld any evidence as to the
payment of interest or capital by him on commertans and/or in accordance with
loan agreements. This appears to be putting thelebuon Mr Misick or the Claimant
to prove the Defendants’ case. What needs tolegeal, if it is thought proper to do
so, is that the Claimant agreed to or approvedreangement whereby Mr Misick
was given loans, on favourable terms and/or witlaowt requirement for the payment
of interest or repayment of capital, and that #msngement was entered into from
the motive of obtaining improper influence.

Secondly, reference is made to the acquisitiorhatend of 2003 or beginning of
2004, by Mr Misick, of beachfront land at a substdrundervalue. The land was
said to be subject at that time to a charge irstim of $2.1m in favour of BCB which
was then released.
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There is also reference to the building of Belviéilla, financed by a loan of $4.72m
from a company called Coral Square Ltd (said to‘dssociated” with Johnston).
Again, it is said that Mr Misick was unable to pide any evidence of interest or
capital on commercial terms in relation to thatnloaWhat needs to be alleged in
relation to the Claimant is that he was involvedalh these transactions directly,
giving his approval and/or authorisation, speclficéko achieve a corrupt advantage
for himself by way of political or commercial inface. Moreover, it must be shown
that he knew of and sanctioned the “soft” loan rageaments.

Paragraph 7.3. This paragraph seems to relate to the Claima&ot's of whom it is
said that he had a close relationship with Mr Misend that, in particular, he
administered his bank accounts. Yet again, howdaher same words are cut and
pasted into the paragraph (“to the knowledge ofGhemant and motivated by the
desire on the part of the Claimant to obtain inflcee and benefit which led to Mr
Misick being favourably treated”). How can the mdact of administering Mr
Misick’s bank accounts, of itself, be said to betiraded by the Claimant’s desire to
obtain influence? It is necessary to allege anrap@r arrangement which, even if
entered into by his son, was authorised by then@lat — for the same improper
motive of achieving personal influence and benefso, again, it is necessary to
show the respects in which Mr Misick was “favousableated” and that this was at
the Claimant’s instigation.

Paragraph 7.4. Here the allegation is made directly about thair@ant, although
curiously the cutting and pasting means that “thein@ant, through BCB, helped to
finance Mr Misick’s lavish lifestyle to the knowlgd of the Claimant ... ”. This
hardly makes sense. The pasting here, howeveoymewhat truncated, since there is
no reference to Mr Misick having been “favourabhgated”. It is unclear also
whether this is a free-standing sub-paragraph ©in, or whether the “help” that
the Claimant is said to have given is distinct framat is alleged in the preceding
paragraphs. Mere funding cannot in itself be gistable and, if there is intended to
be a defamatory meaning in this sub-paragraphe&ds to be spelt out and, in
particular, if it is intended to suggest that sdmmreg corrupt occurred — presumably
different from Mr Misick having been “favourablyetited” (since that is specifically
not alleged).

Paragraphs 7.5 and 7.6. As | have already indicated, these now appeaat@ been
withdrawn in the latest version of the defence.

Paragraph 7.7. This is as vague a defamatory meaning as ondncagine. The
Claimant is said to have been “knowingly party ol @ beneficiary of the culture of
amorality in the TCI ... ”. Mr Warby submits, notn@éasonably, that this paragraph
is, to the extent that it is defamatory of the @lant at all, “unclear and incoherent”.
It must be clarified. It may be possible by refere to the findings of Sir Robin Auld
to refer to a “culture of amorality”, but the Detlants need to prove it for themselves
and, more importantly, to tie in the Claimant te tiole which he is supposed to have
played and, at least in general terms, the nattithkeobenefits he has derived from
this culture.

Paragraph 7.8. The Defendants have appeared so far to be ajegirrupt payments
to senior political figures in both Belize and th€l, authorised by the Claimant and
intended by him to achieve political and commerbiahefits for himself as a result.
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In this paragraph, by contrast, the allegationateeto the Conservative Party in this
jurisdiction. It is necessary, therefore, to sjpeit with clarity and specificity exactly
what “good grounds” are relied upon as giving tsehe concern as to his power to
wield influence in the TCI (for example, by thentenation of direct rule) through the
Conservative Party. The suggestion appears tdhétethere are such grounds for
supposing that he would use his connections wighQtinservative Party to divert the
TCI from “its path to good governance and away frtme culture of political
amorality identified by the [Auld] Inquiry”. Thas obviously a serious allegation, at
least in embryo, and it does need to be expresgadw any ambiguity at all.

Paragraphs 7.9 and 7.10. The same points can be made in relation to these
paragraphs. The facts need to be spelt out wethutimost clarity.

Paragraph 13.2. This is the only neWucas-Box meaning so far as the second article
is concerned. As | have made clear above, Mr Wautny only challenges sub-
paragraphs 13.2.4 and 13.2.5.

He argues that nowhere in the article was anytlsaigl which attributed to the
Claimant no more than obfuscation, or lack of camddn dealing with the
newspaper. He is presented to the readers asghawaale clear and unequivocal
statements. He was represented, in particulahaasg “totally denied” that BCB
had lent $5m to Mr Misick. That is to be foundtive fourth paragraph of the article.
This, together with the black box at the foot of@a886 (headed “Michael Ashcroft
and The Independent”), are said by Mr Warby to gige to the plain meaning of
blatant lying. | am asked to rule that the wordgablished are incapable, however,
of conveyingmerely that the Claimant was guilty of “economy with ttrath”, or
“lack of candour and frankness”. | agree thathbwdd come out and that the
Defendants should meet the allegation head on tyimy, if they are able to do so,
that the Claimant actually lied.

| do not propose to address the remainder of threcpkars in any detail for the
reasons given above. It is desirable, howeverefier to certain specific aspects of
them to which submissions were directed.

| turn first to the significance of Sir Robin Aukdteport on governance in the TCI.
There are large sections of the particulars whighsist in the recitation of chunks
from the report, which Mr Warby criticises on twdrpary grounds. Not only does
this offend against the principle that one doesphesid evidence (but only the facts it
is intended to prove), but a defendant cannot stpplea of justification simply by
reciting that someone else has asserted the factwhich he intends to rely or
believes them to be true. This has come to be knofvcourse, in recent years as the
“repetition rule”.

It is true that Mr Warby in his pleaded meanings haade reference to Sir Robin’s
report, by way of background, but that does not m#w®t any defamatory sting
relating to the Claimant can be justified by mereljting and pasting its contents.
Mr Price has sought to overcome this objectionrseiting, from time to time, that
Sir Robin has made some particular finding “cotggctThat is to say, he is adopting
the relevant finding(s) from the report and explycrecognising that he must make
the allegations good by adducing evidence indepghdef the report itself. But
lengthy citations simply clutter this part of thiegding.
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A further point to be made about Sir Robin’s repsithat it makes no reference to the
Claimant, let alone any criticism of his conduct {ae first article itself makes clear).
What it does is to arrive at some general conchssimbout “amorality” in the TCI,
but that, in itself, casts no shadow on the Claingend, unless it can be shown to be
relevant in some way to a defamatory meaning, shook be allowed to create a
climate of prejudice in the case. In this contdt,Warby again referred tAl Rajhi
Banking & Investment Corp (No 2), cited above, at [5]. The purpose of any plea of
justification is, obviously, to establish the truttf one or more defamatory
imputations about the relevant claimant. Thductio ad absurdum of this tactic, in
the present case, is where the particulars citR&min’s report quoting itself, in turn,
from an earlier report by Sir Louis Blom-Cooper @&ting back to 1986. Not only
does Sir Louis make no reference to the Claimaithgg, but the report itself
antedates his arrival on the TCI business scererbyears.

Clarity and economy in pleading are naturally alsvéiymportant but, as Mr Warby

points out, where there remains the possibilityagtiry trial, it becomes especially

important to identify the issues the jurors aregsolve and the facts they are invited
to find: see e.gRadu v Houston (No 4) [2009] EWHC 398 (QB) at [6]-[10].

Mr Warby also points to muddle and confusion over acquisition by the Claimant
of “Belonger” status in the TCI. This relates toesidential status in that jurisdiction
which, it is said, was accorded to the Claimantyvsiortly after he began his
activities there. It carries certain advantagdsanailable to others. The allegation is
that this would normally take some time to acquarel that it can, therefore, be
inferred that the Claimant was given special tregiirfor some reason. Mr Warby
expressed his complaint succinctly:

“It is clear enough that the Defendants would b&eccuse the
Claimant of corruptly procuring the grant to him‘Belonger’
status in the TCI in some way, but cannot propgldad such a
case. They therefore resort in the first instatocensinuation
based largely on hearsay.”

When the Defendants were invited to clarify theasition, it was asserted that
“political favours were a factor in the grant”. titus remained obscure which favours
were being granted, to whom and by whom. In amdefeskirting round the edge of
corruption, plainly any such allegation needs tospelt out. | think that Mr Price
came to recognise this in the course of his orairgsisions.

Meanwhile, however, reliance seems to be placedironunsatisfactory inference;
namely, to the effect that a report in 2004 foumat there had been some instances of
Belonger status being granted in return for “pcéitifavours” and that it should be
inferred that the grant to the Claimant affords eneh example. (This appears to be
the effect of paragraph 36 in the Defendants’ frtimformation.) Moreover, it is
also plainly inadequate for the Defendants in gogentially very serious context to
resort to the formula that “the facts relating be tgrant are within [the Claimant’s]
knowledge”.

As | have already indicated, Mr Warby makes a ganepoint on the frequent
references to “links” or “associations” in the pewtars of justification. It is clearly
right that, where it is intended (as appears nowedhe case) to allege that some
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particular “association” has been instrumental btaming or bestowing corrupt
benefits, the impropriety should be spelt out -abteast the facts from which the
inference of corruption is to be drawn. One examigdr Warby cites is that of
Johnston (at sub-paragraph 7.35 which | have deailmave). There seems to be an
implication that a “management buyout” was a shaah that the company remains
under the direct control of the Claimant. It most be left as an unfocused smear.
The Claimant must know the case he has to meetnéddds to know the facts relied
upon in order to decide whether to admit or demyrtland, in so far as they are to be
admitted, whether he challenges the inference odetefor.

A separate point is made in relation to Leeward Lbbt only is there an unspecified
“association” alleged, but there is also an allega{separate, apparently, from any
suggestion of corruption) to the effect that oneitefdevelopments has generated
environmental concerns (see e.g. at sub-paragra@Bsand 7.42). The defamatory
allegations complained of relate to corruption: sim far as reliance is placed on
“environmental concerns”, the relevance has toléarky identified.

A further area of complaint relates to sub-paralgsa@.11 to 7.22, concerning
(presumably improper) influence over Conservatiwditipians in this jurisdiction.
The Defendants have already been asked to idemtifyact or omission on the part of
the Claimant that is said to give rise to “grourfds concern”. No satisfactory
response has been received, despite the fact (brappears) that no examples have
been provided of the Claimant hitherto having esext (or “bought”) any improper
(or undercover) influence upon Conservative Parbjicp or executive acts by
ministers, either in the present government or gmgvious Conservative
administration.

The sensitive, and potentially scandalous, nattitbese allegations plainly demands
that the Claimant is entitled to be told exactlyawis alleged against him. Which
ministers are alleged to have been influenced byallaimant in the discharge of their
public duties? A case cannot be conducted, whethbe tried by jury or by judge

alone, on the basis of “nods and winks”. If ittiee case, for example, that the
Defendants are intending to allege no more thanttigaClaimant in paying for fact-

finding visits by British politicians wamtending to exert influence on government
policy towards direct rule in the TCI, then thioald be made clear.

| turn now to the plea of fair comment (nowadaygutarly described as “honest
comment”). The pleading obligations of a defendanthis context include, first, a
requirement to set out the defamatory comment,atoed in the words complained
of, which it is sought to defend: see egntrol Risks v New English Library [1990]

1 WLR 183. Next, having done so, a defendant naesttify the facts on the basis of
which it is alleged that a person could honestlpgregs the relevant comment. In
respect of the first article the relevant partshef defence are to be found in paragraph
8 and, as to the second article, in paragraph 14.

The meanings identified as comment in paragrapte &s follows:

“8.1 Due to his wealth (in the context of the rislaly
small TCl economy and population) and the way in
which he uses it to obtain political influencénet
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Claimant has a level of influence over the TCatth
puts any hope of democracy at risk.

8.2 The Claimant has conducted himself in a manoer
give rise to the need for tangible safeguardse@ut
in place to keep the Claimant away from policytoa
TCI to prevent the Claimant from using his infige
to hinder it on its path to good governance andya
from the culture of political amorality identitieby the
Inquiry.

8.3 In consequence, the close relationship betwben
Claimant and William Hague is alarming.”

The supporting facts relied upon in paragraph 8sarely those set out by way of
particulars of justification in sub-paragraphs 7t@17.67. | do not believe that there
is any dispute as to the necessary element of ipuiterest”.

As to the first of these meanings, | am not cleatcawhether the Claimant’s alleged
use of “his wealth” is supposed to represent somgtllifferent from the loans
through BCB pleaded in the context of justificatidnsuspect that there is intended to
be no difference, since the particulars relied up@nexactly the same.

Mr Warby observes, with some justification, thae tgravity of this meaning is

considerably higher than that pleaded in the cdarwéjustification at paragraph 7.8

(“good grounds for concern”). This rather suggebkts the Claimant’s attempts to
obtain political influence (through the use of “mgalth”) have been successful, in
the sense that he has achieved “a level of infle@ver the TCI that puts any hope of
democracy at risk”. Mr Warby enquires what is ¢beduct on the Claimant’s part on
which the Defendants rely. The particulars theweselas currently pleaded, do not
provide any factual basis from which a reader cderian already established “level
of influence”. | would accept that the sub-paraiyrarepresents a defamatory
comment on a matter of public interest: what ¢kilag, at the moment, are the facts
demonstrating the supposed influence that is saiput any hope of democracy at
risk.

Mr Warby's criticism of paragraph 8.2 mirrors thathich he directs towards
paragraph 7.9. That is to say, the pleading lackghing said to have been done by
or on behalf of the Claimant which could warrarg tomment. What has he actually
done? Is it simply the fact that he has paid faitjgians to go on fact-finding visits?
Is it the payment of large donations to Consereafinds? If it is to be said, in
addition to this, that his track record of corroptiin either Belize or the TCI rings
warning bells as to his influence on the Consevealarty (past or prospective), then
the position needs to be clarified.

The comment that the Claimant’s relationship witlllidm Hague, both before and
after he became Foreign Secretary, is “alarminguires a solid factual foundation —
unless it is to be treated merely as rhetoricalehlyple. Mr Warby concludes that “
... the hypothesis seems to be that [the Claimamtpea would successfully bend Mr
Hague to his will for [his] private ends, and cqtMr Hague in his public duties”.

He adds that there is, currently, no basis whatiwrehat to be found in the pleading.
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From a professional point of view, allegations ludittgravity can only be made with
the closest circumspection. It is one that reguicebe made good by hard facts — or
else withdrawn. This is not even one of those g3t forward in other parts of the
pleading, where it is suggested that the Claimastfinded, or otherwise carried out
transactions with, persons who are said to be matslly corrupt. There is nothing to
suggest that Mr Hague, or any of his ministeridleagues, is susceptible to improper
or corrupt influence. If anything is relied upopast from the well known fact of the
Claimant’s large scale political donations, it mistidentified with cogency.

The last point Mr Warby makes in relation to faonmament concerns th€ontrol
Risks meanings pleaded at paragraph 14:

“14.1 A quick move away from direct rule beforeegpiards
are established will once again give the Clainamd
his family disproportionate influence in the T@hich
he may use to hinder it on its path to good goaece
and away from the culture of political amorality
identified by the Inquiry.

14.2 The Claimant has conducted himself in a matme
give rise to good grounds for concern over his/gro
to wield influence in the TCI if the Conservasvein
power so as to hinder it on its path to good gaaece
and away from the culture of political amorality
identified by the Inquiry.”

Once more, the supporting facts relied upon areetho be found in support of the
plea of justification at paragraphs 7.11 to 7.68\gain, | would not suppose that the
“public interest” ingredient required for a fairmmnent defence is challenged.

The only fresh observation Mr Warby puts forwardratation to this plea is that
either “disproportionate influence” is not defamatat all or, if it is, the meaning is
wholly distinct from that complained of. The cast®ould be about corruption or
influence which igmproper rather than merely “disproportionate”. Correspagty,
that is the sting to which any pleaded facts melsite. It may be that the Defendants
are seeking, in this context, simply to defend tmenment that the Claimant's
influence, or potential influence, on the ConsemeaParty and its foreign policy is
cause for concern, not so much because William Blaguany other government
ministers would be party to corruption or favowrt, but because of the Claimant’'s
track record in Belize and the TCI in using moneyathieve corrupt advantages or
special favours for himself or his businessesthdt is so, it needs to be clarified and
the “track record” to be clearly spelt out “withetparticularity of an indictment”.

There is no doubt that there is a viable defence of justification or fammment in
relation to these very important and serious atlega, then it is in everyone’s
interests that it sees the light of day and caprbeerly addressed on a fair and open
basis. What is not, however, either in the puisiterest or to the advantage of either
of the parties is for the case to proceed on a teddobsis, with the Claimant and his
advisers not being aware of the case they have det,neither at the stage of
disclosure of documents or at the trial itself. afftis why the current pleas of
justification and fair comment should be struck. out
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| should make clear that these are not the onlgraefs relied upon. The Defendants
wish to argue that the allegations are not defamatod, specifically, do not accuse
the Claimant of corruption. There is also relianoeprivilege — pleaded in a variety
of ways. These issues do not need to be addresssekver, on the current
applications.

There are two other relatively minor matters raigethis stage by Mr Warby.

The first relates to the plea &eynolds privilege contained in paragraph 5 of the
defence (which otherwise has not arisen for comaiae on the applications now
before me). Mr Warby complains of a plea contaire@aragraph 5.6 to the effect
that before publication the First Defendant, MrgBien Foley, “made contact with a
number of sources”. A journalist will more oftehah not take objection, quite
legitimately, to revealing any information whichntis to identify a source (in
accordance with s.10 of the Contempt of Court A881). It is nevertheless
considered to be a relevant matter for enquiry,revleedefence dReynolds privilege

is raised, to consider the nature of the jourrialisburces. That is recognised to be
part and parcel of making an assessment of whageiserally referred to as
“responsible journalism”. “Some informants havedmect knowledge of the events.
Some have their own axes to grind, or are beind fui their stories”: Reynolds v
Times Newspapers Ltd [2001] 2 AC 127, 205A-B.

As emerged idameel v Wall Street Journal (Europe) Sorl (No 1) [2003] EWCA Civ
1694, and subsequently during the trial itselfr¢hare very real difficulties in some
cases for a jury in reaching a conclusion on “resgde journalism” when it is not
possible to make any assessment of the qualitth@fsburce or the information
provided. The point Mr Warby takes, against thatKground, is that no reference
should be made in this case to “a number of sourcé&sat is because it has now
been expressly pleaded on the Defendants’ behatfpgaragraph 5.6 of the defence
does not seek to rely on any information commueitdily a source. He, therefore,
makes the simple point that if the sources in qoesprovided no relevant
information, or none that is relied upon, the fatthe contact with them becomes
completely irrelevant. Journalists, in other worcEnnot collect “brownie points” for
having rung round a number of people who had neveglt information to give. It
does not advance the debate in any way. | agrée this submission and the
allegation should accordingly be struck out.

The second matter relates to something quite difter Since the proceedings were

begun, the ownership dhe Independent has changed hands. It is no longer owned
by the Second Defendant. Since it is reasonabbssome that the First and Third

Defendants are not men of sufficient substanceitolbburse the Claimant’s costs by

themselves, in the event of his being successtilndt unnaturally wishes to seek

comfort as to the financial status of the Secontebaant.

Mr Warby has a subsidiary point, to the effect thahe of the existing Defendants
would now be in a position to direct the newspapesublish a report of the outcome
of this libel action — as would be required by tReess Complaints Commission
(“PCC”) Code of Conduct. This does not seem to tmebe a point of great

significance, since the obligation under the Codeea, and can be enforced, in
relation to the relevant “publication” (i.&he Independent newspaper). It is not tied

to any particular corporate entity. In those amstances, it seems to me to be
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unrealistic to suppose that, in the event of trear@nt succeeding in his action, those
now directing the affairs ofhe Independent could refuse to publish a report. If they
chose not to do so, of course, there would be littithe way of sanction since, as is
often observed, the PCC lacks “teeth”. But that separate point. | have little doubt
that it could require “the publication” in questitmpublish the outcome.

The more substantive point is that relating tortieans of the Second Defendant. It
is not unreasonable for the Claimant to try toldsh the facts. The issue is whether
or not any of the Defendants can be compelled ¢paied. The Second Defendant
appears at the moment unwilling to do so, and ¥ ®that the Claimant would be
wise to draw the inference, therefore, that theoald be insufficient funds available
to meet any order for costs at the conclusion efttial. | am unpersuaded, however,
that the court has the power to make an order.

Mr Price has suggested that publicly available doents should suffice to inform the
Claimant as to the viability of the Second Deferidant as Mr Warby points out, the
latest information available, especially in viewtbé recent change of ownership, is
largely historical.

Mr Warby makes the point that it is an importardtége of the overriding objective

that the court should be able to take into accéunt the financial position of each

party” and, what is more, the parties are requicedhelp the court to further the

overriding objective. He suggests, in the lighttas, that there may be power in the
court to order the parties to place information tbe table as to their respective
financial positions. | think that is to read toauch into the general provisions
contained within CPR 1.1.

His next argument is based upon the principlestinglato security for costs. Of
course, a defendant may obtain security for costsrcumstances where the claimant
is a company or other body (whether incorporatetiaor outside Great Britain) and
there is reason to believe that it would be undblgay the defendant’s costs if
ordered to do so: see CPR 25.13(2)(c). In mynuslg, however, this does not avalil
him in circumstances where the boot is on the ofbet. A claimant cannot obtain
security for costs against a defendant and, aaegidithere is no reason to suppose
that he could obtain information of the kind thabulMl be deployed on such an
application.

Mr Warby has further deployed the provisions of CRBRL and CPR 3.1(2)(m). The
information he seeks, of course, does not relagyoissue in the case. But the latter
provision in not tied specifically to pleaded issue

“3.1- ...

(2) Except where these Rules provide otherwise, th
court may

(m) take any other step or make any other omler f
the purpose of managing the case and
furthering the overriding objective.”
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| am not persuaded, in the absence of any dirgtioaty, that this broad provision
enables the court to interrogate a defendant &sstcher or its means, purely with a
view to giving a claimant comfort as to the rec@aality of costs in the event of
success.

In those circumstances | refuse the order soughét concludes the issues on which |
was invited to rule on these applications.



