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Judgment Approved by the court for handing down. Baturina v. Times News

The Master of the Rolls:

1.

This is an appeal brought by Mrs Elena Baturinar§Maturina”), whose husband
was until very recently the long-serving Mayor ofo8tow, and a cross-appeal
brought by Times Newspapers Limited (“TNL”), in agbn to preliminary rulings
made by Eady J, in connection with a libel actisaught by Mrs Baturina against
TNL. The alleged libel was contained in an arti¢tbe article”) which appeared on
page 3 of the 27 September 2009 edition of the &uridmes newspaper (“the
newspaper”), which is published by TNL, and whidsoaappeared on the “Times
Online” website (“the website”), where it remairfed two days.

The factual background

2.

The article, which was trailed in a much shortexcpi on page 1 of the newspaper,
was captioned “Bunker billionairess digs deep” audbtitted “Russia’s wealthiest
woman is spending up to £100m to give her one eflilggest family homes in
Britain”. Above the caption were two photographislesby side and, between them,
occupying about a third of the page. The first shdwhe impressive exterior of a very
large mansion with a superimposed photograph of Bagirina with her husband
apparently in front; the second photograph includedaerial view of the mansion,
with a superimposed photograph of a model of whatewmplied to be proposed
substantial underground extensions, together watmall location plan.

It is unnecessary to set out the whole contentthefarticle, or of the trailer. The
essential point is that they both stated that MatuBna, “Russia’s richest woman”,
was “believed to be” the owner, of a house callédtanhurst” (“the House”) in
Northwest London, which was described as Londordsgdst residence after
Buckingham Palace. The article suggested that Mtariha had purchased the House
through “a front company called Safran Holdingssdzhin the British Virgin Islands”
for £50m, and that she intended to live there. dtiele contained more background,
comment, and speculation, some of which was refetoeby Mr Tager QC, who
appears for Mrs Baturina, but such material takatters no further, at least at this
stage of the proceedings.

Within about three days of the article’s publicatia representative of Mrs Baturina,
a Ms Kolyuchaya, informed TNL that the article wiaaccurate, and that it damaged
Mrs Baturina’s reputation, for reasons to whichill wurn. To cut a relatively long
story short, on page 24 of the 4 October 2009 @ditf the newspaper, TNL
published a brief statement headed “Clarificatiofiffter referring to the article by
title and the fact that it reported that Mrs Batarihad bought the House, the
statement ended: “We are told that this is notemri This brief statement was also
published on the website, where it remains.

There is nothing inherently defamatory in publighia story that a claimant has
purchased a house when she has not in fact donAcsordingly, although her

original statement of case seems to have procegdedy on that basis, Mrs

Baturina’s claim is not based on the ordinary aatlral meaning of the article. The
sole reason Mrs Baturina now contends that thelantvas defamatory is founded on
an alleged innuendo.
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6.

10.

11.

The alleged innuendo arises from a decree pronedgal the President of the
Russian Federation on 18 May 2009, Decree Nr 56tk (Decree”). Article 2 of the

Decree required all officials and civil servants tbe Federation to “post on the
official web-sites”, and provide to “all-Russian ssamedia”, certain information

about their assets and income. Article 2(a) exténde “list of real estate belonging
to the person ..., his/her spouse and minor childsgntitle or used by them,

specifying the type, area and country of locatibearh object”; article 2(b) extended
to a “list of transport vehicles ...”, and articlec2fo “the declared annual income of
the person ...., his/her spouse and minor children.”

Although it may ultimately turn out to be wrongetbnly evidence in this case so far
as to the effect of the Decree is from Ms Kolyuahayho is a Russian lawyer. That
evidence is that, although it may not appear ols/iouan English lawyer, the Decree
would have been understood by Russians to requiseBdturina, as the spouse of an
official, namely the Mayor of Moscow, herself toneply with article 2 of the Decree.
As the Judge said, in the absence of any cleacagent evidence to the contrary, it
would be wrong not to proceed at this interlocutstgge on the basis that this
evidence is correct.

In any event, it appears that Mrs Baturina did edlapparently list the properties and
the vehicles which she owned, and declare her iecamthe manner stipulated by
article 2 of the Decree. The list of propertiesthie declaration (“the declaration”),

purportedly provided and published pursuant toQkeree, did not include the House.

Mrs Baturina’s declaration appears to have recesigdificant publicity in Russia,

particularly in relation to her declared income.eThvidence shows that it was
commented on in a number of Russian websites, ynostblogs, which concentrated
both on the substantial size of her income andhenlarge amount by which it
exceeded her husband’s income.

Mrs Baturina’s case is based solely on publicatiothis country and in Russia. Her
pleaded contention was that the inference whichldvba drawn from the article was
that she had “used nominees as the shareholdersfiacets of [Safran Holdings] to
hide her interest as the beneficial owner” of theust, and that she “had failed to
declare her ownership of and interest in Safranldiigs] and/or [the House],
pursuant to Russian law”.

TNL issued an application to strike out Mrs Batatsclaim, or else for the grant of
summary judgment in its favour. This resulted im f@atement of case being fairly
radically amended, and, although permission to ahtexd not been granted by the
time the application came on before Eady J, theitgdefore him proceeded on the
basis of Mrs Baturina’s proposed amended statenfardse.

A summary of the relevant evidence

12.

13.

The evidence before the Judge (as supplementedebef® without objection)
included the following.

So far as publication in this country is concernib@, circulation of the newspaper
was obviously extensive, apparently over 1 milli@opies. However, when
considering Russian readership, it is very relevhat there are, it appears, around
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14.

15.

400,000 Russians who reside (on a short- or long-feasis) in this country. The
circulation of the newspaper was very small indesdme five copies, including one
via a “print on demand” service.

As for the website, it appears that there were radoB0,000 hits on the electronic

version of the trailer on page 1. Of those hitst jover half were from the United

Kingdom, and just under 1,000 from Russia. As fog tlectronic version of the

article on page 3, there were nearly 2,800 hitsyloith nearly 1200 were from the

UK and 400 from Russia. These hits do not necdgsagquiparate to readers as some
readers may return to the story or trailer — artthoagh much less than with the

newspaper, some hits may represent more than aderte

Mrs Baturina’s statement of case referred to aglamgmber of website “blogs” which

were alleged to have referred to the contents efattticle. All of those blogs appear
to have originated from Russia, a substantial nurabthem do not refer to the article
or its contents at all, and, of those that do, amig makes any link between the
contents of the article and the declaration, amd link is in something of a throw-

away line at the end of the blog.

The issues

16.

17.

18.

19.

TNL's arguments before Eady J, in so far as thogaraents are maintained before
us, are as follows:

 Mrs Baturina’s case should be dismissed as TNL ccoubt
reasonably have foreseen why the article could dfandatory on
the grounds now alleged,;

* In any event, in all the circumstances, it is n@t jand reasonable
to permit Mrs Baturina to pursue her claim in whode,
alternatively in part;

* In so far as Mrs Baturina can pursue her claim, siheuld be
required to plead specific instances of individuals understood
the article to carry the innuendo she alleges.

The Judge decided that the claim should be peminitigoroceed against two of the
four classes of alleged readers of the article,dmsinissed the claim in so far as it
related to two other classes of reader. Essentitirefore, he rejected TNL's case
on the first issue, but upheld it in part in redatito the second issue. He also
identified defects in Mrs Baturina’s proposed aneshdstatement of case, and
indicated that it should be amended.

Mrs Baturina appeals against the decision, withieav\to reinstating her claim in

relation to the two classes of reader in respeattodm her claim stands dismissed
under the second issue. TNL cross-appeals agaiestdcision in relation to the first
and second issue, and alternatively seeks an meflected by the third issue.

Our task is more limited than that of Eady J, asiaber of issues raised before him,
which he rightly rejected, have not been raiseateells. Further, a number of points
were touched on before us, such as the care takénebjournalists who wrote the
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article, the terms of Mrs Baturina’s challenge he story, and the nature of TNL's
reaction to her challenge, which are irrelevantdi@sent purposes. As it is, | propose
to consider the issues in the order indicated ma (i& above.

The first issue: foreseeability on the part ofedeshdant in a claim based on innuendo

20. On behalf of TNL, Mr Caldecott QC advanced an ative case to support the
proposition that a defendant cannot be liable flamation, if rather than being on the
ordinary and natural meaning of the words in hadeshent, the claim is based on an
innuendo, which he did not, and could not reasgondidve been expected to,
appreciate at the time he made the statement.

21. As he accepted, the argument appears to be intemisigith a number of decisions of
authority, including Hulton v Jones[1910] AC 20, Cassidy v Daily Mirror
Newspapers Limited1929] 2 KB 331Hough v London Express Newspaper Limited
[1940] 2 KB 507, andFullam v Newcastle Chronicl@977] 1 WLR 651.

22.  However, Mr Caldecott advanced two reasons (whriehnat entirely separate) as to
why we should not follow those decisions in thisearl he first is they are, at least in
the main, concerned with what he called referemceiendos, whereas the present
case is concerned with a meaning innuendo. Thendeoeason advanced by Mr
Caldecott is that, following the coming into foroé the Human Rights Act 1998,
those decisions should no longer be treated as lgegdt least in so far as they apply
to meaning innuendos.

23. So far as the first point is concerned, a referencaendo arises where the statement
is, on its face, defamatory, but where knowledgexdfinsic facts is needed to link
them to the claimant; whereas a meaning innuengesawhere the statement does
not appear to be defamatory on its face, and iy oeehdered defamatory by
knowledge of extrinsic facts. | would accept thiabat one of the innuendo decisions
referred to above involved alleged reference indosnbut the last of those case,
Fullam [1977] 1 WLR 651, seems to me to have involved Heged meaning
innuendo.

24. The reasoning in the earlier cases appears to napgdly equally to both forms of
innuendo. Thus, irCassidy[1929] 2 KB 331, 340, Scrutton LJ said thdulton
[1910] AC 20 established that it was not correctuggest “the evidence which made
apparently innocent statements defamatory” hadetékhown ... to the person who
wrote the document”, a point with which Russell &greed in a passage in his
judgment at [1929] KB 331, 343-354, in which he male point that “[l]iability for
libel does not depend on the intention of the defarbut on the fact of defamation.”
In Hough[1940] 2 KB 507, the Court of Appeal followedhssidy][1929] 2 KB 331,
albeit (on an aspect not relevant for present megpreluctantly — see per Goddard
LJ at [1940] 2 KB 507, 516.

25.  In Fullam[1977] 1 WLR 651, 655, Lord Denning MR, with whomr@nd Scarman
LJJ agreed, not merely treat€dssidy[1929] 2 KB 331 andHough[1940] 2 KB 507
as rightly decided or binding, but applied the oc#aisg to a case which seems to me
to be one of an alleged meaning innuendo. Thatidenout by the fact that the article
referred to the plaintiff by name, and Lord Denrsngtatement that the alleged libel
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26.

27.

28.

29.

“need[ed] someone with very special knowledge .dreow any such imputation form
the article” — see [1977] 1 WLR 651, 654.

Before turning to Mr Caldecott’s second point,stright to mention that Greer LJ
took a different view of the effect éfulton[1910] 2 KB 20 in a forceful judgment in
Cassidy[1929] 2 KB 331, 346-9, and that, Morgan v Odhams Press L{ti971] 1
WLR 1239, 1243-4, Lord Reid said that “[sJome peoplay think that the law has
gone too far” in holding a publisher liable for efarence innuendo, if the statement
concerned “applies to someone the publisher hasrreard of.”. However, Greer LJ
was dissenting inCassidy[1929] 2 KB 331, and Lord Reid’s statement clearly
assumes that, at least at this leassidy[1929] 2 KB 331 andHough[1940] KB
507 represent the law: indeed, at [1971] 1 WLR 12B%4, he said that he saw
“nothing wrong with [those] decisions”.

As to Mr Caldecott’'s second point, | do not consitfeat Article 10 compels or even
justifies the court changing the law as to innuendafter the 1998 Act had been
enacted but before it came into force, the Houskoofls decidedReynolds v Times
Newspapers Ltf2001] 2 AC 127. In that case it was held thateheas a defence of
“responsible journalism” to what would otherwise &dibel. In Bonnick v Morris
[2003] 1 AC 300, 309, Lord Nicholls of Birkenheadid that “[rlesponsible
journalism is the point at which a fair balancdédd between freedom of expression
on matters of public interest and the reputatiomdividuals”. And inJameel v Wall
Street Journal Europe SpfR006] UKHL 44, [2007] 1 AC 359, para 54, Lord
Bingham of Cornhill explained that “the defencavsilable to anyone who publishes
material of public interest in any medium.”

At least on the basis of the arguments we havedhaad the cases we have been
taken to, that development of the law seems to sage perhaps in exceptional
circumstances, to be sufficient acknowledgment bhg tourts of the need for
protection of the press over and above the prevamisnce of fair comment, now
honest comment — sé@seph v Spillef2010] UKSC 53, [2010] 3 WLR 1791, para
117. In the present case Reynoldsdefence would have been available to TNL if
publication of the article was in the public intgreand the journalists involved in
researching, writing and publishing the article kealcen reasonable steps to ensure its
accuracy. If the law should afford further protentto journalists and others in a case
such as this, that would be a matter for the lagisé — sedoseph[2010] 3 WLR
1791, paras 110-117.

We were referred t®@’'Shea v MGN Ltd2001] EMLR 943, where Morland J did

purport to extend the circumstances in which ari#dat could defeat a claim for
defamation, relying on Article 10(2) of the Convient notwithstanding the decisions
referred to above — see at [2001] EMLR 40, patd& In that case, a defamation
claim failed where a newspaper published a lawdiwegtisement for an adult internet
service featuring, with her agreement, a photograjph young woman, who very

closely resembled the claimant. The Judge saidithabuld “place an impossible

burden on a publisher if he were required to chiefdvery] true picture of someone

[he published] resembled someone else who becdube oontext of the picture was
defamed”. It may well be that the reasoning canjustified on the basis that, on
analysis, it represents a small extension of tReynoldsdefence.
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30.

31.

On any view, even on the assumption taShea[2001] EMLR 40 was rightly
decided (as | am currently inclined to think it ydscan see no warrant for extending
it to a case where a newspaper publishes an ustong, and the publisher is unable
to raise &Reynoldslefence.

It should be added that, although | suspect that Weuld be able to show that it
neither knew nor reasonably could have known, efffitt that the article could imply
to a reasonable reader that Mrs Baturina had fditedleclare the House in her
declaration, | would not have been prepared sk &t this interlocutory stage. TNL
presumably has reporters or other employees orntsgecluding stringers, who are
either in Moscow or keep in close touch with Russ#airs. It would not, | think, in

those circumstances, be right to conclude at taigesthat TNL did not know or have
reason to know of the meaning innuendo allegeate lbeen carried by the article.

The second issue: is it just and reasonable that Baturina’s claim proceeds?

32.

33.

34.

35.

36.

In Jameel v Dow Jones & Co 1f2005] QB 946, para 40, the Court of Appeal
accepted that there could be “rare case[s]” wharelaimant brings an action for
defamation in circumstances where his reputatios baffered no or minimal
damage”, and where, the action “constitute[s] aterfarence with freedom of
expression that is not necessary for the protedfdhe claimant’s reputation”. Such
an action is, as the court explained, an abusearfegs. Eady J suggested that this
point was another way of raising the question ohéther or not the claimant can
demonstrate a ‘real and substantial tort” — seR@10] EWHC 696 (QB), para 22,
and | would accept that that is the issue in tlesgnt case.

The Judge identified four categories of reader kmmw the publication was alleged,
namely readers of (i) the newspaper circulated ngl&d and Wales, (ii) the
newspaper circulated in Russia by TNL, (iii) thécke or trailer as published on the
website, and (iv) foreseeable republications indrusf the contents of the article or
trailer.

The Judge allowed the claim to continue in relatomeaders in categories (ii) and
(iv), but not in relation to those in categoriesaind (iii). His reasoning in relation to
categories (ii) and (iv) readers was that, while tiaim may well fail, it was
impossible, on the basis of Mrs Baturina’s pleadase and the agreed or assumed
evidence, to say that it could not be establisled some people in Russia would
have read the article in the newspaper as cartji@glleged innuendo. | can see no
fault with that reasoning.

However, when it comes to readers in categoriean(@) (iii), despite the Judge’s full
and careful reasoning, and his considerable expezien this field, | consider that he
was wrong not to reach the same conclusion. Itnly éair to mention that this

conclusion is based, in part, on evidence which @y provided after the appeal
was brought, and that the argument we heard fronT&rer QC, on behalf of Mrs
Baturina, appears to have been considerably maress$ed than it was below.

The Judge accepted that, despite the very smalllation of the newspaper in
Russia, there was, albeit subject to it being pilggdeaded, a case to go to trial on
publication in hard copy in Russia. The article wamsloubtedly published in hard
copy in Russia, and, if there was anything in thegad innuendo, it is in Russia that
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37.

38.

39.

40.

41.

it is most likely to be appreciated. So, whatewservations one might have about its
likely success, the claim relating to categoryr@dders was allowed to proceed.

| must confess to finding it hard to understand wtldoes not follow that the claim in

relation to category (i) readers should be alloweg@roceed as well. The hard copy
circulation in England and Wales was very substhn®®nce one appreciates that
there are 400,000 Russians in this country, sonvehoim may well be in close touch

with what is going on in Russia, and some of whoay nvell read the Sunday Times,
it seems to me that one cannot say that the clkaibound to fail, or that there could
be some sort of abuse of process, so far as tleegyoacerned.

It is right to mention that the Judge indicatedt the might have reached a different
conclusion on the question of permitting the clamproceed in relation to category
(i) readers if Mrs Baturina’s statement of case idedtified any readers of the article
in the newspaper in England and Wales who hadebessary relevant knowledge to
appreciate the alleged innuendo. He did not givethe opportunity to amend her
statement of case to plead this because he ththaghif she had been able to identify
such persons she would have done so — see at [EOTBIC 696 (QB), paras 30-2. In
my view, it is probable that it did not occur to $vBaturina’s advisers to plead such
an aspect, and, if it is appropriate to requirerthe do so, they should be given that
opportunity, especially as they already wish to aghker statement of case, and the
Judge has indicated that further amendments neethte.

For similar reasons, Mrs Baturina’s appeal shouidcsed in relation to her claim
based on category (iii) readers. In so far as tteedm the website were from Russia,
they suggest, at least on the face of it, that vesypy more Russians in Russia would
have read the story and the trailer on the welisée in the newspaper. It may be that
reading a newspaper may not be directly comparablerowsing a website for
present purposes, but that cannot possibly juatidgcision to stop the claim so far as
it is based on website publication. In so far as ¢taim relies on the fact that the
website publication was read in England and Waledso appears to me impossible
to contend that it could not succeed.

In support of TNL’s case on this issue, Mr Caldedad not really rely on the Judge’s
reasoning, but suggested that his decision didyjadar enough. TNL's case was that
this is one of those exceptional cases where th@enttaim should be dismissed for
being an abuse.

TNL'’s case relies upon a number of factors. In samynfiorm, they are:

 There must be real doubt whether anyone in the W@ the
necessary information to appreciate the allegedando;

* The number of people in Russia who read the astetldeast in
hard copy, appears to have been exiguous;

» There was a three month gap between the declaratoh its
attendant publicity and the publication of the Gt

* The article does not say whether Mrs Baturina owthedHouse or
Safran Holdings when she made the declaration;
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42.

43.

» The publicity received by the declaration concdettaon Mrs
Baturina’s income rather than on her assets;

» There is nothing in the UK, and a solitary lineoime Russian blog,
to suggest that the article implied that Mrs Batais declaration
was incomplete;

» It is unclear from her case whether Mrs Baturinaeiging on her
alleged ownership of the House or Safran Holdings;

* By the time the article was published, the storyha article had
already appeared in other newspapers circulatingLamdon
without apparent objection from Mrs Baturina;

* In the correspondence following the article, it vaa$ suggested on
behalf of Mrs Baturina that anyone had communicateer
understanding of the innuendo to her;

* Mrs Baturina’s pleaded case has changed substargiace the
case started;

 Mrs Baturina’s pleaded case relied on a large nunabeblogs
which, on analysis, do not support her claim.

In my view, each of these points has, to a greaté¥sser extent, some force, in terms
of casting doubt on the strength of Mrs Baturinadse, and her consequent prospects
of success. However, once one concludes, as Id@awe that, subject to any pleading
issues, her case raises an issue fit to be ttieseims to me that her claim must be
permitted to proceed. While it is quite possiblatther libel claim will fail, it seems

to me, as it did to Eady J, that it could succemd], if it does, it is by no means
improbable that the damages would be more than meimDnce one accepts that
there is a case in principle based on innuendo tleadit is not bound to fail on the
grounds considered so far in this judgment, | arpessuaded that there are any
special facts which could justify the claim beirfgatacterised as an abuse of process.

Accordingly, the points summarised in para 41 abadly fall away at this stage.
However, they do have some relevance to the fiagtpo which | now turn.

The third issue: particulars of the allegation

44,

45.

As mentioned in para 38 above, the Judge thougdtt ththe claim based on the
category (i) readers, that is the readers of thielain the newspaper in England and
Wales was to proceed, Mrs Baturina should havetiftkesh in her statement of case
particular examples of readers who had the reguisibwledge. This third issue is
whether that view was right, and whether it shoalsb extend to the other three
categories of reader, i.e. readers (ii) of the mapsr circulated in Russia, (iii) of the
article or trailer on the website, and (iv) of feeeable republications in Russia.

In Fullam[1977] 1 WLR 651, 656, Lord Denning MR said that, tbe unusual facts
of that case, the claim would fail unless a witne$® knew the relevant facts and
appreciated the alleged innuendo was called, becaush a person would be so rare
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46.

47.

48.

49.

50.

and exceptional”. Accordingly, he reasoned, as ftlemtity of such a person ... is a
most material fact in the cause of action”, “hewdtdde identified in the pleading or
in particulars under it.” Scarman LJ took the sanssv at [1977] 1 WLR 651, 659,

emphasising that “[jjustice requires” such a cours® that the defendants can
understand the nature of the case they have to, meeto that they may decide

whether to defend or settle, whether to pay intaricand, if so, how much ...".

The point was considered a few years latggiappelli v Derek Block (Holdings) Ltd
[1981] 1 WLR 822. Lord Denning MR at [1981] 1 WLR3 826, seems to have held
that there was a “general principle of pleadingdtfhwhere what he called a “legal
innuendo” (which 1 think is the same for presentgmses as a meaning innuendo —
see para 23 above) is alleged, the claimant “otmbpecify the persons who have the
particular knowledge from which they drew the dedéony meaning”. Dunn LJ at
[1981] 1 WLR 821, 830, agreed that this was “theegel rule”. He also said that the
general rule was subject to exceptions, such agrsvthe publication is in a national
newspaper with a very wide circulation, and theyordasonable inference is that
some of the readers of that newspaper must hawgl&dge of the [relevant] facts.”

In my opinion, “the general rule” should apply mg case. In relation to category (i)
readers, although the newspaper is “a national papes with a very wide
circulation”, there is no evidence to show thatatgulation is wide among Russian
inhabitants of England and Wales. The various gostimmarised in para 41 above,
particularly when taken together, satisfy me thas is a case where the claimant
should identify specific readers who appreciateg ithuendo when they read the
article (or the trailer). This is not a case whtre court would find for the claimant
without such credible withesses being called. Farrth would be unfair on TNL not
to require Mrs Baturina to identify in her statemehcase readers in category (i) who
appreciated the innuendo when they read the article

| consider that the same conclusion applies toawsaith categories (ii), (iii) and (iv).
The number of readers in category (ii) could bg,teven literally zero, and the points
in para 41 above apply, as do the reasons whichve tset out in the previous
paragraph. Further, as a Russian with consideaitacts in, and knowledge of, her
country Mrs Baturina is in a particularly strongsgmn to identify individual readers
in Russia who read the article in hard copy (predidhat TNL identifies the
recipients of the newspaper in Russia).

With a little more hesitation, |1 would also ordedividual readers in categories (iii)
and (iv) who appreciated the innuendo to be idieatiin Mrs Baturina’s statement of
case. The points in para 41 apply to them, and|ewthiere may be a significant
number of Russians who read the article, or quiotes the article, | am particularly
struck by the almost complete absence of any nederé¢o the declaration in the
various blogs we have seen which discuss the aurticl

In all the circumstances, | do not consider that ¢tourt would find the innuendo

meaning made out in relation to any category (@i)(iv) reader made out, unless
readers in those categories were produced at #émal,were credible witnesses. The
points made in para 41, combined with Mrs BatusrRussian connections, and the
relatively small number of Russian hits on the vitebsilso persuade me that it would
simply be unfair on TNL not to require such pari&s to be set out in Mrs Baturina’s

statement of case.
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Conclusion

51.

52.

For these reasons, | would allow Mrs Baturina’segbpand permit her to proceed
with her claim, at least in principle, in respedtadl the four categories of reader
discussed above. However, | would also allow TNtress-appeal to the extent of
requiring her to identify readers in the varioutegaries, who, on reading the article
or the trailer, inferred the innuendo meaning wlshk alleges that they had.

| hope counsel will be able to agree a form of grdecluding a fair and realistic
timetable for service of an amended statements¢ oa behalf of Mrs Baturina.

Lord Justice Sedley:

53.

54.

55.

56.

| agree with the judgment of Lord Neuberger MRhailtgh with certain misgivings.
The misgivings arise not from his judgment, whichespectfully consider entirely
compelling, but from what flows from it.

At the heart of the triable issues is what, if &mg, an informed but not unduly
suspicious Russian reader will have made of thel®gpiimes story. If all they made
of it was that Mrs Baturina had purchased a Londwmsion through an offshore
company it would, it seems, have been untrue bubinvay damaging. If, however,
Mrs Baturina had been required by law to disclosedssets such a reader might well
have inferred an allegation of illegal conduct @m part; but she was not. She had, it
appears, volunteered a public list of assets whicaturally) did not include
Witanhurst. It was her husband on whom the leghdation lay to disclose her assets
as well as his own; but, although also named irattiele, he has not sued.

A critical question therefore will be whether a sible reader of the article, knowing
what Mrs Baturina had chosen to list, would havamied the view that in not
including Witanhurst she had acted dishonestlyerathan simply selectively. Mr
Caldecott has restricted his case before us taipgiout the materiality of this issue
should there be a trial. | therefore say no moaentthat it is in my present view an
issue which could prove decisive of the entireralai

My other chief misgiving, though possibly a mism@dcone, arises from what
appeared from time to time to be an assumptionithiétl be open to Mrs Baturina to
call witnesses to testify to how they reacted ® $lunday Times story in the light of
their extrinsic knowledge. It will of course be ftne trial judge to decide what
evidence is admissible, but in principle it is jbey or, absent a jury, the judge whose
task is to decide what a reasonable reader wile made of a publication. Where an
innuendo is relied on, their judgment will of coaitse informed by evidence of what
the reasonable reader will additionally have knoBnt it is not the case that a
claimant is entitled without more to put into théness box a series of witnesses to
say on oath what they made of the publication. #ynbe otherwise where, for
example, a special and limited class of readeelisd on, or where it is necessary to
prove damage of a particular kind. But in principhe® meaning and effect of the
published words, either by themselves or when mdnvith proven extraneous facts,
is what the court itself is there to decide.
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Baturina v. Times News.

Lord Justice Hooper:

57. 1 agree with both judgments.
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