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Mrs Justice Sharp:

Introduction

1.

These applications are made in a libel action dnoly the Claimants, Mr Gordon
Bowker and his wife, Mrs Christine Bowker (tradiag Lagopus Services) against the
Defendant, the Royal Society for the ProtectioBwéls (the RSPB). The Defendant
applies (a) for a ruling that the words are incégabf bearing the meanings
complained of or any meanings defamatory of then@ats; (b) a ruling that the
action, if it reaches a trial, should be tried hgge alone; (c) a ruling that there be
summary judgment for the Defendant, alternativabt the claim be struck out as an
abuse of the process.

The Claimants specialise in grouse fieldwork, resdeand captive breeding of black
grouse. The Defendant is a very well-known chamégponsible for the conservation
of birds and is the largest wildlife conservatiomanisation in Europe. Dr Murray
Grant and Dr lan Johnstone are both Principal Qeaien Scientists at the
Defendant, and Dr Timothy Stowe is the Directortloeé Defendant in Wales. In
October 2007 Dr Grant was a Senior Research Bisticagad Dr Johnstone was a
Research Biologist both with the RSPB.

The claim arises out of the publication in OctoB807 of three documents (written
separately by Dr Grant, Dr Johnstone, and Dr Stdwehe Defendant, all of which
contained critiques of a peer-reviewed scientifiepgr about black grouse
conservation published in September 2007 in a s@enournal called Wildlife
Biology, written by the Claimants together with Dr DaviciBes. The action was
begun in 14 April 2009. There is no issue on litnta because extensions to the
limitation period were agreed, while attempts weiade to settle the dispute between
the parties.

Mr Richard Munden who appears for the Claimants mlamed at the start of the
hearing that in certain respects the Claimantsndidhave proper notice either of the
grounds on which the applications were made, dne@imatters relied on in support of
them. Though some additional further evidence veagesl by the Defendant shortly
before the hearing began, | consider that genettdiéyClaimants had sufficient notice
of both the nature of the applications and the ewi@ relied on in support. In
addition, Mr Adam Wolanski who appears for the Delient said he was content for
there to be an adjournment if the Claimants needed but Mr Munden declined that
invitation. Be that as it may, the case before @ proceeded in fits and starts. The
time estimate agreed by the parties of 1 day wasfficient. Mr Wolanski had not
even concluded his opening submissions by themadt then adjourned for a further
day; but submissions were not completed on that elther. By agreement, the
Claimants’ submissions and the Defendant’s replyhtam were then completed in
writing; and over the subsequent weeks both sidesviged further written
submissions, replies to them, and indeed furthédeexee. | should add | do not
criticise the parties for the time taken: there @wageat deal of ground to cover. But if
therefore the Claimants were under any initial dsatage, they subsequently had an
opportunity to consider the Defendant’s case, asg made before me and to answer
it.
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Events leading to the publications complained of

5.

10.

11.

Severn Trent Water (STW) is the owner of the lanoduad and including Lake
Vyrnwy in North Wales. The RSPB manages that laod STW and has at all
material times had a contractual responsibilitytfer conservation of birds, including
black grouse at Lake Vyrnwy. Black grouse are a tgH listed species; that is, a
species with the highest conservation priority.vgesn 1997 and 1999 the Defendant
retained the First Claimant, Mr Bowker by a segéshort-term contracts to carry out
grouse fieldwork in Central and North Wales as pmdrits Welsh Black Grouse
Recovery Project (the Recovery Project). Betweefi028nd 2003 the Defendant
advised on a project run by the Claimants and fdrimeSTW called the Severn Trent
Water Lake Vyrnwy Black Grouse Project (the STWjgc).

The Defendant’s written brief for the STW projecasy amongst other things, to
advise on the scientific validity of the work beiogrried out: see the project proposal
by Dr Johnstone entitled: “Project title: populatisize, productivity and dispersal of
black grouse at Lake Vyrnwy RSPB Reserve over tgesas.” As part of that brief,
the Defendant provided scientists to advise onwiek being undertaken by the
Claimants.

In 2004/5 as a result of their work on the STW @ctj the Claimants wrote a report
for the STW (the STW report); and a paper basetherSTW report co-authored by
Dr David Baines of the Games and Wildlife Consaoraflrust (GCT) formerly the
Game & Conservancy Trust. It is common ground timat2005 the Claimants
submitted the paper for publication to the jouriatgd Study but it was rejected after
being sent to Dr Gibbons of the Defendant and dependent reviewer unconnected
with the Defendant for peer review. In Septembed72®owever the paper was
published in the peer-reviewed journdVildlife Biology and | shall refer to it
therefore as th@Vildlife Biologypaper.

The Claimants’ conclusions in tiWildlife Biology paper were that there was a very
low chick and juvenile survival rate of black greus the Lake Vyrnwy population,
that these low survival rates were largely attale to raptor and fox predation, and
that in consequence, the black grouse populatidalet Vyrnwy had declined.

It is part of the Defendant’'s case that the mattaised by the Claimants in the
Wildlife Biologypaper were of direct concern and interest to teke@dant given their
responsibility for the conservation of black grouse Lake Vyrnwy; and it was
anticipated by many within the Defendant that Wvddlife Biology paper would
generate public debate and controversy about theeceation work carried out by the
Defendant on the nature reserve managed by the RSEPd&ke Vyrnwy.

On 14 September 2007 the GCT issued a press reddasg theWildlife Biology
paper, the terms of which had been approved by SihWhe press release serious
concerns were expressed about the Welsh black gqoasulation. It stated that the
Claimants’ research had “clearly identified” witkdmpelling evidence” the effect
that predation by raptors and foxes was havinglackigrouse at Lake Vyrnwy.

The three publications complained of were publisineithe weeks following the issue
of the press release. They are: (a) an email fror@iant, (the Grant email) sent on 5
October 2007 which had as its subject\t¥iédlife Biologypaper (which is referred to
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in the email as the “The bowker et al paper”); &ritique of thewildlife Biology
paper written by Dr Johnstone which was sent aattmehment to the Grant email. It
was entitled “A critique by RSPB Conservation Scewnf: Bowker, G. Bowker C, &
Baines, D (2007) Survival rates and causes of rityria black grousdetrao tetrixat
Lake Vyrnwy, North Wales, UKWildlife Biology (13(3))” which | shall refer to as
the RSPB Critique; and (c) a letter from Dr Stowel6 October 2007 (the Stowe
letter) to Andy Warren of STW and copied to Tim @i of STW.

The words complained of

12. The Grant email was addressed to internal RSPBRiests (principally members of
its Black Grouse email list): and 16 other namedpients within the RSPB. It is
complained of in its entirety, and says as follows:

“Subject: The Bowker et al paper

Dear all — many of you by now will be aware of Bewker et
al paper that has recently been published (BowkeBowker,
C. & Baines, D. (2007) Survival rates and causemoftality
in black grousetetrao tetrix at Lake Vyrnwy, North Wales,
UK. Wildlife Biology 13(3)). This paper stems from a 3 year
study that Gordon Bowker undertook (funded by Sevieent
Water) on our Lake Vyrnwy reserve a few years afje.were
always uncomfortable with this work, and were veoycerned
about the field methods employed by Gordon. Thekweas
initially written up as an unpubl rept for Severreit Water
(STW), but was then ‘adopted’ by David Baines of tACT
who pulled out some of the data and analysed tloepndduce
a scientific paper. RSPB were sent this paper aft do allow
us to comment on it, which we did, expressing vgrgve
concerns to GCT. However, these views did not ddsuGCT
from proceeding to submit this paper for publicatio

To help us address the issues and likely probl&aiswe may
face following its publication, lan Johnstone has$ f@gether a
very useful critique of the paper that will be vérglpful to
those of us who are likely to be faced with quesi@and
comments arising from the paper’s publication. Tdrisque is
attached. At least for the mometitis_should NOT be
circulated externally, but please do use the information
provided within it to deal with the issues that nase. | do
not have an electronic copy of the paper itself,Hard copies
can be obtained by contacting Alix Middleton at SE@0 has
kindly agreed to do this until the journal issuevas at our
library).

A particular point of concern in this study is thatadopted
very high disturbance methods, which could conddiwaave
led to the high rates of predation and chick miytaecorded
(black grouse being a species that are known teehsitive to
activities such as catching and radio-tagging). ddohately,
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many of these more unorthodox methods were notrdented
in the paper itself, although they are detailethim original but
unpubl STW rept. This is worth bearing in mind whewed
with comments regarding the fact that we are refufindings
based upon peer reviewed published science. Thalbleyels
of disturbance to the study animals in this studgear to be
much higher than in any other radio-tracking studyblack
grouse published in the scientific literature.

To my mind the methods that magve had greatest influence
in biasing the results from this study are:

Breeding success. This was measured using standghwd of
locating broods with trained dogs. However, coumése made
‘on or around 1 September’ (according to the original STW
rept) or in the ‘last week of August’ (accordingth@ published
paper). Either way, these counts are late comparedhen they
are done at other UK sites and in other UK stu(has July to
mid Aug being the norm). Therefore, the breedingceas data
are not directly comparable to those from other &ifdies —
more chicks may have died, and its also conceiviiaiesome
break-up of the broods may have started by the toents
were done (staff working on black grouse in Waley iine able
to comment on the likelihood of the latter).

Radio-tagging of young chicks: A large number atkk were
radio-tagged at an early age (e.g. 40 chicks frOnibrbods in
2000 and 14 chicks from seven broods in 2002: Bowke
Bowker 2003). Young black grouse chicks are vulblerao
many mortality sources, and it is conceivable thdto-tagging
young chicks may increase their vulnerability immsoways.
Even if any such effects are small they may havectdd
results in this study due to the large numbers @dgdNo
mention of the tagging of young chicks is madehm tethods
of the published paper.

Capture, handling and tagging of juvenile blackuge A high
proportion of all juvenile black grouse at Vyrnwyeke radio-
tagged during the study. Gordon Bowker, in his Siapt on

this work (Bowker & Bowker 2003), advocates a melthad

handling chicks on multiple occasions, in orderd¢duce the
chances of mortality when old chicks/juveniles eaptured for
the purposes of tagging. This meant that chicksewecated
(with dogs), captured and handled on multiple doresand,
overall, chicks surviving to 8 weeks each appeanaee been
handled more than three times. As far as | am gwhigis a
completely untried and untested method, and to mmg seems
more likely to increase mortality amongst chickgai, this
information (fundamental to the methods of studs) not

mentioned in the published paper.
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13.

14.

15.

Hopefully, lan’s critique, along with above infortren, will
help in dealing with any fall-out that arises frahe Bowker
paper. Get back to me or lan with any queries etc might
have on all of this.

Note, | have circulated this to those staff on ‘@laick grouse’
e-mail list, plus a few others | could think of ¢awho didn’t
appear to be on that list), but please forwardthers in your
departments/regions/countries who might not behanlist but
may need to deal with black grouse and these issues

Cheers
Murray”

| have highlighted in bold those parts of the peshdheanings for each publication,
which Mr Wolanski draws particular attention to the purposes of this application
(and the numbering is taken from the Particular€laim).

The Grant email is said by the Claimants to bearftlowing natural and ordinary
meanings which are defamatory of them, namelyttiet:

“4.1 recklessly used entirely untried and untested field
methods, about which Dr Grant was most concernddndnich

he would never condone, involving unprecedented and
dangerouslevels of disturbance to black grouse;

4.2 dishonestly misleadreaders of their published paper by
deliberately omitting details of such methods when they
should have included them;

4.3 incompetently measured broods at a time of year that was
too late to draw any meaningful comparisons witheotsites
and studies; and

4.4 dishonestly (or at least incompetently)presented the
results of their study in a scientific paper aghé results were
of value when theknew (or at least should have knownjhat
the results were biased and misleading.”

The Claimants’ complaint about the publication lvé RSPB Critique is confined to
its publication as an attachment to those publsheevhom the email was sent. In
addition to the words which are set out below,dhsisted of 3 graphs (with the
relevant keys) which are set out in their entirgtythe Particulars of Claim. The
RSPB Critique says as follows:

“ A critique by RSPB Conservation Science of:

Bowker, G. Bowker, C. & Bains, D. (2007) Survivates and
causes of mortality in black groudetrao tetrix at Lake
Vyrnwy, North Wales, UKWildlife Biology13(3).
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Summary

This study presents data on breeding successyauraies and
causes of death of black grouse over four yeard ake
Vyrnwy, North Wales. Breeding success was estimdigd
searches for females with chicks using pointer ddgsenile
and adult survival was estimated by radio-trackifigey then
used these demographic rates to determine whether t
population should be increasing or declining. Thalgo
estimated population trends by censuses in spriffiey
conclude that breeding success and survival weoe ldov
during their study to maintain the population (I@survival
being due to high losses to birds of prey and fpxasd
suggest that immigration from adjacent more pradacsites
may have supported numbers in the past. They supipeir
conclusion for black grouse by using data on remligg over
the same period that also show low breeding suceess
decline in numbers.

Background

Science is the combining of quantitative observetigdata)
with logical arguments to make a case for or agapscified

ideas (hypotheses). The conclusions that can bee niad
studies that use this scientific method are alwlayged by

both the quality and quantity of the data they &s®.example,
inaccuracy or bias in data can lead to the wronlosions
being drawn. Small sample sizes or length of stftin do not
reveal the full picture. Failure to consider alktimportant
variables can also lead to the wrong conclusionss well

worth looking at this paper by Bowket al to see how they
have dealt with these issues.

Inaccurate lek! counts?

First, we need to question whether a decline inkbtaouse has
really taken place over the period of their stulye reason for
this is that the lek count data in Bowletral differ from those
published by RSPB and Severn Trent Water (STW)(figrhe
RSPB/STW data represent a long series of systersatieys
that always used the standard black grouse sunetigad and
the same survey area each year. The largest desargpvas in
2000, and this figure has the most influence on tilead
reported by Bowkeet al Because the RSPB/STW and Bowker
et al data for other years are much more similar, we ardgy
conclude that their survey method was different 200,

! A lek is the name given to an area used for tifopmance of communal breeding displays and coiprtsh
during the mating season by black grouse. A lelkntauof the number of males at the lek. Though ot a
word in common usage the argument before me precked the basis that the readers of the publicaition
complained of would be familiar with these words.
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leading to a higher count. This weakens their ¢asa decline
in male black grouse at Lake Vyrnwy.

Lack of long-term context

Second, even if the trends in males and femalesrtep by
Bowker et al are accurate (perhaps they counted birds within a
different boundary to that represented by the RSFP®/ data),

we should ask how this fits within the long-terrartd on the
reserve (fig.1). Clearly there is an upward tremdniale black
grouse at Lake Vyrnwy over the last decade. Durtihig
period, peregrine and goshawk numbers have remaitadde,
fluctuating between 2-4 prs and 0-4 prs respectiyBISPB
unpublished data). The intensity of fox controldgmesumably

fox abundance) is also unchanged since 2000.

Therefore, Bowkeet al’'s conclusions do seem at odds with the
general increase over a period with stable predstandance.
This is even more puzzling in the light of theitaléhat show
males begin lekking on average just 1.5km from whiey
were born. Therefore, whilst immigration of sommétes from
neighbouring populations is possible (althoughrtkeggested
source population has since declined), the longriacrease in
males at Lake Vyrnwy must be largely from localared
birds.

Low breeding success and survival: real ecology or
artefact?

Third, we need to be satisfied that the reported ltweeding
success and survival (the causes of populationinggchre
correct results, rather than the consequences eointéthods
used, or other variables not taken into accountlidragging
was the main method Bowket al used to measure survival.
Literature evidence for bad effects of radio-taggam grouse is
mixed. For example, Johnstone & Lindley (2003) repo
ambiguous results for black grouse chicks in Walasd
concluded that their study lacked the statistical/gr to detect
more subtle effects. Studies that use radio-trackshould
always consider whether their study animals arecél.

A high percentage of the black grouse population_aite
Vyrnwy were radio-tagged at some point in theietve.g. all
12 juveniles in 2000 and 14 out of 18 juvenile001, these
data being found in the full report of their prdjéBowker &
Bowker 2003)). Given this, and their lack of asse=st of
effects, the possibility that low survival was doedisturbance
associated with radio-tagging and monitoring canta
excluded. Furthermore, Bowket aldo not mention that young
chicks were also radio-tagged as part of theiryst{edg. 40
chicks from 10 broods in 2000 and 14 chicks frorese
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broods in 2002: Bowker & Bowker 2003). So if prasehis
effect could also cause the low breeding successted.

Based on field signs, the authors report most deashdue to
predation by birds of prey (suggesting goshawk enegrine)

and foxes. That these are predators of black grisusepected.
However, based on the results in Bowkeal, we are unable to
exclude the possibility that the high level of lesghey found
(85%) was an artefact of the intensive methods tesd to

estimate survival. This view is reinforced by th@mard trend

in lekking males since 1994, when peregrine anch@ok

numbers were broadly stable.

Breeding success has been measured by systematieysu
since Bowkeret al and in the same areas as their study (counts
took place in the third week of August). It was aam of 3.3
chicks per hen in 2005 (n=3), 2.7 chicks per he2006 (n=3),
and in both years although few hens were found,hatd
broods. Even allowing for slightly earlier countisese figures
are much higher than those reported by Bowetex. However,
breeding success was zero in 2007. Breeding succ&sswn
to be poor in such wet summers, when chicks maynbee
vulnerable to predation in addition to lack of icisdood
(Summers et al 2004). Bowker et al do not consider
environmental effects such as this in their disicusef reasons
for their reported low breeding success.

Red grouse breeding success at Lake Vyrnwy has kadso
estimated in six standard 1km square plots oveldhg-term
(fig.2). Whilst during the period of Bowkeet al's study
success declined, data suggest that this was tadhimn within
longer-term stability. Indeed, after a period otldes, spring
male red grouse abundance is now the same as wivekeBet
al began their project (fig.3).

Conclusion

The inadequate survival and population decline akel
Vyrnwy reported by Bowkeet al seems to be an anomaly in a
longer period of population increase and, at leastecent
years, adequate breeding success.

There are a number of reasons why they wronglyladecthat
the Vyrnwy population is doomed. First, their leduat data for
2000 seems to be inaccurate. Second, they have not
demonstrated that their survival data are unbidsgdheir
intensive methods. Third, they have failed to cdesiall
relevant variables (such as June rain). Fourtly, tiaeve failed
to interpret their results within a wider contextheir
arguments for declines in breeding success and ersmior
both black and red grouse are undermined when taa are
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viewed in the context provided by long-term monitgrdata
that used standard methods.

Because they have not formally addressed all afethssues,
we must conclude that their science is unconvincindeed,
the authors themselves acknowledge some of theslenesses.
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Fig.3. Index of spring red grouse abundance in monitoring plots at Lake
Vyrnwy. The dotted line shows no change. Abundance has increased in
recent years and equals that when Bowker ef al began their project (1999).

16. It is said by the Claimants that the RSPB Critidpeze the following natural and
ordinary meanings which were defamatory of thermeig that they:

“6.1 recklessly used intensive field methods involving
dangerous levels of disturbance to black grouse chicks and
juveniles, such methods being the most likely caafste low
rate of survival of black grouse reported in thelgt

6.2 improperly failed to declare such methods in their
published paper;

6.3 incompetently used an inaccurate lek count for the year
2000;
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6.4 incompetently neglectedo consider environmental effects
as a reason for the reported low breeding suceess;

6.5 cynically (or at least incompetently attributed the low
grouse survival rate (that they had most likely seal
themselves) to predators.”

17. Dr Stowe’s letter was written to Andy Warren of STo 16 October 2007 and
copied to Tim Wright, STW Shrewsbury. It includde tgraph attached as Fig. 1 to
the RSPB Critique with its title, and the text bétletter says this:

“I am writing about the recently published paper lolack
grouse at Lake Vyrnwy — Bowker G, Bowker C and BaiD
(2007) Survival rates and causes of mortality iacklgrouse
Tetrao tetrix at Lake Vyrnwy, North Wales, UK Wili&i

Biology 13 — and about the Game Conservancy Trysess
release of 26 September carrying your name as SOnAct.

Given our joint interests and responsibilities five Lake
Vyrnwy estate, | am sure that this paper is of gneterest to
you, as is the overall situation and future forcklgrouse at
Lake Vyrnwy, and elsewhere in Wales. As a cons@wmat
organisation that attempts to base its policies dauad
management on the best available evidence, the RSPB
welcomes and encourages scientific research on tild
populations and their habitats, indeed it often d&unand
conducts such research itself. Unfortunately, | f@gable to
take such a view of the Bowker et al paper.

As you know this paper comes from a study that axeHong
been concerned by, given the way in which it apgedo be
undertaken, and we have serious concerns overethéting
paper. These concerns have been raised with youyand
predecessor over a number of years. Some of tleseims
are of such a fundamental nature that | think wedn®e make
you aware of them again (as the representative with
responsibility conservation issues of the compankickv
sponsored this work).

On the face of it, the paper seems quite compelfngdation

levels at Lake Vyrnwy appear very high on blackuge adults

and juveniles, and the authors use a simple modghdow that

productivity was not high enough to compensatetiese high

levels of predation mortality, so the populatiorldesd. A nice

case of where a predator seems to be limiting sy p
population.

However, the RSPB’s monitoring of male black groaseake
Vyrnwy tells a completely different story. | havétaehed a
graph that compares Bowker et al's short-term (20003) run
of data with our own much longer set. As you wiesour data
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suggest that the male black grouse population hsenr
dramatically over the period of our managemenaldd shows
that there is a marked discrepancy in Bowker et alid our
estimate for 2000. The decline of males reporte@dwyker et

al hangs almost entirely on the one data pointtlics year.

Bowker et al also report an even more marked deamong

female black grouse; unfortunately, we do not heawe data on
females for comparison.

Given the apparent rate of decline, the paper k#ve reader
feeling that in the absence of some form of predati
management, the Vyrnwy black grouse population raustly
be doomed to extinction. But nothing could be fartfrom the
truth. Numbers of male black grouse are now highan they
have been for the last twenty years.

So, how can the story told by the paper and RSPB’s
information appear so different? | can think ofexaV reasons;
there are probably others.

First, the RSPB’s data are wrong for 2000, the nidéeck
grouse population at Vyrnwy declined between 20 2003,
and the period of Bowker et al's study just happene
coincide with this short-term decline (due to higredation
mortality and low breeding success) in an otherwiseng
trend. If this were the case, it is unclear why tality was so
high during this particular period, as our evidesaggests that
predator numbers at Vyrnwy have remained moress $¢able
over the last decade.

Second, the fieldworkers may have contributed t dbcline
they observed. The methods used to catch, handlg and
track birds — particularly chicks — seem to haveerbe
particularly intensive, which is a cause for sesiazoncern,
given that black grouse are a species known toalgcplarly
sensitive to such activities. The authors advocatedl least in
the STW report that preceded the paper (althoughtiore of
this is omitted from the paper itself) — handlingcbicks on
multiple occasions, with each chick in a brood bdotated by
a dog on each occasion. As far as | am aware, ithia
completely untried and untested approach to tlps tf work,
and is undocumented in the scientific literature.

Overall, chicks that survived to 8 weeks were ehahdled
more than three times, with a high proportion of thie
juveniles at Vyrnwy being radio-tagged in each yefstudy.
Once tagged, they were then located and flushedy eve
weeks. Additionally, large numbers of young chickere
radio-tagged as part of the study (e.g. 40 chioks1f10 broods
in 2000 and 14 chicks from seven broods in 20029, again
this could inflate mortality. Again, mention of shactivity is
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omitted from the published paper. To my mind, theems a
high level of disturbance, and is much greater ihaamy other
radio-tracking studies of black grouse that weR&PB, are
aware of. One interpretation of the attached g@utid be that
male black grouse numbers were rising before thigahrof
Bowker, declined while he worked on the site, anskeragain
when he left. While there may well be no causatiere, there
surely remains — at least to my mind — a whiff a$gcion.

Finally, the RSPB data are correct, male black ggawumbers
simply fluctuated between 2000 and 2003 and diddeotine at
all. If so, the entire thrust of the paper seeras/déd.

| do not know — and probably may never know — whitthese
reasons, if any, is closest to the truth. Hower ok at it,
though, such short-term studies do little to aidr ou
understanding of these complex problems. | agreat th
predators can sometimes reduce black grouse numOeirs
own work at Abernethy suggests this, but has dova that
rainfall can be equally important for productivityte Bowker
et al study took no account of this at all.

For all of these reasons above, | see little metihe Bowker et
al paper, and fail to see how this work will do #miyg positive
to further effective conservation action for blagtouse. | am
not clear either what benefit STW can derive froalpng to
publicise the paper. | hope that you can understand
frustration with this paper. As far as we are coned, the
black grouse population has risen dramaticallyakel Vyrnwy
since we took over the management of its moorlahds]ly a
message that shouts out from the Bowker et al paperom
the recent press release put out by the Game andlifeVi
Conservation Trust with your name attached to it.

Some years ago, the RSPB and STW agreed a comrtianga
protocol at meetings that you or your line managegnded in
Shrewsbury, to ensure that press releases of muiteakest
were agreed before issuing. We agreed that bothnations
would operate at Lake Vyrnwy in a spirit of parst@p and
cooperation. The black grouse press release semrheeaich
that protocol. Further, how would STW react if RSBBued a
press release with incorrect implied criticism ofly operation?

Given our serious concerns over the paper, therapptailure
of the communications protocol and in the interegthe Lake
Vyrnwy operation, | think it would be valuable tave further
discussion on this matter to see whether we mighalile to
reach some agreement on a way forward.

| look forward to hearing from you.
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Yours sincerely,

Dr Tim Stowe

Director, Wales

Copy to Tim Wright, STW Shrewsbury”

It is said by the Claimants that the Stowe letterebthe following natural and
ordinary meanings which were defamatory of thermeig that they:

“8.1 recklessly used particularly intensive yet completely
untried and untested field methods, about whiclsawe was
most concerned and which he would never condone)img
unprecedented and dangerous levels of disturbamdaatk
grouse chicks and juveniles, such methods beingntbst
likely cause of a decline in the numbers of blagkuge at Lake
Vyrnwy;

8.2 dishonestly misled readers of their published paper by
deliberately omitting important information abouhese
methods that had been included in the preceding &Ipaftt;

8.3 incompetently used an inaccurate lek count for the year
2000, which renders their entire study worthlegst a

8.4incompetently neglected to consider rainfall as a reason for
the reported low breeding success.”

The Particulars of Claim contain a plea of malite, particulars of which are relied
on in support of a claim for aggravated damaged,then repeated in the Claimants’
Reply in response to the substantive defence dlifigaaprivilege relied on by the
Defendant. Mr Wolanski for the Defendant says th#te action proceeds, it will be
the Defendant’s intention to amend to include a&de¢ of fair comment. Both in the
claim for aggravated damages and the Reply to #ferige, the Claimants assert that
the authors of the words complained of were actubyeexpress malice for which the
RSPB must be held responsible. Very serious al@gatare made of dishonesty
(including fabrication of data) and bad faith whithwill be necessary for me to
address.

However, a theme which has permeated the submsssimde of behalf of the

Defendant is that this is a debate about sciemcked it is said that at the centre of
this case and its lengthy pleadings (which refeteinms to scientific extracts and

papers) lie several scientific issues which thertcawould be required to explore:

particularly relating to the question whether idi@e radio tagging and chick

handling may contribute to falling grouse numbevkjch is an area of controversy
within the bird conservation arena.

This it is said has two implications. First, itascase which plainly could not be
conveniently tried by a jury (see the Senior Cots 1981 section 69(1)); and | am
asked to rule accordingly. This it is submitted Vdogive me a greater latitude in the
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exercise of summary jurisdiction because the burdenma party seeking Part 24
summary judgment in a defamation action is highantin other types of action only
when there are issues of fact deemed fit to gorbedojury. Second, Mr Wolanski
submits the court’s approach should be informedth®y important principle that
courts should be slow to permit parties to seeketble scientific disputes through
litigation; and reliance is placed on the decisainthe Court of Appeal irBritish
Chiropractic Association v Sing2010] EWCA Civ 250.

Mr Munden accepts that if the court determined thess not a case that could
conveniently be tried by a jury, then the court hadiscretion to order trial by judge
alone, but otherwise says he is not sure whererthef “Science” takes matters: and
it is not clear in which respects the Defendanthessthe court to treat this case
differently because it has a scientific background.

It will be necessary for me to consider these ssbions in relation to the issues
raised by the Defendant’s applications, the fifswbich is meaning.

Issue one: meaning

24,

25.

26.

| am asked to make a ruling pursuant to CPR Padt 53hat the words complained of
are not capable of bearing the meanings pleadékeirParticulars of Claim, or any
meaning defamatory of the Claimants.

The legal principles relevant to the exercise g forisdiction are well settled. See
for exampleGillick v Brook Advisory Centre002] EWHC 829cited in paragraph
32.5 of Gatley on Libel and SIander”llEdn) andArmstrong v Times Newspapers
Limited [2005] EWCA Civ 1007,Jameel v The Wall Street Journal Europe Sprl
[2003] EWCA Civ 1694, [2004] EMLR 6 at paragraph T4he judge’s role is to pre-
empt perversity, and the test is therefore a high. ®/hen the Court is invited to
exclude one or more meanings at the pre-trial s@ag&edley LJ said BBerezovsky v
Forbes[2001] EWCA Civ 1251, [2001] EMLR 1030 at [16]:

“The real question in the present case is how tlets ought to
go about ascertaining the range of legitimate nmegmiEady J
regarded it as a matter of impression. That isigt, it seems
to us, provided that the impression is not of wthet words
mean but of what a jury could sensibly think thegamt. Such
an exercise is an exercise in generosity, not isip@ny.”

The relevant principles were summarisedJeynes v News Magazines L[&008]
EWCA Civ 130 where Sir Anthony Clarke MR said a4]j1

“The governing principles relevant to meaning ... mag
summarised in this way:

(1) The governing principle is reasonableness.

(2) The hypothetical reasonable reader is not naiNéde is not
unduly suspicious. He can read between the linescat read
in an implication more readily than a lawyer andynradulge

in a certain amount of loose thinking but he muestreated as
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being a man who is not avid for scandal and somedmedoes
not, and should not, select one bad meaning whitver mon-
defamatory meanings are available.

(3) Over-elaborate analysis is best avoided.
(4) The intention of the publisher is irrelevant.-

(5) The article must be read as a whole, and aayneband
antidote" taken together.

(6) The hypothetical reader is taken to be reptaser of
those who would read the publication in question.

(7) In delimiting the range of permissible defamgto
meanings, the court should rule out any meaninghyHican
only emerge as the produce of some strained, aedpror
utterly unreasonable interpretation..." ....

(8) It follows that it is not enough to say thatdyme person or
another the words might be understood in a defayatnse.”

In the context of the dispute between the partlsua meaning, and whether the
words were capable of bearing any meaning defamatothe Claimants at all, Mr
Wolanski submits that none of the publications areattack on the Claimants. They
are to a greater or lesser extent, merely a catigli the science they deploy,
describing it variously as unconvincing, or opemtestion. It is not defamatory of a
scientist he says (nor, as in this case, a resegrtthdescribe the work he did in that
way. He says excellent scientists may on occasiodyze unconvincing work based
on flawed data, and none tble words complained of suggest that the Claimaciisd
‘dishonestly’, ‘incompetently’, ‘recklessly’ or ‘cheyerously’.

Mr Wolanski submits that in each case, the pledadesr attempted to manufacture a
libel case from what is plainly no more than aigué of the scientific methods used,
and conclusions reached, by the Claimants in operpdhis is, in particular, when
one considers the RSPB Critiquyagar excellencean attempt to settle a scientific
controversy by litigation rather than by the methofl scienceHe says moreover that
many, especially within the scientific world, woufohd troubling the notion that
scientists can find themselves subject to libelcpealings as a result of scientific
critiques of this nature, however robust. Whatnsgler scrutiny is scientific method.
As stated irGatleyat paragraph 2.26:

“To be actionable [in defamation] words must imptdethe

claimant some quality which would be detrimental, the

absence of some quality which is essential, tosiecessful
carrying on of his office, profession or trade. There fact that
words tend to injure the claimant in the way of bifice,

profession or trade is insufficient. If they do novolve any
reflection upon the personal charactesr the official,

professional or trading reputation of the claimadhgy are not
defamatory.”
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As | have indicated above, he says the approatcheotourt should be informed by
the important principle that courts should be stowpermit parties to seek to settle
scientific disputes through litigation. And he dsaattention in this context to what
the Lord Chief Justice said in giving the judgmehthe Court inSinghat [34]:

“We would respectfully adopt what Judge Easterbyaobw
Chief Judge of the US Seventh Circuit Court of Agdpesaid
in a libel action over a scientific controverdynderwager v
Salter22 Fed. 3d 730 (1994):

“[Plaintiffs] cannot simply by filing suit and cnyg
‘character assassination!” silence those who hold
divergent views, no matter how adverse those views
may be to a plaintiffs’ interests. Scientific
controversies must be settled by the methods of
science rather than by the methods of
litigation....More papers, more discussion, bettaagda
and more satisfactory models — not larger awards of
damages — mark the path towards superior
understanding of the world around us.”™

Mr Munden disputes that the words here were pubtisks part of a scientific debate
at all. But in any event, he points to the fact tih@ Court of Appeal iBinghdid not
declare that libel claims could not be brought ttedéted to science, or that claims
involving science were an abuse of the processedds they simply considered the
case in the scientific context: in particular hafglithat the words complained of must
be construed in that context, both when considariegning and determining whether
the words were fact or comment. It could not begssted that there is a blanket
defence for statements made in the scientific ctnt@here none is available for
example, for statements on political matters, &s Hlouse of Lords determined in
Reynolds v Times Newspapétd [2001] 2 A.C. 127)He accepts that some of the
words may be construed as comment (though thahdefis yet to be pleaded); but a
significant feature distinguishing this case fr8mghis that here malice is alleged.

Discussion

31.

Similar arguments to those advanced before me byMdlanski, were considered by
the Court of Appeal inDrummond-Jackson v British Medical Journgl970] 1
W.L.R. 688, where an action for libel was broughtespect of the publication of a
learned and technical article in the British Medidaurnal. The article concerned the
results of research into a method for anesthetigatgnts which had been advocated
and practiced by a dentist (the plaintiff). It chuted the method was dangerous for
patients and may impede good dentistry. The mgjasit the Court of Appeal
(Pearson LJ and Sir Gordon Wilmer) considered thel@awas capable of giving rise
to a meaning which was defamatory of the plainfifie court did not have the benefit
of considering a pleaded meaning since the actrerdpted the requirement that a
claimant should identify the meaning he or sheetkbn in the Particulars of Claim,
but in a well known passage from his judgment Reatd said this at p.698-699:

“Words may be defamatory of a trader or business praa
professional man, although they do not impute aoyaifault
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or defect of personal character. They [can] be rdafary of
him if they impute lack of qualification, knowledgskill,

capacity, judgment or efficiency in the conducthed trade or
business or professional activity....”

This passage was cited with approval by Neill LBerkoff v Burchill[1996] 4 All
ER 1008 at 1011. In the course of an extensiveevewf the definitions of the word
“defamatory” from previous cases, Neill LJ includdxe definition given by Pearson
LJ, only noting: that it is necessary in some circumstances to densihe
occupation of the plaintiff See more recently the discussion of businesandations
in Thornton v Telegraph Media Grouyd [2010] EWHC 1414 (QB), [2010] EMLR
25 at [37] to [50] citing what was said by Neill lid Berkoff and alsoDee v
Telegraph Media Group Lt{{2010] EWHC 924 (QB) at [42] to [48].

Lord Denning MR in his dissenting judgment@nummondconsidered that the words
were no more than lawful criticism of the plaintiéind said this at p.694:

“The law draws a distinction between libel and laldriticism.
Libel is personal and subjective. It is a lowering of than
himself in the eyes of right-thinking people getigralt is
actionable without more add.awful criticism is impersonal
and objective. It is criticism of goods, of a desig system, or
a technique. It points out defects and deficienégregshem
without attacking them and himself. It is not an@ible unless
proved to be both false and malicious.

Applying this test, | hold that this scientific papis no libel.
Here are a group of scientists who have done aabupiece
of research. They have discovered that the teckniyactised
by the plaintiff is dangerous. It is surely in tpeblic interest
that they should make known their findings to thef@ssion:
and that the scientific journals should be entittedpublish
them: without fear of a libel action. So far fronaeeything

being presumed against them, | think everythingukhde

presumed in their favour: for they are doing a fubérvice. It
may be that, in criticising the plaintiff's techo@ they are
casting some reflection on him. That cannot be delfEvery
criticism of a technique tends to cast some rafiecon those
who practise it. But that does not give cause fobe action.
These scientists have nowhere descended to ark aathe
plaintiff personally. They should not be plaguedhwa libel

action. The case is, to my mind, covered by Ghffiv. Benn,
27 T.L.R. 346 and John Leng & Co. Ltd. v. Langlanti$4
L.T. 665. The comments on a system in those cases far
more violent and severe than these here, but it ivedd that
there was nothing which went beyond the boundsawofful

criticism.

So here | hold that the defendants have not gogenethe
bounds. They have only exercised the right of lawfiticism.
It would be a sorry day if scientists were to béeded from
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publishing their findings for fear of libel actianSo long as
they refrain from personal attacks, they should fiee to
criticise the systems and techniques of otherss Itn the
interests of truth itself. Were it otherwise, naestific journal
would be safe. | would allow the appeal and stiike this
statement of claim.”

34. The majority however, did not take that view. Sar@on Wilmer said this at p.702:

“The case which the plaintiff seeks to set up, asderstand it,
is that he is attacked in the way of his professionthat,

without any proper prior investigation, he is aldgto have
been preaching and practising a dangerous technioued in

a number of instances to produce deleterious sffeand

possibly resulting in death in several cases. ttukhin my

judgment be for a jury to say whether all this éfasinatory of
the plaintiff, as an attack on his professionautapon. What |

find it impossible to say, at any rate at the pneés¢age, is that
the words of the article are plainly and obviouslgapable of
bearing any defamatory meaning.

It has been urged on behalf of the defendantssbab hold
would be most detrimental to the advancement oénific
knowledge, since no scientific journal will in fueufeel safe in
publishing an article which is critical of the viswof an
opposing school of thought. | do not accept thatrdhis any
such danger. For one thing, it is perfectly possfbl scientific
gentlemen to criticise each other's views and thsowithout
saying anything capable of being construed as dafamy
even though they may be, in Gilbert's words,

“Maintaining with no little heat
Their various opinions.”

But quite apart from that, it is, | think, to be gnasised that the
present case is not concerned merely with the ptasen of
opposing views on some theoretical scientific scibj@he
essential feature of the case is that the plairgith practising
dental surgeon, and the gist of his case is that dfticle
complained of is unjustifiably critical of the way which he
carries on his practice, thereby damaging his peif@al
reputation.”

35. In his judgment, Pearson LJ (immediately before jhssage cited at paragraph 31
above) doubted that the analogy drawn by Lord Dentietween a trader’'s goods,
and a professional man’s technique in this caseseasd. At p.698 he said this:

“How can it be argued that this article could nedisonably be
given any meaning defamatory of the plaintiff i profession
as a dentist? | think it can only be so arguedhenltasis of a
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narrow view being taken as to the scope of defamadf a
person in his trade, business or profession.

Many reported cases are concerned with the questi@ther
defamation of goods involves defamation of the dradho
sells the goods...

| doubt whether the analogy sought to be drawrhéngdresent
case between a trader's goods and a professionals ma
technique is sound. Goods are impersonal and é@insA
professional man's technique is at least relatiysymanent,
and it belongs to him: it may be considered to beessential
part of his professional activity and of him as rafessional
man. In the case of a dentist it may be said: iukes a bad
technique, he is a bad dentist and a person neetbntpl
treatment should not go to him.”

In Singhthe parties had invited the judge below to consid® questions: the first,
was what defamatory meaning the words bore; thenskcwas whether they
constituted fact or comment. The Court of Appedtiltbe words were opinion, and
that the judge had erred in ascribing to words tvhere expressions of opinion,
meanings which required them to be defended adialda fact. The Lord Chief
Justice went on to say at [32]:

“[llt may be that the agreed pair of questions whibe judge
was asked to answer was based on a premise, inherear
libel law, that a comment is as capable as an tws@f fact of
being defamatory and that what differ are the abdd
defences; so that the first question has to behenghe words
are defamatory even if they amount to no more ttanment.
This case suggests that this may not always be btst
approach, because the answer to the first questeynstifle the
answer to the second.”

In this case there is at present no defence of amhipleaded; and both sides have
invited me to consider the issue of meaning fiast dpproach which accords with that
considered to be the right one by the Court of Abpa Burstein v Associated
Newspapers Lt¢2007] EWCA Civ 600, [2007] EMLR 21). Although Miolanski
raised in general terms the problems which mayeaniken suing over matters of
scientific controversy, he did not contend that eherbecause something is
said/written during the course of a scientific deb#& is immune from suit or
incapable of bearing a defamatory meaning. These wet the contentions of the
parties inSingh nor did the court iBinghso hold. Such an argument risks conflating
the issues of the meaning of what is said, whettet is said is defamatory, and the
defences which are or ought to be available foingajt. | note also that in the
Underwagercase itself it was assumed for the purposes ojutthgment that at least
some of the statements complained of were untrdelafamatory (see paragraph 5 of
that decision). The issue in that case was whétieeplaintiffs needed to establish
actual malice; and if they did, whether the lowe&urt was right to hold the
publications were privileged, and right to give snamy judgment on the issue of
malice on the deposition evidence before it.
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Mr Wolanski did not therefore argue that if the d®did accuse the Claimants of
incompetence, negligence, recklessness or dishoireste carrying out of their

professional work, then scientists/fieldworkers fbis purpose are in a special
category for the purpose of determining whetherdsaare defamatory or not. Such
an argument would be contrary to the principlesvkach | have referred above. His
simple argument was that the publications made wch saccusation, and no
reasonable reader could conclude that they did.

Nonetheless disagreements about scientific maeen strong ones) as Sir Gordon
Wilmer pointed out inDrummongd are capable of being expressed without being
defamatory of the other party; and in my view thetfthat statements are made in a
‘scientific critique’ whether formal or informal, ay have an important bearing on
how the relevant words would be understood by tiignary reasonable reader. As
Neill LJ said inBerkoff at p1018:

“It is trite law that the meaning of words in adibaction is
determined by the reaction of the ordinary readelr reot by the
intention of the publisher, but the perceived ititam of the
publisher may well colour the meaning.”

If for example, it is obvious that what is saidpiart of a measured analysis of the
issues in a scientific context, then the perceiirgdntion of the publisher that it
should be, may well colour the meaning attributedt tby the ordinary reasonable
reader (quite apart from the question whether vihaaid may be regarded in the
circumstances as a value judgment. and defensiblesuah, in the absence of
dishonesty). Moreover, the scientific method itsetjuires scrutiny and criticism for
the advancement of knowledge and as the relevgmbthgtical reader might well
understand, even the most eminent scientist maywboeng without being
incompetent. With those considerations in minduintto the arguments on the
publications complained of.

The Grant email: the parties’ submissions

41].

42.

The Defendant submits that as Dr Grant sent thel evith the RSPB Critique as an
attachment, readers of the email therefore mustaken to have read the RSPB
Critique as well: seBeeat [27] to [32]. Suchreaders it is said would understand Dr
Grant to be discussing Dr Johnstone’s conclusiand,to be commenting upon what
Dr Johnstone has identified as the problems wigh@haimants’ work. Mr Munden
was also content for the two publications to bekémbat together. In my view Mr
Wolanski is correct in suggesting both that Dr Gnaas discussing Dr Johnstone’s
conclusions, and that the readers of the email ldhbe taken to have read the
attachment, to which their attention was direcfHaiat does not mean however that
the two publications, which are dealt with sepdyate the Particulars of Claim,
should be treated as one publication for the pwpaismeaning. In circumstances
where each presents, self-evidently, the authawis analysis of th&Vildlife Biology
paper, it seems to me the correct approach foreptepurposes is that each
publication provides the context in which the otkleould be read.

Mr Wolanski submits that in the email, Dr Grantsseut the background to the
publication of thewildlife Biologypaper, and then summarises what he identifies as
the main “points of concern” about the Claimant®rkv arising from the RSPB
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Critique. Dr Grant's main theme is that the Claitsansed certain ‘unorthodox
methods’ in their grouse field work which, as hdspit, “may have hadyreatest
influence in biasing the results from this study”have already referred to the
Defendant’s general argument above. Mr Wolansks sagt the pleaded meanings
bear little resemblance to the email, and thapptd of their “pleader’s spin” in
particular, the highlighted words, what is leftngerely a critique of the Claimants’
science which is not defamatory of them. The wdresighlights are Mr Wolanski
submits deployed in an attempt to turn what isitigae of the Claimants’ science
into a “character assassination”. Were the embeldemords to be excised, as they
should be, the meanings would not defame the Clasrat all.

With regard to meanings 4.1 and 4.3 he says thd eows not accuse the Claimants
of recklessness or incompetence. To say of a ssietitat he has deployed
completely untried and untested methos not to allege recklessness or
incompetence: indeed, scientific progress ofteneddp upon the deliberate use of
completely untried and untested methods. That ésdbsence of experimentation.
Even the most respected scientist may use methddshwurn out to produce
unreliable results. Uncertainty is inherent in stifec enquiry. He draws attention to
the fact that Dr Grant says that the methods usgdthe Claimants ¢ould
conceivably have led to the high rates of predation and chncktality recorded”
(page 1 third paragraph); that the Claimants’ mashttnay have had greatest
influence in biasing the results from this studpage 1 third paragraph); and that
handling of chicks on multiple occasions “to my thseems more likelyto increase
mortality amongst chicks”. This is very far fromcasing the Claimants of acting
recklessly or incompetently. Instead it calls igieestion the methods by raising the
possibility that they _mayhave rendered the results unreliable. Dr Granhas
attacking the Claimants: he is highlighting the emainty surrounding radio tagging
and intensive chick handling.

However, Mr Wolanski says that even if the words alilege that the Claimants had
used methods they knew may endanger the lives afisgt this would not be
defamatory of them. Scientific experiments somesimawvolve knowingly
endangering the lives of animals (and sometimeshenfield of medical science, of
humans). If scientists never took risks then nesattnents could never emerge. A
reasonable person (not an animal rights actividtgges) would not necessarily think
the worse of such a scientist. Regard should be toadhe audience of the
publications, all professionals working in this areeeThornton In any event, the
pleader correctly does not contend in meaning Bat the words allege that the
Claimantsknewtheir methods were dangerous.

As for meanings 4.2 and 4.4, Mr Wolanski submits ttords do not accuse the
Claimants of dishonesty. The words could only ingpdishonesty if they alleged that
(a) the Claimants used methods which they knew evaand did, produce unreliable
results, and (b) the Claimants deliberately soughteep these methods secret. The
Claimants cannot have been dishonest if they meraegjht to have knowthat the
methods were flawed. Meaning 4.2 does not (anddcaoat) contain any averment
that the Claimantknew they should have included details of the methosisdu
Meaning 4.4 contains the insufficient ‘ought to @dinown’ formulation. The words
do not allege that the Claimants used methods wttiely knew would, and did,
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produce unreliable results. Indeed, Dr Grant makekar that even he was unsure
whether the methods had this effect — it was meaxehceivableor likely.

The words do not allege either, that the Claimalaigberately sought to keep their
methods secret. Indeed, they make it clear thatdmérary was true: Dr Grant says
that many of the ‘unorthodox’ methods were “unfodtely... not documented in the
paper itself” (page 1 third paragraph) but thensgoa to say “although they are
detailed in the original but unpublished STW repokte says that far from being
embarrassed about their methods, or seeking torcthem up, the Claimants
themselves drew attention to their methods in alieep@aper.

Mr Munden makes a compendious submission in relatiothe three publications
complained of. In respect of each, the Claimardseds that the words are capable of
bearing and do bear the meanings complained ohasdevant reasonable reader
reading them (someone with knowledge of consemas@ence) would understand
each of the documents complained of to be plaintical of Claimants’ methods, and
therefore of them as researchers.

Mr Munden submits the Claimants are professions@aechers: and anything which
imputes lack of qualification or skill in the coredwof that profession is defamatory of
them. The email he says makes it clear the Claisnaete “doing something wrong”

and is highly critical of them. He accepts thaisihot necessarily a criticism to say
that someone’s methods are “completely untried @amested”, but he submits that
one has to read on to see that the Claimants wsng such methods which were
likely to lead to an increase in mortality. Any seaable reader would he submits
think that the Claimants were therefore recklessl were using methods that were
dangerous. As to the specific meanings, assumiaigtiie “facts” were not disputed

(i.e. those words not emboldened) any reader wihutk this was a criticism of the

Claimants’ judgment. The reader would see thatetheere matters which the

Defendant was alleging Claimants must have (or Ishbave) been aware of. But
they nonetheless presented their results in a tdtestudy as if the paper was of
value, and were therefore dishonest or incompeterdoing so, and cynical or

incompetent in attributing the likely results oéthown actions (the low survival rate)
to predators. Any reasonable reader would undeddtaat the Claimants should have
mentioned the methods which have an effect on #ia dnd would conclude the
omission of fundamental data was deliberate arttibdisst.

In my judgment it is clear that the central focdsttee Grant email is on the field
methods used by the Claimants. (“We were very ameceabout the field methods
employed by Gordon.” “To my mind the methods thatynhave had greatest
influence...”).

It is also clear, that the Grant email questiorsrtiethods used and whether their use
may have biased i.e. influenced the results. (Aigothe use of the word “bias” in
the meanings complained of might have suggesteerweibe, during the course of
argument, Mr Munden rightly accepted that the winds” in the context in which it
was used in the Grant email, connoted bias in #reses used by scientists when
commenting on results, that is, a systematic enrtine design, conduct or analysis of
a study which results in estimates which deparftaie values. An unbiased study is
free from systematic error).
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52.

53.

54.

The real question is whether the Grant email, readhe context of the RSPB

Critique, goes further and (for the purposes of thpplication) is capable of

suggesting to the reasonable reader not only beaetis a question mark over the
Claimants’ methods, but that their use of them ukpable in the way alleged i.e.

incompetent, negligent, reckless or dishonests #iseiir failure to mention them in the
published paper. Such a conclusion would have tarbenferential one, capable of
being drawn by a reader “reading between the linestause, as Mr Wolanski points
out, none of those words which he highlights appedhe Grant email itself. Even

reading between the lines and adopting a generatlgerr than a parsimonious
approach to the meaning in accordance with thecipligs identified above, | do not

think the Grant email is capable of bearing the mmegs complained of. In particular,

| do not consider it is arguable that a reasoneddeler of the email could conclude
the Grant email meant the Claimants were dishooesg&ckless or incompetent in the
manner suggested by the pleaded meanings. | hache# my conclusions on this
and the other publications complained of, both asa#ter of general impression, and
having regard to a more detailed consideratiomefanguage of the email itself.

The first question which arises is what the reableeader could conclude the email
was saying about the consequences of the highroisstoae methods used. The
meanings pleaded suggest the reader could conitlugles being suggested that the
methods used in faded to the high rates of mortality recorded. Sacbonclusion
would in my judgment be wholly unreasonable hawiagard to the cautious and
contingent way in which Dr Grant expresses himgelthat topic, as a result of which
it is not arguable that he does any more thanim@lquestion the methods by raising
the possibility that they mdyave rendered the results unreliable.

Thus, for example, it is not said that high disaurte methods ditkad to the high
rates of predation and chick mortality recorded.sltsaid the high disturbance
methods “could conceivably have led” to this resMloreover, in the introduction to
the more detailed discussion of the methods inbtllket points, Dr Grant not only
uses the word_“mé&ywhen suggesting that the methods may have hadflaence in
biasing the results from the study) but underliige give it emphasis. In my view,
this is highly material to the meaning the reastenabader could attribute to what
follows, and indeed to the email as a whole. When tagging of young chicks is
discussed after the second bullet point, it sagt tit is conceivable” that radio
tagging of young chicks “may” increase their vubtdglity in some way. The cautious
nature of what is being said is reinforced by tiseukssion of the “possibility that the
effects may be small”. As for the handling of clsabn multiple occasions, in my
view, in the context, Dr Grant’s views of this medh(“seems more likelyo increase
mortality amongst chicks”) is simply a contrastiwihe First Claimant’s advocacy of
it on the ground it reduces mortality, advocacychhtannot be accepted at face value
because the method advocated is “untried and ewcfest

In the result, if the reader is merely told thatrthis a possibility the methods used
may have influenced the results, and rendered tinereliable, it would be wholly
unreasonable in my view to infer that the Claimanise of them, was in fact
dishonest, reckless or incompetent; or that then@ats knew or ought to have
known that the results they were presenting invthildlife Biologypaper were biased
and misleading, still less could it reasonably héerred that the Claimants had
dishonestly or cynically misled their readers biilrately omitting details of “such”
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methods i.e. methods which they knew resultedawdld or misleading results. As to
the latter point (concealment of method, meaning),4it is also material to my
conclusion on capability, that the reader is totdhbthat the Claimants themselves
drew attention to their methods in an earlier papport to a third party (the STW),
conduct inconsistent with dishonest concealmert,that the person who pulled out
the data from the Claimants’ original work and gmsat them to produce a scientific
paper, was David Baines of the GCT i.e. not thein@ats, albeit the Claimants’
names are on thé&ildlife Biologypaper as well. Shorn of this pejorative contexip |
not consider either, the suggestion that the bromgnt was taken at a time not
directly comparable to those used in other studiesmpable of bearing the meaning
that the Claimants were incompetent in taking thent at that time, as opposed to
merely being wrong.

| turn next to the question whether the Grant ensairguably defamatory of the
Claimants, albeit not in the pleaded meaningss languable in my view that it is,
having regard to the approach of Pearson LDruimmond-Jacksgrand Neill LJ in
Berkoffcited above, albeit at a lower level of seriousribss that contended for at
present. In particular, while the relevant worde arguably capable of reflecting
adversely on the Claimants’ capabilities and judgimedo not consider even when
read in the context of the RSPB Critique, as | hsael, that they are capable of
“imputing any moral default or defect of personlahracter” on their part. The precise
wording of any meaning must be a matter for thein@dats to formulate, if so
advised, subject to my conclusions overall. Butny view, the Grant email arguably
raises questions as to the Claimants’ judgmentadnildies as field workers (but not
their bona fides) in using high disturbance methadiich mayhave affected the
mortality of chicks which their fieldwork was sugsa to measure. In addition, it is
arguable in my view that a reasonable reader (bgan mind the nature of the
readership in question) could also conclude thedwoeflected on their abilities by
suggesting they had co-authored a paper for putadican a peer-reviewed journal
which fell below the generally accepted standardstach work, by failing to detail
the methods which were fundamental to the results.

The RSPB Critique

56.

57.

The arguments advanced by the parties in respeittecoRSPB Critique mirror to a
great extent those already advanced in respecheofGrant email. Mr Wolanski
submits this was a detailed and serious critiquéhef Claimants’'Wildlife Biology
paper but not of the Claimants, and does not stigheg were dishonest, reckless,
cynical or incompetent. Dr Johnstone draws attentmthe fact that the Claimants’
data about grouse numbers differ from the RSPBta.dde questions whether the
Claimants’ conclusions about grouse numbers aneciorHe also raises the question
as to whether the methods used by the Claimantaliing and radio tagging) may
have contributed to the low numbers recorded. Heclooles by pointing to four
reasons why the Claimants wrongly conclude that\iimawy grouse population is
doomed; and he ends by describing the Claimanishse as tinconvincing.

Mr Munden accepts that (in comparison to the enmh#) RSPB Critique is in more
measured tones. But he submits that it would bd edangside the email; and the
underlying message it conveys is similar in natli@.try and compare any sets of
data when using different methods would be of nm asd would be incompetent; it
is suggested (at least) that there are reasonad@ds to suspect the effects recorded
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were due to the methods used; the suggestion tsthieaClaimants should have
declared the methods that they used, and theuréatio do so was improper. The
overall tone of what is said is negative and ailtiovith regard to the intensive
methods used, the failure to consider relevant daiah they should have done, and
their failure to consider the data in a wider cahtéle nonetheless accepts that the
Critique’s conclusion (that the science was “undoaing”) is less objectionable than
that of the email (“undermined”).

The RSPB Critigue both as matter of impression, artkn considered more
carefully, even when read in the context of thenGemail, seems to me to be no
more than a careful and measured scientific apgdrafigheWildlife Biologypaper, its
science, its methods, its suggestions (that immgrafrom adjacent and more
productive sites may have supported black grousebeus in the past) and its
conclusions (low breeding success and survivalladkogrouse due to high losses to
birds of prey and foxes). Various possibilitiesatelg to three topics are carefully
analysed and discussed in a moderate and balareetyweference to the scientific
method set out and explained in the second paragnapder the heading
“Background”. These are; first, lek counts (the gbsity that the lek count data in
the Wildlife Biologypaper is inaccurate); second, how Yiedlife Biologypaper data
fits in with long term trends if it is accurate; cathird, whether it is possible to
exclude the possibility that the low breeding ssscand survival is an artefact of the
methods used, or other variables such an envirotainictors.

As is said in terms, this is a critique of the ace of theWildlife Biology paper, the
express purpose of which is to see how it measyyesgainst the scientific criteria it
describes. The conclusions reached must obviowskebn in that overall context, as
well as in the context of the discussion which poss them. To say in the context of
the sort of discussion engaged in here, that soembas drawn a wrong conclusion
(that the black grouse population is doomed) faaneple, is not in my judgment,
defamatory of them. It is said the lek count daganss to be inaccurate, but it has
earlier been acknowledged that it is possible thatlek count data is accurate, and
the differences in numbers could have arisen fratiffarent approach (“perhaps they
counted birds within a different boundary to thapresented by the RSPB/STW
data”).

In the end, it is the science that is describedra®nvincing, and then only because
some issues have not been formalbjdressed. In all these circumstances, and in
particular where it is said that the “authors thelwss acknowledge some of these
weaknesses” it would be wholly unreasonable in meyv\o infer from what is said
that the Claimants had acted recklessly, improperlgynically, or that they were
incompetent as the pleaded meanings suggest;¢hdga meanings seem to me to be
both strained and unreasonable. Thus the wordsgtissibility that low survival was
due to disturbance associated with radio-taggirtyraanitoring cannot be excluded”
and “they have not demonstrated that their survidala are unbiased by their
intensive methods” is converted into the meaniray the Claimantsrécklesslyused
intensive field methods involvindangerouslevels of disturbance to black grouse
chicks and juveniles, such methods being the mkslyl cause of the low rate of
survival of black grouse reported in the study”.nty judgment no reasonable or
sensible reader could attribute such meaning, aeedd the other meanings
complained of to the material words read as a wHaldeed, the overall message it
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seems to me is not one which is arguably defamatbrthe Claimants at all in
particular having regard to the subject matter urdiscussion, and the context in
which it is discussed.

The Stowe letter

61.

62.

63.

Mr Wolanski submits there is nothing in the Stowedtdr which is arguably
defamatory of th€laimants and the pleader’s meanings depart raglicam the text
complained of; the meanings complained of are gadédntical to those of the Grant
email, even though the text of the two publicatiensery different. In the letter Dr
Stowe says the conclusions of the Claimants inWhkllife Biology paper about
grouse numbers differ significantly from the corsatuns drawn by the RSPB. He then
suggests three possible reasons (addihgré may be otherg’for this discrepancy.
First, the RSPB data may be wrong for 2000; secdinel, Claimants may have
contributed to the decline they observed by usiagiqularly intensive field methods;
and third, the RSPB data are correct, and blackisgrawumbers simply fluctuated
between 2000 and 2003. He then says:

“I do not know — and probably may never know — whhaf
these reasons, if any, is closest to the truth”.

Once again, Mr Wolanski submits the emboldened svaré impermissible spin, the
necessary excision of which would render the pldadeanings not defamatory of the
Claimants. There is no suggestion of recklessrnesgmpetence or dishonesty on the
part of the Claimants. Dr Stowe acknowledges does not knowwhether his
suggested reasons for the discrepancies in dat&lase to the truth’; indeed he
agrees that predatocanreduce black grouse numbers — thus lending possuigport
to the Claimants’ thesis of a decline of grousease of predation. Dr Stowe’s main
point in the letter is that “short term studieskeithat behind th&Vildlife Biology
paper may not aid an overall understanding of tmriplex problems” concerning
grouse numbers, given the doubts over the methggadmployed; and given the
possible importance of factors such as rainfallmentioned in the Claimants’ paper.
Mr Munden submits, shortly, that the Stowe letterplainly defamatory of the
Claimants and bears the meanings complained of.

My conclusions in respect of the Stowe letter Aredame as for the Grant email and
essentially for the same reasons. | do not condiderwords complained of are
capable of bearing the pleaded meanings, at ledleir current formulation. There is
no doubt that overall, Dr Stowe makes it clear las Berious concerns about the
Wildlife Biologypaper and whether its results are reliable. Baetieeless it seems to
me that those fundamental concerns attach to thkas@ogy, rather than the bona
fides of the persons conducting the research; anmdpéat the points made in
paragraphs 52 to 54 above. The first meaning ptkadean impossible one to
maintain in my view. The letter makes clear theyeaionly a possibility (amongst
other possibilities discussed, and there are “@hybathers”) of a link between the
high disturbance methods used by the Claimantgfadecline in numbers [“While
there may be no causation here, there surely reamaat least to my mind — a whiff
of suspicion” and “I do not know - and probably magver know — which of these
reasons, if any, is closest to the truth.”]; if @edl a decline in numbers actually
occurred, which itself is canvassed as a possilalitbest. Similarly, Dr Stowe does
not say, positively that the Claimants used andueate lek count for the year 2000;
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that is merely one of the possibilities canvassethe three. Nor do | consider the
words are capable of bearing the meaning that then@nts “dishonestly misled”

readers of their paper by omitting important infatiman as is pleaded. Even if Dr
Stowe was suggesting, at least implicitly that sudiormation should have been
included, a reasonable reader and not one “aviddandal’ could not conclude in my
view, that its authors had omitted the informatitishonestly. | take a similar view of
the suggestion that the Claimants were “incompgiarfailing to take account of the

rainfall. Nonetheless, as for the Grant email, tekevant words are in my view
arguably capable of reflecting adversely on ther@ats’ judgment, but at a lower
level of seriousness than currently pleaded. Agaim precise formulation would be a
matter for the Claimants, but | consider it argeakhat the Stowe letter raises
guestions about their judgment in particular inngsimethods which may have
contributed to a possible decline in black grouselpers, the bird population their
study was supposed to observe.

Although | have concluded that the RSPB Critiguenst defamatory of the
Claimants, in case | am wrong about that, | shafistder the Defendant’s further
applications on the footing that the case proceeadespect of all three publications
complained of.

Judge or jury

65.

66.

67.

Section 69(1) of the Senior Courts Act 1981 prosids follows:

“Where on the application of any party to an actiorbe tried
in the Queen’s Bench Division, the court is satidfthat there
IS an issue-

(b) a claim in respect of libel,

the action shall be tried with a jury, unless tloairt is of the
opinion that the trial requires any ... scientifignvestigation
which cannot conveniently be made with a jury...

(3) An action to be tried in the Queen’s Bench Bimn which
does not by virtue of subsection (1) fall to bedriwith a jury
shall be tried without a jury unless the court ti® discretion
orders it to be tried with a jury.”

The questions | must determine are therefore fisigther the trial will involve a

scientific investigation; second, whether the itigadion can conveniently be done
with a jury; and third, whether nonetheless théreutd be trial by jury, even though
the proviso to section 69(1) is satisfied.

In Aitken v Prestorf1997] EMLR 415, Lord Bingham of Cornhill LCJ saildis at
p.421to p.422:

“(i) The basic criterionyiz. that the trial requires a prolonged
examination of documents, must be strictly satikfignd it is
not enough merely to show that the trial will bendoand
complicated (Rothermere v. Times Newspapers Lt&Z319
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W.L.R. 448). However, the word “examination” haswale
connotation, is not limited to the documents whedmtain the
actual evidence in the case and includes, for elamp
documents which are likely to be introduced in sros
examination (Goldsmith v. Pressdram Ltd [1988] 1.\N. 64).

(i) “Conveniently” means without substantial ddilty in
comparison with carrying out the same process witjudge
alone. This may involve consideration of severa&ltdes, for
example:

(a) the additional length of a jury trial as comgzhwvith a trial
by judge alone;

(b) the additional cost of a jury trial taking intcount not
only the length of the trial but also the cost fof, example,
additional copies of documents;

(c) any practical difficulties which a trial by piwould entail,
such as the handling of particularly bulky or ingenient files,
the need to examine documents alongside each a@thérthe
degree of minute scrutiny of individual documentsicl will

be required;

(d) any special difficulties or complexities in tl®cuments
themselves (Beta Construction Ltd v. Channel Falevision
Co. Ltd [1990] 1 W.L.R. 1042 especially per Stuamith L.J.
at page 1047C-D and per Neill L.J. at page 1058k rred to
and applied in the recent case of Taylor v. Andeft®95] 1
W.L.R. 447).

(i) The ultimate exercise of discretion will inaeh case
depend substantially on the circumstances of eadividual

case, and it would be idle to attempt to enumeathtibhe factors
which might arise.

There are, however, four factors which have beentified in
the earlier cases, which have some general applcand
which are presently relevant, as the judge receghnis

(1) The emphasis now is against trial by jurieg] #ns should
be taken into account by the court when exercisitsy
discretion (Goldsmith v. Pressdramsuprg at page 68per

Lawton L.J. with whom Slade L.J. expressly agree)is

conclusion is based on section 69 (3), which wasva section
appearing for the first time in the 1981 Act tolemg section 6
(1) of the Administration of Justice (Miscellaned@ovisions)
Act 1933, the provision in force at the date whexthRrmere v.
Times Newspapers was decided.
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(2) An important consideration in favour of a jlagses where,
as here, the case involves prominent figures ifiplike and
qguestions of great national interest (RothermereTwmes

(supra).

(3) The fact that the case involves issues of bikty, and that
a party's honour and integrity are under attack fesctor which
should properly be taken into account but is nobeerriding
factor in favour of trial by jury (Goldsmith v. Fasdram
(suprg at page 71Hber Lawton L.J).

(4) The advantage of a reasoned judgment is arfactperly
to be taken into account (Beta Construction v. @earour
Television guprg).”

68. In Fiddes v Channel Four Television Corporatip2a010] EWCA Civ 730 Lord
Neuberger MR said this at [16] to [22]:

“16. It was suggested on behalf of Mr Fiddes thatse
principles were not entirely consistent with earbeithorities,

but we do not accept that. Inevitably, there anmesalicta in
other judgments which put some of these pointshslig
differently, but there is no inconsistency betweéord
Bingham's illuminating summary of the applicablenpiples
when approaching the section 69 questions and other
authoritative observations from this court. Lorch@am went

on to point out the value of a reasoned judgmehigivwould

not be available in a jury trial), particularly the successful

party.

17. Having said that, there are six points we thinkght to
make about Lord Bingham's analysis of the appleabl
principles, in the light of the arguments advaniteds.

18. First, we would like to emphasise the neectéution when
invoking the additional length, and (even more) ddklitional
cost, of a jury trial as factors to be taken int@aunt on the
second, convenience, section 69 question. Julywiilealmost

always take longer, and cost more, than trial lgeialone.
The extra time taken, and the extra costs involired,jury trial

may often be a useful sort of quantitative crossekhof what
might otherwise be a purely qualitative assessrokttie extra
inconvenience of a jury trial (as was donéBeta Construction
[1991] 1 WLR 1042). However, it would be dangerdukose
two factors were given much independent weightt asould

risk undermining the important right to a jury trievhich

section 69(2) gives — to defendants as well againants — in
libel actions.

19. Secondly, the number of documents is not thaeisvhen it
comes to the first and second section 69 questimsliade LJ
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said in a passage cited by the Judge, "[tlhere beaynany
cases where numerous documents will be requirée tooked
at, but no substantial practical difficulties aileely to arise in
their examination being made with a jury”, and, dontrast,
there can be cases where "relatively few documeititsequire
examination, but nevertheless long and minute exation of
them is likely to be required”.

20. Thirdly, it is important to appreciate that iheonvenience
to be considered in the second section 69 quessiotihat
arising from "the prolonged examination of docursénthe
court should not, at that stage, look at any otheonvenience
which may arise as a result of a jury trial, altglout could well
be relevant when considering the third questiorurthby, the
fact that one party is a public figure may oftenabeeason for
favouring a jury trial, but that does not mean tthet fact that
neither party is a public figure is a reason agaarjgry trial.

21. Fifthly, it is fair to say that the constitut@l importance of
the right to trial by jury was not mentioned Aitken [1997]
EMLR 415, but that aspect was clearly in the Juglgehd in
this case, as he cited Nourse LJ's observatiofsaldsmith
[1988] 1 WLR 65, 74, referred to above. That is auatedly a
factor which has to be borne in mind on the issde o
convenience as well as of discretion.

22. Sixthly, as the Judge pointed out in this c#se,fact that
juries in criminal trials (especially those triaisvolving

allegations of complex financial fraud and the Jikemetimes
have to consider complex documentation does ndiyrbaar

on the three section 69 questions. It may wellHa, in some
such criminal trials, the section 69 questions waekult in the
conclusion that the trial should be by judge alobet the
guestions do not arise in the criminal field everrelation to
such cases: there is an absolute right to a juay, save in
circumstances which are very different from thoseeced by
section 69.”

The same principles apply mutatis mutandis to caseslving scientific
investigation. The question therefore is, wouldgbentific investigation be such that
it could be carried out without substantial difftguin comparison with carrying out
the same process with a judge alone, having regatite criteria which are relevant
to the issue of convenience identified above.

Mr Wolanski submits this is a case which bristleghwscientific issues on the
pleadings as they currently stand and the courtloawefore say now, that it is a case
which falls within section 69 of the Senior Couftst 1981 as one which will require
a prolonged scientific examination which cannotvamently be made with a jury.
He says in addition, that it will probably be a eashich requires a prolonged
examination of documents, though he accepts thiat premature to determine that
issue now, in advance of disclosure. The Defenéergeto 8 different scientific
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73.

74.

papers. The Reply refers to 12 scientific papeler@ are disputes as to what those
papers convey and as to how they were understooBrbyGrant, Johnstone and
Stowe.

Mr Munden submits this application is prematured ashould be re-visited if
necessary once the scope of the evidence has beentained after disclosure and
witness statements. But in any event, he saysishisot a case that will require
“prolonged examination of documents” or any “looalscientific investigation”. The
case is not particularly document heavy, nor do ahythe documents require
particularly careful reading, and while the cadates to scientific research the court
will not need to decide any complex scientific BsSwr engage in any “scientific
investigation”. Rather, honesty and credibility Mo the central issues, which are
qguintessentially jury questions. He submits thataoproper analysis of the points
raised in the pleadings on malice (to which Mr Wsla has referred in detail) some
are only “background” or are simple issues for g j@ understand; or the issues do
not require determination as such because whatrea$t not the scientific resolution
of the issues themselves, about which it will netnecessary for the court to make
findings of fact, but the Defendant’s honest bel@flack of it, in relation to those
facts.

It is plain in my judgment, that the trial will iolve a scientific investigation; and that
the investigation cannot conveniently be made wipiary.

There may be cases where the court may take thethist a decision on this issue is
premature if made at such an early stage becaesesshes raised are capable of
agreement to a considerable extent before trisdy®@mnot as formidable as they might
appear at first sight (see for exampMcardle & Ors v Newcastle Chronicle &
Journal Limited[2004] EWHC 1093 (QB)). But | do not consider tigssuch a case
as can be seen from a scrutiny of the pleadingagbkres; and because (to adopt the
words of Lord Bingham of Cornhill LCJ iAitker) from what | have seen and heard |
have formed the impression that the trial will beesty dogged infantry battle with
every foot of territory contested to the utmost

| do not think Mr Wolanski has exaggerated the gomsiwhen he says this case
bristles with scientific issues and a jury wouldds@ply bewildered by the numerous
scientific issues and sub-issues which the pleadiaige on the case as it is currently
formulated. | consider generally, they would beyvdifficult indeed for a jury to
comprehend or cope with. It is correct, as Mr Mundabmits, that the central issue
for the jury to consider is the honesty of the ¢heenployees of the RSBP whose bona
fides and motives are under attack; and it may elthat this can be done without
resolving the issues which the pleadings raise.tBairoute of the attack will involve
a consideration of those issues nonetheless, imguidr example, a detailed and
close comparative analysis of a number of differesearch/scientific studies. There
will be special difficulties and complexities in nwew in the examination of such
documents and the scientific terms they employ; iamdll at least be necessary for
the jury to consider and conduct an investigatio the science behind the relevant
assertions made, and to understand some of th&ificieoncepts concerned, in order
to determine whether the views impugned were hgnespressed.
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Using the issue of extra cost and length as a -@lossk (seeFiddesat [18] cited
above) there would obviously be a very significentrease in the length of the trial
and its cost if these matters had to be dealt before a jury.

To take two examples of many, | set out below tleaged case on two issues: i)
various references to the correct interpretationDof Johnstone’s 2003 scientific
paper; and ii) how the Claimants’ 2000-3 study wWhiormed the basis for the
Wildlife Biologypaper, differed from the Defendant’s own 1998t@igt
)

“Particulars of Claim 13.1.5 The work done by the First

Claimant in 1998 and 1999 produced much of the data

which Dr Johnstone wrote a scientific pap&he proximate

causes of black grouse breeding failure in Waleish Patrick

Lindley. An appendix to this paper extracted dabanfthe First

Claimant’s database of the 161 chick handlings thak place

in 1998. Part of this paper focused on the resaftshe

investigation into the effect of radio-tagging, cluding that

“There was no strong evidence that disturbancecesgsd with

radio tracking, or being radio tagged, reduced lclsiarvival’.

Dr Grant, Dr Johnstone and Dr Stowe were all falyare of

this study and its conclusions yet did not refeit to the words

complained of (except for Dr Johnstone, who refkme it in

the most general terms) and instead suggested réuko-

tagging in fact increased mortality.

Defence paragraph 16.2.9r Johnstone considered the issue
of the effects of radio tagging and handling ofckkito be of
such importance it was given prominence in the 2®rt
that he wrote with Patrick Lindley (“the Johnstarel Lindley
study”) for that project's funder, Countryside Caoiinfor
Wales. The study included an analysis of data fi®®8-2001,
with a summary of the numbers of chicks radio-taghe site
and year, including the 1998 and 1999 data coliette the
Claimants under contract to the Defendant.

Defence 16.2.6The Johnstone and Lindley study concluded
that the evidence that radio-tagging had an effeas not
strong either way. Importantly, the study did nohcude that
radio-tagging never affects black grouse surviRdther, the
study highlighted that effects may have existeddouid not be
detected with that study design (e.g. sample sizm® small
and so statistical tests had limited power to detffects). In
relation to radio-tagging effects, the study codeki by stating,
“Given the range of covariates that might influerreeding
success on each site, these analyses may lackiatigtical
power to detect more subtle effects”. Such covesiatould
include rainfall, habitat quality and levels of gagion.
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Reply 9.8(a) Paragraph 16.2.5 is admitted, save that the issue
of radio-tagging and handling of chicks was noegiany great
prominence in Dr Johnstone’s 2003 paper. The sumroar
page 2 dedicates only one of 14 sentences to $he:isThere
was no strong evidence that the disturbance agedciaith
radio tracking, or being radio-tagged, reduced lcisigrvival”.
This paper was based on data including that froen 1898
work, which involved, at the direction of Dr Graahd Dr
Johnstone, intensive handling of chicks. The waydsted in
the penultimate sentence of paragraph 16.2.5 astaradard
caveat included in many science papers and are anot
‘conclusion’ in respect of radio-tagging.

Reply 9.8(b) Paragraph 16.2.6 is denied. The study was
looking at whether the evidence showed radio-tagdiaving
any effect on chick survival, the authors were tging to
‘prove a negative’ and show that it had no effétieir findings
were that there was no evidence of any statisicalificance
that radio-tagging did reduce chick survival. Ths not
somehow a neutral result, as the Defendant seegsrtray it,

but rather one that supports the view that radjgjiteg does not
have an effect on chick survival.”

“Particulars of Claim 13.1.7 From F' April 2000 to 3%
August 2003 the Claimants carried out work of ayvamilar
nature as the First Claimant had for the DefendianSevern
Trent Water at Lake Vyrnwy. This work was known tag
STW Lake Vyrnwy Black Grouse Project. The Defendaast
involved in this work, its role being “to providinipe project
brief...ensure the scientific validity of the worlssast with its
analysis and publication (if required), to overtiee day to day
management via the Reserve warden, and to ensatrethi
project complements the Welsh Black Grouse Recovery
Project” (project brief written by Dr Johnstone) Dohnstone
wrote a paper on the claimants 2000-2003 Lake Vyrwark:-
Population size, productivity and dispersal of agrouse at
Lake Vyrnwy RSPB Reserve over three years.

Defence 16.8As to paragraph 13.1.7, it is denied that the work
carried out by the Claimants from 1 April 2000 tb Bugust
2003 for Severn Trent — the STW project — was ofeay
similar nature to the work carried out for the Defant during
the Recovery Project. In so far as it is suggetitat Dr Grant
believed that the work carried out was similarstis denied.
Specifically:

16.8.1 Unlike the 1997 — 1999 work, the 2000 — 20@8k
involved the radio-tracking of adult black grouse prolonged
periods to measure their movements.
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16.8.2 Different protocols were in place for mornitg the
survival of radio-tagged black grouse chicks. Thefebdant’s
protocols for 1998 and 1999 required fewer chickbd tagged
and for there to be no subsequent revisiting, recey and
handling of those chicks.

16.8.3 The Defendant’s work in 1998 and 1999 didimeolve
searches of sites from mid-April to late-May withibed dogs
to count numbers of black grouse hens.

16.8.4 The Defendant’s work in 1998 and 1999 didimeolve
monitoring radio-tagged adult and juvenile blackouge,
including the locating and flushing of these bimgery two
weeks on average.

16.8.5 In 2000 — 2003 estimates of black grousdymtvity at
Lake Vyrnwy were made later in the season thanatherage
for sites covered by the Defendant’s work in 1988 £999.

Reply 9.15As to paragraph 16.8, even if, which is denied, all
of the pleaded differences between the 1997 — 189% for
the Defendant and the Lake Vyrnwy work for STW pleg in
fact existed, they are not sufficient to distindguithe two
projects as dissimilar. As to the specifics pleaded

(@) As to paragraph 16.8.1, the First Claimant'sknmor the
Defendant in 1999 included radio-tagging adult geoytwo
birds at each of Clocaenog, Vyrnwy and Cwm-hesgyn).

(b) As to paragraph 16.8.2, as Dr Grant well knewd( has
admitted in the Defence), the 1998 work involveldragreater
degree of capturing, handling and tagging chickan tiook
place at Lake Vyrnwy; and in 1999 chicks were réets and
re-handled to re-glue tags.

(c) Paragraph 16.8.3 is denied. The work in 1928ted in
March and involved searching for hens.

(d) Paragraph 16.8.4 is admitted in respect ofli9@3 work,
but the 1999 work did involve monitoring radio-taggadult
and juvenile black grouse. It is denied that th&d &yrnwy
work involved flushing birds every two weeks; pasggh 9.18
below is repeated.

(e) Paragraph 16.8.5 is denied. The 2000 — 200a&sts of
black grouse productivity at Lake Vyrnwy were urnidken in
August. As confirmed by an email from Dr Johnstdoehe
First Claimant dated 22 June 2001, the counts @7 1®ok
place between 16 July and 20 August, in 1998 betweisl-
July and September, and in 1999 between 22 July 3nd
August.”
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The question then is whether | should nonethelesscse my discretion to order trial
by jury bearing in mind that the emphasis is nowisf trial by jury: se&oldsmith v
Pressdram1988] 1 WLR 64 at [68]. | bear in mind the Claimsl desire for a trial
by jury, and the importance of the right to trigl jary (which latter point is relevant
on convenience and discretion). In addition, issokesredibility and integrity are
involved. This however is not an overriding facteeeGoldsmithat p. 71, and | note
also that the Defendant asks for trial by judgenalin circumstances where very
serious allegations are made against three ohifgdayees. Looking at the matter in
the round, there are no factors here which | finffigently persuasive to order a
mode of trial which | have firmly concluded would lnconvenient. On the contrary,
it seems to me, the interests of justice will destserved by a trial by judge alone
which culminates in a reasoned judgment on therowetsial issues: and that this is a
case in which “a general verdict of a jury couldllweave room for doubt and
continuing debate whether, on important and hotigtested issues, the plaintiff or
the defendant had been vindicated” (per Lord Binglod Cornhill LCJ inAitken at
p.427).

Issue three: Summary Judgment

78.

79.

80.

CPR r.24.2 provides that:

“The court may give summary judgment against ancait or
defendant on the whole of a claim or on a particisisue if —

(a) it considers that —

(i) that claimant has no real prospect of succepdmthe claim
or issue; or

(i) that defendant has no real prospect of sudaklgs
defending the claim or issue; and

(b) there is no other compelling reason why thee aasissue
should be disposed of at a trial.”

The test for summary judgment under CPR 24.2(a9 olaim to be tried by judge
alone is whether the court considers that the pahyse case is challenged in whole
or in part has a real prospect of success on theamt issue. A higher threshold has
to be satisfied if the action (or issue) is ondéodetermined by a jury because the
judge must not trespass on the jury’s role asjsdlige of the facts; the judge in such a
case may only withdraw an issue of fact where thdesce, taken at its highest, is
such that no properly directed jury could reacteadict contended for by one of the
parties (se®ray v Deutsche BanR008] EMLR 215 per Tugendhat J at [28] to [31]
andAlexander v Arts Council of Wal§&001] EWCA Civ 514, [2001] 1 WLR 1840).

This case therefore raises a potential conundr@scftbed by Tugendhat JBray at
[30]) in that the Defendant asks first for trial ydge alone, and then that there
should be no trial at all, applying the threshad $uch an application where the trial
is by judge alone. IBraythere was a concession by the claimant that foptinposes
of the defendant’s application for summary judgméme court should adopt the test
most favourable to the defendant — that is thenamyi test under CPR 24.2(a). No
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82.

83.

such concession is made in this case. However irview, if the court determines
that the case (on the pleadings as they standhestlmat should be tried by judge
alone, | can see no rational objection to the ctheh determining any subsequent
applications for summary judgment on that footilhgnight seem odd as a matter of
presentation, but it would hardly make sense (amdldv be disproportionate) to
require a defendant to mount each application séglsirto arrive at the same result.

On an application for summary judgment, as Mr Mundenphasises, the court must
take into account not only the evidence actualicetl before it on the application for
summary judgment, but also the evidence that casorebly be expected to be
available at trial:lRoyal Brompton Hospital NHS Trust v Hammginb 5) [2001]
EWCA Civ 550.

In Doncaster Pharmaceuticals Group Ltd v The BoltorafRiaceutical 100 Ltd
[2007] FSR 3, Mummery LJ said:

“It is well settled by the authorities that the dowshould
exercise caution in granting summary judgment mage kinds
of case. The classic instance is where there ariicts of fact

on relevant issues, which have to be resolved befgudgment
can be given (see Civil Procedure Vol 1 24.2.5mifi-trial on

the facts conducted under CPR Part 24 without lgagone
through normal pre-trial procedures must be avqidedt runs
a real risk of producing summary injustice.”

The relevant principles were summarised by TugendiraBray at [32] to [39] citing
Three Rivers DC v Bank of England (Nd3&)03] 2 A.C. 1:

“32. There is no dispute between the parties on |dual
principles potentially applicable. There is an &sss to which
of the potentially applicable principles prevail$iere are two
separate principles, both to be taken frohree Rivers DC v
Bank of England (No 3]2003] 2 AC 1. There is the general
principle as to the court's approach to summargnueht. And
there is the particular principle applicable toegltions of
dishonesty. Allegations of malice in libel actiofadl into the
category of dishonesty.

33. The general principle to be applied in consideCPR 24
is set out by Lord Hope of Craighead:

"94 the point which is of crucial importance liesthe answer
to the further question that then needs to be askbith is-
what is to be the scope of that inquiry?

95 | would approach that further question in thiaywThe
method by which issues of fact are tried in ourrtois well
settled. After the normal processes of discoveryd an
interrogatories have been completed, the parteskowed to
lead their evidence so that the trial judge caermd@ne where
the truth lies in the light of that evidence. Tatitlhule there are
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some well-recognised exceptions. For example, it beaclear
as a matter of law at the outset that even if aypaere to
succeed in proving all the facts that he offerpriove he will
not be entitled to the remedy that he seeks. Ihahent a trial
of the facts would be a waste of time and money &ns
proper that the action should be taken out of caarsoon as
possible. In other cases it may be possible to wéih
confidence before trial that the factual basis tloe claim is
fanciful because it is entirely without substaritenay be clear
beyond question that the statement of facts isradited by
all the documents or other material on which ibased. The
simpler the case the easier it is likely to beateetthat view and
resort to what is properly called summary judgmeéuit more
complex cases are unlikely to be capable of beasglved in
that way without conducting a mini-trial on the doents
without discovery and without oral evidence. As d.aioolf
said in Swain v Hillman [[2001] 1 All ER 91], at$b, that is
not the object of the rule. It is designed to dedh cases that
are not fit for trial at all."

34. Lord Hobhouse of Woodborough put it succinettypara
158:

"The criterion which the judge has to apply undartR24 is not
one of probability; it is absence of reality."

35. The particular principle applicable to an adiegn of
malice in libel (which is equivalent to dishonestgjjuires the
claimant to pass a much higher threshold. A pleacks® in
malice must be more consistent with the existerfcenalice
than with its non-existence. In libel the principle now
generally taken from Telnikoff v Matusevitch [1990B 102.
The principle is of general application and wasaétby Lord
Hobhouse in Three Rivers, when he said:

"160 Where an allegation of dishonesty is being en#lie
[claimant] must have a proper basis for making legation of
dishonesty in his pleading. The hope that somethiag turn
up during the cross—examination of a witness atttia¢ does
not suffice.

161 The law quite rightly requires that questiohslishonesty
be approached more rigorously than other questidriault.
The burden of proof remains the civil burden - Hadance of
probabilities - but the assessment of the evidéraeto take
account of the seriousness of the allegations ianidat be the
case, any unlikelihood that the person accusetisbionesty
would have acted in that way. Dishonesty is nabeéanferred
from evidence which is equally consistent with mere
negligence. At the pleading stage the party makihg
allegation of dishonesty has to be prepared toqodatise it
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and, if he is unable to do so, his allegation Wwél struck out.
The allegation must be made upon the basis of pe@@hich
will be admissible at the trial."

36. The burden of proving malice is not easily sed:
Horrocks v Lowe [1975] 135.

37.1..]

38. In applying these principles it is necessarytlfi@ court to
assume that the allegations of fact made by than@lat in the
APOC and the Reply, as to publication and malice (i
sufficiently particularised), will all be establesth as true.
Similarly, it is necessary for the court to assuthat the
allegations of fact made by the Defendant in suppihis plea
of qualified privilege will all be established asu¢. These
assumptions are not findings of fact, or expressiginopinion
as to the likely outcome. It is simply that if taessumptions are
not made, the points will not arise. For example,the
Claimant’s case that the Press Release [complafjedfers to
him is not upheld at trial, he will have failed bis whole case
at that stage, and the other parts of his casenaillrequire to
be determined. At a hearing such as this one thetlaresholds
or tests in a party’s case have to be examineti@agsumption
that he has passed the earlier ones.

39. The denials by the other party, whether mace pteading,
or in a witness statement or affidavit, are ofldithssistance,
unless they fall into one of the exceptions idesdifby Lord

Hope at para 95: cases where it is possible to vgily

confidence before trial that the factual basis tlee claim is
fanciful because it is entirely without substanttet is, where
it is clear beyond question that the statement aaftsf is
contradicted by all the documents or other matenmaivhich it

is based. It must follow that a bare denial, everoath, from
the most eminent source cannot be expected to laricgse
within that exception.”

84. See also what was said by Eady Handerson v London Borough of Hackr2010]
EWHC 1651 (QB):

“33. It has been confirmed by the Court of Appeal elnikoff
v Matusevitch[1991] 1 QB 102 and inAlexander v Arts
Council of Waleg[2001] 1 WLR 1840 that, in order for a
claimant to succeed in proving malice, it is neaggsdoth to
plead and prove facts which are more consistenh whe
presence of malice than with its absence. Thisnis of the
reasons why, in practice, findings of malice areearely rare.

34. It is thus reasonably clear, as a matter cdgiiey practice,
that allegations of malice must go beyond that Wwhis
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equivocal or merely neutral. There must be somgtlirom
which a jury, ultimately, could rationally infer @e; in the
sense that the relevant person was either dishamestking
the defamatory communication or had a dominant vaoto
injure the claimant. Mere assertion will not doclimant may
not proceed simply in the hope that something tuith up if
the defendant chooses to go into the withess hathab he will
make an admission in cross examination:3eecan and Neill
on Defamatiorat para 18.21.

35. It is not appropriate merely to plead (say)ealss of honest
belief, recklessness or a dominant motive on tHendiant’s
part to injure the claimant. Unsupported by releéveactual
averments, those are merely formulaic assertions.certainly
not right that a judge should presume such assertio be
provable at trial. Otherwise, every plea of malibewever
vague or optimistic, would survive to trial. It widube plainly
inappropriate to move towards such an unbalancegine
since it would tend to undermine the rights of defmts
protected under Article 10 of the European Conwenton
Human Rights.

36. It is necessary also to remember, in a caseewhalice is
alleged against a corporate entity, that in orddixtit with the

necessary state of mind, the individual personepsqns acting
on its behalf, and who are said to have been mabcias
individuals, must be clearly identified.”

The Defendant submits that the publications complhiof were plainly covered by

qualified privilege, that the pleaded case of neal& misconceived and bound to fail
and that | can conclude now that the Claimants Imave=al prospect of succeeding on
the claim. Mr Munden submits both qualified prigée and malice raise complex
issues and conflicts of fact which make the caseitimble for summary disposal.

Qualified Privilege

86.

The Defendant’s case at its simplest is that th#igations for which the Defendant is
responsible in law are plainly protected by quedlfiprivilege, because the relevant
publishees had a common and corresponding intarete subject matter of the
publications they received. The relevant publisHeeshis purpose are the 59 people
within the RSPB who received the Grant email (arieb were members of what is
called the Black Grouse group, or had some othercptar interest in the subject
matter); one person who was sent the RSPB Critiguets own, and the two
employees of STW (Mr Warren and Mr Wright) who riged the Stowe letter. It is
common ground that the Claimants were forwardedpy of the Grant email and the
attachment by Dr Baines — the co-author of\Wikllife Biologypaper. The Defendant
says it does not know how he obtained a copy; butelver he did, the Claimants do
not have a viable case that the Defendant is redpenfor the republication of it to
him, in circumstances where Dr Grant's email spealify restricted publication to
within the RSPB. To that extent therefore this cdsfers from the position which
Tugendhat described Bray at [38] because the Defendant’s application fonsary
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88.

89.

judgment on the issue of qualified privilege inwesy at least in part, a submission
that the Claimants have no viable case on repuldicaither.

The Claimants have pleaded a case on republicafitice Grant email in which it is
said “Pending full disclosure and/or the provisioh further information, the
Claimants are aware of republications to the FoygSbmmission and to the Game &
Wildlife Conservation Trust... but cannot be moredfie” The Defendant says it
has therefore conducted extensive investigatiogsrmethat which would be required
by standard disclosure; and that as a result itsegrnow as a matter of evidence (i)
what the position is on the relevant extent of palion, its responsibility for
publication and the relevant interest of the indiil publishees, and that this will not
change at trial; and (ii) that the Claimants hawerealistic prospect of establishing
that the publications complained of were not puiadd on an occasion of qualified
privilege.

The Defendant’'s evidence in respect of the Gramniledealt with two principal
issues. First, the extent of the publication of rant email. And second, the relevant
interests of the publishees for the publicatiorscitepted it was responsible for. The
Claimants served evidence in response, and thesesarae further “to-ing and fro-
ing” in witness statements and written submissibeseafter, including after the oral
part of the hearing had concluded. It could be ¢aidl indeed Mr Munden did say)
that this on its own was illustrative of the unabitity of this issue for summary
disposal. However, it is important in my view, tcaenine whether what is said really
does give rise to a genuine issue of fact whichuireq resolution at trial, bearing in
mind the principles set out above.

With those matters in mind, it is convenient toereft this stage to the parties’
evidence in more detail.

The evidence re the Grant email

90.

91.

On the face of the Grant email, it can be seen ithaas sent by Dr Grant to 16
individuals named in the header and to “the BlackuSe” email group.

Mr Sherrell, the Defendant’s solicitor, says in higness statement (served in May
2010) that the Defendant has carried out very aswensearches which have taken
127 hours so far, to ascertain the extent of pabba of the Grant email; and he
describes these searches in detail. A search wasdccaut in August 2009 for the

Grant email on the RSPB’s Outlook Exchange Sergkve emails) and Vault

(archived email storage). This showed that the Geamail had been sent to 59
individuals named in a list exhibited to Mr Shefselwitness statement (either
directly, or in a small number of cases, by it gefarwarded to them by one of the
original recipients). Dr Mark Avery is the Directof Conservation at the Defendant.
In summary, it is said by Dr Avery that the 59 widuals were all RSPB staff, each
of whom had a professional interest in issues ofigg conservation. The list explains
the interest of each in receiving the Grant emaild its attachment. Most were
members of the RSPB’s Black Grouse Group. Thisnis@ail distribution group

within the RSPB which shares information as parthef RSPB’s role in promoting

the conservation of black grouse, and whose menttzrs jobs which require them
to be informed about the conservation of black geo@thers were either involved in

black grouse management projects, managed reseherge there were black grouse
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93.

94.

95.

so had an interest in grouse conservation, wepmnsible for overseeing land agency
issues on reserves where there were black groesdt with media issues or had
senior positions within the RSPB.

Mr Sherrell says a thorough search was then caoigan the PC hard drives of the
59 RSPB staff identified as publishees to ascemdiather they had forwarded the
email to others; Mr Sherrell describes both thénemal details and search terms used
in this search. This search was conducted for greog 5 October 2007 (when the
Grant email was sent) to 3 December 2007 (whenDikendant first received a
complaint from the Claimants). Given the last datewhich the Grant email was
forwarded internally was 19 October 2007 it is saity dissemination beyond 3
December 2007 is extremely unlikely; and that arctedeyond that date would
consume considerable additional RSPB resourceseSsnthe PCs used by the 59
RSPB staff could no longer be searched for varreasons which Mr Sherrell sets
out with the relevant technical details. For examfihe computer concerned has been
disposed of, or redistributed, wiped of data anthmaged.

It is said by Mr Sherrell that if a further seamnslere to be carried out, this would
involve removing all PCs from the RSPB staff coneer which still exist and paying
an external consultancy to run a hardware seartbotofor deleted files on the hard
disc. This would cost at a conservative estimat25f100 and use a considerable
amount of further RSPB staff time. In his first méss statement dated 13 October
2010, Mr Bowker said he did not accept this. Hel $a believes that the Defendant
uses a firm in the Netherlands to back up its esrail an external server. Ms Dawson
is the head of information services at the RSPB;@nducted the electronic searches
referred to. In her witness statement dated 19 l§2ct@010 she confirms what Mr
Sherrell says in his witness statement about thetreinic searches undertaken by the
RSPB; and says Mr Bowker’s belief is incorrect. Thefendant does not use a firm in
the Netherlands. She says the Defendant’s datadkeld up onto tape which is not
searchable in the way data on a server would bes i§hwhy there are no further
searches which the RSPB is able to conduct itselfamnything else would have to be
handled by an external IT company. She providedSMerrell with the estimate of
costs if that were to be done.

Mr Sherrell says that the searches conducted ® glatbeyond what the Defendant
would be required to do under standard disclosGigen the very high cost of
conducting further searches, and the wholly spéwelanature of that exercise, it
would be unreasonable and disproportionate forliefendant to be required to go
further than it already has in the context of tase. It is said if the Claimants were to
issue an application for specific disclosure inesrdo compel the Defendant to
conduct further searches, they would not succebds,Tit is said the court can say
now the evidence as to the extent of the publinabb the Grant email will not
change.

Mr Sherrell says that the Defendant’s searches dasgeovered only one instance of
the RSPB Critique being sent outside the RSPB ifands not, on that occasion sent
as an attachment to the Grant email). On this ormaon, it was sent on 24
November 2007 as an attachment to an email by Pemle Wilson (Head of
Research, Scotland, and Dr Grant’s line manageDrt€olin Galbraith of Scottish
National Heritage (SNH). Dr Wilson’'s email is exitdal to Mr Sherrell’'s witness
statement. Dr Galbraith was at the relevant tineeRhrector of Science and Advisory
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100.

Services for SNH and was about to chair a meetintdpe UK Biodiversity Action
Plan Group on Black Grouse. The subject of the krfnam Dr Wilson to Dr
Galbraith was the “Black Grouse UK BAP meeting.”altached both th&Vildlife
Biology paper and the RSPB Critique. The Defendant’'s msis that publication to
Dr Galbraith is also privileged on precisely thensagrounds as those relied on in
respect of publications to those named recipiehtiseoemail.

Dr Grant says it is plain from the content of tinead that he did not intend the RSPB
Critique to be circulated externally. As for hisjuest to the recipients to “please
forward to others in your departments/regions/coesit, he says “Departments,
regions and countries are all recognised sub-oinssiwithin the RSPB structure.
“Countries” for example, refers to England, Wal8gptland and Northern Ireland
which all have their own separate RSPB Headquatters

Mr Bowker says in his first witness statement d&t8dOctober 2010 that the Grant
email was widely circulated outside the Defendaié. relies on the fact that Dr
Baines received the email, as did the Claimantd,sarys he is “sure that other third
parties did too. We have been told by many colleagn the UK and Europe that
these were widely disseminated — unfortunately tiedyse to witness the fact for fear
of professional recriminations from the Defendamid awithin the conservation
world.” He says the fact that there has been nochdar deleted emails “leads to the
conclusion that data/information is being suppreéssklr Bowker also says that he
has no idea who the people on the Black Grouseauéstor what their interest in the
information is for which he only has Mr SherreM®rd. He says: “more information
on the extent of publication will be forthcomingwe are confident that at least one
and hopefully more of the recipients from the thp@ty organisations that received
the email and critique can be persuaded to conveaforwith their evidence.”

In Mr Bowker's second witness statement datéd\®vember 2010 served after the
first day of the hearing, Mr Bowker raises furtineatters. Mr Bowker says he cannot
be expected to accept Mr Sherrell’'s evidence tmatRSPB’s back-up on tape is not
searchable, or that only an external IT companydeaarch the storage system at a
cost of £125,000. He says it is his understandiag it can restore data back to the
computer which can then be searched using the RS&®Bh software. He also says
he has applied under the Freedom of Information t&ctarious organisations to
“expose the full extent of dissemination” and ferthevidence of the paths of the
emails and Critique, and they still have some ttmeespond. As for the list of 59
publishees, Mr Bowker says many were not workinglkack grouse, and names five
individuals as “just some of them.”

This latter point produced two more witness stat@sijeone from Mr Sherrell dated 4
November 2010, served after the first day of thering, and one in response from Mr
Bowker served some days after the hearing hachidisas well as a flurry of written

submissions and counter submissions.

Mr Sherrell says it is not the Defendant’s case tha individuals who received the
email needed to have been working on black grooseublication to be privileged,
but in any event he gives more detail about thesr@nd responsibilities of the
individuals named in his original list, includingpet 5 individuals named by Mr
Bowker. Mr Bowker says in response that he hastheefive individuals concerned,
and they were not directly involved with black gseu
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101. | will set out what Mr Sherrell says with Mr Bowkfurther evidence in response, in
square brackets underneath:

“Dr Graham Hirons. In October 2007, Dr Hirons was Head of
Reserves Ecology for the RSPB. His team were resiplenfor
ensuring that staff working on reserves were predidith the
eco logical knowledge required to manage each vesdn
addition, they undertake audits of reserves — wimctudes,
for example, knowledge of the trends of birds (sashblack
grouse) on RSPB land — to ensure that reservesaare
productive for wildlife as possible. Dr Hirons’ teaare also
responsible for deciding whether predator contrel killing of
predators) should be undertaken on a reserve, fegusad
threatened species (like black grouse). [Graharortdiris head
ecologist based in Sandy HQ and is not involvech vhitack
grouse.]

Tim Melling. In October 2007, Dr Melling was Conservation
Officer in RSPB’s Northern England Office. Mr Mel§ was a
member of the steering group of STW’s project tiotreduce
black grouse into the Upper Derwent Valley of theal
District National Park. Gordon Bowker was the caaotor
undertaking the reintroduction work, funded by ST¥Vim
Melling is a conservation officer. He was involviedthe UDV
[Upper Derwent Valley] project, but he arrived ateomeeting
and introduced himself as merely standing in faroleague
who couldn’'t come. He said “I am a Twite expertd dmow
nothing about black grouse”. He was there jusefort back to
RSPB on the progress of the UDV.]

Julian Hughes. In October 2007, Julian Hughes was Head of
Species Policy. His job was to ensure that the R&& all it
can to improve the fortunes of species of consgmwatoncern
(like the black grouse), by ensuring that RSPB'soacplans
for each of these species is fully implemented scrthe
organisation. Each action plan had a plan managéimwm r
Hughes’s team; Mr Hughes himself took responsibifibr
black grouse. [Julian Hughes was species and poffaer but
was not working on black grouse].

Richard Farmer. In October 2007, Mr Farmer was RSPB'’s
Senior Reserves Manager for Wales, and Manageuraflorth
Wales Office in Bangor. In this role, he took overa
responsibility for RSPB’s reserves in Wales, emgythat they
met the objectives required of them, one of whi@swo ensure
healthy populations of species of conservation eomcsuch as
black grouse.

Dick Squires. In October 2007, Mr Squires was RSPB’s Area
Manager for Mid and S Wales, overseeing all resemeviid
and West Wales, including Lake Vyrnwy. Mr Squiresisw



THE HONOURABLE MRS JUSTICE SHARP Bowker v RSPB

Approved Judgment

consequently the line manager of Mike Walker, the s
manager of Lake Vyrnwy. Apart from line manager
responsibilities, Mr Squires was actively involvedand had
responsibility for reserve and species managemeai)ding
for black grouse. [Dick Squires and Richard Farmare
reserves managers, and like the others were ndktingoion
black grouse or were people who would be asked tatbeun
by any third party].”

The evidence re the Stowe letter

102.

103.

104.

There is no dispute that the Stowe letter was phbld to Mr Warren on an occasion
of qualified privilege. And it is not suggested tthtawas published to anyone other
than Mr Warren and Mr Wright. The issue betweenghsies is whether Mr Wright
had a relevant legitimate interest in receivingopy; and for the purpose of this
hearing, whether the court can say now, that patiin of it to him was plainly
privileged.

Mr Sherrell says he has been told by Dr Avery thiat Wright was responsible for
the operation of the Lake Vyrnwy site at the reldvlame; and he exhibits to his
second witness statement dated 14 July 2010 afetite Mr Wright to the Defendant
(dealing with various commercial negotiations aké.&'yrnwy) in which he describes
himself as “Principal Valuer”; and an internal RSB8cument regarding a meeting
that was had with Mr Wright about Lake Vyrnwy. Hdsa exhibits the
communications protocol STW had with the Defendant to which the Stowe letter
refers. This provided that Lake Vyrnwy was run aspartnership between RSPB
Cyrmru and Severn Trent Water” and that the prdte@s part of a communications
plan between RSPB and STW. It said: “all draft neeleases to be sent to both
partner organisations [the RSPB and STW] for contrbefore release.”

Mr Bowker says there was no legitimate reason hal $ee Stowe letter to Mr Wright
at all. As far as he was aware, Mr Wright was amgponsible for properties and
maintenance; all STW conservation matters on comfard, including in relation to
Vyrnwy were dealt with by Mr Warren as their Consgion and Heritage Manager.

The parties’ submissions

105.

106.

Mr Wolanski submits the Defendant has conducteg ggtensive research in order to
ascertain the extent of publication of the GrantiénThe text of the email makes
clear that the RSPB Critiqueliould NOT be circulated externallygy its recipients,
who are all said in the email to bstaff on [the RSPB’s] ‘black grouse email list, lu
a few others [Dr Grant] could think &f Dr Grant also tells the recipients of the
email: “please forward to others in your departments/regioountries who might not
be on this list but may need to deal with blackugeand these issues”.

He submits Dr Grant was thereby attempting to cenfiublication of his email and
the RSPB Critique to those within the RSPB who “nmeaed to deal with black
grouse and these issues”. 'Regions' refers to §feBRadministrative regions within
England and ‘Countries’ is a reference to the wawioonstituent parts of the United
Kingdom (see Dr Grant’s witness statement). Itasepted by the Defendant on the
evidence, that Dr Baines of the GCT received a capythe Claimants allege, but not
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107.

108.

109.

110.

111.

that there was publication to ‘the Forestry Comioiss He says the Claimants have
not said to whom at the Forestry Commission theileam critique was sent, by
whom it was sent, or when it was sent.

Although Mr Bowker asserts in his witness statement thatGlamants “have been
told by many colleagues in the UK and Europe tht@ wvords complained of] were
widely disseminated” he also says “unfortunatelgytihefuse to witness this fact for
fear of professional recriminations from the Defamidand within the conservation
world.” Despite the Claimants’ stated confidencatthat least one and hopefully
more of the recipients from the third party orgatiens that received the email and
critigue can be persuaded to come forward withr tieidence” Mr Wolanski submits
there is obviously no realistic prospect of thei@knts proving publication to third
parties beyond those two already pleaded. They dlagady had three years since the
publications complained of to do so.

He says the Claimants’ stated optimism — unsup@dste any evidence — that they
will be able to prove publication beyond the puldiss already identified is not a
sufficient reason for the matter to be allowed tocped to trial, and refers to what |
said inDeeat [64]:

“the court must “grasp the nettle” and reject ameasonable
conclusion contended for by the respondent. If nas,
Tugendhat J said idohn v Guardian News Media Lfd008]

EWHC 3066 (QB) at [16] the applicant will bentfongly

burdened with defending libel proceedings [whiclajncbe a
very onerous burden and one which interfered vhthright of
freedom of expressidn.

There must at the very least be pleaded facts wgaoh publication to further
publishees may be inferred: sBataille v Newland2002] EWHC 1692 (QB). Here
there are none.

The evidence on publication is therefore highlyikell to change between now and
trial. It is in summary that:

) The publication of the Grant email and RSPB Critidaok place to the 59
RSPB staff identified in the list attached to Mretell's witness statement.

i) The publication of the Grant email and RSPB Criidoiok place to Dr Baines
at the GCT, although it is not known who publishted him, and, if they are
not at RSPB, whether RSPB would be liable for sgpetblication. The
Claimants also assert publication to the Forestom@ission, but have
provided no particulars of this, nor any evidercéack it up.

1)) In addition, the RSPB Critique was sent (withou¢ Grant email) to one
individual outside the RSPB, namely Dr Galbraitie Director of Science and
Advisory Services for SNH who was about to chaimeeting of the UK
Biodiversity Action Plan group on Black Grouse.

As for the RSPB publishees, the list referred tovabsets out the role of each of the
publishees within the RSPB. Mr Bowker says in higs$t statement that he does not
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112.

113.

114.

accept what is said about the role of these vairindisiduals, but has not produced
any evidence or none which realistically calls igtestion what Mr Sherrell has said
about them since Mr Sherrell’'s statement was seatethe end of May 2010n
summary, each RSPB publishee on the list was a menfoRSPB staff and had a
professional interest in issues of grouse conservaiMost were members of the
RSPB’s Black Grouse Group which is a group withime tRSPB which shares
information as part of the RSPB’s role in promotthg conservation of black grouse.
Others were either involved in black grouse managgmrojects, managed reserves
where there were black grouse so had an interegironse conservation, were
responsible for overseeing land agency issues serves where there were black
grouse, dealt with media issues or had senior ipasitwithin the RSPB. They were
all therefore individuals who may need to deal vetiguiries arising from thé/ildlife
Biology paper, or who had an ongoing professional interastblack grouse
conservation matters.

As to Mr Bowker’s further evidence, Mr Wolanski pts out in further written
submissions that Mr Bowker did not serve any eweeto contradict the evidence in
Mr Sherrell's first statement served in May 2010owb the position of these
individuals until after the hearing had begun. ldgssno doubt if the Defendant was
to serve further evidence dealing with the newgatmns, Mr Bowker would serve a
further witness statement and so on. Instead, #feridant stands by Mr Sherrell’s
statement which makes clear the position of theathmcipients and the reason for
their inclusion on the black grouse list, or otheasons why they had an interest in
receiving the words complained of.

In the result, Mr Wolanski submits the case thatphblication to individuals within
the RSPB is protected by qualified privilege is nswerable. There was a pre-
existing relationship between publisher and puklksh se&earns v General Council
of the Bar[2003] EWCA Civ 331, [2003] 1 WLR 1357. There wasrtainly a
common and reciprocal interest between publishérparlishee in the issue of black
grouse conservation discussed in the communicatioGsatley paragraph 14.42 —
14.45. The publication of the RSPB Critique alom®t Galbraith, is also he submits
plainly privileged. Dr Galbraith was about to chaimeeting of the UK Biodiversity
Action Plan group on Black Grouse. He obviously hadegitimate interest in
knowing of the debate concerning this recently {ghigld research on issues of grouse
conservation.

As for the other external publishees, the RSPB do¢¥know how publication to Dr
Baines and (if it occurred) to the Forestry Comioissarose. The Claimants plead
publication to Dr Baines and the Forestry Commissi@s “intended by” Dr Grant;
or that Dr Grant “knew or should have known tharéhwas a significant risk they
would occur”. The case that the Defendant is liatde these republications is
unviable. No pleaded basis is made for the assettiat Dr Grant intended or knew
of or should have known of these republicationshiBwitness statement, Dr Grant
denies knowing this. Dr Grant expressly forbidshstepublications in his email. The
Claimants have failed to explain how Dr Baines cameeceive the email. In the case
of the Forestry Commission, the Claimant has nenhemnformed the Defendant who
supposedly received the email — the case that @ntGshould be held liable for
republication is therefore even thinner.
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116.

117.

118.

119.

120.

“The reality is that the court has to decide whetlen the facts before it, it is just to

hold [the Defendant] responsible for the loss iresfiori — see Gatley paragraph

6.36. Mr Wolanski submits it is for the Claimantsshow an adequate causative link
between Dr Grant’s publication and the publicationDr Baines and the Forestry

Commission, and this they have failed to do.

In any event, he submits in the alternative, thablipation to Dr Baines and the
Forestry Commission is highly likely to be protettey qualified privilege: Dr Baines
was a co-author of the/ildlife Biologypaper. He had a legitimate interest in what the
RSPB’s response to that paper was. The Forestrynission (like RSPB) manages
land upon which black grouse live. It had a legaieminterest in what the RSPB’s
response to the/ildlife Biologypaper was

As for the Stowe letter, this was published to timdividuals within STW, the
Defendant’s landlord at Lake Vyrnwy in Wales whéehe black grouse study had
been carried out. On 14 September 2007, the GCTskat out the press release
concerning thaVildlife Biology paper which had apparently been endorsed by STW.
Dr Stowe’s letter concerned the research carri¢chbake Vyrnwy and the apparent
breach by STW, by the endorsement of the GCT pedease, of a communications
protocol which had been established between theBR®BE STW. It was addressed to
Andy Warren, who was Conservation, Access and Ré&ore Advisor (West). It was
copied to Tim Wright, who was at the time respolesibr the operation of the Lake
Vyrnwy estate. In their respective roles, both Mravén and Mr Wright had
legitimate interests in the issues raised in titerl@nd its publication to both is also
plainly privileged.

Mr Munden submits the occasion of the publicatibese was not of a classic “off the
peg’ type such as an employment reference or a leamipto the police or a
regulatory body. Rather the court will have to ekamall of the circumstances to
consider whether the occasion was privileged aP#fendant contends. He refers to
the following in particular.

The court he says will have to consider whether@ant’'s alleged belief that the
Defendant’'s staff “would face questions from a mangf people and other
organisations on the findings of tkiéldlife Biologypaper, and in particular would be
challenged about the findings concerning the dedlinthe black grouse population at
Lake Vyrnwy” was, in the circumstances, sufficiemtcreate a duty or interest of the
type protected by qualified privilege - particulads the findings of Claimants’ work
at Lake Vyrnwy had been made public and commenped in a 2005 report by other
scientists and in the media quite some time beft@eemail. In that context he refers
to other articles appearing in the media. The er# of an occasion of privilege is of
course a matter to be assessed objectively (sedadagn v Ward1917] AC 309 per
Lord Atkinson at 334) and to that extent Dr Graidief is irrelevant.

Even if that did create a sufficient duty or inwrethe court will have to examine
whether each recipient of the email and/or Critiques indeed a member of the
Defendant’s staff who “would face questions fronraage of people and other
organisations on the findings of tkiéldlife Biologypaper, and in particular would be
challenged about the findings concerning the dedlinthe black grouse population at
Lake Vyrnwy”. Mr Munden says the Defendant has $yngovided a (lengthy) list

of internal recipients with very brief details difeir (alleged) roles in the Exhibits to
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121.

122.

Mr Sherrell's witness statement, which is not ateé@mnd is not sufficient for a court
to make a finding on a summary judgment applicativhere privilege is pleaded in
respect of publication to various individuals wdifferent potential interests in the
information, the court will examine the circumstasmf each individual, the burden
being on the defendant: see eBgady v Normamnf2008] EWHC 2841 (QB). As for

the further evidence served on this issue, thedmuid on the Defendant in this
application and the court is in no position to prahe evidence of Mr Bowker or Mr
Sherrell over the other. In any event, the exteraaipients of the email (as to the
extent of which there is a conflict of fact) canrpmissibly fall within the pleaded

criterion.

The court would also have to consider whether ti&T Gelease concerning the
Wildlife Biology paper can be considered an “attack” on the Defanslafficient to
give rise to any occasion of privilege for Dr Stoteereply to; and if it did, whether
that privilege extended to writing to Mr Warren avd Wright at STW, i.e. whether
they each had any or any sufficient interest iringng D’s answers to the “criticism”
of it in the paper.

Mr Munden submits these are proper matters forl@hsce, witness statements and
trial. They should not be disposed of on a summatgment application. He says the
evidence doesn’t explain how the Grant email gdbtdaines, as it plainly did. He
submits that unexplained publication, plus the mxkepublication is sufficient for an
inference of further publications, for which thef®edant may be liable if the person
who sent it, was an employee.

Discussion

123.

124.

Standing back from the submissions and the evidécg moment, it seems to me it
is important to recollect the principles which giviee to the defence of qualified
privilege.

In Toogood v Spyringl834) 1 C.M. & R. 181 Parke B. said this at 193:

“In general, an action lies for the malicious puoation of

statements which are false in fact, and injuri@ughe character
of another, and the law considers such publica®malicious,
unless it is fairly made by a person in the disghanf some
public or private duty whether legal or moral, ortlhe conduct
of his own affairs, in matters where his interestoncerned. In
such cases the occasion prevents the inferencalafetwhich

the law draws from unauthorised communications, aifords

a qualified defence depending on the absence oalctalice.

If fairly warranted by any reasonable occasionxogency, and
honestly made, such communications are protectedthe

common convenience and welfare of society.”

125. As Lord Macnaughten said Macintosh v Durj1908] AC 390 at 399, this passage:

“not only defines the occasion that protects a comoation
otherwise actionable, but enunciates the prinayolevhich the
protection is founded. The underlying principlétiee common
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convenience and welfare of society’ — not the comemce of
individuals or the convenience of a class, butjge the words
of Erle C.J. inWhiteley v Adamgl863) 15 C.B. (N.S.) 392 at

418, ‘the general interest of society’.
126. The question is whether:

“the communication was of such a nature that itcdairly be

said that those who made it had an interest in mgakuch a
communication, and those to whom it was made had a
corresponding interest in having it made to theRer Lord
Esher MR inHunt v Great Northern Rly C¢1891] 2 QB 189

at 191.”

127. See als&Kearnsat [30] and [39] where Simon Brown LJ said this:

“30. The argument, as it seems to me, has been much
bedevilled by the use of the terms "common intéresid
"duty-interest" for all the world as if these aréear-cut
categories and any particular case is instantlpgeisable as
falling within one or other of them. It also seernts me
surprising and unsatisfactory that privilege shdagdhought to
attach more readily to communications made in theise of
one's own interests than in the discharge of a daty at first
blush this distinction would suggest. To my mindadtogether
more helpful categorisation is to be found by dgtishing
between on the one hand cases where the communarado
the communicatee are in an existing and established
relationship (irrespective of whether within thatationship the
communications between them relate to reciprodarésts or
reciprocal duties or a mixture of both) and on thieer hand
cases where no such relationship has been esedlasid the
communication is between strangers (or at any rate
volunteered otherwise than by reference to theatiomship).
This distinction | can readily understand and #&mse to me no
less supportable on the authorities than that foickv Mr
Caldecott contends. Once the distinction is madthis way,
moreover, it becomes to my mind understandablettieataw
should attach privilege more readily to communmadi within

an existing relationship than to those betweenmngees. The
latter present particular problems. | find it unmigsing that
many of the cases where the court has been divodedhere

the defence has been held to fail have been cases o
communications by strangerSoxhead -v- Richardsvas just
such a case. As Coltman J, one of those who hatdtivilege

did not attach, observed:

"The duty of not slandering your neighbour on
insufficient grounds, is so clear, that a violatiohthat
duty ought not to be sanctionad the case of voluntary
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129.

130.

communications except under circumstances of great
urgency and gravity." (Emphasis added).

39. Subject only to the point | have already madeua
preferring for my part a distinction between casegending on
whether they do or do not involve an existing relahip

rather than a distinction between common interaeses and
those involving duty-interest, | agree with the Eggeh taken in
that paragraph. It matters not at all whether M8t and the
Bar Council are properly to be regarded as owinlyity to the

Bar to rule on questions of professional conduchsas arose
here, or as sharing with the Bar a common interast
maintaining professional standards. What matterthas the

relationship between them is an established onehwpiainly

requires the flow of free and frank communicationsboth

directions on all questions relevant to the disgbasf the Bar
Council's functions.”

Taking the Grant email first, it is an internal REBSRmail, which discussed the
contents of the ClaimantdVildlife Biology paperand which had attached to it a
scientific critique on that paper prepared by Dhnkione. In my judgment the
publication of both to the 59 members of staff wésinly made on an occasion of
gualified privilege, as was the publication of R8PB Critique to Dr Galbraith.

| have set out at paragraphs 5 and following alsmree of the relevant facts. It is not
in dispute that on 14 September 2007, shortly leetbe Grant email was sent, the
GCT issued a press release aboutWhikllife Biology paper, approved by STW. It
expressed serious concerns about the Welsh blaclsgmpopulation, and stated that
the Claimants’ research had “clearly identifiedttwicompelling evidence” the effect
that predation by raptors was having on black graisVyrnwy. It cannot sensibly be
disputed in my view that the matters raised byGte@mants in thewildlife Biology
paper, were of direct concern and interest to teedant given its responsibility for
conservation of black grouse at Lake Vyrnwy; orttthee Defendant’s critique of it
(by both Dr Grant and Dr Johnstone) were mattersegitimate interest to those
individuals within the RSPB who had an interestbiiack grouse, or who were
involved in black grouse issues at the RSPB. Tha&uificient in my view to give rise
to a defence of privilege (assuming as one mughiempurpose that the content of the
email and the Critique was accurate and fair).nster Mr Wolanski was right when
he said in submissions that the nub of the prigilegre arose from the position of the
parties, their pre-existing relationship and théject matter of the communication
concerned.

In my view the relationship of the parties and shéject matter of the matters under
discussion are of particular importance in thisecdsconsider it is plainly for “the
common convenience and welfare of society” (sulpécburse to the issue of motive
or honesty) that persons within the Defendant'sapigation should be free to
communicate their concerns internally about theitsier otherwise of a study which
had been published in a peer-reviewed scientificrjal relevant to the work of the
organisation itself; and that they should be abldiscuss such matters outside their
organisation with people such as Dr Galbraith, Wlad a legitimate interest in the
subject matter of the communication as well (sethén paragraph 135 below). It is
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132.

133.

in this context that | consider the observationsdendy Lord Denning MR in

Drummond-Jacksonand of Easterbrook J irUnderwager cited above to be

particularly apposite. Mr Munden suggested thathstansiderations were irrelevant
because none of the publications here were pad etientific debate made, for
example, in a learned scientific journal. In mywithat is too narrow an approach.

Be that as it may, | also consider the internallipabons are plainly privileged even
if one takes the rather narrower approach to thalgge relied on in the Defence
(though as | have said, the matter was put ratheerbroadly on the Defendant’s
behalf before me). It is not in dispute, that theael been previous public criticism of
the RSPB and their conservation of species sudilaa& grouseat Lake Vyrnwy. |
consider it to be obvious that the appearance @ithdlife Biologypaper in a peer
reviewed journal was likely to generate public deband controversy about the
conservation work carried out by the Defendanthlenrtature reserve, and that those
within the RSPB who had a particular interest iachkl grouse might therefore be
called upon to answer questions about\Wikllife Biologypaper and its conclusions
that the black grouse population was declining ake. Vyrnwy. Contrary to Mr
Munden’s submissions, the fact that there had lpgemious controversy about the
matter, as is pleaded in paragraph 2.6 of the Relolgs nothing in my judgment to
detract from the case on privilege: if anythingemphatically supports it. | do not
think it necessary however for the purposes ofilege, for the Defendant to establish
either that all those within the RSPB who receitbd emailworked with black
grouse or that they would by reason of their positvithin the RSPBn factbe called
upon to answer questions about thddlife Biology paper by others; it would be
sufficient that they might be.

Having regard to the evidence of the Defendant atimuroles of the recipients, and
about the nature of the Black Grouse email grougs isaid by the Defendant,
correctly in my judgment, that it is to be inferrdht all members of that group at the
relevant time had a legitimate interest in blackuge issues as part of their RSPB
work. It is not realistic in my view to suggest tipeople within the RSPB who join a
group called the Black Grouse group do not hawgdiiate and protectable interest
in reading about matters which are relevant tontbek done by the RSPB with black
grouse, namely a study which suggests that blagkdsgr numbers at a site managed
by the RSPB are in serious decline, and what theBRSown scientists have to say
about it. Nor, having regard to the matters | heeferred to is it realistic to suggest
that the other publishees did not have a relevdatast either.

It is not disputed by the Claimants that publicatio those who might be called upon
to answer questions about the Claimak¥ddlife Biologypaper would be privileged:

the argument in the end, appears to be that atdease of those on the list (of whom
only five have been identified) did not fall inteet category because their role within
the RSPB was such that they did rnebrk with black grouse. As to that, the
Defendant’'s case on qualified privilege is not sorowly put as | have already
indicated; and as Mr Wolanski points out, it is nioé Defendant’s case that the
individuals needed to have been working on blackuge for privilege to arise.

Having regard to the evidence which has not besputied, including that which is

not in dispute about the five named individualsgd not consider what is said
specifically about them or in vague and generahgeabout the others by Mr Bowker
is sufficient to raise a material factual issue determination in respect of any of
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136.

them. (I note also that Mr Bowker mentioned both Wkellings and Julian Hughes
himself in a letter of 3 December 2007 exhibitedhie first witness statement,
apparently in the context of issues concerninglb@rouse; and see paragraph 186
below).

As May LJ pointed out ilKhader v AziZ2010] EWCA Civ 716:

“It is of course axiomatic that, in defamation peedings,
guestions of law are for the judge, but questidnact for the
jury; so that neither the judge nor this court dbdqaresume to
make decisions dependant on issues of fact whiaphtou
properly to be left to the jury. But that does ma¢an that a
claimant can secure a full jury trial simply be extisg that
there are issues of fact. As this court decidedlgxander v
Arts Council of Wales [2001] EWCA Civ 514; [2001]WLR
1840, section 69 of the Senior Courts Act 1981tlestia party
to have a material issue of fact decided by a jBuy. it is for
the judge to decide whether there really is suclssure.”

So far as Dr Galbraith is concerned, Dr Wilson'saénto him said amongst other

things, that the attachments were to brief Dr Galbrahead of the meeting, that the
RSPB had severe reservations aboutitildlife Biologypaper, which were explained

in the attachment, it was conceivable that the Wyrrstudy may be raised at the
meeting “and the fundamental differences of opiroonits quality and interpretation

might then lead to heated and probably fruitleskatke..”. In the circumstances

including those to which | have referred above, hading regard to the respective
positions of Dr Wilson and Dr Galbraith (see pasggr 95 above) in my judgment the
publication of the RSPB Critique to Dr Galbraithsyalainly made on an occasion of
qualified privilege.

| turn next to the Stowe letter. It is common grduhat the Defendant managed Lake
Vyrnwy for STW and was responsible for the consigovaof black grouse there. Dr
Stowe is the Director of the Defendant in Waleghwesponsibility at the material
time for the relationship between the Defendant &mtlV. There can be no doubt in
my view that theWildlife Biology paper, based on work done for STW at Lake
Vyrnwy (and which unlike the STW report, had apeekin a peer-reviewed journal)
raised issues which directly bore on those mattershe Defendant’'s management of
Lake Vyrnwy and its relationship with STW. It is reover not in dispute that the
GCT press release was issued under the aegis th®IGCT and STW, or that the
protocol said what it did. In my judgment the preskease clearly did raise issues
about the Defendant's management of black grouskaké Vyrnwy, and about
whether the protocol had been breached, both oftwivere expressly dealt with in
the Stowe letter, as is apparent from its contévitsWright was responsible for the
operation of Lake Vyrnwy for STW at the materiahdéi, and in my judgment, he, like
Mr Warren, plainly had a legitimate interest in eming the Stowe letter. It is of
course conceded that the publication of the Staiterl to Mr Warren was made on
an occasion of qualified privilege; and in my judgm it is plainly the case that
publication of it to Mr Wright was as well.



THE HONOURABLE MRS JUSTICE SHARP Bowker v RSPB

Approved Judgment

Other publications

137.
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If the publications | have referred to above aretgmted by qualified privilege, the
guestion then arises as to whether the Defendamitided to summary judgment on
the issue of qualified privilege on the evidenceitas now. The answer in my
judgment is that it is.

The evidence from the Defendant before disclosndevatness statements, is that the
Defendant’s detailed internal electronic searclof@sas it is physically possible for
this now to be done, has revealed no other pulditatof the Grant email and its
attachment apart from those made internally toRB&B staff identified (and in the
case of the RSPB Critique to Dr Galbraith). Haviegard to the nature of the case,
and the searches already conducted by the Defenitt@nsteps already taken in my
view would satisfy the criterion for standard dastire. The duty to disclose under an
order for standard disclosure is qualified by readdeness: the rule does not demand
that no stone be left unturned: gdeela v Hammond SuddarfiZ008] LTL 9/12/2008
(with regard to electronic disclosure, see the diactrelevant to reasonableness
identified in PD 31. para 2A.4). The Defendant vdoulot be required in the
circumstances of this case in my judgment, to conflurther searches than it has
already in particular because of the substantisiscmvolved. If the matter had come
before me on an application for specific disclosdurevould have refused it in the
exercise of my discretion. | do not consider whatBdéwker has to say about these
matters, in particular, about the cost and diffigwdf further searches, constitutes
evidence, as opposed to unsupported assertiorhabritt raises any material issue
which requires resolution at trial.

| also consider Mr Wolanski is right when he sulsntitat the Claimants have no
realistic prospect of proving publication to thpdrties beyond the two publications
already pleaded. As he points out, the Claimanige Head three years since the
publications complained of to do so, and their mpEm, unsupported by any
evidence, that they will be able to prove publicatbeyond the publishees already
identified is not a sufficient reason for the mattebe allowed to proceed to trial. The
Claimants’ case that they will be able to estabfigther publications directly or by
inference, seems to me to be one which in all tieenmstance, lacks reality.

In my judgment therefore, the evidence on publarais therefore highly unlikely to
change between now and trial; and the court cagsadbe case on the evidence as it
now stands. On that evidence, there was only patibic to the extent set out at
paragraph 110 above. As for the publication to akieer external publishees (Dr
Baines and the Forestry Commission) the case thaBiant intended or knew or
should have known there was a significant risk twewld occur, is, as Mr Wolanski
says unsupported by any facts. | agree that then@fds case on his (and therefore
the Defendant’s) responsibility for these publicat (assuming for this purpose that
one to the Forestry Commission took place) is ureiathere are no pleaded facts to
support such a case, and in my view it would be llwhanreasonable to draw an
inference that Dr Grant was responsible for themirftaregard to what the Grant
email said in terms, in bold, underlined and usoagitals: viz “At least for the
momentthis_should NOT be circulated externally. This was on any view, an
emphatic prohibition against external republicatidn the case of the Forestry
Commission, there is not even an identifiable riecipof the email.
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In consequence, the Defendant is in my judgmentleshtto summary judgment on
the issue of qualified privilege on the groundstth@ Claimants have no real
prospect of establishing that the relevant pubibcat as identified above were not
made on an occasion of qualified privilege.

The case on malice is contained in the plea inaaggion of damages, apart from one
additional matter raised in the Reply. Fourteeripaars of malice are set out at the
end of which it is said: “In the circumstances, Gnant, Dr Johnstone and Dr Stowe
knew in respect of the words complained of whichkythespectively published, that
insofar as those words were factual they were falsthey were at least reckless as to
their truth or falsity), and if and in so far a®$le words consisted of comment on a
matter of public interest, they were not their heirgpinion, and they published them
maliciously, motivated by an improper desire tonmathe Claimants and protect
themselves and the Defendant from fair criticism itsf management of Lake
Vyrnwy.” The particulars themselves make seriouggattions of dishonesty and
fabrication. These allegations are strongly derigdhe Defendant in the Defence
and in witness statements from Dr Grant, Dr Johmestand Dr Stowe, but as
Tugendhat J points out iBray, such denials are not material for this purpose, n
matter how eminent the person making them. It cessary therefore to scrutinise the
particular allegations relied on carefully to sdeether they “pass muster”. If they do
not, then there is no relevant platform of factafrwhich the improper motive for
publication in each case can be inferred, and tetemdlant is entitled to summary
judgment on this issue. It is necessary to beanimd even on an application for
summary judgment, the high threshold that is regluivefore an improper dominant
motive can be inferred in relation to a statemehictv would otherwise be protected
by qualified privilege.

Before | consider the allegations themselves howaveseems to me a number of
difficulties arise from the way the case on malas been pleaded. The Claimants’
pleaded case does not in my view sufficiently safgaout the case on malice made
against the three publishers, Dr Grant, Dr Johmstord Dr Stowe to make a coherent
case against each of them separately. Insteaghdaap to make a compendious case
of malice in which separate allegations are addgéether to make one case against
the Defendant. This matters because a Defendaats sf mind cannot be assessed
on the totality of knowledge of its employees: S@®adway Approvals Ltd v
Odhams Press Ltf1965] 1 WLR 805 at 813 arBray at [16]. It also matters because
each person accused of malice, particularly wheeeetare allegations of the gravity
made here, is entitled to know with precision theecthat is being made against him.
In my view the pleaded case lacks the particulargguired when dishonesty is
alleged; and on occasion it is also difficult todarstand precisely what is being
alleged.

There may be cases where it is appropriate forcthet to allow a party time to

amend their pleading in such circumstances, angidenany summary judgment
application after that has been done (Sesve at [21] where it was said by Eady J
that the plea of malice was prolix and badly sdt but there was no point in giving

summary judgment on the case of malice until it hadn properly pleaded and then
found wanting). But the principal objection to fhlea of malice in this case is that the
central allegations upon which it is based (a nunobevhich are common to the case
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against each doctor) are totally misconceived. @mesuld be no point in requiring an
amendment to put in proper form a case which waddmentally flawed regardless
of how it was presented. Since the parties haven ladde to identify the central
allegations made in the pleadings for the purpadethe argument before me, |
propose to consider the principal constituentheflea of malice as it stands.

| note also, that the Claimants had the opportunoityonsider whether the case should
be recast after the Defence was served, and foy mmaomths after this application
was made. Though Mr Munden complained at the outb¢he hearing as | have
already said, that in some respects he did not baffecient notice of some of the
complaints being made about the pleading, Mr Wdlamss right in my view in
submitting that there was nothing which could bid sa have taken the Claimants by
surprise since the principal points argued befoee wiere clearly flagged up and
summarised in the Defence, and | refer to whaid abaparagraph 4 above.

Approval/involvement in/knowledge of the same millar methods

146.

147.

148.

The central allegation (which | must assume to hee tfor this purpose) is in
summary, that Dr Grant and Dr Johnstone and Dr &temew of or had some
involvement with and approved earlier work donetloy Claimants for the RSPB in
1998 and 1999 which used the same or similar higlacement techniques to those
which they raised concerns about in the publicatioomplained of. In relation to Dr
Grant and Dr Johnstone for example, it is alledes) tendorsed and instructed the
Claimants to use intrusive catching, handling aadia- tagging methods; and Dr
Johnstone is alleged to have assisted the Clainmatite work concerned (it is said to
have provided much of the data used by Dr Johnsitoriee paper he wrote with
Patrick Lindley, and which is referred to in the FES Critique). In relation to Dr
Stowe it is merely said he was fully aware of thwark (though no particulars are
given). Thus, the case on malice is that becausg tiad variously endorsed and
encouraged or known of the use of some of the ndsthused by the Claimants in
1998 and 1999 (or in the case of Dr Stowe, had kephinformed of it) each of them
must have been dishonest when they expressed osraeout these methods in 2007
or in the case of Dr Grant, described the methalSuatried and untested”. For
example it is said of Dr Johnstone that he “disktigesought to castigate the First
Claimant, as inter alia, recklessly using intendie&d methods involving dangerous
levels of disturbance”.

In the same vein it is alleged against Dr Johnstbatehe did not raise any objection
to the use of these or similar methods in 20000032 A subsidiary but associated
allegation is that Dr Grant, Dr Stowe and Dr Jobnetdid not refer to the paper
written by Johnstone and Lindley and its conclusi@iexcept for Dr Johnstone who
referred to it in most general terms”).

Even on the basis that the Claimants make goodp#risof their pleaded case, which
is strongly contested in the Defence, Mr Wolanskirsits scientists can perfectly
legitimately change their minds about the validdl methods used. A method
generally accepted as correct one year may be edpas utterly useless, or
damaging, the next year. Scientific progress reguthe continual questioning and
testing of methodologies. Even assuming for exantipd¢ Dr Grant did perform a
total volte facebetween 1998/9 and 2007 as to the validity ofnisitee radio tagging

methods, this does not mean he was, or even may lheen, malicious. It means he
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changed his mind. Equally, if Dr Johnstone appromredhods in 2000 to 2003, but

four years later suggested that those same metmagshave produced unreliable

results, this cannot be probative of malice. Drw&tas not said to have had close
involvement with the Claimants in their 1998-1999jpct. Neither is he said to have
been closely involved with the Claimants duringrtheork in 2000 to 2003. The case

is instead advanced on the footing that he wagy‘aware’ of what happened in this

period — but no basis for this knowledge is pleadtenl this reason, the case of malice
is even weaker than it is with respect to Dr Geard Dr Johnstone.

Mr Munden stands by what is pleaded. He submits wheat is alleged is strongly
supportive of the case on malice; and if true, @erconsistent with the presence of
malice than its absence. He says malice is alwagatter of inference, and points to
the fact there is no actual evidence that the ds@otually did change their mind.

In my view none of these allegations, even if odres more consistent with
dishonesty than not. It seems to me that what DanGrs alleged to have done
(instructing the radio tagging of as many chickspassible to assist in a study on
wing and weight measurement) is not inconsisterth \he use of the description
“untried and untested method” in the Grant emaitsithis reference in the email was
obviously to the method advocated by the Claimahtsandling chicks on multiple
occasions to reduce mortality when older chick€piles are captured and handled
for the purposes of tagging. As Mr Wolanski sayss inot suggested in the plea of
malice that Dr Grant ever advocated radio taggmgtliis purpose. | also do not
accept that the conclusions of Dr Johnstone’s papemconsistent with what he said
in the RSPB Critique.

But whether there is an inconsistency or not, thenmsmy view a more fundamental
problem with this part of the Claimants’ case. Amtagg as true for this purpose the
Claimants’ case that in 1997-1999, Dr Grant andDorJohnstone endorsed or
encouraged the Claimants’ high disturbance methodshat Dr Johnstone did not
raise any objection to them in 2000-2003, or thatSiowe knew of them (or as is
alleged specifically against him, wrote a skeldvoef for further work to be done by
the Claimants in 2000), this cannot in my view léa rational conclusion that they
were dishonest in expressing a different, or cainttary view about those techniques
many years later. The allegation is even weakerelation to Dr Stowe, whose

pleaded connection with the earlier work (knowirigtoand approving of it — though

no particulars are given of why it is said he kn&wt, or when or how he approved
it) is more remote than that of Dr Grant and Drnkione.

Nor do | consider the allegation concerning whathedoctor did or did not say about
the Johnstone and Lindley study is rationally supye of the case on malice either.
It is difficult to understand the case being madechat all against Dr Grant and Dr
Johnstone. Dr Johnstowd refer to the paper, and its results, and it wasoofrse
included in the list of references at the end o tmper. The suggestion that
dishonesty could be inferred from how it was death by Dr Johnstone is, in the
circumstances, completely untenable. Dr Grant m,tveferred those who read his
email in the RSPB Critique, and thus to what Drnkibne said about it. The
Defendant says in its Defence that it was reasenfanl Dr Grant not to refer to the
paper for reasons which are given: the Claimarks issue with this in their Reply.
Similarly, it is alleged by the Claimants in th&eply that Dr Grant, Dr Johnstone
and Dr Stowe deliberately did not mention a différstudy (the 1989 Cayford study)
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which it is said involved more intensive handlifan the Claimants’ work for the
Defendant in “a deliberate attempt to mislead resmdi@o believing that the STW
project involved more intensive methods than hazhhesed before”.

In my view the problem with this part of the caseanalogous to the problem which
arose inSingh In the scientific context generally (or in an @eaic context for that
matter) and in this case in particular, what reafees to include, and which papers
merit discussion, is a matter of critical judgments not possible therefore to rely on
the omission to mention this or that paper, or fiikire to give this or that paper
sufficient emphasis as a fact or matter from whigthonesty could reasonably be
inferred, save in some wholly exceptional case; ianay judgment there is nothing
to suggest this is one of them.

However, even if | am wrong about that, it seemstothat on its own, the matters
relied on in this case and to which | have referabdve, are not allegations from
which dishonesty could reasonably be inferred. Vehalready dealt with the
Johnstone and Lindley study above. As for the Qaypaper, even if Dr Grant did
know of the study, and had cited it before, asllesgad, his failure to cite it on this
occasion (particularly in the light of the evalwatinature to which such an allegation
gives rise as | have said) cannot rationally lemd tonclusion of dishonesty in my
view; Dr Johnstone did not suggest that the STWeptanvolved more intensive
methods than had been used before and it is nati@tethat Dr Stowe knew of the
Cayford study, still less that he knew that its methods leygul were (allegedly)
more intensive than those used by the Claimants.

The 15 February 2001 memorandum

155.

A discrete factual issue is also raised by the Dddat as an additional and alternative
point to the one dealt with above. Dr Johnstones da regularly raised concerns
about the Claimants’ methods, at the material tiamel, the proposition that he did not
is demonstrably false. An example of where concabwut tagging were discussed
within the steering group and raised with the Chaits is at meetings of the STW
steering group held on 14 February 2001, a minttehich (dated 15 February 2001)
is explicitly referred to in the Defence and whishn evidence for the purpose of this
application. It is a lengthy and detailed memorandef two meetings which took
place in the STW building at Lake Vyrnwy, and idesbsed to Dr Stowe. At the
morning meeting, not attended by the Claimantgadobrds that Dr Johnstone:

“expressed concerns over higher levels of handhing radio-
tagging of small chicks than was specified in th&PB
proposal. GN [Geoff Nicholls] understood these @ns and
the potential for disturbance to impact on numbafrdlack
grouse fledglings. The difference in chicks per kennted at
Vyrnwy compared to the recovery project sites wissussed
along with the possible reasons for it (disturbaeffects and
timing of counts). It was agreed that this would digcussed
with GB [Gordon Bowker] in detail. Making best usé the
data collected was discussed. 1J stated he wasyhappelp
with/carryout key analyses for the RSPB proposaljexct to
the data being collected in an appropriate way.”
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The memorandum also records that the Claimargaggtl the afternoon meeting. It
records that:

“1J [Dr Johnstone] studied data presented [by MwBer] and
asked questions about methodology... The concefnthe
RSPB over levels of handling/tagging small chickerev
discussed. GB [Gordon Bowker] had misinterpretes rgport
to CCW [Countryside Council for Wales] on effects o
handling in 1999. However GB appears to have rekedr
tagging effects in detail, and feels he has sondeace from
Vyrnwy that this level of tagging had no effectthalugh this
was not formally presented. Rather than appeaexitile 1J
agreed to review levels of tagging this year irhti@f this.
Nevertheless GB did agree to only tag two chickshpeod in
future if the RSPB require it. Another option mentd by GB
was to catch and tag hens when they have smaltibraiod use
them to relocate large chicks for tagging. GB sdidis
important to handle chicks early to reduce shotkted deaths
of older chicks, citing work on red grouse and gdmres in
general. GB stated that Murray Grant had said léddeandle
chicks 2-3 times over the course of the seasonsd &sues
will be covered by the review. ...1J suggested GBit ise
North Wales Office in April to review tagging metiaogies
and talk about making best use of data. GB was yhapglo
this.”

Mr Wolanski suggested during the course of arguntieait the Claimants would say
(because they would have to, since the documentdestsuctive of this part of their
case) that the memorandum was fabricated. Indé&dugh the word “fabrication” is
not used, in my view, that is what Mr Bowker thed duggest, in his" witness
statement dated 3 November 2010. The memorandwarsref a CCW report (“report
to the CCW on the effect of handling in 1999”). Mowker says the only CCW
report he is aware of is the paper which was writby Johnstone and Lindley in
2003, referred to in the RSPB Critique. Thus, thearants’ argument goes, since the
February 2001 memorandum refers to a document whdtimot come into existence
until 2003, the memorandum must have bemonstructedfter the event.

Dr Johnstone however says that the reference im#dmorandum to “the report to the
CCW on the effects of handling in 1999” is to deliént document written by him in
1999, a copy of which the Defendant has also digdloIt is a detailed scientific
analysis headed RADIO TAGGING OF BLACK GROUSE (TETRAO-TETRIX) CHICK S
AS PART OF THE RSPB WELSH BLACK GROUSE RECOVERY PROJECT: REPORT TO
ccw.” (“the 1999 CCW report”). A snapshot taken from leismputer of this
document’s “properties” is also in evidence, andeads it was first printed on 20
January 2000.

Mr Munden submits even taken at face value, the oanendum amounts to Dr
Johnstone’s own account of one occasion over treethAnd a half years that the
Vyrnwy project was ongoing on which he indicatedthe First Claimant some
concerns over the levels of handling/tagging of Isofacks. It only relates to one of
the issues discussed in the words complained ofsandt a condemnation of the type
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a reader of the words complained of might have etguethe Defendant to have
made: rather it is said that the Defendant agréedeview levels of tagging”. There
is no evidence that such a review ever took placethat if it did it led to any
communication with the Claimants as to what theeddant viewed as an appropriate
level. This one occasion must be considered irctimeext of the three and a half year
Vyrnwy project, and in particular contrasted witthet Claimants’ other
communications with Dr Johnstone which it is sddws him to take a different view.
Further there are several reasons to doubt theramcwof the memorandum. In
particular, although dated 2001 it appears to refea document (that is a “report to
CCW on the effects of handling in 1999”) not wnittentil 2003, which Mr Munden
says on instructions, the First Claimant has negen.

He says this one document clearly does not takéstiue into the realm of the cases
considered by Lord Hope to be appropriate for sungmalgment: where it is “clear
beyond question that the statement of facts israditted by all the documents or
other material on which is basedrhree Rivers DGt 95; cited by Tugendhat J in
Bray at [33] and [39] in the context of malice; and $&egher for the significance of
“all the documentsMentmore International Ltd v Abbey Healthcare (fed) Ltd
[2010] EWCA Civ 761 per Carnwath LJ at [23]).

In MentmoreCarnworth LJ said this at [23]:

“Lord Hope had spoken of a statement contradictetiabl the
documents or other material on which it is baseshhasis
added). It was only in such a clear case that reemaisaging
the possibility of rejecting factual assertions tire witness
statements. It is in my view important not to eguahat may
be very powerful cross-examination ammunition, wiita kind
of "knock-out blow" which Lord Hope seems to hawedhn
mind.”

The memorandum and the material parts of its cositme set out and relied on in the
Defence (16.2.4.4-5). On the face of it, as Mr Wisla submits, it records that the
only scientist who was directly involved with Mr ®&er between 2000 to 2003, held
and communicated reservations identical to thoserdeed in all three sets of words
complained of. The allegation made by the Claimantbe plea of malice is that Dr
Johnstonaevercommunicated any such reservations about whatasedwing at any
material time as he could and would have done gdmuinely held such concerns. In
those circumstances, if the memorandum is a gerlaoement, it is difficult to see it
as anything other than the “knock-out blow” to whiocord Hope referred, at least on
this one allegation. The point is not undermineddfgrence to other documents (for
example, minutes of other meetings referred to wyBd@wker) which show he says
that no one raised any supposed concerns aboutidgrahd tagging; nor by Mr
Bowker’s other disagreements with the memorandum.

This presumably, is why the parties were conceaseth the document’s authenticity.
In my view, it is implausible to suppose that eitbéthese two documents (that is the
memorandum and the 1999 CCW report) are not gentith® memorandum refers to
a report to the CCW “on the effects of handlind899”, and that is exactly what the
1999 CCW report disclosed by the Defendant is,as lie seen from its title, and
indeed its contents. Mr Bowker might not have balele to recall a CCW paper other
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than the one written in 2003, or having been shéweone now produced by Dr
Johnstone. But that on its own is not in my judgtreeproper basis for inferring that
another onalid not exist, andthereforethe February 2001 memorandum had been
fabricated, oreconstructegoost 2003. Mr Bowker denies that Dr Johnstone &aid
him what the memorandum records him as saying.ifBbe document is genuine, |
do not consider it to be a realistic possibilityatththe Claimants will succeed in
establishing that Dr Johnstone made no such stateasethat set out in paragraph
155 above.

Be that as it may, and even if | am wrong to fotralsa view, this part of the case on
malice fails in any event given my conclusions amggraphs 153 and 154 above.

A further allegation of fabrication by Dr Stowe

165.

166.

167.

168.

In paragraph 13.1.10 of the Particulars of Claifaréher allegation of fabrication is
made, against Dr Stowe. The matter is put this way:

“Further, it is simply not the case, nor is it sagted in either
the Claimants [sic] 2003 report or their 2007 stfen] Wildlife
Biology] paper that “once tagged, [black grouse] were then
located and flushed every two weeks”, as Dr Stowaemn the
words complained of. This is a complete fabricatmm Dr
Stowe’s part, plainly designed to make the Claimaloibk
reckless and incompetent and their work appear thodox
and dangerous to black grouse.” (Emphasis added)

The response in the Defence was as follows:

“In the Wildlife Biology paper the Claimants specifically state
that “on average, tagged birds were located arghéd every
two weeks.”

The Wildlife Biology paper is of course in evidence before me, and ttanebe no
doubt at all, that the Defendant is right about wwhsays.

What is said by the Claimants in the Reply howeisernot coherent as an
acknowledgement that the allegation of “completeritation” was itself false and
was being withdrawn; nor is it a coherent mainteeanf the case on “complete
fabrication” either. It says this:

“As to paragraph 16.11, the data the Claimantsrdach from
a distance, at Lake Vyrnwy showed that the birdsHed, on
average, every two weeks when they were beingitrgdsic),
as they were very wild and active. This was noisagtated or
implied in the words complained of, because of aatyon on
the part of the Claimants. That the Claimants @edrfrom a
distance whether the birds “fixed” or “flushed” asfact well
known to the Defendant and to Dr Grant and Dr Stand
deliberately not relayed to the readers of the waamplained
of.”
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Thus (if I understand it correctly) what is now figgisaid is that the use of the quote
was misleading, because it suggested in some veyhb Claimants actively flushed

the birds, whereas the birds flushed because theng wild and active, and the

Claimants simply recorded this from a distanceth@sDefendant, Dr Grant and Dr

Stowe knew, and which they deliberately decidedtagiass on to the readers of the
words complained of. Implicitly, it is not beingsghuted — any longer — that the quote
was substantially accurate, but the case on “camfébdrication” is nonetheless not

withdrawn as unsustainable.

However, Mr Munden’s skeleton argument for thisriveg then put matter is put this
way:

“Dr Stowe falsely suggested in the Letter that@secaused the
birds they were studying to flush every two weeks.”

In his further written submissions made after tearings, Mr Munden then said this

(and | paraphrase): in the context, the suggestiothe Stowe letter is that the

Claimants caused the birds to flush every two we€&ks was not the case, as is set
out in the STW Report Methods. Though ivddlife Biologypaper does include the

sentence quoted, the impression given in the wootsplained of is misleading, as

would be evident to anyone who had read the STWoRé¢puch as Dr Stowe).

In his written response Mr Wolanski says that tlmenpnow being made by the
Claimants is not understood. The Claimants’ wordsnftheWildlife Biology paper
are quoted verbatim by Dr Stowe. The allegatiort tha Stowe must have been
malicious when quoting the Claimants’ own wordbizarre. The pleaded assertion is
that Dr Stowe had “completely fabricated” the quaieis case must have been
pleaded in error, yet is persisted in even now.

Mr Munden’s final word is as follows:

“Cs’ case on this particular allegation against3dowe should
be clear from para 28(v) of the Cs’ skeleton arguinand/or
para 25-26 of Cs’ written submissiohst for the avoidance of
doubt it is made clear now: Dr Stowe’s referencdlushing
was, in context, deliberately misleading, but iasads there is
a reference to birds flushing in the Cs and Dr Bslipaper [the
Wildlife Biology paper] (“on average...every two wesk it
was an error to refer to it as a “complete fabrogat
(Emphasis added)

It is a serious matter to make an allegation of glete fabrication against anyone in
litigation, let alone one of this nature againgtrafessional person. It is difficult to
understand how this allegation could have beendplgan the first place since the
words which were alleged to be a complete fabooativere ones actually used in the
paper to which the Claimants’ names were attachédr the Defence was served it
should have been obvious that the allegation ofridabbon was completely
unsustainable, and it should then have been expmeghdrawn. It was not. Instead,
the Claimants appeared to be unwilling to let thanppgo, and attempted to advance
the different contention that Dr Stowe’s use of fGRimants’ own words was
deliberately misleading. In my view, the Defendsinbuld not have had to attempt to
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piece together the case made against it from difte(inconsistent) parts of the
pleadings and submissions. Moreover, the fact tingtters have been dealt with in
this way gives serious cause for concern aboutlvengiroper consideration has been
given to similarly bold allegations made in the i&lplea, which Mr Munden
submits must be taken at face value. Be that@msyt, | do not accept the Claimants’
new case that an inference of dishonesty can @tobe drawn from Dr Stowe’s use
in his letter, of the very description the Clainsmatitemselves had used about their
own methods iWildlife Biology

The allegation of fabrication of data relating &klcounts

175.

176.

177.

178.

This is the second principal allegation in the géanalice. It relates to the difference
in figures for “lek counts” in particular for theegr 2000, which is discussed in the
words complained of. In the RSPB Critique, at fegur as the key to the graph
explains, a line graph compares two sets of puddistata: that is, data from the
Wildlife Biology paper with data published by the RSPB in a pedewead journal
Welsh Birdsin 2004, listed in the references to the RSPB @iréi (Thorpe R.,
Sheehan, J. & Walker, M. (2004) The birds of RSREd.Vyrnwy reserveWelsh
Birds 4 20-30).

What is said, in summary, is that Dr Grant, Dr Xtbne and Dr Stowe were each
involved in a conspiracy to fabricate data in ortterdiscredit the Claimants. The
basis for the allegation is as follows. It is shidthe Claimants that there was only
one set of lek count data for the relevant perid@d0Q) viz. that collected by the
Claimants and local RSPB staff, as Dr JohnstoneGEant and Dr Stowe “well
knew”; and the RSPB did not take its own separatent Thus it is said that the
“lower figures put forward by Dr Johnstone and Do are, it is to be inferred, a
fabrication designed to discredit the Claimants.islalso said that Dr Stowe and Dr
Johnstone made false claims as to the numbersookgrat Lake Vyrnwy aftethe
Claimants had finished their work there (i.e. tif@gely claimed that the numbers had
increased between 2003 and 2007), to paint a bpittture of the Defendant’s
management of Lake Vyrnwy.

The Defendant says in its Defence that in 2008\itsed data for a range of species,
including black grouse, after a full review of aflserve data going back to 1958 in
some cases, that its decision to do so was undelatihe Claimants’ work, and that it
did not even become aware of the Claimants’ draitvSeport until well after this
review.

In their Reply, the Claimants simply repeat thesswnly one set of data approved at
the STW steering committees. It is said the Defahdaerefore had no alternative
data upon which to base any ‘revised’ figures; tiele were no reasons to revise the
figures Thus, it is to be inferred, that the data was taied. The only further matter
relied on by the Claimants is an email from a farlREPB employee and warden at
Lake Vyrnwy, a Ms Sheehan, which is put forwargupport the Claimants’ case that
one set of data was collected in 2000 to 2002 (N=eBan was not there in 2003). In
it, she offers her opinion that there was no neeuch the data after the season had
ended; and that if the Defendant was putting fodnvdata that did not match that
collected by the Claimants and the Defendant tlsemeone has been fiddling”.



THE HONOURABLE MRS JUSTICE SHARP Bowker v RSPB

Approved Judgment

179.

180.

181.

182.

In my judgment there are simply no facts pleadetugher evidence advanced from
which the court could reasonably infer that Dr Gyam Dr Johnstone or Dr Stowe
had fabricated grouse figures or engaged in a a@tgpto do so in order to discredit
the Claimants as is alleged (regardless of whdtiene were justifiable grounds to
revise the figures, which gives rise to an issudaof which | cannot resolve). No
particulars are given of their involvement in sucleonspiracy and in my judgment,
there is nothing put forward as evidence which dobégin to substantiate this
extremely serious allegation.

It is disputed by the Claimants that the Defended any independent data, but the
Defendant’s case is not that they had independs&ater se, but that they revised the
data that had been collected. It is not disputethbyClaimants in the Reply, that the
RSPB revised the data, or that they did so in 26@&rethey became aware of the
Claimant’'s STW paper, or that the RSPB publisheair trevised data iWelsh Birds

in 2004 three years befothe Claimants made their conclusions publicly lade by
means of theWildlife Biology paper. As Mr Wolanski points out, even on the
Claimants’ case, the Claimants’ conclusions didgurhe to public attention through
the press until 2006. The notion that RSPB scientsould put their reputations at
risk through involvement in fabrication of dataanscientific journal (Velsh Bird¥
when there wasn’'t even anything public to refuteois the face of it, an improbable
one.

But in any event, | do not consider the mere fhat the figures were different comes
close to giving rise to a permissible allegatiorcoimplete fabrication. Ms Sheehan’s
email, which is to the same effect as the Claimardse on the pleadings, in my
view, takes the Claimants’ case no further. Morepiehere was ‘fabrication’ of the
data inWelsh Birdsthe Claimants plead no matters to support an intsre¢hat Dr
Johnstone was himself involved in the fabricatibeyond the assertion that he was
present at lek counts in 2000. This cannot be & basinferring fabrication. Even if
(which Dr Johnstone denies) he discussed lek cauititsthe Claimants in 2000, this
does not rationally support an inference that hessquently fabricated revised data.

The allegation that Dr Johnstone and Dr Stowe hadenfialse claims for the increase
in grouse numbers aftéhe Claimants had left Lake Vyrnwy is not suppars any
particulars in the pleading: it is simply allegédis said however in Mr Munden’s
submissions, but not in evidence, that the Claisiasg@se in this respect is based on
alternative figures for black grouse at Lake Vyrnwy2007, arrived at, so it is said,
as a result of the Claimantgiitect observations in the fieldThese observations, if
they were made, were made at a time, as Mr Wolaalski points out, when the
Claimants had not worked on the site for some 4sydzut even if correct, this would
not in my judgment provide a rational basis foeming that the Defendant, let alone
Dr Stowe or Dr Johnstone, had actually falsified figures. A difference in data does
not, without more, give rise to an inference ofiluklate falsification by one side or
the other; still less if it is said to arise inatimstances such as these.

The allegation that Dr Grant made false and mislegd&tatements about the timing of brood
counts to injure the Claimants

183. The nub of the complaint made here is that Dr Gkawetw that brood break ups did

not begin until September, and that the counts wcted by the Claimants were not
“late” compared to when they were done by othedistl Therefore it is said it was
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184.

185.

“disingenuous” of him to have stated “it is con@hle that some break up of broods
may have started by the time counts were donetp anply that that the data was of
less value because it was not comparable withfdataother sites.

There also is an issue between the parties as étheththe Claimants were referring
to brood counts, or productivity counts in the STéfgort. (As | understand it, a brood
count is a count of hens and chicks. A productietynt is what you do with the data:
i.e. how you work out how productive hens wereyso need to do a brood count to
do a productivity count). Whether or not the refiee in the STW report was to a
brood count or a productivity count (and whether thfference is material for this
purpose, which is a matter in dispute) seems taontee neither here nor there in this
context, since on the face of the email, Dr Grafiens to what is said in th&/ildlife
Biology paper in terms which are not criticised as inaai®jmamely that counts were
made ‘in last week of August’. Mr Wolanski also ¢égkthe point that what is said is
that the data is not directly comparable to thasenfother “studies” rather than
“sites”. It doesn’'t seem to me that the latter pdakes the Defendant’'s case any
further (given the reference to both “sites” antlities” earlier on).

On one view, it could be said that the issue joibetiveen the parties in the pleadings
on this part of the case suggests a simple disagmgeabout the facts. Be that as it
may, the particular difficulty about this part dktClaimants’ case on malice seems to
me to arise from the suggestion that what Dr Gsaid was false and disingenuous,
when one considers the language he actually usetlttee relevant context. The
context here was a discussion of the method andtses theWildlife Biologypaper,

in circumstances where it must be assumed thatDigfendant has successfully
established that these words were published orcaasmn of qualified privilege. In
that context, even if as is suggested, Dr Grane¥Wnthat brood break ups started in
September, | do not consider it could be rationatiferred that Dr Grant was
malicious on the grounds suggested here: for exaimnptaising the mere possibility
(it is “conceivabl®) that brood counts may have started earlier,artipular when he
went on to say “(staff working on black grouse ma@g able to comment on the
likelihood of the latter)”. In my view, this cannbe a sustainable basis on which to
advance a case of malice in the context of a stieedebate and, in particular, when
the central parts of the Claimants’ case on malreenot viable, for the reasons | have
already given.

The allegation that Dr Grant, Dr Johnstone and Dov8e instructed Mr Melling to make a
false accusation against the First Claimant

186.

187.

In the Reply it is alleged that at a meeting in200the Upper Derwent Valley Black
Grouse project, the Defendant’'s Tim Melling made tery serious false allegation
that the First Claimant had stolen birds from ggmsite in North England. It is said:
“As Mr Melling subsequently admitted to Mr Warreof [STW] he had been
instructed to make this false allegation by otredr¢he Defendant, which it is to be
inferred were or included Dr Grant, Dr Johnstoné Bn Stowe.”

The suggestion (strenuously denied in their witrgssements) that Dr Grant, Dr
Johnstone and Dr Stowe were behind an attempojmagate such lies about the First
Claimant in 2004 is obviously a very serious onleer€ is no pleaded basis for this
inference; the allegation amounts to mere asseréiod in my view it is a manifestly

unsustainable one.
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The allegation pleaded in paragraph 13.1.13 ofBagticulars of Claim

188.

189.

190.

It is said by the Claimants that tkiéldlife Biologypaper did not involve “unorthodox
methods”; rain or other weather does not affecugeoof this age, which is why it
was not discussed in the paper, and in any eveng tivas no problem with weather
during the hatching and rearing periods from 2@QG03. It is then pleaded that “Dr
Grant, Dr Johnstone and Dr Stowe all knew this Were at least reckless as to
whether or not this was the case)”. In his subrarssi Mr Munden described this as
an allegation that Dr Johnstone (for example) wadianous in suggesting “it was
improper” for the Claimants not to have discussed weather in theiWwildlife
Biology paper when he knew the weather was fine for tlevaet period, and it was
common not to discuss it in scientific papers. Asve already said, | do not consider
the RSPB Critique made any allegation of improgri€r Johnstone simply pointed
out that theWildlife Biologypaper did not consider such environmental effectheir
discussion of reasons for their reported low bmegdiuccess and | consider this
aspect of the Claimants’ case runs into the problseat out in paragraph 185 above.
Moreover, there is no pleaded basis for the assettiat Dr Grant or Dr Johnstone or
Dr Stowe “knew” that there was “no problem withlgment weather” between 2000-
2003 which (as Mr Wolanski says) is a curious sw#sion given that Lake Vyrnwy is
not in a part of the UK known for its fine weather.

For the reasons set out above, in my view, wherallegations made are subject to
careful scrutiny, they simply do not pass musteras to give rise to a viable case on
malice against Dr Grant, Dr Johnstone or Dr Stolvemy judgment therefore the

Claimants’ case on malice has no realistic prospéduccess, and the cautionary
words of Lord Diplock inHorrocks v Lowg1975] AC 135 at 149 to 152 as to the
circumstances in which malice can be inferred speet of words published on a
privileged occasion apply to their fullest extent.

Finally, 1 should mention that neither side addeesany argument as to the effect, if
any, that my ruling on meaning might have on tlegezt of the application (see for
example, the discussion Bray at [41] to [43]). | have therefore for the mosttpa
simply addressed the arguments on the basis orhvthey were made, which to a
certain extent, assumed the case on meaning iGltmants’ favour. Obviously, the
Claimants’ case on malice is correspondingly weallebhy my actual decision on
meaning as set out above.

Conclusion

191.

192.

| do not consider there are any other compellimsoas why this claim should be
tried. Publication took place more than three yemys now, on an occasion which
was plainly privileged, in an internal email witkry limited external publication, and
in a letter sent to two people. The Claimants haveealistic prospect of establishing
that the Defendant was malicious. There is no clainspecial damages, and the cost
of trying the claim (and not just in financial tesjmwould in my judgment, be
enormous.

Mr Wolanski addressed a final argument, albeit earily briefly on abuse of the
process. In short, he submitted that some of thesiderations to which | have
referred in paragraph 191 above should persuadt rdetermine this was a case in
which as was said by Lord Phillips MR #ameel v Dow Jond2005] at [69]:
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193.

194.

“the damage and the vindication will be minimal.eTtost of
the exercise will have been out of all proportionvthat has
been achieved. The game will not merely not haenlveorth
the candle, it will not have been worth the wick.”

In view of the conclusions | have reached, it imesessary for me to address those
arguments.

Following the circulation of the draft judgment ihis case, Mr Munden on
instructions, submitted further submissions in wgtand further documents, but as |
reminded the parties, the general position is tiafcirculation of a draft judgment is
not intended to provide an opportunity to any paotyeopen or reargue the case, or to
repeat submissions made at the hearing, or to ydpésh ones (se®. (on the
application of Mohamed) v Secretary of State forelgn and Commonwealth Affairs
[2010] EWCA Civ 158 at [5]). Nothing in the submmss or documents submitted
remotely justifies reopening the matters | haveidbt As it is, in all the
circumstances, and for the reasons given abovd)éfendant is entitled to summary
judgment on the claim.



