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Judgment

Mr Justice Tugendhat :

1. On 9 March 2006 the defendant (“the Bank”) madelalip announcement reporting
adjustments to its 2005 preliminary results (“thed® Release”). The Claimant is a
former employee of the bank and sues for libel lnat Press Release. The Claim
Form was issued on 21 February 2007, shortly betfloeeexpiry of the one year
limitation period. Amended Particulars of ClaimAPOC”) are dated 23 November
2007. The Defence was served on 11 January 2008harkleply on 1 February 2008.
It is at this stage of the proceedings, beforedisglosure of documents or service of
witness statements, that the Bank, on 22 Febru@®g 2gave notice of intention to
apply for summary judgment under CPR 24.2, agdhestClaimant on a number of
alternative bases, alternatively for the trial eélpninary issues. But Mr Caldecott
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made clear that that application will not be pudsukat all, until after this judgment
has been handed down. By a second notice dated/2008 the Bank seeks an order
pursuant to Section 69(1) of the Supreme Court1®&1 that the trial of this action
be heard by judge alone. An alternative applicatimder Section 69(4) (trial by
judge alone of certain preliminary issues) is natsped.

2. From 1997 to 1999 the Claimant was employed inrgoseosition by, as he puts it,
“Bankers Trust” (the precise identity of the corgitwn in question and of a more
precise identification of his job description neest be set out in this judgment). His
employer was taken over in 1999 by the Bank and lheiness for which the
Claimant was responsible was merged with the cporeding department in the
Bank. Following the merger, the Claimant continascco-head of a department made
up of the merged departments of the former Bankeust and of the Bank. In July
2001 the Claimant left the Bank's employment. Wimtimportant is that the
Claimant’s responsibilities throughout this perimdluded what are referred to as
certain tax-oriented transactions. In substancesehwere loans by the Bank to
individuals with a view to their reducing their thabilities to the US authorities.

3. The Press Release included the following:

“[The Bank] today announced that the Managementr@daa
finalising the Bank’s 2005 accounts reviewed a nembf
recent developments and as a result increaseddemasions.

Significant new information relating to certain d&gxposures
has emerged since the disclosure of the bank’snprelry

unaudited 2005 earnings on 2 February 2006. Asualtrof the
new information, Deutsche Bank is obliged to charige
estimate of contingent liabilities in order to cdgpngvith US

GAAP, which requires that contingent liabilities tedlected in
the financial statements when those liabilities @n@bable and
estimable (Financial Accounting Standards Number Bny

developments affecting such estimates must bectetlaf they
become known before the financial statements asdiZied.

This adjustment mainly relates to certain tax-oriented
transactions with US counterparties executed from
approximately 1997 through 2001, which include transactions
executed by a subsidiary of the former Bankers Trust acquired
by Deutsche Bank in 1999. The new information includes,
among other things, the entry by another finanmiatitution
into a deferred prosecution agreement with the @padtment
of Justice in respect of that financial institut®mvolvement
in similar transactions.

The net increase in legal provisions will reduce pieviously
announced net income by EUR 250 million. Most ok t
adjustment is treated as not deductible for incotag
purposes...
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As a result of these changes, net income for 200%& EUR
3,529 million and the adjusted diluted earnings gieare will
be EUR 6.95. .”.

4. As a matter of form it is the whole of the Pres¢eRse that is set out in APOC as the
words complained of. But | shall refer to the womdshe third paragraph of the Press
Release, which | have italicised, as the words daimgd of, because, as the Claimant
states, those are the words which contain they siinthe defamatory allegation
against the Claimant..

5. The Bank accepts that the Claimant did have redpititysfor certain tax transactions
while employed by Bankers Trust, but Mr Caldecatipbasises that what is referred
to in the Press Release is “a subsidiary of theésrBankers Trust”. The Bank’s case
in its Defence is that the unnamed subsidiary wasiérly known as BT Alex Brown.
The parties agree that the Claimant did not haspaesibility for the transactions of
that subsidiary.

6. The Claimant is not named in the Press Releasea petson may be defamed, when
not named, if one or more publishees of the wospiained of (that is to say a
person who reads and understands the words coraglaii) knows facts from which
the publishee in question may reasonably understigaidperson to be referred to.
Here the Claimant claims that the Press Releasddwmr) and was, understood to
refer to him by a number of readers of the PredsaRe. This is by reason of the fact
that he was known to have held, in the period afyevhich is specified, a position
which included responsibility for tax-oriented tsations at Bankers Trust, and that
he had been co-head of the Bank’s department withresponsibility following the
merger. The person with whom he shared that redpbitysat the Bank | shall refer
toas.

7. At the start of the hearing | made an order thatrtames of certain people who are
mentioned in the pleadings should not be referoeth topen court. The reason for
this was that in the APOC and Reply there are gera@legations made against the
individuals concerned, those individuals have rett gnswered the allegations, and
one of the questions that | have to decide is wdrethose allegations should go
forward at all. The principal other individualsveoed by the order are referred to as
A, B and X. The Bank is, as is well known, a Gerncamporation and one of the
world’s leading financial institutions, with a sudstial presence in London and New
York and many other places. The individuals refémeas A, B, X and Y today hold
very senior positions in the Bank. The allegatiorele in this action could, if they go
forward and if they are proved at any trial, haigngicant consequences for those
individuals and for the Bank, and possibly in tahcial markets.

The background to the Press Release is pleade®@CAparas 7.4.1 to 7.4.4 which
are largely uncontroversial. The scale of the tagnted loans in question (“the

impugned transactions”) is said to be of the ooddyS $10 billion. What happened is
set out in the Bank’s words in its Financial Re@f05. An extract is available to me
in the form of what is marked as a “Sign-off copy the Management Board Meeting
on March 7, 2006”. The scheduled date of that Ngetvas thus two days before the
publication of the Press Release. The “legal exygssuthat had emerged since the
disclosure of the bank’s preliminary unaudited 2@nings on 2 February 2006
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included an exposure to possible charges of crinoifiances relating to involvement
in tax evasion.

The extract before me includes a note [33] headetigation”. A sub-heading is
“Tax-Related Products”. The note states that:

“Deutsche Bank AG, along with certain affiliates dan
employees (collectively referred to as “Deutscha&lBp have
collectively been named as defendants in more #ategal
proceedings brought by investors in various taxerdged
transactions. Deutsche Bank provided financial petsl and
services these investors ... The investors claimgdémefits
as a result of these transactions, and the UnitattSinternal
Revenue Service has rejected those claims. In thegges
proceedings, the investors allege that, togethén Weutsche
Bank, the[ir] professional advisers improperly mdl the
investors into believing that the claimed tax b&sekould be
upheld by the Internal Revenue Service...

The United States Department of Justice (“DOJ”)aiso
conducting a criminal investigation of tax-orientiednsactions
that were executed from approximately 1997 throRg0l...
In connection with that investigation, DOJ has saugrious
documents and other information from Deutsche Bamk has
been investigating the actions of various individuand
entities, including Deutsche Bank, in such trarisast In the
latter half of 2005, DOJ brought criminal chargegaiast
numerous individuals... other than Deutsche Bankhénlatter
half of 2005, DOJ also entered into a Deferred &roson
Agreement with an accounting firm... On February 2@06,
DOJ announced that it had entered into a Deferredefeution
Agreement with a financial institution [identifiedh the
Defence as Bayerische Hypo-und Vereinsbank]... Déetsc
Bank provided similar financial products and seesitn certain
tax-oriented transactions that are the same oi&ina the tax-
oriented transactions that are the subject of thevex
referenced criminal charges. ... DOJ’'s criminal itigzgdion is
on-going”.

THE ISSUES IN THE CASE

10.

11.

For the purposes of the application before me therant’s pleaded case on meaning
and reference is not in issue. It is not in disgh# the Claimant has an arguable case
that the Press Release refers to him. Likewiseetiseno dispute before me, that the
Press Release bore a meaning defamatory of theaoiai It is right that | should
say that both these issues will be in disputegfrtiatter proceeds to trial.

The meaning pleaded by the Claimant is that he:

was responsible for allowing illegal tax-oriedte
transactions to be executed from 1997 through 2@lyding
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12.

13.

14.

15.

16.

transactions executed by a subsidiary of the forBankers
Trust, acquired by [the Bank] in 1999 as a restilivieich [the
Bank] was obliged to lower its estimated earnirgs2005 by
250 million Euros”.

There is a plea of aggravated damages. As orlgipkdaded it covered just over two
pages in seven sub paragraphs. In correspondeficioss for the Bank objected

that it lacked particularity. Some eighteen newggsawere added by amendment.
There was no objection raised to the proposed amend Much the greater part
consists of twenty eight sub sub paragraphs togpapa 7.4.

In its Defence the Bank raises the issues of reterand meaning already referred to,
and a defence of qualified privilege at common laWere is no defence of
justification or truth. The gist of the defence qtalified privilege is that the
regulatory framework within which the Bank operatéd particular in New York,
required, in the circumstances described in thesPRelease, that the Press Release
be published.

In the Reply the Claimant contends that the occasiopublication was not one of
qualified privilege. Mr Caldecott submits that tB&imant has no real prospect of
succeeding in defeating the defence that the patiic was on an occasion of
qualified privilege.

In the alternative, in his Reply the Claimant raigeplea of malice in the event that it
is held that the occasion was one of qualifiedif@ge. The plea of malice is on two
alternative bases, the primary basis identifyingi{l Y, and the other, which is very
much a fall back position, identifying the ManagemBoard which included A. The

Particulars of malice include the whole of paragr@pd of the APOC which, when

pleaded in APOC, went only to aggravated damaggése plea is summarised as
follows:

“The Defendant published the allegations set oubvab
knowing they were false and/or with reckless diarddor their

truth or falsity and/or with the dominant impropmotive of

injuring the Claimant, making no contact with théai@ant

himself, but choosing instead to publish a whollisleading

account of events which improperly sought to lag tkame for
the adjustments to its 2005 results at the Claimaldor (who

had left the company in 2001) in order to defletrgtion away
from the Defendant, and in the knowledge that, assalt of

confidentiality undertakings in the Claimant's cammise

agreement with the Defendant upon leaving he Defetsl

employment, the Claimant was unable publicly towarsthe

seriously defamatory allegations against him”.

It is common ground that in a libel action aga@storporation, the corporation may
be vicariously liable for a defamatory publicatioBut in such a case it is necessary
for the claimant to identify one or more individsiatho are responsible for the words
complained of, and who had the state of mind reglio constitute malice in law. A
company’s mind is not to be assessed on the wpwfliknowledge of its employees:
seeBroadway Approvalsv. Odhams Press [1965] 1 WLR 805, 813.
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17.

18.

19.

20.

21.

22.

23.

Accordingly in paras 7.4.6 and 7.4.7 of APOC ipleaded that that sentence in the
words complained of that includes the dates “198@ugh 2001” and the reference to
“the former Bankers Trust” was deliberately incldde the Press Release, and the
publication of the Press Release was authoris@ustigated by the two individuals X
and Y. It is said that they were the Bank's semuanagers responsible for the
relevant tax-oriented transactions. It is said #&ch of those two individuals was
seeking to hide their own responsibility for, arldse participation in, the Bank’'s
relevant tax-oriented trades which were the subjédhe investigation by the US
Department of Justice.

In the Defence the Bank specifically pleads thatPhess Release was not authorised
or published or contributed to in any way by eitheor Y, and that they had no role
in its preparation, whether directly or indirectly.

In the APOC there are eleven sub sub paragraptiering over three pages, pleaded
in support of sub paragraphs 7.4.6 and 7.4.7.aha 7.4.17 the claimant also pleads
in four sub sub paragraphs what are said to bedeliberate decisions by X and Y
relating to the wording of the paragraph of thesBrieelease which includes the dates
1997 to 2001 and the name of Bankers Trust. In pa¥d 7(4) the Claimant pleads
there was a deliberate decision by X and Y to ielthe name of Bankers Trust
combined with the inclusion of the specific dat@97 to 2001, thereby pointing any
reader who knew the facts about the Claimant'sezaa¢ Bankers Trust and at the
Bank to the Claimant. In para 7.4.17(3) the Claitraieads there was a deliberate
decision by X and Y to use the word “mainly” in therds complained of to give a
misleading impression. | shall return to these pemts below.

While the Defence includes a denial in general serof the substance of the
allegation, it also records an objection that tleaging of the APOC relating to X and
Y lacks necessary particularity and is deficieffihe Defence does not contain any
pleading to the sub paragraphs 7.4.6 to 7.4.2@ngtéhat it is unnecessary for the
Bank to do so until the Court has decided the dquesthether or not X and Y caused
the publication of the announcement. This is ansual stance for a defendant to
adopt. But Mr Rampton does not invite the counti@ke any order arising out of this
form of pleading. Rather, he submits that | musklat the pleadings as they stand,
bearing in mind that the Bank has chosen not tovanshose allegations, at least so
far, notwithstanding that it has had the opportutotanswer them in its Defence.

Accordingly, there is an issue of publication i fhresent action. The issue is not
whether the Bank published the words complainedwdiich is obviously not in
dispute. The issue is whether X and Y are pubissire the sense that that word is
used in the law of libel, that is whether there vgafficient authorisation or other
involvement on the part of X and Y so as to attliatility in law.

In the course of the hearing Mr Caldecott maderdieat if the case on publication
against X and Y is held to be sufficiently pleadedhis stage, no issue arises at this
stage as to the adequacy of the plea in maliceiasnade against them (although the
plea of malice against them will be an issue attaal).

There is in the APOC and the Reply the alternapilea of malice, which is made
against individual members of the Bank’s ManageniBodrd among whom was A.
This arose in the following way. In the course ofrespondence solicitors for the
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24.

25.

26.

27.

28.

29.

Bank had said that X and Y had no role in the maen and publication of the Press
Release. In response to that, in the APOC par27/ #the Claimant pleads, in the
alternative, that if (contrary to his primary cati® Press Release was drafted with no
information or input from X or Y, then the membeisthe Management Board were
reckless as to the truth or otherwise of the waasplained of and had deliberately
turned a blind eye to the true facts.

So far as concerns the alternative plea of mahde,Caldecott submits that it is
deficient in law and in particulars, and has nd peaspect of success.

Thus the Defendant’'s attacks on the two cases addaagainst it on malice are
different. Mr Caldecott submits that the claim lthsa the identification of X and Y
has no real prospect of success on the issue fitvelvement in the publication.
Whereas he submits that the claim based on thdifidation of the Management
Board has no real prospect of success on the edsuelice.

The Defendant therefore seeks summary judgmennstgdie Claimant on the whole
claim, alternatively on one or more of the follogriissues, namely whether:

i) The occasion was one of qualified privilege
1) The case on X and Y’s involvement in the publicati® defective
iii) The case on A and B’s malice is defective.

The fourth issue arises on the Defendant’'s appdieaior an order that trial be by
judge alone. The Claimant made his applicationtf@ to be with a jury in his
allocation questionnaire. Mr Rampton realisticaltgognises that the case has the air
of one that might well be tried by judge alone,uassg that it is tried. He accepts
that it may well be that the court will in due ceerform the opinion that the trial
requires a prolonged examination of documents whainot conveniently be made
with a jury (that being the condition to be sagsfiunder s.69(1) of the Supreme
Court Act 1981). But he submits that on the presgatie of the pleadings, and at the
present stage (before disclosure or exchange okgststatements), the application is
premature.

There was some debate between the parties as tsetfeence in which | should
decide the applications under Part 24 and the egipdn under s.69(1). The test under
CPR 24.2(a) is whether the court considers thaClaemant (in this case) has a real
prospect of success on the issue. If he has nbee,summary judgment may (and in
practice must, in the present case) be given aghims Neither side suggests that if
that test is satisfied in this case, then theranig other compelling reason why the
case or issue should be tried (CPR 24.2(b)).

But where a trial is with a jury, the judge must trespass on the jury's role as sole
judge of the facts. He may only withdraw an isstifact from the jury if a finding by
the jury in favour of (in this case) the Claimamuwid be perverseAlexander v Arts
Council of Wales [2001] 1WLR 1840 para 3®&pencer v Sllitoe [2002] EWCA Civ
1579 para 23. So there is a higher threshold teabisfied before summary judgment
can be given in favour of the Defendant, unlessdeo trial by judge alone before
embarking upon the Defendant’s application for samnudgment.
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30.

31.

There is at least an apparent technical incongigtenthe stance of the Defendant.
The Defendant is not asking me to order trial g alone: what he is asking for is
that there be no trial at all.

Mr Rampton has enabled the court to cut through téchnicality, saying that for the
purposes of this application the court should adbpttest most favourable to the
Defendant, namely the test under CPR 24.2(a). bigearhis case on the basis that the
court should not be concerned about any trespassthenrole of the jury,
notwithstanding that, subject to any further orderjury is at present to be the
statutory tribunal of fact at any trial.

THE LEGAL PRINCIPLES TO BE APPLIED TO THE APPLICADN

32.

33.

There is no dispute between the parties on thd fegeciples potentially applicable.
There is an issue as to which of the potentiallgliapble principles prevails. There
are two separate principles, both to be taken ffinee Rivers DC v Bank of England
(No 3) [2003] 2 AC 1. There is the general principle aghe court’'s approach to
summary judgment. And there is the particular pplecapplicable to allegations of
dishonesty. Allegations of malice in libel actidaHi into the category of dishonesty.

The general principle to be applied in conside@RR 24 is set out by Lord Hope of
Craighead:

“94 ... the point which is of crucial importance li@s the
answer to the further question that then needsetcagked,
which is—what is to be the scope of that inquiry?

95 | would approach that further question in thiaywThe
method by which issues of fact are tried in ourrtois well
settled. After the normal processes of discoveryd an
interrogatories have been completed, the partiesbowed to
lead their evidence so that the trial judge camermeine where
the truth lies in the light of that evidence. Tatthule there are
some well-recognised exceptions. For example, it beclear
as a matter of law at the outset that even if dypaere to
succeed in proving all the facts that he offerprove he will
not be entitled to the remedy that he seeks. Indhant a trial
of the facts would be a waste of time and money &ns
proper that the action should be taken out of caarsoon as
possible. In other cases it may be possible to \séh
confidence before trial that the factual basis thee claim is
fanciful because it is entirely without substaricenay be clear
beyond question that the statement of facts israditted by
all the documents or other material on which ib&sed. The
simpler the case the easier it is likely to beaketthat view and
resort to what is properly called summary judgmeéit more
complex cases are unlikely to be capable of beasglved in
that way without conducting a mini-trial on the daents
without discovery and without oral evidence. As d.aioolf
said inSwain v Hillman [[2001] 1 All ER 91], at p 95, that is
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34.

35.

36.

37.

38.

not the object of the rule. It is designed to dedh cases that
are not fit for trial at all.”

Lord Hobhouse of Woodborough put it succinctly atgp158:

“The criterion which the judge has to apply undartR4 is not
one of probability; it is absence of reality.”

The particular principle applicable to an allegatiof malice in libel (which is
equivalent to dishonesty) requires the claimanpass a much higher threshold. A
pleaded case in malice must be more consistentthgtlexistence of malice than with
its non-existence. In libel the principle is nowngeally taken fromTelnikoff v
Matusevitch [1991] QB 102. The principle is of general appica and was set out by
Lord Hobhouse iThree Rivers, when he said:

“160 ... Where an allegation of dishonesty is beinadm ...
the [claimant] must have a proper basis for makamy
allegation of dishonesty in his pleading. The hohat
something may turn up during the cross-examinatbna
witness at the trial does not suffice.

161 ... The law quite rightly requires that questioof
dishonesty be approached more rigorously than afhestions
of fault. The burden of proof remains the civil den—the
balance of probabilities—but the assessment ofetfidence
has to take account of the seriousness of theaditetws and, if
that be the case, any unlikelihood that the peesmused of
dishonesty would have acted in that way. Dishone&styot to
be inferred from evidence which is equally consisteith

mere negligence. At the pleading stage the partiimgathe

allegation of dishonesty has to be prepared toicodatise it

and, if he is unable to do so, his allegation Wwél struck out.
The allegation must be made upon the basis of se@evhich
will be admissible at the trial.”

The burden of proving malice is not easily sattkfidorrocks v Lowe [1975] 135.

Mr Rampton emphasises the general principle irtioglao all the three issues. Mr
Caldecott emphasises the particular principle liatien to the issues of publication by
X and Y, and of malice on the part of the ManagenBsrard.

In applying these principles it is necessary fa tburt to assume that the allegations
of fact made by the Claimant in the APOC and thplfRes to publication and malice
(if sufficiently particularised), will all be esthbhed as true. Similarly, it is necessary
for the court to assume that the allegations of faade by the Defendant in support
of his plea of qualified privilege will all be esiéshed as true. These assumptions are
not findings of fact, or expressions of opiniontaghe likely outcome. It is simply
that if the assumptions are not made, the pointsnet arise. For example, if the
Claimant’s case that the Press Release refersrtashmot upheld at trial, he will have
failed on his whole case at that stage, and ther gtarts of his case will not require to
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39.

40.

41.

42.

43.

be determined. At a hearing such as this one tiee thresholds or tests in a party’'s
case have to be examined on the assumption thashpassed the earlier ones.

The denials by the other party, whether made iteading, or in a witness statement
or affidavit, are of little assistance, unless thHajl into one of the exceptions
identified by Lord Hope at para 95: cases wheig ffossible to say with confidence
before trial that the factual basis for the clagianciful because it is entirely without
substance, that is, where it is clear beyond cuedtat the statement of facts is
contradicted by all the documents or other mateasialwhich it is based. It must
follow that a bare denial, even on oath, from thestmeminent source cannot be
expected to bring a case within that exception.

In applying these principles it is also necessarytlie court to assume that at trial the
Claimant’s case as to meaning will be upheld. Tn®s rise to an important point,
which is not in dispute. It is discussed in GateyLibel & Slander 18 ed para 16.20
under the heading “Malice and Variant Meanings”.

The general rule in defamation is that there iggle meaning to be attributed to the
publication, if it is defamatory at alflim v Daily Telegraph Ltd [1968] 2 QB 157,
171-2. The law attributes to the words only one mv& although different readers
are likely to read the words in different senselisTneaning is to be objectively
ascertained by the jury, or by the judge if heiigng alone. It is the meaning an
ordinary reasonable reader would give to the woidglence is not admissible as to
what any reader of a publication thought it meant.

But the single meaning rule does not apply to @m@hation of an issue of malice.
Words may be capable of more than one meaninggbwéich is not defamatory of
the complainant), and it may happen that a publi§inethe libel sense) will say that
that was not the defamatory meaning that he in@noeonvey. The most common
form of malice is where a publisher publishes wimatdoes not believe to be true. A
publisher who says he did not intend to conveyddéamatory meaning, is also likely
to say that he did not believe the defamatory nreato be true. It has been held that
in such a case the publisher is not to be foundcroak unless he is proved to have
known that the ordinary reasonable reader woulderstdnd the words to be
defamatory of the complainant, or that he was ekl The test for malice is
subjective, not objective. Of course, this poinesioot often arise, because in the
normal course the publisher of words can be expetieperceive the meaning an
ordinary, reasonable reader is likely to give te plublication. And the more obvious
that the words are defamatory of the complaindet |éss weight a court will attach to
other possible meanings when considering the statmind of the publisher. See
Loveless v Earl [1990] EMLR 530, 538-541 anBonnick v Morris [2002] UKPC 31
paras 19-25.

It follows from this that where there is a realuissas to whether the words are
defamatory of the claimant, and where the clainte® to prove malice to defeat a
plea of qualified privilege, the claimant must plethat the defendant (or identified
representatives of a corporation) either knew theammg (defamatory of the

claimant) that an ordinary, reasonable readerkilylito give to the publication, or

was reckless as to whether or not his words wdedylito be understood in that

meaning.
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44,

As to what is required for an individual to be resgible in law for a libel the parties
referred me tdataille v Newiand [2002] EWHC 1692 QB. At p 8 Eady J said:

“There are various acts that can give rise to leggpponsibility,
for example, encouraging the primary author, supglyhim
with information intending or knowing that it wilbe re-
published, or, if one is in a position to do sostincting or
authorising him to publish it.”

THE RESPONSIBILITY OF X AND Y FOR PUBLICATION.

45.

46.

47.

48.

In the APOC it is alleged that the inclusion in #r@nouncement of the dates 1997
through 2001 and the name of Bankers Trust waaséd or instigated by X and Y.
In accordance with the principle inoveless v Earl the Claimant pleaded (at the
APOC paras 7.4.6 and 7.4.16) that X and Y includediaused to be included, in the
Press Release the words complained of, seekingd® their own and the Bank’s
responsibility, to protect their own and the Banképutations, and improperly to
blame the Claimant, who they knew was innocentngfyarongdoing. It is stated that
they were the Bank’'s senior managers responsibletife relevant tax-oriented
transactions, and their job titles are given. €herset out a detailed account of why
it is said that they had a motive for doing this.

Essentially the case that is made is as follows:ag the senior manager responsible
at the Bank between 1997 and 1999 (that is beforerterger with Banker’s Trust),
and following the merger he was jointly responsiblgh the Claimant until the
Claimant's employment was terminated on 3 July 20DHereafter he was solely
responsible for the merged business. X was thergupof the Claimant following
the merger, and X procured the promotion of Y fatjoesponsibility of the business.
Prior to the merger the tax-oriented transactionsirtess run by the Claimant had
been profitable and lawful. Following the mergedid not agree with the Claimant’s
approach. Prior to the merger the Bank had coeduits tax-oriented trades in a
manner which would never have received approv@daatkers Trust. The Claimant
strongly disagreed with the Bank's approach, andirffermed X that it was
dangerous. It was as a result of this differenith the Claimant, that X procured the
promotion of Y to the position of joint responsitil with the Claimant, and
subsequently the termination of the Claimant’s emmplent.

In response to the denial that X and Y caused thdigation of the material part of
the Press Release, the Claimant sets out in théy Rép case for maintaining the
averment that X and Y did cause the publicationthef words in question. The
contents of paragraph 7.4 the APOC are repeattteinentirety. It is said again that
X and Y had a motive (a) to conceal the true extdérihe Bank's responsibility for
the impugned transactions by deflecting the blamme them onto other (wholly
innocent) targets, namely Bankers Trust and thenfalat and (b) to abuse the
occasion presented by the need of the adjustmedtsh@ consequent Press Release
in order to defame the Claimant.

First he pleads that there was no legitimate oocas refer to Bankers Trust in the
Press Release, since Bankers Trust had not atiraayhiad any hand in any of the
transactions which gave rise to the need for thekBa make the adjustments in
question. Next it is said that the Bank itself wasponsible for the vast majority (in
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terms of value) of the impugned transactions, &ednaming of Bankers Trust was a
deceitful stratagem intended to mislead the mairketbelieving that Bankers Trust
was the only corporate entity that had engagedurh sransactions on a scale
warranting specific reference to it in the PreskeRse.

It is said that this stratagem was successful. #Agnother reasons given for this
allegation is that a number of news media repottesl Press Release on this
understanding (or, as the Bank contends, misuratelistg) of the meaning it was
conveying, but the Bank did not take the opportunito correct this
(mis)understanding. These news reports are relgéwaptove the subjective state of
mind of the publishers, in accordance wlitbveless v Earl, not because of what the
journalists wrote, but because of the Bank’'s orais$o respond to what they wrote
(that is, the Bank’'s omission to correct what #irls is a misunderstanding). For
example, on 10 March 2006 there was published m New York Times an article
headed “Legal Costs of Shelter Case Hurt Deutsamk BProfit”. Referring to the
Press Release, the journalist suggests that thes PRelease is attributing
responsibility to a unit of Bankers Trust, and tethe Bank itself. And, having seen
the documents herself, she goes on to suggestreh&ank was wrong to exonerate
itself. The article includes the following:

“The Bank said it was taking the charge after uecmg

“significant new information related to certain é&@xposures”
concerning “tax-oriented transactions” from 19972691 by a
unit of Bankers Trust, which it bought in 1999...

The documents appear to suggest that Deutsche $Bank’
involvement in a variety of shelters was not liditeo the
Bankers Trust Unit. Deutsche Bank declined to cemth

In the Reply the Claimant goes on to plead, a®immon ground, that the content of
the Press Release was of the highest importancéhéoBank, and required to be
considered at the highest levels within the Barfle Claimant states that having
regard to the senior positions and responsibiligeX and Y within the Bank, and
their intimate knowledge of the impugned transadjcall of which had been set out
in the APOC paragraph 7.4.7 (1) (3) and (8) “ ihat credible... that the passage [in
the Press Release referring to the dates and naB@ngers Trust] could or would
have been included in the Press Release withoukribe/ledge and authority of X
and Y”. It is said that, of the Bank’s officerscaemployees who could have had a
role in the decision as to what the Press Relelaseld contain in relation to these
matters, only X and Y had a detailed knowledgehef anderlying transactions and
knew the full history.

The Claimant’s pleaded case is expanded in hisesdétrstatement dated 23 April
2008. He there sets out over a number of paragrhjghpersonal knowledge and
experience, acquired as a senior manager of thé&, Banto how a decision on the
contents of the Press Release is likely to haven beached. The Claimant also
comments upon an e-mail which is exhibited to théness statement of X. It
provides some support for what had been pleaddiPOC para 7.4.7. The e-mail
is timed in the late afternoon before the publamatiof the Press Release. It is
addressed to X and five other members of the Ba@ktsup Executive Committee,
and copied to fourteen other persons. In the puntonly three of each group of
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names is visible. X states that this was sent lig Aim for information only, and he
was not asked to, and did not, comment on the ntnief the Press Release. The
Claimant contends that that supports his contertiahX had some involvement, and
he would wish to explore that e-mail in cross-exaation, with a view to establishing
that X has understated his involvement. The Clainstisites that by reason of his
ability to generate very large revenues, X had rimcfice a strong influence on the
decisions made at the Bank. The Claimant does cespa that the disclosed e-mail
can have been the first information that X receiasdo the contents of the intended
Press Release.

The case on the involvement of X and Y in the mabion is thus based at this stage
on inferences from the circumstances. There isirextdevidence. In short it is said

that the drafting of the Press Release had to hsidered at the highest level within

the Bank, that those with knowledge of the matddets were X and Y and it is to be

inferred that X and Y were the source of the infation in the words complained of.

Moreover, insofar as it is alleged that the infotiora communicated in the Press
Release was defamatory of the Claimant and falsmdY had a motive for ensuring

that, namely to deflect attention from their owsspensibility for the exposure the

Bank was then facing to a criminal investigatiortiy DOJ.

As already noted, the Bank’s pleaded responseetpléa contained in the APOC is a
denial that X or Y had any involvement. But foe tteasons already referred to, the
Bank does not set up in its defence a positive aage the source of the information
as to the dates and the reasons why Bankers Tastamed. The Defence is of
course supported by a Statement of Truth andgsreggned by the General Counsel of
the Bank for the UK and Western Europe. In additicere are witness statements
from A, B, X, and Y all refuting in general termsetallegation that X and Y were

involved. But none of the witness statements ihelany particulars as to how the
dates and the name of Bankers Trust came to beedseato the Press Release.

Mr Caldecott submits that there is a contrast betwéhe APOC which pleads
involvement by X and Y in the drafting, and a mgemeral contention in Mr Bray's
witness statement that they “must have had soneetdar indirect involvement”. He
then turns to the Claimant’s contention that theas no legitimate reason to refer to
Bankers Trust in the Press Release. Mr Caldecbthis that the Press Release does
not apportion individual responsibility and in a@yent, it is clear that Bankers Trust
is named as the parent company, whereas any résjionss attributed to its
unnamed subsidiary.

In approaching this submission | remind myself thiaave to assume that the jury or
judge has concluded that the ordinary reasonallgerewould understand the words
to be defamatory of the Claimant. On this assumptibe reader has understood that
the reference to Bankers Trust attributes respdigibto the Claimant —
notwithstanding that lawyers and others may knoat the managers of a parent
company do not necessarily, or normally, bear rasipdity for the transactions of a
subsidiary company.

At this stage of the proceedings | cannot form aey as to why the name of

Bankers Trust appears in the Press Release &8uwsll.do not find there to be a clear
and obvious explanation for the appearance of #meenof Bankers Trust in the Press
Release which is likely to assist the Bank. Theirtdant’'s suggested explanation is



Bray v. Deutsche Bank

Approved Judgment

57.

58.

59.

60.

61.

not improbable, namely that blame is to be atteduth some way to that company,
and so to the individuals who managed that compang,to deflect attention from
the Bank itself.

The witness statements for the Bank made by Mr ®awd by A refer to those who
were responsible for the drafting. They do notl@&h that the Claimant’s case on
this point is less than probable, or lacking inlitgaThey deny in general terms that
X and Y were involved, and that those who were ivet had the Claimant in mind.
Mr Davis goes on to say that the Press Release rididaddress and would not
reasonably have been read as addressing individisplonsibilities for the tax-
oriented transactions”, and that the unnamed sialbgidvas one in which the
Claimant had no responsibility. This is an argumehich goes first to meaning, and
which (for reasons explained) | must assume traijuty or judge will have rejected
on that issue. B says much the same and addg thasinot his purpose to attribute
individual responsibility. The point does not ariseghe witness statements of X and
Y, because they deny any involvement in the drgftin

For this purpose, | assume (indeed it is commonmppthat the Press Release is true
in so far as it expressly states that the trarsastin question included some executed
by a subsidiary of the former Bankers Trust. Bt thct that a proposition is true is
not a sufficient reason for stating it. A reasoratdader may ask him or herself why
the statement is being made. A true express statemmegy carry an implication, to be
understood from the context. The fact that the esgrstatement is true, does not
preclude the implication being false. It may bet thare is an explanation which will
be apparent from disclosed documents, or whichesgas for the Bank will give at
trial, as to what they intended the reference tokBes Trust to convey to the reader.

Mr Caldecott also submits that it is clear as atenabf grammar that the Press
Release does not suggest that the Bank is exomgrigdelf, or that it is attributing
responsibility mainly to the unnamed subsidiaryahkers Trust. The word “mainly”
in the words complained of governs the main clgieséhe provision is said to relate
mainly to tax-oriented transactions). The word ‘nhdi does not govern the
subordinate clause (ie the Press Release is nimigsdnt the transactions in question
are mainly ones executed by the unnamed subsiofdgnkers Trust).

| see the force of this argument, but it is a ptiat can only be developed at trial. It
is likely to be an argument advanced to the juryudge, as to why the words are not
defamatory of the Claimant at all. But if it fads that point (as for present purposes |
must assume it will), | cannot say that, becausthisf argument, it is not probable
that the Claimant’s case on malice will succeed.adlapt the statement Bonnick,
those who drafted the Press Release can be expectee perceived the meaning
that an ordinary, reasonable reader was likelyite @ it. If the defamatory meaning
is upheld (as | must assume), the weight to bectagth to an argument based on
grammar, and on company law relating to parent sutgsidiary corporations, is a
matter for the jury or judge at trial.

Mr Caldecott further submits that it is wrong taggast that the information in the
Press Release could only have come from X and Ypdiets out that it is common
ground that the DOJ enquiry had been menacing #rk Bor some time, and that in
2004 the Bank had provided information to a Coneritvf the US Senate through the
Bank’s lawyers. So the history of the transactionsst have been known to lawyers
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and others, apart from X and Y. Again this is anpto be developed only at a later
stage than the present.

In my judgment, the case advanced by the Claimahe involvement of X and Y in

the publication of the Press Release is more densis/ith X and Y having published
or caused or authorised the publication of the waamplained of than with their not
having done so. The case as at present advanceustajaand Y is sufficiently

particularised, and is based on admissible evidembés is, of course, subject to
contradiction and explanation in the course of ld®ere or in evidence a trial, but
that is not relevant at this stage. Neither theiadermof A, B, X and Y, nor the

submissions of Mr Caldecott, make it possible tg with any confidence that the
claim is less than probable, still less entireljhaut substance.

If it is to be said that X and Y were not the sayrihen the force of the Claimant’s
pleaded case is such that this cannot be donéadtéiye by attacking the inference to
be drawn from the facts that are pleaded. It mastdne by documents and witnesses
explaining where the information did come from, amtlo suggested that it be
included in the Press Release. The Bank has remhpted to do this at this stage. It
had the opportunity to do so in the Defence. CPP(5(2) requires a defendant to
set out the reasons for any denial and the defe¢isdawn version of events, if he
intends to put one forward. It has not taken trppastunity, and | must reach my
decision on the material that the parties haveems put before me.

| have reached this conclusion applying the magerdus test which is applicable in
cases where malice or dishonesty is alleged, amndheolower threshold which is
otherwise applicable in relation to CPR 24. Itdels that | do not have to decide
which of the two tests is applicable to the allega relating to X and Y. If | were
applying the lower general test | would conclud there is no absence of reality in
the case the Claimant makes in relation to X and Y.

There are a number of other points relied on byGlemant in support of the plea
against X and Y, two of them based on what is @id #n the Press Release (the
APOC para 7.4.17(1) and (2)). | do not need torredeall of these points, or to Mr
Caldecott’s responses to them. Mr Caldecott aldonmdéis that specific parts of the
pleading lack the required particularity, for exdenparas 7.4.7(10). | see the force of
his submissions, but there is no separate applicain this basis, and | do not need to
determine these issues for the purposes of makyndeunision on whether or not to
order summary judgment.

MALICE OF THE MANAGEMENT BOARD

66.

The Claimant’s case on publication against the Manmeent Board relies in part on
the same facts as his case on publication agaiastdXY, namely upon their seniority
in the Bank and their knowledge of the impugnedda&tions. He pleads in paragraph
7.4.27 of the APOC that if the Management Boardtedeor caused the Press Release
to be published with no input or information fromof Y, then (given the senior
positions and knowledge of X and Y) the Managent&waird were reckless to the
truth or otherwise of the words complained of, aediberately turned a blind eye to
the true facts. As Mr Rampton made clear, this wiagutting the case assumes that
X and Y are honest and would, if consulted, havd tbe truth and prevented the
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Press Release going out bearing the defamatoryingeasich | must assume it does
bear.

The particulars of the Claimant’'s case againstMamagement Committee, as it is
headed, are pleaded in five sub paragraphs, caverne page of the pleading. It is
said that they knew certain facts, namely the biaxkgd to the Press Release and the
DOJ investigation (set out above). It said thateéhgas a deliberately erroneous date
in the Press Release, which referred to the p&®@® to 2001, whereas the Report of
the Senate Committee to which the Bank had givésrnmation discloses that it was
in October 2000 that the Bank reorganised and wesfedt its handling of tax products.
This is a point made against X and Y also, and whidid not find it necessary to
refer to in relation to the case against them, miee other material pleaded against
them.

But this point assumes a larger proportion of tlasecagainst the Management
Committee. In response to it the Bank has prodwcdetter written in 2004 by its
lawyers to the Senate Committee, which gives tle miaquestion as October 2001. It
is the Bank’s case that the error is in the Re@od, that the Press Release is correct.
The Claimant has not had an opportunity to investighis, and does not withdraw
this allegation. For present purposes | assumetlteapoint remains (doubtful though
that now appears). It is still a weak point. It do®t seem to me that the meaning of
the Press Release would be likely to be undersésothaterially different if it had
said “1999 through 2000”. That is a period, allzejtear shorter than the full period,
during which the Claimant had the relevant respmlitses.

Apart from these matters, the plea goes on to tefélre difference between the Press
Release (which does name Bankers Trust) and tlierdres to the Bank’s Financial
Report 2005, cited above, (which does not). Thenmeoi doubt that those differences
exist, but they do not of themselves appear to argupport an allegation that those
who drafted the later document were malicious.

The plea also refers to letters written by the iG&ait in the days after the termination
of his employment in July 2001, and to there hawiegn an internal investigation at
the highest level in the Bank into the control dieficies, particularly over tax risk,

which the Claimant states he brought to the Baaksntion.

Mr Caldecott submits that the points pleaded ateinsufficient to support the
allegation of malice. And he points out that thare deficiencies in the pleading as
well. There is no plea against the Management Bdasat they knew that the Press
Release was defamatory of the Claimant, or that wnere reckless, as required by
Loveless v Earl. Nor is it pleaded that the Management Board ktfesvfacts about
the Claimant’'s career which are relied upon to supghe allegation that, though
unnamed, he is referred to by the Press Release.

In a witness statement A states that he had refpldpgor approving the wording of
the Press Release on behalf of the Board. He staesat no time did the Claimant’s
involvement or otherwise in the tax-oriented tratisas feature in his deliberations.
For reasons given above, if the case against th& Based on identification of A was
otherwise sufficient, that denial would not suffize support an order for summary
judgment in favour of the Bank. But what is sigedint in the witness statement is that
it does not contain admissions which make good ubstnce the absence of
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allegations which would have to be made in the Rapthe allegation of malice is to
go ahead. For example, A does not admit that hev khe details of the Claimant’'s
career which are relied upon in support of the ¢haethe Press Release refers to the
Claimant.

There is also a witness statement from B in whielsé&ys he was closely involved in
the drafting of the Press Release. The witnessratait is directed to denying malice,
and there is nothing in it which the Claimant catyron as making good what is
missing from his own pleaded case.

In my judgment, as at present pleaded, the caseaiite against the Management
Board of the Bank based on identification of A d@héhlls short of the high threshold
required for a plea of dishonesty to go forwardri@. It does so both in particularity
and in the strength of the case made on the prdlyabi malice. There is nothing

pleaded which is more consistent with malice thah warelessness or inadvertence.

QUALIFIED PRIVILEGE

75.

76.

7.

78.

79.

The Bank’s defence of qualified privilege is baseda number of facts which are not
in dispute. Its shares are listed on the Frankdnd New York Stock Exchanges. In
New York the Bank is subject to the reporting amtidsure requirements under the
US Securities and Exchange Act 1934 and the Newk Yiock Exchange Listed
Company Manual Rules (“the Rules”). The meaning efidct of these documents
are matters of foreign law, and so would, if thes aot agreed, have to be the subject
of evidence from experts in that law. For presamppses it is common ground that
the Bank was obliged by law in New York to annoutieeincreased legal provisions
referred to in the Press Release.

The Rules require the release to the public ofrinftion which might reasonably be

expected to materially affect the market for itsuséies (Rule 202.05). Rule 202.06

lays down a procedure of public release of inforamatlt includes release to the

public press, and immediate publication to a nundferews organisations, some of
which are named, such as Dow Jones, Reuters ammimBlkerg, and others of which

are identified by description, such as newspapetke cities where the company has
major facilities.

The qualified privilege relied on in para 12.11tleé Defence is that which subsists at
common law where a defendant is under a legal kocianoral duty to publish
information and the recipients have a correspondamg legitimate interest in
receiving it.

Of the issues raised in the Reply, two were pubsddre me by Mr Rampton.

First it is said that the Rules require that infatimn released should be full, fair and
factually accurate. Rule 202.06 includes the passag

“Unfavorable news should be reported as prompthd an
candidly as favorable news... This necessitates waref
adherence to the facts”.
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Mr Rampton also referred me to provisions of thetlange Act 1934 § 240.10b-5
which are not pleaded in the Reply. These includpravision which makes it
unlawful to make any untrue statement of a matéaietl or to omit to state a material
fact necessary in order to make a statement nd¢awlisig. Mr Caldecott objects, with
good ground. If a claimant intends to rely upon diegality para 8.1 of the Practice
Direction to CPR 16 requires that to be specificaéit out in the Particulars of Claim.
The same must apply to a Reply (such as the Repglyis case) which is required to
be served under para 2.9 of the Practice Dire¢dd®PR 53.

It follows from the Rules, so it is said, that tledease of information by a company
pursuant to the Rules which does not fulfil thoséeda contravenes both the letter
and the spirit of the Rules, does not serve thdigulierest, but is inimical to it, and
cannot therefore attract qualified privilege. Itsigid that the Press Release was not
published on an occasion of qualified privilege dese it was inaccurate and
misleading. The inaccuracies identified correspnthe defamatory meaning which
is attributed to the words complained of, - in @ssethat the Press Release suggested
that it was Bankers Trust, rather than the Banét ttad engaged in the impugned
transactions on a scale that warranted specifidiorem the Press Release.

It is the Bank which is asking for summary judgmegainst the Claimant on the
issue of qualified privilege. It follows that, uskeit is clear beyond question from the
Bank’s evidence or submissions that the Claimacdise is bound to fail or lacks
reality, | must assume that the Claimant’s pleackesk on the inaccuracy of the Press
Release will be established. If the Claimant’s cas@naccuracy is not established,
then its challenge to the defence of qualified ifgge under this head will not arise.

The Bank’s primary case before me is that the Clairs case on inaccuracy does
lack reality. But these submissions are ones whitlsound, could equally be
advanced in support of an application that the waramplained of are incapable of
bearing the defamatory meaning pleaded in the AP€re is no such application in
relation to meaning. And unless the jury or judigel$ that the words complained of
are defamatory of the Claimant, the Bank will need to rely on their defence of
qualified privilege.

| therefore prefer to approach this issue on tiseimption that the Press Release is
inaccurate, while stressing that this is not aifigdbf fact, but a hypothesis.

Mr Caldecott submits that the variety of qualifipdvilege the Bank relies on does
not require that the publication be accurate or fhiese qualities are relevant only to
malice.

The common law of qualified privilege relied on liye Bank in this case was
summarised by Lord Diplock iHorrocks v Lowe [1975] AC 135 at p 149:

“... [there is a] public interest in permitting men to
communicate frankly and freely with one anotherwboatters
in respect of which the law recognises that theyeha duty to
perform or an interest to protect in doing so. Whaiublished
in good faith on matters of these kinds is publisten a
privileged occasion. It is not actionable even tjout be
defamatory and turns out to be inaccurate”.
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In my judgment Mr Caldecott’s submission is corrdéaticcuracy does not defeat this
form of qualified privilege, only bad faith.

Mr Rampton referred to other forms of common lavaldied privilege in which
accuracy is a condition of, or relevant to, theseqice of the privilege. He also drew
an analogy with cases under Defamation Act 1996 ard Sch 1, where privilege is
afforded to a fair and accurate report of varioategories. He submits that if it were
otherwise then the public policy reasons for theilege would be undermined.

None of these types of privilege are relied uporiigyBank. And the public policy,
as stated by Lord Diplock, would not be undermiifeMr Rampton’s submission
were wrong. On the contrary, it would be undermirfedis submission were right.
The consequence would be a very extensive limiaion freedom of expression.

This issue is one where it is possible to say ihet clear, as a matter of law, that
there should be summary judgment for the Bank.exltp the one remaining point.

The second and last point taken by the Claimarmgjuaiified privilege is that qualified
privilege has expired by the passage of time. ThplRpleads that there was no
privilege beyond the date when the adjustment tiwhvtine Press Release related had
been made, and the Bank’s final financial statemamtd auditor’s report prepared
and published, namely the last week in March 2086cordingly it is said that
publication of the Press Release in its originaigualified, form following the
notification of the complaint on 31 January 2007 nist protected by qualified
privilege. Such publication may occur when a persbtains access to the document
which remains accessible on the Bank’s websites.

There is little authority on the question whethaalified privilege can be lost by the
passage of time. The point arises because Enghgltdntinues to recognise that each
publication (in the sense used in the law of libgl)es rise to a separate cause of
action:Berezovsky v Michaels [2000] UKHL 25; [2000] 2 All ER 986; [2000] 1 WLR
1004; Jameel (Yousef) v Dow Jones [2005] EWCA Civ 75; [2005] QB 946. If
qualified privilege (that is in respect of presdieations pursuant to the variety of
privilege in question in this case) can be losphgsage of time, then that would have
far reaching consequences. As Mr Caldecott subthiéspback copies of newspapers
held in libraries and websites would have to beulaty reviewed and edited. But
there would no way for the holder of the informati® know when or in what form
the editing was required.

| am aware of one case (not cited before me) irclwvthie court was concerned with a
communication of information which the publishemii have had an interest or duty
to communicate at an earlier date, but in whicimdvéonger had an interest at the date
of publication: Ley v Hamilton [1935] 153 LTR 384. The defence of qualified
privilege failed after trial in the House of Lorda that account. But that case turned
on the relationship of the parties having endedtreg time of the original
communication. It did not relate to a communicatiwhich had originally been
privileged. The question of a subsequent loss ofxsting privilege by passage of
time did not arise.
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In strict logic Mr Rampton’s submission would hageme force. The classic
statement for this kind of common law privilegehs well known passage Adamv
Ward [1917] AC 209 at 234:

"A privileged occasion is ... an occasion where thespn who
makes a communication has an interest, or a dagallor
moral, to make to the person to whom it is madel tre
person to whom it is so made has a correspondiegest or
duty to receive it. This reciprocity is essential."

It can be seen from this statement that the recigrof duty and interest is expressed
to be required in the present tense: “ ... has arest or a duty ... to make ... has a
corresponding interest or duty to receive it ...”

The same point as Mr Rampton makes could also ke rmarelation toReynolds
privilege. In Jameels v Wall Street Journal Europe Sprl [2006] UKHL 44 Lord
Bingham of Cornhill stated the law as follows:

“ The decision of the House iReynolds v Times Newspapers
Ltd [2001] 2 AC 127 built on the traditional foundats of
qualified privilege but carried the law forward anway which
gave much greater weight than the earlier law hakedo the
value of informed public debate of significant pabissues.
Both these aspects are, | think, important in usideding the
decision.

Underlying the development of qualified privilegeas the
requirement of a reciprocal duty and interest betwéhe
publisher and the recipient of the statement irstjoe: see, for
example, ...;Adam v Ward [1917] AC 309, 334; .... Thus
where a publication related to a matter of publierest, it was
accepted that the reciprocal duty and interestccanal found
even where publication was by a newspaper to @osect the
public or the public at large.”

If that is read literally, and “publisher” is infgeted in the usual libel sense of a
person who communicates words to a recipient whierstands the words, then the
privilege would in some cases be lost by the tinhkeenv(months or years after the
event) a person went to the library or databasedd the old newspaper containing
such an article, so giving rise to a new publicatiSuch a reading would seriously
limit the effect of Reynolds privilege, and so constitute a limit to the freedof
expression which that privilege gives effect to.

This is an entirely novel point, for which Mr Raropt cited no authority. One
practical reason for the lack of authority may bat until recently qualified privilege
for statements (other than reports of the doingsothiers) was overwhelmingly
confined to communications of a private naturehsagreferences for employees. See
Gatley para 14.2. For the recent recognition of idew scope for common law
privilege of this type se@lexander v Arts Council [2001] EWCA Civ 514; [2001] 1
WLR 514 andAdu Aezick Seray-Wurie v Charity Commission for England and Wales
[2008] EWHC 870 (QB) paras 17-19 and 23. Documeantsh as references for
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employees are less likely than the contents ofvaspeper or press release to be
available to the public in libraries, or, since theention of the internet, in publicly
accessible databases. And in cases where, astherelaimant is not named in the
words complained of, it may be that (even where wweds complained of are
publicly accessible) there is little risk of repightion to anyone who will know the
facts necessary to identify the claimant as theqgrereferred to. The problem of old
documents containing personal information has neentaddressed by Parliament in
the Data Protection Act 1998, Sch 1 paras 4 anth®& requirement not to keep
personal data longer than is necessary). Thislé&igia is in a context other than the
law of libel, but it may in practice limit the likhood of stale defamatory
publications.

The consequences of the proposition advanced bRénpton would make the law
unworkable. It is hard to see how the keeper dfraly or database can guard against
the risk of liability for defamation where thereaspublication of a statement written
at a time when it was protected by common law [@ge (of the reciprocal duty and
interest type), but where the same reciprocal datyyinterest may not subsist at some
subsequent date upon which the document is readri@w reader. In my judgment,
in the context of publication to the world of theeBs Release in this case, mere
passage of time is not capable in law of resulimghe loss of the privilege, if it
existed on first circulation of the document in Mar2006. It may be said that the
conclusion that | have reached is not consistetit thie principle of English libel law
that each publication is a separate tort. Nevestiglfor the reasons | have given, |
have formed the clear view that the propositiort & Rampton advances is not
arguable.

It follows that the Claimant has no real prospdaiefeating the defence of qualified
privilege on either of these two bases, but casalaf at all, only on the basis of his
claim in malice identifying X and Y that | have kar held should not be the subject
of summary judgment.

CONCLUSION ON THE SUMMARY JUDGMENT APPLICATION

101.

For the reasons given above, there will be sumijuayment against the Claimant on
the basis that he has no real prospect of defetitengank’s defence that the occasion
of publication was one of qualified privilege, and the basis that he has no real
prospect of success on his alternative case incenalgainst the Management Board.
But | do not grant judgment against him on his pamyncase on malice. The

application for summary judgment on the whole cldimarefore fails, and the case
will go forward to the next stage towards a trial.

MODE OF TRIAL

102.

As already noted, Mr Rampton submitted that thdiegajion for an order that the trial
be by judge alone is premature. | agree. It haseeth necessary for me to make an
order on this application in order to reach decsion the Bank’'s application for
summary judgment. It may well be that the secoraliegtion would not have been
made but for the consideration that it might haad to be resolved in order for me to
reach decisions on the application for summarynueig.
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Approved Judgment

103.

104.

These proceedings are still at an early stage.Bark has not pleaded to important
parts of the APOC, and it has raised issues ake@dequacy of the particulars in
some parts of the APOC. It is at present impossibi®resee what the issues in this
case will be.

In principle the case made by the Claimant is oréchvany jury would readily
understand. The allegations are a story of rivadng of blaming a former colleague
to keep oneself out of trouble. The setting is liflghest levels of the banking world,
where millions of dollars are at stake. But thall wot bring the case within s.69 (1)
of the 1981 Act unless at trial the court also hasunderstand complicated
transactions in banking and securities. It is reitgtear whether that will be the case
or not.



