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Mr Justice Eady :

1. The background to the present applications is tibbed in the circumstances which
led to the earlier claim for an injunction agaitiet Defendants restraining publication
of material in respect of which the Claimant hack@asonable expectation of privacy
and which might legitimately be regarded as comiidé. The context is more fully
set out in my judgment of 16 May at [2011] EWHC 22)B). | now give my
rulings following the subsequent arguments thak fgace on that date.

2. Mr Spearman QC for News Group Newspapers Ltd (“Nizd¢eks to vary the terms
of that injunction because, he submits, there s lsuch widespread coverage on
the Internet since the order was first granted 4rAfril 2011 that it would now be
pointless for the court to maintain the Claimargisonymity — notwithstanding the
absence of any legitimate public interest. He algmes, unusually, that in any event
NGN should be allowed to pass on such informat®it &as, accurate or not, to the
Claimant’s wife. | shall need to return to thabsly in an attempt to explain the
reasoning.

3. Although Ms Imogen Thomas was represented by MidBvice QC, as she had also
been on 20 April, he took no part in the argumeHer stance, once again, was that
she did not oppose the continuance of the injunctio

4, Meanwhile, Mr Tomlinson QC for the Claimant appliesan order under CPR 31.12
for specific disclosure of documents against NGNe recognises, of course, that
disclosure applications are rarely made at suchearly stage in proceedings.
Nevertheless, he says that it is a course warramnatiese particular circumstances.
In particular, he argues that it would be both sesaey and proportionate to have
disclosure of certain documents at this junctureabee Mr Spearman seemed to be
placing emphasis, in support of his applicationdoy the injunction, upon the “clean
hands” of NGN and its employees. He argues thaetis no reason to blame NGN
for the emergence of allegations or deductions wittd@r or elsewhere on the Internet
and that, accordingly, it should not be placed atlisadvantagevis-a-vis its
commercial rivals as to what it can publish. (Tisatot easy to follow, since NGN is
in Nno worse position than any other media grougexkwith the order.) In effect, Mr
Tomlinson submitted that | could not fairly decittee outcome of Mr Spearman’s
application to vary unless | had seen the exterangfemail traffic passing between
NGN staff and third parties on this subject-mattén. other words, he invited the
court to be sceptical and not accept Mr Spearnfatéan hands” case at face value.

5. | asked that Mr Spearman clarify to what extentwaes actually relying on “clean
hands”, as opposed to merely observing that then@la’s advisers had not produced
any direct evidence of NGN collaboration with twexstand bloggers. He replied
rather neutrally. | think the effect of what hedswas that it would be rather time-
consuming and burdensome for NGN to carry out theessary research to enable
them to advance a positive “clean hands” case. hAlivas doing, therefore, was to
point out that Mr Tomlinson could not directly dttite any responsibility, on the
evidence as it stands at the moment, to NGN emptof@ the material appearing on
the Internet. That is probably true, for the tibeng at least, but Mr Tomlinson was
ready to draw realistic inferences and inviteddbert to do the same. He suggests it
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is merely fanciful to suppose that no one at NGH Ii@ached the confidence and/or
sought to undermine the order.

6. Nonetheless, for present purposes, there is a ftgmmportant distinction between
Mr Spearman’s advancing a positive “clean handsécas he appeared to be doing at
the outset, and his merely saying that the Clainmninable to prove a direct link.
The potential significance is that the court does lmave to make a finding on that
point and, therefore, does not need disclosuredistain its task.

7. | am satisfied that Mr Spearman’s application toyvfie injunction can be resolved
without a prolonged investigation of email traffuthin NGN. The outcome need not
depend on the extent to which NGN employees havénasre not leaked the

Claimant’s identity themselves. While | would ragree with Mr Spearman that the
application is based on “flawed logic”, | do taketview that the disclosure sought is
unnecessary and would be disproportionate to theepit exercise.

8. What Mr Tomlinson did rely on, however, were thente of a broadcast by Mr
Kelvin MacKenzie on BBC Radio on the morning of 8pril, when he claimed that
he regularly passed on the identities of claimaris had been granted injunctions to
anyone who asked him. He obviously does not agpofthe current law of privacy
and makes it his business to undermine court ordecsrdingly. He also likes to
drop hints in his articles to give any interestedders a steer as to who might be
covered by an order. Mr Tomlinson described thss“playing games”. It is
necessary to remember in this context that Mr Maai&eis no longer an employee of
NGN. He seems to be, in legal terms, an indepdrmertractor. His activities could
not necessarily, therefore, be attributed to NGN.

The order sought on the Claimant’s behalf wasM@N should:
a) conduct a search of its email system including lzagkup servers;

b) disclose all emails located as a result of thatckeaent by Kelvin
MacKenzie to any external email address duringpdeod 14 April
2011 to 13 May 2011 which refer to the Claimantend in any way to
identify the Claimant;

C) disclose any other emails located as a result af search sent by
anyone employed by the First Defendant to any eateemail address
during the period 14 April 2011 to 13 May 2011 whiefer to the
Claimant or tend in any way to identify the Clairjan

d) disclose the recipient email address of any endisidosed pursuant to
(b) and (c) above;

e) disclose any other documents including SMS textsagss created by
Kelvin MacKenzie between 14 April 2011 and 13 Mayl2 which
refer to the Claimant or tend in any way to idgntife Claimant;

f) disclose any other documents including SMS textsagss created by
anyone employed by the First Defendant betweengdrl 2011 and 13
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12.

13.

14.

May 2011 which refer to the Claimant or tend in avgy to identify
the Claimant;

s)] disclose each and every recipient of any documiesatased pursuant
to (e) and (f) above.

What was suggested was that these requirement&ddimeomplied with by 20 May
2011, although Mr Spearman suggested that if ievierbe carried out, the exercise
would take far longer. 1 do not find that surpmgi Mr Tomlinson accordingly
confined his request at the hearing to a searclarigrdocuments evidencing traffic
between NGN staff and Mr MacKenzie and also for aagnmunications from Mr
MacKenzie’sSunemail address (as prominently displayed at thel leéais weekly
column) to third parties. It still seems to mewewer, to be unnecessary for the
purpose in hand to spend precious time and monegdniring into the detail of what
Mr MacKenzie was up to. It would be something afedgehammer to crack a nut.

There is another aspect to this application whiahses me some concern. The
proposed exercise, if carried out, might reveamfits to undermine the orders of the
court and thus suggest that one or more employed&h was committing contempt
of court. Although the law relating to self-inciimation in this context cannot be said
to be crystal clear, it would seem that the modgrproach adopted by the courts is
that such a risk cannot be regarded as an abdmnterhen the court is invited, as a
matter of discretion, to order disclosure, butelinains a factor to be taken carefully
into account: see e.§obra Golf Inc v Ratd1996] FSR 819, 830-832Dendron
GmbH v University of Californig2005] 1 WLR 200; C Plc v P (Att.-Gen.
intervening)[2008] Ch 1. It would certainly need to be boinemind if | were
otherwise of the view that an order for disclossheuld be made.

On the material before me, in any event, | woujdatethe Claimant’s application for
specific disclosure.

Needless to say, if the Claimant's advisers havemecdo the conclusion that
contempts of court have been committed, it is dpetihem to provide their evidence
to the Law Officers of the Crown. It is they whave traditionally had the
responsibility of representing the public interestelation especially to allegations of
criminal contempt: see e.@ouriet v UPOW1978] AC 435, 483D — 484B, 495E-F,
499G — 500F and 518-519Att.-Gen. v Newspaper Publishing HI988] Ch 333,
362D, 367H — 368A.

| turn next to Mr Spearman’s application to varg thjunction and, in particular, so
as to remove the anonymity of the Claimant. Hesghgit many tens of thousands of
people can, if they are sufficiently interesteddfout who the Claimant is by making
appropriate searches on the Internet, althougls ifair to say that there was
speculation about a number of possible candidakésSpearman argues, as did Mr
Kelvin MacKenzie in the radio programme of whictvas supplied with a transcript,
that in effect privacy injunctions (and no doubhet forms of injunction also) have
ceased to serve any useful purpose in the age eofiriternet. Not only can
information be put out on various networks fromhait this jurisdiction, but it can
obviously be done also by anyone who wishes inrgthissdictions.
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Parliament may at some stage wish to change thamaimake specific provision in
the light of these developments, but in the meamtine courts are obliged to apply
the law as it currently stands. The logical cosidao of Mr Spearman’s argument is,
perhaps, that the court should always refuse itijumcelief to applicants on the basis
that, to a greater or lesser extent, the defendantsthers may simply ignore its
orders. It would not be right, however, for courdsignore their responsibilities and
to refuse relief in circumstances where it is propsought. My attention was drawn
to a recent decision of King J in a case caldge)l v News Group Newspapers Ltd
where a similar argument was apparently unsucdéssitdvanced. It is not clear to
me, however, at the moment that the judgment havegen made public. For this
reason, | shall not make reference to its conggrnane though it appears to be.

The principle, however, is clear. One has onlpase the question for the answer to
become obvious. Should the court buckle every tone of its orders meets
widespread disobedience or defiance? In a demoaatiety, if a law is deemed to
be unenforceable or unpopular, it is for the legigle to make such changes as it
decides are appropriate.

Meanwhile it is not right to say that the law ofvaicy is unclear or “confused”. As |
illustrated in the earlier judgment, there are gniicant number of appellate
authorities which have explained it in great detétlis not easy to see, therefore, how
any significant changes could be achieved other liydegislation.

Reference was made by Mr Spearman to the refusajufctive relief in yet another
of his client’s casesMosley v News Group Newspapers [2608] EWHC 687 (QB).
It was there said:

“The court should guard against slipping into phaythe role
of King Canute. Even though an order may be delgirr the
protection of privacy, and may be made in accordamith the
principles currently being applied by the courtsere may
come a point where it would simply serve no usgiupose
and would merely be characterised, in the tradifion
terminology, as arutum fulmen It is inappropriate for the
court to make vain gestures.”

The circumstances here are rather differentMasley | took the view that there was
no point in granting an injunction because, eveforeethe application was made,
several hundred thousand people had seen the tetwiteeo footage which NGN had
put on line — conduct that was recently charaadrlsy the European Court of Human
Rights as a “flagrant and unjustified intrusionfosley v UK(App. No. 48009/08),
10 May 2011 at [104]. In a real sense, therefdrepuld be said that there was
nothing left for the court to protect by an injuct

Here, the Internet allegations prayed in aid bySylearman took place after the order
was made. Different policy considerations come piaty when the court is invited to
abandon the protection it has given a litigant lo@ basis of widespread attempts to
render it ineffective. Furthermore, unlike tMosley case, there is no doubt other
information that Ms Thomas could yet publish, qudeart from this Claimant’'s
identity, which is not yet in the public domainhd&injunction thus continues to serve
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a useful purpose, from the Claimant’s point of viéov that reason alone, since she is
amenable to the jurisdiction of the court. Othemyihe would not seek to maintain it.

Mr Spearman’s application is therefore quite narrokWe seeks only to vary the
injunction so as to permit the Claimant to be idfeadt. The basis of this argument
appears to be closely related to one of the “lmgitprinciples” explained by Lord

Goff in Att.-Gen. v Guardian Newspapers (No.[2990] 1 AC 109, 282B-F, to the
effect that the principle of confidentiality onlpg@lies to information to the extent that
it is confidential:

“In particular, once it has entered what is usualiyled the
public domain (which means no more than that tfarmmation
in question is so generally accessible that, in thé
circumstances, it cannot be regarded as confidgtiien, as a
general rule, the principle of confidentiality cdrave no
application to it.”

The law thus recognises that a time may come,ast @ relation to state secrets or
commercial confidentiality, when the information ganestion has become so widely
available that there is really nothing left for tlagv to protect. At an earlier stage in
the same litigation, relating t8pycatcher Sir John Donaldson MR had famously
likened confidential information to an ice cubend® it has melted, of course, it is
simply too late to afford any effective remedy. alis Mr Spearman’s argument in a
nutshell.

Yet even at the time of thgpycatchetitigation in the House of Lords, over 20 years
ago, a distinction was being already flagged upvbeh confidential information in
the context of state or commercial secrets, orotteehand, and personal information
on the other:ibid. at 260E-H and 287C-D.

Whereas it may be possible to a draw a brightbioendary as to commercial secrets
between being public and private, that is not |yeaor even generally appropriate,
when it comes to publications infringing a persorights under Article 8 of the
European Convention on Human Rights and Fundamdft¢doms. As was
explained inCampbell v MGN Ltd2004] 2 AC 457, the law nowadays is required to
protect information in respect of which there iseasonableexpectation of privacy
and for so long as that position remains. Whatréasonable” depends on the
circumstances. Itis a concept that is not sugdepnh itself to bright line boundaries.

It is important always to remember that the modam of privacy is not concerned
solely with information or “secrets”: it is als@mcerned importantly witntrusion
That is one reason why it can be important to mgtish between the way the law
approaches public domain arguments in relationommmercial or state secrets, for
example, and that which is appropriate to persomi@mirmation. It also largely
explains why it is the case that the truth or fglsf the allegations in question can
often be irrelevant. see elgcKennitt v Astj2008] QB 73 at [80] and [87].

It is fairly obvious that wall-to-wall excoriatiom national newspapers, whether
tabloid or “broadsheet”, is likely to be signifidgnmore intrusive and distressing for
those concerned than the availability of information the Internet or in foreign
journals to those, however many, who take the et look it up. Moreover, with
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each exposure of personal information or allegatiomhether by way of visual

images or verbally, there is a new intrusion anctasmn for distress or

embarrassment. Mr Tomlinson argues accordinglly‘tha dam has not burst”. For

so long as the court is in a position to prevemmeof that intrusion and distress,

depending upon the individual circumstances, it fbayappropriate to maintain that
degree of protection. The analogy with King Cartotsome extent, therefore, breaks
down.

It may be thought that the wish of NGN to publisbrenabout this “story”, with a

view to selling newspapers and perhaps achievilngrotommercial advantages,
demonstrates that coverage has not yet reachedtsatupoint. Had it done so, the
story would no longer retain any interest. Thistda tends, therefore, to confirm my
impression that the court’s attempts to protectGlemant and his family have not
yet become wholly futile.

In these circumstances, it seems to me that the ggestion for me to ask, in the
light of JIH v News Group Newspapers L@D11] 2 All ER 324 andRe Guardian
News and Media Ltd2010] UKSC 1, is whether there is a solid reasdry the
Claimant’s identity should be generally revealedthe national media, such as to
outweigh the legitimate interests of himself ansl flamily in maintaining anonymity.
The answer is as yet in the negative. They wowddehgulfed in a cruel and
destructive media frenzy. Sadly, that may becomavaidable in the society in
which we now live but, for the moment, in so farl@sn being asked to sanction it, |
decline to do so. On the other side, as | recomdedy judgment on 16 May, it has
not been suggested that therang legitimate public interest in publishing the story

Mr Spearman raises the alternative argument, vgrgmthe bathetic, thathe Sun
should at least be allowed to tell the Claimantiéewvhat it knows, or thinks it
knows. This is a difficult one to follow. NGN ia media group legitimately
interested in making profits from communicatinghie world at large. It surely does
not aspire to the role of social worker or “relasbip counsellor”. Its Article 10
rights are hardly engaged by this subsidiary arguraeall. It was faintly suggested,
therefore, that it should be allowed to pass onstbey to the Claimant’s wife in the
furtherance or protection dfer Article 8 right to family life. The Claimant regis
this as so much humbug. The point of Article &t it is not supposed to be any of
NGN’s business.

These are my reasons for rejecting the Defendappédication to vary the injunction.



