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Mr Justice Tugendhat :

1.

4.

In this libel action the Claimant complains of tywablications referring to him on 5
January 2010. One was a message from the Defeadarwitter.com (“the Tweet”).
The other was an article in the online cricket nzaga Cricinfo UK (“the Cricinfo
Article”) repeating words said by the DefendanteTduestion to be decided at this
hearing is whether the Court should order the,taal a preliminary issue, of the
extent to which the Tweet was read within England Wales (“the jurisdiction”).

That issue is said to be relevant in two ways. \Wrethere were any such readers,
and if so how many, is of course relevant bothiability for defamation and to
damages. But that is not the main reason this gueatises now. The main reason
why it arises now is that the Defendant issued pplidation Notice dated 15 June
2010 asking for an order that service of the prdicegs out of the jurisdiction be set
aside on the ground (amongst others) that the @latitnas not satisfied the court that
a real and substantial tort has occurred within jtivesdiction. They have since
accepted that this point can be raised only ingetspf the Tweet.

The grounds relied on are derived frdameel v Dow Jones & Co [2005] QB 946
(“Jameel”). In that case at paragraph [70] the Court said:

“If we were considering an application to set agi@emission
to serve these proceedings out of the jurisdictan would
allow that application on the basis that the fiublcations that
had taken place in this jurisdiction did not, indivally or
collectively, amount to a real and substantial. tdutisdiction is
no longer in issue, but, subject to the effecthaf tlaim for an
injunction that we have yet to consider, we consifa
precisely the same reason that it would not bet ighpermit
this action to proceed. It would be an abuse ofcgse to
continue to commit the resources of the English rigou
including substantial judge and possibly jury tirtean action
where so little is now seen to be at stake.”

The claim form was issued on 22 January 2010. Tiseme issue before me as to the
Cricinfo Article.

THE PARTIES

5.

The Claimant is a well known cricketer who has gagba very distinguished career.
Since 1988 he has played both in New Zealand aBshgtand. He spent some twenty
seasons in England. By the time he retired frorh dgsket in 2004 he had won 62
caps for his country. He captained New Zealandewers occasions.

At the time the claim form was issued the Defendead chairman and commissioner
of the Indian Premier League (“IPL”) and Vice Pdgsit of the Board of Cricketing
Control for India (“BCCI”"). He was one of the masftluential men in cricket. He
was suspended from these positions in April 2010 esased to occupy them in
September 2010.
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THE PROCEEDINGS

7.

10.

11.

12.

In the Particulars of Claim dated 21 January 2@18 pleaded that the Tweet meant
that the Claimant was guilty of match fixing. It pgeaded that the Cricinfo Article

also meant that he was guilty of match fixing, ral&tively that there are strong
grounds to suspect that he is guilty of match fixin

There is no issue before me as to the meaningeofvite publications, so it is not
necessary to set out the words complained of. nibaning of the Tweet, is more
serious than the meaning pleaded in respect of€tiekinfo Article. These different
levels of meaning are sometimes referred tGlase Level 1 (actual guilt) an@hase
Level 2 (grounds to suspect guilt).

On 11 January 2010 solicitors for the Claimant kadt a letter before action. The
letter stated that the Defendant had known sinaeli@c 2008 that the Claimant has
denied being involved in match fixing. It statedtthe has denied there has ever been
any responsible suggestion since that time to ffectethat the denial might be
untrue. The letter refers to words attributedhe tlefendant on a website dated 8
January 2010:

“let him sue us, then we will produce what we hawveourt”.

On 5 February 2010 and 2 June 2010 Master Kay aastévl Roberts respectively
made orders giving the Claimant permission to sepueceedings first on the
Defendant in India, and later on his solicitord.ondon.

On 15 June 2010 the Defendant issued the firsisofwo Application Notices. He
asked for the two orders to be set aside on a nuwibgrounds. The only ground
which is still live is that the Claimant has notisi@ed the court that a substantial tort
has occurred within the jurisdiction.

It was by letter dated 27 October 2010, a few dag®re the hearing, that the
Defendant’s solicitors informed the Claimant thatwould not pursue arguments that
the case should be tried in India, and would acteptvalidity of service upon him.
That letter included the following:

“It seems to us that before directions can be nalm®it the
service of a Defence, the question of whether atanlial tort
has been committed within the jurisdiction in relatto the
Tweet should be determined before the Judge (eibmert
November or another date) by way of preliminaryuéss
pursuant to the court’s general case managemergrpaag the
issue has very significant costs implication foe tonduct of
the case going forward....

We would not expect the court to determine thisiasen the
basis of conflicting written evidence from two erge For our
part we do not envisage having any further evidéos®rve on
this question and we would be content to invite jtidge if it
was agreed that the matter should be dealt withvay of a
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13.

14.

15.

16.

17.

preliminary issue, to hear oral evidence from bmtperts on 4
November and then to make a ruling.”

The suggestion that | should resolve the issueubfigation on 4 November was not
pursued. At the start of the hearing Mr Caldecottthe Claimant submitted that the
proper course in the events that had occurred waghe issue of service to be
resolved by a further order of the court. This vegseed. The order | made by
consent was that the Defendant’s admitted recditeoClaim Form and Particulars
of Claim from his office in India on 1 June 2010 deemed to be valid service of
these documents.

The experts referred to in the letter of 27 Octobes Dr Lawrence Godfrey,

instructed by the Claimant, and Mr Henderson, utded by the Defendant. Dr
Godfrey made his first witness statement on 3 Seipée 2010. Mr Henderson made
his statement on 1 October. Dr Godfrey made hisrseavitness statement on 11
October. On 18 October Lucy Middleton of the Del@nt's solicitors made a

statement. She gave evidence of fact. She hauaittd to find contact details for all
of the individuals in the jurisdiction who had beeentified as potential readers of
the Tweet by Mr Henderson.

On 2 November the Defendant issued his second égiin Notice. The order
applied for is different from that suggested in kbiter of 27 October. Mr Caldecott
submits that the difference is significant. Mr Bre submits that it is not. What is
sought in that Application Notice is:

“1l. The issue of the extent of publication of [theveet] be tried as a
preliminary issue as follows (“the Preliminary Is$

Mode of trial Judge alone

Time estimate: 1 day

Trial window: 6 December 2010 toRdbruary 2011...
2. The Defendant’s application to dismiss the Céaitis claim in relation
to [the Tweet] be adjourned until the Preliminargsue has been
determined”.

An order in those terms, submits Mr Caldecott, wlob&ive the effect of delaying
resolution of this issue to the period to 11 Febru2011. It also envisages two
separate hearings before a direction for servid@ajénce takes effect (and he notes
that there is no direction as to service of a Dedem the draft order). The first
hearing would be the Preliminary Issue and the rsgtewould be the Application to
strike the proceedings out as an abuse of proesssnvisaged in the Application
Notice dated 15 June 2010.

In response to that, | understood Mr Browne to pcteat there should be at most
only one hearing to deal with both issues, namelylipation of the Tweet and the
Defendant’s application to strike out for an abasprocess. But he submitted that it
was important that the determination of the issysublication should also be tried as
a preliminary issue in the action (and not justtfoe purposes of the application to
strike out), so that it would have been determioede and for all. If the action then
proceeded to a trial by judge and jury, the Judgelevbe able to direct the jury as to
the extent of publication. He called this a “wimiv situation: the time spent
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determining the issue of publication, that is thielifhinary Issue, would have been
used to good effect whether or not the strike ppliaation was successful.

EVIDENCE AS TO PUBLICATION

18.

19.

20.

21.

22.

Since | am not deciding the issue of publicationt bnly how that issue is to be
determined, | need say very little about the evigen

In his first witness statement Dr Godfrey identifithe different ways in which a
tweet might be distributed, whether directly oriredtly. In brief, he concludes that
the number of individuals (who he refers to asltfakers”) who would probably have
received in the jurisdiction a direct and automatenmunication of the Tweet from
the Defendant at 200 to 800. He also expressedopit@on that the number of
individuals who probably received a communicatidrine Tweet in the jurisdiction
by other means substantially exceeded the numbdolioivers. But he gives no
estimate of the additional figure.

For the Defendant, Mr Henderson adopted a diffeegaproach. Nevertheless, on a
number of points, Mr Henderson noted that there lwaad agreement between the
two of them as to the resulting estimated figukdsHenderson arrived at an estimate
of 90 followers in the jurisdiction. He then discded this by half to reflect the
probability (in his view) that half the followersowld not in fact have read the Tweet
once they had received it, and by further amoumtofther factors. He arrived at an
estimate of 35 readers of the Tweet in the jurisalic He gives no estimate of readers
other than followers.

In his second witness statement Dr Godfrey expsessservations about Mr
Henderson’s approach. But in the light of informatiwhich Mr Henderson had
obtained Dr Godfrey reduced his own estimate ofiees in the jurisdiction who
received the Tweet directly to a figure around 100.

Miss Middleton states that she conducted interearches with a view to finding

contact details of individuals who Mr Henderson hdentified as followers of the

Defendant at the relevant time. She then attemfiecbntact them and ask them
guestions to establish whether they had read theefar not. For many she could
find no contact details. Of those she spoke toy @ntonfirmed to her that they had,
and one of them said that he had been in Hong l&btige time.

SUBMISSIONS OF Mr BROWNE

23.

Mr Browne submits that the power to decide in whoctler, and how, issues are to be
resolved is particularly important in libel actiorsee the notes to the White Book
(2010) p12 note 1.4.7. It can be difficult to mamdipel actions, given that trial may
be with a jury. This opportunity should be takerwndefore the Defence is served.
There has not yet been an order as to mode aof Tili@l evidence has been prepared. It
is true it has been prepared for a challenge tsdigtion which has not been pursued,
but there is no suggestion that any further evideno the point will become
available. Such is the difference in seriousnedsvden the meaning pleaded in
respect of the Tweet, and that in respect of their@o Article, that the trial will be
very different if it is confined to the Cricinfo Acle.
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24,

25.

26.

27.

Here, if the Defendant is right on the extent oblmation of the Tweet in the
jurisdiction, then the claim in respect of thaliéble to be struck out as an abuse of
process. And if it is not struck out, then therd i a saving of time and costs if the
issue has been resolved by a judge alone. Thesismieeen the experts are not ones
that would be suitable to be decided by a juryegitheir technical nature.

Mr Browne has also taken me to the history of tAgecto support a submission that
the Claimant's case on publication is speculatisagd has been revised down
considerably. And Mr Browne accepts that the Caarinot assess the conflicting
expert evidence on paper. It would have to be daled tested, and that can only be
done at a trial, which he submits should be tta ¢fi a preliminary issue.

Mr Browne referred tdameel paragraph 68 where the court went on to say:-

“At the end of the day the trial will determine vther the

publications made to the five subscribers were gutetd by

qualified privilege. If they were not, it does rsgem to us that
the jury can properly be directed to award othantlvery

modest damages indeed. These should reflect thehfat the

publications can have done minimal damage to thgneint’s

reputation.  Certainly this will be the case if thlree

subscribers who were in the claimant's camp pravédve

accessed [the words complained of] in the knowlealgerhat

they would find on it and the other two had neveara of the
claimant.

69. If the claimant succeeds in this action andvwsarded a
small amount of damages, it can perhaps be saichéwaould
have achieved vindication for the damage done te hi
reputation in this country, but both the damage dhd
vindication will be minimal. The cost of the exise will have
been out of all proportion to what has been acliev@he
game will not merely not have been worth the canidlevill

not have been worth the wick.”

Mr Browne submits that the question whether proregdare an abuse of the process
or not can properly be judged on the proceedingtheys are brought, and need not
await the service of a defence, or any commitmgrd defendant to serve a particular
defence.

SUBMISSIONS OF Mr CALDECOTT

28.

Mr Caldecott is critical of the exercise carried by Miss Middleton. He accepts that
it is for the Claimant to prove publication withihe jurisdiction. But publication of
words from the internet can be proved by a establisa platform of facts from
which the tribunal can properly infer that substntpublication within the
jurisdiction as taken placé&l-Amoudi v Brisard [2006] EWHC 1062 (QB); [2007] 1
WLR 113 para 33. Miss Middleton’s method of provipgblication is one that is
open to a claimant, but it is not the only methblde Claimant has not chosen to rely
on that method. Its limitations are that it depengsn the availability of contact
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29.

30.

31.

32.

33.

34.

35.

36.

details and the willingness of individuals contdctey a solicitor to respond to the
guestions asked.

Further, Mr Caldecott submits that the republiagaiof the Tweet for which Claimant
claims that the Defendant is liable (as discuseedipper v BBC [1991] 1 QB 283,
300) are likely to be substantial. The Defendand #me Claimant are both very
prominent in the world of cricket, which is itselfsport with a very large following in
the jurisdiction. And the allegation in the TwestgSensational, and upon a matter
which was topical at the time the Tweet was brostica

So the court may infer that publication in the gdiction was much greater than the
estimated figures for followers who received diremimmunication from the
Defendant. On the Claimant’'s case the estimataddgy whether 100 or 35, are not
the extent of publication.

Mr Caldecott submits that the difference betweea #xperts has already been
narrowed by Dr Godfrey’s second witness statent@nte the experts have met, and
the parties have considered the extent of suchrdiftes as may then remain between
the experts, it may well be that a trial of theuesssvould be disproportionate and
unnecessary. Mr Browne accepted that in the wsaglthe experts would be directed
to have a meeting with a view to narrowing issu€sven the late stage at which the
issue was raised, in particular the Defendant’'sighaf position on 27 October, there
has been no time for that meeting to take pladeroany attempt to be made to reach
an agreement between the parties on the issue.

A trial of the issue would be costly in time andmeg, and the difference between the
experts as it stands today does not have so ggaateatial impact on the outcome of
the case as to justify that expenditure.

The primary purpose of these proceedings is vitidieathat is, to ensure that the
allegation complained of should not be repeatetiefuture. For that purpose it may
not be necessary to resolve any dispute there radyebveen the parties as to the
number of readers in the jurisdiction.

In any event, thdameel type of abuse of process does not depend on nsrahmre.
The Claimant has resided in this jurisdiction ie fiast, and expects to return to live
here again. There have been recent cases in wiectourt has declined to strike out
claims based on a direct communication to a sipgl#ishee.

It is well known that libel actions need to be lghtito a conclusion as speedily as
possible. There have already been very long detayfss case (whether or not either
side is to blame for that). The strain on the Chmimin living in the present
uncertainty is great (as he says in his witnegersi@nt). It is not just or fair that this
state of affairs should continue.

Mr Caldecott submits that the application for aliRr@ary Issue is premature. The
Defendant has made no response to the letter ioh.cldhe Pre-Action Protocol for
Defamation paragraph 3.4 provides that the defenstaould provide a full response
to the letter of claim as soon as reasonably plessiBny response should include, if
the claim is rejected, the defendant’'s explanatibthe reasons why it is rejected,
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37.
38.

39.

40.

41].

including a sufficient indication of any facts ofieh the defendant is likely to rely in
support of any substantive defence.

Mr Caldecott submits that the position on any passilefence is most unsatisfactory.

There is a witness statement made on 23 Septen@i€r 2y the solicitor for the
Defendant, Mr Stephenson. It was made in suppothe application to set aside
service, which included the ground (not now pur$udtht India was the most
appropriate place for the trial of the action. Teweents in question in the case all
occurred in India he said. He said that the wigaesvith whom his firm had spoken
had indicated that for the time being they do nwttwtheir identities to be revealed.
One is said to be an official of ICL who in Octolzerd November 2008 was involved
in investigation of a match fixing allegation. Aher is said to be a former player in
an Indian team at a time the Claimant was captéims said that neither is currently
resident in India, but both have confirmed to thefdddant’s solicitors that they
independently interviewed players from the teamceoming events which took place
while the Claimant was captain. There then follsosne two pages of evidence,
towards the end of which it is recorded that thai@ant denied that he had any
involvement in match fixing.

The contents of the withess statement are suchthibatost that Mr Browne could
say about any possible defence to the action pfdteeded, was that “justification is
a live issue”. He explained that the Defendant ldduave to consider whether
evidence could be obtained, and he referred tqtssibility of evidence by video
link. There was no suggestion of any other defence

Mr Caldecott referred tdameel para 74ft:

“74. Where a defamatory statement has receivednifgiant

publication in this jurisdiction, but there is adht or a real risk
of wider publication, there may well be justificati for

pursuing proceedings in order to obtain an injurctagainst
republication of the libel. We are not persuadbedt tsuch
justification exists in the present case.

75. There seems no likelihood that Dow Jones wpeat their
article in the form in which it was originally pusthed. It has
been removed from the website and from the archive...

76... we do not believe that a desire for [an injiorgt has
been what this action has been about, or that dissilpility of
obtaining an injunction justifies permitting thisctisn to
proceed.”

Mr Caldecott submits that the situation is veryfetiént in the present case. Even if
the publication in this jurisdiction can be desedbas insignificant, there remains a
threat and a real risk of wider publication. Hd dpt challenge the Defendant’s case
that the Tweet was removed after a period of sofehdurs and has not been
republished in its original form by the DefendarBut the words attributed to the
defendant on 8 January, as set out in the lettetloflanuary, together with the
evidence of Mr Stephenson referred to above, amd dsfance adopted by the
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Defendant on the issue of justification all supgbg submission that there is in the
present case a real risk of wider publication.

DISCUSSION

42. | prefer, and accept, the submissions of Mr Calttedbis true that the Claimant’s
case on publication of the Tweet within the jurtsin has been revised down. But |
express no views as to it being speculative. It ld/owot be appropriate for me to
express a view to that effect now. Nor do | acdkat if the Defendant’s evidence on
publication, as it now stands, were accepted bycthet, then the claim in respect of
the Tweet would be liable to be struck out. Thatas a matter before me now. There
is more to abuse of process than the number ofgheas.

43. | am not prepared to assume that the experts wmeddh no further agreement
between them if they met in what is now the usuay wnder CPR 35. But even if
they did not, | doubt if the claimant would require difference between them to be
determined by a trial on oral evidence. A claimamtfimary concern in a libel action
is vindication, not damages for what has been gedfen the past. So the damage that
has occurred before the action is brought may ivet @n indication of the importance
of the claim. Vindication includes a retraction, arverdict for the claimant, or a
judgment to the effect that the allegation compmdirof is false. If one of these is
achieved, then it may be unnecessary to pursughefuemedy by way of injunction.
So a claimant can legitimately and reasonably pueselaim where the publication
that has already occurred is limited, when his psepis to prevent, or at least limit,
further publications to a similar effect being madehe future. But that is subject to
there being be a real prospect of further publicaif the action is not pursued. A
retraction or judgment in favour of a claimant denexpected to have the effect of
preventing or limiting republication, even if aichant is not asking for an injunction.

44. | am also concerned at the idea of a trial of anasof fact as part of (or a preliminary
to) an application to strike out for abuse of psscelhe jurisdiction recognised in
Jamedl has proved very useful. It has been applied inuanber of different
circumstances in various judgments in this coumt B must not be seen as an
additional hurdle which claimants must overcomereasing the complexity and cost
of litigation, instead of reducing it. Even if | ¢haaken the view that the issue of
publication would very probably have to be decidedny trial of the action, | would
still have been reluctant to order that it be tmeav.

45. | accept that in many cases the question whetheicton is an abuse of the process
of the court can be, and is, decided on the bdsiseoclaimant’s claim. But that is
not always the case. ldamee a defence had been served (paragraph 16) and it
included what the judge had described as “defehgesay of qualified privilege on
various basis” (paragraph 68). The court had beeited to proceed on certain
assumptions as to the numbers of readers of théswammplained of. If there were to
be no defence of justification, then it is evensldikely that there would be any
advantage in the trial of an issue as to publicatio

CONCLUSION
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46. For these reasons | dismiss the applications madéhd Defendant. | invite the
parties to agree directions for the service of &bee and the further progress of the
action.



