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Mr Justice Eady :

1.

There is now before the court an appeal in Actian NQ0O6X02106 from an order of
Master Miller dated 15 November 2007. The ClaimaMr and Mrs Crossley, have
brought proceedings for libel against Newsquestd{dids South) Ltd as the
publisher of theWorcester News. When the matter was before the Master he
considered, alongside it, similar applications ictiégn No. HQ06X02107, in which
the Defendants were the Crossleys’ neighbours, idrMrs Wallace. There was an
appeal in that matter also, which was heard beBpenshaw J in October this year.
There was accordingly an application before thesgmeappeal started, on behalf of
the Defendant, that | should adjourn it so thabitld be dealt with by Openshaw J at
some stage in the future. It was thought thatrthght save time and money and also
avoid the possibility of inconsistent outcomesrejected that application, not least
because it would involve even further delay in tbisg drawn out litigation. There
was no information available as to when Opensh@wnéxt likely to be sitting in the
Queen’s Bench Division, but there would almost aiaty be a lapse of several
months. 1 also pointed out that since his judgnuenseveral of the issues which are
common to the present case is, although not bindmgne, an authoritative and
persuasive judgment of the High Court, it was maglikely that any significant
inconsistency would arise.

The substantive application now before me, issugetbag ago as 22 May 2007, is
that of the Defendant. Its purpose was to strikietloe claim under CPR 3.4(2) or, in
the alternative, to seek summary judgment under E&R24. The Master acceded to
the Defendant’s application and also refused tha@n@ints permission, sought in
applications dated 3 May and 28 June 2007, to add claims based on alleged
infringement of their privacy and breach of confide. He also considered an
application for costs-capping. A similar applicativas made to me by Mrs Crossley
at the outset of the hearing, on the basis thatvsiseseeking to limit each side’s costs
of the appeal to £4,000 and to confine the Defetslaepresentation to counsel

alone. This | rejected, since three days had Ise¢raside for this appeal and the
preparation has no doubt involved considerablertetio the part of both solicitors

and counsel. Furthermore, the fees were no doubady incurred before they

arrived at the hearing.

Following the hearing before the Master, he deédea reserved judgment running to
some 38 pages, in which he gave detailed considert all of the issues raised. My
function is to review that judgment rather tharetobark on a rehearing.

The background to this litigation has been setio@a number of judgments over the
years, but | shall nevertheless attempt to summatisn order to set the present
applications in context.

The claim relates to an article published in Wercester News on 23 July 2005. |
now set it out in full, with the addition of paragh numbers for ease of reference:

“COURT: Neighbour vows to fight on after ruling alecade-
long dispute

Millionaire must pay out for sewage saga
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11.

A judge has ordered a multi-millionaire who oiaid
she could not afford to pay a £50,000 legal fedddi
cough up.

Claire Crossley, aged 57, and her husband ,Pefter
have been embroiled in a dispute with their neiginbo
Robin and Jill Wallace, both 70, for more than a
decade.

The saga — over a reed bed sewage drainingnsyst
that the Crossleys constructed on the Wallacedd, lan
in Powick, near Worcester, allegedly without their
permission — has seen the couples in court on
numerous occasions.

Finally, last month, the Wallaces won a civdse
against the Crossleys, with Judge Andrew Geddes
imposing a host of rulings.

One of the rulings stated the Crossleys pay the
Wallaces £50,000 toward the £120,000 they havetspen
so far on legal fees.

They were told to pay up last Monday, but Mrs
Crossley appealed, claiming she could not afford to
stump up one lump sum, instead she wanted to may th
Wallaces £800 a month.

But at an appeal hearing at Worcester CountytGm
Wednesday, the Wallaces’ solicitor Norman
Robertson-Smith said the Crossleys owned [...]
properties across Worcestershire — renting the nibajo
of them out.

‘I'm not at all satisfied that Mrs Crossley ater
husband are unable to reach the order | have made’,
said Judge Geddes.

‘Mrs Crossley has told me she has about [acodat
sum was mentioned] secured on her properties.
Obviously, with a property portfolio of [again a
particular sum was mentioned] it would not be a
problem to raise more.

‘Otherwise, I'm afraid to say she’ll have tollsa
property to release the funds.’

Reacting to the verdict, Mr Wallace said: ‘Were
pleased with the hearing.
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12. ‘But we have had so many positive results faurt
cases and hearings over the past few years, {jdhsti
problems of smell from the sewage, trespass and
expense continue.

13. ‘Maybe now, at last, Mrs Crossley will startdocept
that she has no right to use our stream bed awagse
treatment plant’, said Mr Wallace.

14. But Mrs Crossley has vowed to fight on, regessl
She plans to appeal the rulings made by Judge Gedde
in the civil case which took place last month.

15. ‘There’s been a serious miscarriage of justichie
said. ‘I wouldn't keep pursuing this unless | was
convinced that one day I'd get the right result and
justice will be done.’

WHAT THE COUPLES ARE IN DISPUTE ABOUT

16. The waste from a septic tank runs from Kingsl En
Cottage, in Kings End Road, Powick, which is owned
but rented out by the Crossleys, who live in London
down into a stream in woodland on the Wallacesdlan
at their nearby home.

17. The Wallaces claim the Crossleys surreptitipbsiilt
a reed bed — an environmentally-friendly sewage
system — in the woodland after being ordered by
Malvern Hills District Council to clean up the mess
seeping into their stream.

18. The Wallaces claim the system is ineffectiedirg to
filter sewage properly, resulting in lingering odewf
rotting faecal matter near their house.

19. They also claim the Crossleys trespassed onlémel
in order to create the reed bed system.

20. The Crossleys argue that the reed bed is thst mo
environmentally-friendly and effective system, and
that the Wallaces had approved it before it was
installed.”

(In citing the article, | have removed certain figsl as they are not necessary to
understanding this judgment and Mrs Crossley rdgdethe minimum intrusion into
her financial affairs.)

6. Paragraphs 16-20 were set out in a separate barngath a photograph. This was
accompanied by a caption “Jill and Robin Wallacahair stream which has been
used to dump sewage”. Issue has been taken byniirMas Crossley with that
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caption, not only because the water in the backgtas not apparently the “stream”
described in the article, but also because, itid, gshe emotive phrase “used to dump
sewage” is not an accurate representation of tiakenfys of His Honour Judge Geddes
at the Worcester County Court.

At paragraph 21 of his judgment the Master ruled:th

“ ... The only sting and the one which is only operahy jury

in this case would amount to no more than thatcthenants’

sewage treatment system was ineffective in tha essult of

bad design, poor maintenance or being overloadddiled to

filter the sewage and other waste properly regyliim an

effluent passing on to the Wallace defendants’ kamdl causing
sewage fungus to appear in the reed and obnoxioe#issto

linger over the reed bed over what constitutesemst area and
the pond, and possibly getting as far as the hoasd, the

claimants had from time to time trespassed on tladlages’

land.”

The Master went on to conclude that no reasonabjecpuld come to a finding other
than that, in that natural and ordinary meaning,wlords were substantially true. He
found, in effect, that the plea of justification sveound to succeed. It is said on the
Defendant’s behalf that his ruling in this respgeas surplus to requirements, since he
had earlier ruled that the claim was bound to fail other reasons (in particular,
because of defences of privilege and the inabilfitthe Claimants to set out a viable
case of malice against the Defendant).

It is thus apparent that the subject of the articds the outcome of recent proceedings
resolving a neighbours’ dispute. This had gonefana number of years and
concerned the arrangements made for the dischdrgewage from the Claimants’
property, as well as from two other adjoining pmes, which drained into a septic
tank on the Claimants’ land. From there the efftueontinued through settlement
tanks and a reed bed on the Wallaces’ land.

Proceedings were launched by the Wallaces in thec®¥gter County Court in 2003,
complaining that the inadequacy or failure of theseage arrangements had led to an
actionable nuisance. Mr and Mrs Crossley courdensd.

The county court proceedings were not the firsivhich this dispute had given rise.
There had also been litigation involving the Matvetills District Council and the
Environment Agency. For present purposes, howekat,background is not directly
relevant.

The county court action came on for trial befordghuGeddes on 18 April 2005 and
the hearing lasted nine days. A reserved judgmasthanded down on 4 May of that
year, whereby the Judge found for the Wallacesdisrdissed Mr and Mrs Crossleys’
counterclaim. It was acknowledged by Judge GedHles over the years Mrs

Crossley had made considerable efforts to ensatetip sewage would be efficiently
disposed of, but the shortcomings of the systemnintdeat a nuisance was being
committed by reason of both smell and the developroan unsightly fungus.
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19.

On 20 June 2005 argument took place on the matteosis and the learned Judge
made a final order. A month later, on 20 Julydealt with an application by Mr and

Mrs Crossley to vary the earlier costs order. Thaghed to discharge their

outstanding liabilities at the rate of £800 a montther than having to pay an
immediate contribution of £50,000 in respect of Wallaces’ costs. That application
was rejected.

The offending article was thus published three dafysr the final hearing in the

county court. The Defendant places reliance upentiming, partly because it is of
significance when judging whether or not the agtictould constitute a

contemporaneous report of court proceedings for pgheposes of s.14 of the
Defamation Act 1996 (thus attracting absolute pege), and partly because no
complaint was made by the Claimants about the paititin of the article until three

days short of the expiry of the limitation perideetfollowing year. The inference is
invited that the complaint was triggered by thengilof the House of Lords Appellate
Committee, on 20 June 2006, to the effect thatouariof the Claimants’ proposed
appeals (including against the rulings of Judgedesiiwere not admissible. It is
said by the Defendant, in effect, that the Claimmdatinched this claim, not with the
genuine purpose of seeking vindication for theputations, as they now claim, but
purely for the purpose of attempting to re-litigéte underlying property dispute —
since all their possibilities of appealing had bgr been exhausted.

One of the grounds relied upon for striking tharolaut is that it represents an abuse
of process by way of being a collateral attack lom adverse outcome of the other
proceedings: see elgenderson v Henderson (1843) 3 Hare 100 anibhnson v Gore
Wood & Co [2002] 2 AC 1. Although the Master upheld the &efant’s submissions
in this regard, it is argued that this too was kigpo requirements, like the finding on
justification, since the findings on privilege andhlice were enough to achieve the
Defendant’s objective. | turn, therefore, to thef@hdant’s primary case, based as it
is upon CPR 3.4(2) and CPR Part 24.

As | have indicated, the Defendant relies both $1RG.4(2)(a) and (b); that is to
say, it is submitted that the statement of caselaliss no reasonable grounds for
bringing the claim and, in the alternative, thatanstitutes an abuse of the process.

As is well known, the test under Part 24 is whethrenot the relevant party has “no
real prospect of succeeding on the claim or issudi. this context, it is well
established that a “real prospect of succeedingbibe contrasted with a prospect
which is merely “fanciful”.

The Defendant’s application before the Master wasperted by a witness statement
of Ms Sophie Vickers, its solicitor.

In the skeleton argument placed before the Mastethe Defendant’s behalf, by
counsel appearing on that occasion, the backgrbistadry of the dispute was set out
as representing what were said to be uncontrovdesis. | need not repeat them for
the purposes of the present appeal, but it is @piate to record that the Defendant’s
newspaper had reported some of those earlier stagesticles exhibited to Ms
Vickers’ witness statement. What is clearly ohpeiimportance for present purposes,
however, are the county court proceedings whick pace in 2005.
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The orders made by Judge Geddes on 20 June ofgliatomprised the following:

) The Claimants were ordered to cease causing nlateridrain from their
septic tank on to the neighbouring land so as ts&a nuisance,

i) They were ordered to stop entering on to the Wedlatand save for the
purposes of inspection and maintenance,

i) They were ordered to pay £3,250 damages for nuesand trespass;
Iv) The counterclaims were dismissed;

V) They were ordered to pay the Wallaces’ costs of ¢te@m and of the
counterclaim;

Vi) The Wallaces were ordered to pay the Claimantdsaafsa hearing on 29 May
2004 on the standard basis and their costs of @fgpallegation related to the
claim in nuisance on the indemnity basis;

vi)  The Claimants were ordered to pay interest on #meadjes and costs;

viii)  The Claimants were ordered to pay by 18 July 2@I5A)0 on account of the
total costs.

There is no doubt that the hearings up to and duwetu20 June 2005 took place in
open court and were thus reportable. It was arduyetrs Crossley, on the other
hand, that the application to vary, which came teefihe court on 20 July, should
have been listed in private in accordance withpiteetice direction attaching to CPR
Part 39. That is because it involved considerabibtheir financial affairs. The fact

remains, however, that the hearing did take placeopen court and thus was
reportable. No application was made for the ctwrsit in private and there was a
reporter present throughout. In these circums&nte necessary to consider briefly
the relevant principles under statute and at comlaan which afford the protection

of privilege to media reporting of judicial procéegks.

It was long recognised at common law that courbrespwere, for reasons of public
policy, protected at least by a qualified privileg&hat is because it is regarded as
important that the public should have informatimaikable as to what takes place in
judicial proceedings. Over the years there havenbastatutory provisions
supplementing the common law and the current posi8 set out in ss.14 and 15 of
the Defamation Act 1996:

“Reports of court proceedings absolutely privileged

14.—(1) A fair and accurate report of procegdim public
before a court to which this section applies, ifblmhed
contemporaneously with the proceedings, is abdglute
privileged.

(2) A report of proceedings which by an erdethe court,
or as a consequence of any statutory provisiomgsired to be
postponed shall be treated as published contemgouaty if it
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is published as soon as practicable after pubdinatis
permitted.

(8) This section applies to—

(@) any court in the United Kingdom,

Crossley v Newsquest

(b) the European Court of Justice or any court

attached to that court,
(c) The European Court of Human Rights, and

(d) any international criminal tribunal establishzd
the Security Council of the United Nations or by
any international agreement to which the United
Kingdom is a party.

In paragraph (a) “court” includes any triburea body
exercising the judicial power of the State.

(4) In section 8(6) of the Rehabilitation ©ffenders Act
1974 and in Article 9(6) of the Rehabilitation offfénhders
(Northern Ireland) Order 1978 (defamation actiomgorts of
court proceedings), for ‘section 3 of the Law ofbél
Amendment Act 1888’ substitute ‘section 14 of thef@nation
Act 1996'.

Reports, etc., protected by qualified privilege

15.—(1) The publication of any report or othertestaent
mentioned in Schedule 1 to this Act is privilegadegs the
publication is shown to be made with malice, subjas
follows.

(2) In defamation proceedings in respedhefpublication
of a report or other statement mentioned in Paroflithat
Schedule, there is no defence under this sectidmeiplaintiff
shows that the defendant—

(@) was requested by him to publish in a suitable
manner a reasonable letter or statement by way

of explanation or contradiction, and
(b) refused or neglected to do so.

For this purpose ‘in a suitable manner’ meanthe same
manner as the publication complained of or in ameanhat is
adequate and reasonable in the circumstances.

(3) This section does not apply to the matlon to the
public, or a section of the public, of matter whishnot of
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public concern, and the publication of which is fiot the
public benefit.

(4) Nothing in this section shall be constiy

(@) as protecting the publication of matter the
publication of which is prohibited by law, or

(b) as limiting or abridging any privilege subsigfi
apart from this section.”

There is apparently no authority on the ratheraugiterms of s.15(3), which might
appear to imply that a defendant would have to shewen in the case of a court
report untainted by malice, that it was also of ljulboncernand for the public
benefit. This is a burden which would seem onercaithough the court’s
construction of the meaning of these provisions ld/aw doubt have to be informed
by due regard to Article 10 of the European Coneenbn Human Rights and
Fundamental Freedoms. One might be forgiven fiokihg that in this day and age,
and especially having regard to recent jurisprudebath domestic and in Strasbourg,
it is inherently a matter of public concern and Ipubenefit that citizens should have
information available to them as to what takes @laccourt — just as though they had
the opportunity to attend the relevant hearingsiedves.

In the present case it is argued that a neighbalisgute would not of itself be of

public concern; nor would the publication of infaation about such matters be
necessarily for the public benefit. That is as rbay but once any dispute (even
though it may in itself be relatively trivial) bem@s the subject of litigation in Her

Majesty’s courts (as opposed to arbitrations whakte place traditionally in private),

the public is entitled to know what goes on and hastice is being administered on
its behalf.

It may be that the significance of s.15(3) is tofbend in the different wording of
s.14. Absolute privilege is confined to reportsdoimestic and European courts. It
does not extend to courts elsewhere. The categooeered by s.15, by contrast, are
very wide indeed: see the contents of Schedutethea 1996 Act. Thus, it may be
that the additional hurdles set up in s.15(3) wdwdgte to be overcome in relation to
matters taking place elsewhere in the world. Fan®ple, the privilege would attach
to reports of “proceedings in public before a coamiywhere in the world”. If a
British citizen were to be defamed in the coursewth proceedings, it may be that
the defendant would have to show “public concemd gublic benefit” before being
entitled to rely on the statutory privilege. Swgncerns were expressed in the report
of the Supreme Court Procedure Committee on Defam#the “Neill Committee”)

in July 1991 at para. XII.13:

“Equally, however, we think it wrong that defamat¢in some
cases very grave) charges can be reported indhistry under
statutory privilege without any corresponding staity
protection for the individual who is under critigisor attack.
We are not satisfied that sufficient protection ¥Wiolbe
provided in such circumstances by the exercise diforal
discretion.”
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That is a possible clue to Parliament’s intentiorine enactment of s.15(3). Be that
as it may, | am quite satisfied that the preserieda#ant does not require to overcome
any additional hurdles in relation to a report odgeedings in the Worcester County
Court. Citizens in this jurisdiction are entitled know what goes on in public
hearings before any of Her Majesty’s courts.

It thus becomes important to identify which partshe article of 23 July 2005 can be
characterised as fair and accurate reports of guadeedings and, in determining the
issue of absolute privilege, whether any such tapprwas “contemporaneous”.
There can be little doubt that a report publishede days after a court hearing would
be so classified. On the other hand, in so fahageport went into earlier hearings
(for example relating to costs on 20 June or thedimy down of judgment on 4 May
2005), either for background or to make sense atwdok place on 20 July 2005, it
might be said that it could not be categorisedasernporaneous. This would be an
artificial and technical approach, especially icantext in which Article 10 of the
European Convention would be relevant as an aidtepretation. It would mean
that something said in court on 20 July, eitherths Judge or the advocates, would
attract absolute privilege, whereas what had tgkene in court only one or two
months earlier would be covered only by qualifiedvifege. Yet it might be
impossible to understand the effect of what wad sai the later occasion without
reference to the earlier hearings. So, for exampléhe present case it might be
argued that paragraphs 7-10 of the article werarsty within the zone of absolute
privilege but that paragraphs 4 and 5, and the twe lines of paragraph 6, were
subject only to qualified privilege.

| would rule that such an artificial constructioromid be contrary to Parliament’s
intention, and that the absolute privilege undedadly attaching to the 23 July
report of the 20 July hearing would also extenthtoreporting of the earlier hearings,
at least in so far as it was reasonably neceseayiwé context to what took place on
20 July and to enable readers to understand itotHar words, that coverage should
be construed as forming an integral part of thent@mporaneous) report of the 20
July hearing. Nonetheless, since there seems twhauthority directly in point, |
recognise that it might subsequently be held byappellate tribunal that a stricter
interpretation should be applied; that is to $hgt a blue pencil should be applied to
remove sentences, or parts of sentences, makiagenefe back to earlier hearings so
as to exclude them from absolute protection.

In the result, | would rule without qualificatiolét paragraphs 1 and 4-10 of the
article are protected by absolute privilege, biknagvledge that paragraphs 4 and 5
(and the first few words of paragraph &uld be held to be protected only by
qualified privilege. My own ruling, however, isahabsolute privilege extends to
them. In practice, it makes no difference to thtcome.

It is clear that paragraphs 11-15, covering thectieas of the Crossleys and the
Wallaces after the county court proceedings werelooed, would not be protected
by either form of reporting privilege (I say notgiat this stage as ®eynolds, which

is also pleaded in the defence). Nor are paragrda@nd 3, which would appear to be
by way of background only.

That leaves paragraphs 16-20, published in theratpdox under the heading
“WHAT THE COUPLES ARE IN DISPUTE ABOUT". It may bthat these should
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be regarded, as the Master thought, as being abwadse by qualified privilege: see
para. 25 of his judgment. | believe that all thet$ alleged were addressed in the
course of the county court action and might be icemed, not unreasonably, as
identifying the nature of the dispute on which Jeidgeddes had ruled on 4 May
2005. On the other hand, especially as the headliexpressed in the present tense,
these paragraphs could be construed as beingemptat summarising the overall
dispute — which obviously has extended more widgign the county court
proceedings. Although | can thus see an argunaethiet effect that paragraphs 16-20
should excluded, | proceed on the same basis abldiséer and treat them as being
within the scope of reporting privilege. The offiamy caption to the photograph
would fall to be treated as part of the attemptdport, fairly and accurately, the
outcome of the trial. It would thus attract qualf privilege (if it is to be interpreted
as reflecting the main text of the article). Asalve said, it must not be construed in
isolation.

Taking into account the traditional latitude all@vey the law, to allow for the
inevitable compression required in such reportgldl that the reporting was fair and
accurate: see e.Gatley on Libel and Sander (11" edn) at 13.3%t seq.

| need next to address the submissions on maiiceg & the Master was correct in
concluding that there is no realistic prospect g Claimants establishing malice
against any of the individuals responsible for mibhg the article, then it would
follow that no claim could succeed in respect aisth parts of it protected under s.15
of the 1996 Act.

It is well settled that if a judge is in a positibtm conclude at any stage, whether
before or during a trial, that there is no allegator evidence of malice capable of
supporting such a finding, then the issue shouldlisposed of forthwith. Where
there is to be, or may be, a trial by jury, thea tist to be applied is whether or not a
jury, conscientiously performing its duties, coulghold such a finding: see e.g.
Alexander v Arts Council of Wales [2001] 1 WLR 1840. At the pleading stage, if
allegations of malice are made which are equallysstent with its absence as with
its presence, then those allegations should bekstrut: Somerville v Hawkins (1851)

10 CB 583 and (at the Court of Appeal stagehikoff v Matusevitch [1991] 1 QB
102, 120A-E,per Lloyd LJ. Clearly, it is not enough simply to pte the bare
assertion that the relevant defendant was malicoouss initially pleaded here, that
the defendant “ ... published or caused to be pubtighe said words knowing they
were false or recklessly”.

When they were prompted by a request for furthdorination, the Claimants

amplified their case on malice, but only to a lmditextent, by asserting that the
Defendant was “recklessly indifferent” to the faéleat the words complained of were
false. No specific false statement was identifiedpr was it made clear which
individual within the Defendant’s organisation wasipposed to be genuinely
indifferent to the truth or falsity of the words.

The Claimants’ amplified case on malice includedanee upon “emotive” language

used in the article. It will surely be a rare arste in which emotive language can
give rise to an inference of recklessness or imgrropotive. Nevertheless, it is right
that | should consider the particular examples @dap aid.
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There is nothing in the criticism of the word “sag& his is obviously used to reflect
the long term nature of the neighbours’ dispute.

There is also the use of the phrase “dump sewaggsiei caption to the photograph. If
and in so far as this implied that the Claimantd daliberately dumped raw sewage
on the Wallaces’ land or in their stream, that wloclearly be seriously defamatory
and would not be supported by any finding madeunigé Geddes. The criticism has
always been directed towards the ineffectivenessefewage treatment system.

As one knows from general experience about theoealitprocess, it is more than
likely that the caption to the photograph was itestshortly before publication by a
sub-editor rather than by the author (Emma CulljvicK this is indeed the case, it
would be necessary for the Claimants to estabtisinat that individual that he or she
chose to use the phrase “dump sewage” deliberatetrder to give a misleading
impression, or that the person concerned was gelyuindifferent as to the accuracy
of the summary. No such person or state of mirsdslaar been identified.

Moreover, it is important in this context (as wadl in the assessment of the natural
and ordinary meaning) to have in mind that theioapshould be read in the context
of the article as a whole. It would be taken by seasonable reader to be an attempt
at summarising the nature of the allegations odifigs as to what constituted the
nuisance. It is not appropriate, as a matter ajliElm law, to interpret headlines or
captions as though they stood on their own: sge Gharleston v News Group
Newspapers Ltd [1995] 2 AC 65. Thus, | am satisfied, as was Muester, that the
caption, taken in its proper context, would be tamesl by readers as a rough and
ready summary of the references in the articld¢onuisance arising from the “smell
of the sewage” as a result of the inadequacieshef‘teed bed sewage draining
system that the Crossleys constructed on the Wsldand”.

In paragraph 17 of the article, criticism is diegtby Mr and Mrs Crossley at the use
of the word “surreptitiously”. That is an attentptdescribe what the Wallaces were
claiming had happened, as indeed they did, and halanced by the Crossleys’
response (reflected in paragraph 20) that the \WWdldnad “approved” the reed bed
before it was installed. That encapsulates thereaif the conflict. Moreover, Judge
Geddes found that some of the relevant works heshtplace on the Wallaces’ land
without their realising it until later. Althoughuhobserved” might have been a more
apt description, | find it difficult to cavil at éhuse of “surreptitiously” in the
circumstances.

There is also reference in paragraph 16 of thelarto the Malvern Hills District
Council having ordered the Crossleys, some yeafsrdye“to clean up the mess
seeping into their stream”. There was an abatemetite in 2001 and there is no
material inaccuracy in using that form of wordstommarise its effect.

Objection is also taken to the phrase “lingeringuws of rotting faecal matter near
their house”. Yet this lay at the heart of tharoléor nuisance, which Judge Geddes
had recently upheld.

There is thus nothing, in my judgment, to suppopiesa of malice in the criticisms
which are made of the Defendant’s phraseology.
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Another category of allegations relied upon in tbantext is that of “omissions”.
There are matters which the Defendant’s staff ctwalde included in the article and
their failure to do so is said to support a reckleslifference to the overall accuracy
of the piece. ltis, of course, elementary thatsgaper reports have almost always to
be selective: what is more, there is generallpsdor argument over the judgment as
to what should be included or left out. This isrfore not fertile ground in which to
find evidence of malice. In particular, there atlmng in the point that the Defendant
should have included in its article, relating toeet events in 2005, information about
a much earlier “consent to discharge”, or requinetsiemposed by the Environment
Agency, or the results of examining samples olefit at various times in the past.

No one disputes that Mr and Mrs Crossley had méfdet® to achieve an effective
sewage system through the adoption of the reedsiyeteém. The problem is that it
was not effective to prevent a continuing nuisanddat is what the litigation was
about. The judgment of Judge Geddes went on farynpeges and dealt in great
detail with the allegations which had been mader ava@ine day hearing. It was
inevitable that a newspaper report would be abl@ublish only a fraction of its
contents. There is no reason to suppose thaethdting summary was, by ordinary
standards, materially inaccurate; still less #rat such inaccuracy was brought about
by recklessness on the part of the Defendant’s @epk or agents.

In these circumstances, | would agree with the Btatstat the court has a clear duty
to exclude the plea of malice from this litigation.

Traditionally, a defendant’s malice has always besgarded as potentially relevant
not only to the defence of qualified privilege [@iso to that of fair comment. It is
important to note, however, that the significan€emalice in that context has been
significantly reduced in recent years by the redogm that motive is largely
irrelevant in the context of the expression of rstrgginions and that, essentially, the
important question for the purposes of fair commeéntwhether or not the
commentator honestly held the opinion expressext esg. the observations of Lord
Nicholls inCheng v Tse Wai Chun [2000] 3 HKLRD 418, Ct of Final Appeal (HK).

This has potential relevance in the present casause reliance is placed by the
Defendant on the defence of fair comment in retatmthe observations attributed in
the article, at paragraphs 11-13, to Mr Wallacewduld be Mr Wallace’'s state of

mind that would be relevant, since he was the comater. As there is no hope of
establishing malice in the context of qualifiedvpage, it is hardly surprising that the

court should also have concluded that any sucmdefef fair comment would not be

defeasible on that basis either. There is no reasosuppose that the opinions
expressed by Mr Wallace were not honestly heldiby h

What is suggested, in effect, is that he was esprgssatisfaction with the result of
the hearing before Judge Geddes, but only cautiptisiism as to the future. He was
explaining that there had been many hearings imp#s which, although apparently
favourable from his point of view, had not led toyaliminution in the “problems of
smell from the sewage, trespass and expense”. Whhbped was that, at last, Mrs
Crossley would start to accept that she had nd tgghse his stream bed as a sewage
treatment plant. Whether this is comment or facta mixture of the two, it is
difficult to see how the Crossleys could overcome defence of either fair comment
or justification in respect of those paragraphs.
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The conclusions reached by the Master on privilegaljce and fair comment were
such as to entitle the Defendant to the relief bbudt was thus strictly not necessary
for him to go on to address the matter of justtfma He did, however, hold that the
plea of justification in relation to any possiblefamatory meaning was bound to
succeed. What he said was this (at para. 30):

“Here again it is a substantial justification whishrequired not
perfection. It seems to me in the light of thealiby of the

article, the judgment and the history of this matteat again
no jury being properly directed could possibly teathe

conclusion that the article is other than subsadigtirue, in so
far as it alleges matters of fact and is true safathe alleged
natural and ordinary meaning of the words whiclavéfound

to be capable of being arguably pursued here.”

| consider that the Master was entitled to reaet tonclusion; that is to say, that
there is no realistic prospect of the defence sfiffeation failing. It would be bound
to succeed for reasons corresponding to the fisdigudge Geddes.

The Master also acceded to the submissions of affupeocess. He referred to a
number of authorities and in particular ohnson v Gore Wood [2002] 2 AC 1, 22,
and the words of Lord Diplock iflunter v Chief Constable of the West Midlands
Police [1982] AC 529, 536, where he said, in relatiorthat case which concerned
injuries sustained to the “Birmingham Six”, that:

“It concerns the inherent power which any courjustice must
possess to prevent misuse of its procedure in a wiagh,
although not inconsistent with the literal applioat of its
procedural rules, would nevertheless be manifastiair to a
party to litigation before it, or would otherwiseiryg the
administration of justice into disrepute among titihinking
people. The circumstances in which abuse of psocas arise
are very varied; those which give rise to the instppeal must
surely be unique. It would, in my view, be moswise if this
House were to use this occasion to say anythingntight be
taken as limiting to fixed categories the kindswEumstances
in which the court has a duty (I disavow the woistrktion) to
exercise this salutary power.”

In the present case, as in a number of earlielscéise abuse of process is said to arise
from the possibility of the court having to presideer and adjudicate upon
proceedings which would involve the re-litigatiohissues which have already been
determined, or could have been determined, inezanlearings. Here, the Master
carefully considered the law and came to the cammtuthat both actions should be
struck out. In the appeal relating to the claimiagt Mr and Mrs Wallace, Openshaw
J on 10 October dealt with the matter, at parasROrtly and robustly:

“These proceedings for libel are, in my judgment]agrant
and obvious attempt to re-litigate the same issalesover
again. The Wallaces, and for that matter the dagss
themselves, have been put to enormous expensentaesting
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the case before Judge Geddes. It is simply nsoredble or
just that they must do so all over again in a defiéon action
nor, might I add, is it right that further time thle courts, which
is an increasingly scarce and valuable resourdertiser taken
up with this matter.”

True it is that the present Defendant was not &/pgarthe action in the county court

between Mr and Mrs Crossley and the Wallaces. élieeno question of any issue

estoppel. The doctrine of abuse now under cordider, however, extends beyond
the principles of issue estoppel amd judicata. The doctrine can be applied in some
cases where the same or similar issues would labe resolved between different

parties: see e.&hellenberg v BBC [2000] EMLR 296. The court is also reluctant to
permit litigants to reopen issues by way of collatattack upon an earlier decision.

There is little point in rehearsing the argumentsabuse of process at length, since it
is unnecessary to the outcome of the present ggpeths it was strictly unnecessary
for the Master to address it. All | need say, agathe background circumstances |
have described above, is that the Master was @éuititled to reach the conclusion he
did, not only in relation to the claim against ivallaces but also in the claim brought
against the newspaper publisher.

The next matter | must address is the applicaboamend for the purpose of adding
causes of action founded upon privacy and confiekiyt

The first question always is whether or not thecai\ be a reasonable expectation of
privacy. While | would accept that ordinarily pé®pmnay expect their financial
affairs to be accorded privacy, once informatiorthadt kind has entered the public
domain it may very well be, depending on the paléc circumstances, that such
protection has been lost. Unfortunately, once ¢himg is mentioned in open court, it
is difficult to see how there can any longer behsan expectation. The basic rule is
that anything said in open court may be reportede e.gR v Arundel Justices, ex
parte Westminster Press Ltd [1985] 1 WLR 708.

It is true that in CPR 39.2(3)(c) it is providedatta court hearing, or any part of it,
may be held in private if it involves confidential arimation (including information
relating to personal financial matters) and pubficiwould damage that
confidentiality. There is no provision that suchearingmust take place in private;
nor was there any application in the present casethfe details of Mr and Mrs
Crossley’s financial affairs to be addressed ingig session. The court would have
had a discretion to make such an order, if it tibugappropriate, after balancing
privacy considerations against the general prieagblopen justice and the right of the
public to be informed as to what takes place inrcptoceedings. As | have already
said, however, the hearing was in fact in opentcand a representative of the press
was present. In those circumstances, any suggest publication in the newspaper
of the information discussed in open court contdua breach of confidence, or an
actionable infringement of the Claimants’ privatgymisconceived. The Master was
right to refuse any such amendment and the appetiat respect is also without
merit.

The final ground of appeal | have to consider iseoon allegations of procedural
irregularity giving rise to unfairness. There wa#icism made of counsel at the
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hearing before the Master, partly on the basis Heatdeclined to cite authorities
thought by Mr and Mrs Crossley to be in their fayoand partly because he
introduced some case law at the hearing withouihigaserved copies in advance.

There is nothing in either of these points. Thgesawhich it is said counsel should
have cited weré&cott v Scott [1913] AC 417 andMcKennitt v Ash [2008] QB 73.

In fact, after the hearing the Master was supplétl a copy ofScott v Scott and he
addressed it in the judgment. It made no diffeeetw the outcome. So far as
McKennitt v Ash is concerned, that is a recent decision of therColuAppeal on
Article 8 of the European Convention and its relaship to the domestic law of
confidence. For the reasons | have already giventelation to the proposed
amendments, it has no relevance to the present case

Nor can it be said that producing an authoritycatshortly before, a court hearing
gives rise to procedural irregularity. It is oftdre case that counsel, or the judge for
that matter, will think of a case in the courseanfjument. Furthermore, in this
instance, there was no suggestion that the Crasslag been prejudiced or required
further time to consider the relevant case law.d ey done so, no doubt it could
have been granted. Indeed, the case before theeMasted for several days. There
was ample time to take such matters into accouhtespond to them.

Nor is there any basis for interfering with thearavhich the Master made in relation
to costs, either as to the awarding of costs ag#iesClaimants or as to his refusal to
make a costs-capping order prior to the hearindios& were matters very much
within the Master’s individual judgment and disaoat

In the result, | have come to the same decisiorOpsenshaw J in the parallel
proceedings. The Master made no error of law. didenot take into account any
matter that was irrelevant grce versa. Nor was there any irregularity or impropriety
giving rise to procedural unfairness. This apmeast accordingly also be dismissed.



