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Judgment

Mr Justice Tugendhat:

1.

The Claimant is a Detective Sergeant with the Mmidlitan Police Service (“MPS”)
Extradition Unit. The Defendants (“TNL”) is the digher of, amongst other titles,
the two very well known newspapers, The Times ahd $unday Times. On 2 June

2006 TNL published in The Times newspaper an arfitthe article”) referring to the
Claimant under the title:

“Detective accused of taking bribes from RussiaileexPolice
investigating the alleged sale to a security compar

intelligence on the Kremlin’s attempts to extradipgponents of
President Putin, Michael Gillard reports”.

TNL also published the article on its website, &ad continued to publish it there.

There was an investigation by the Directorate affédsional Standards (“DPS”) of
the MPS into allegations of corrupt practice saadhaive been committed by the
Claimant. There is an issue as to when it commenaed on the basis of whose
information the investigation commenced and wagicoad. There is agreement that,
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as from 28 April 2006, DCI Crump was the Seniordsiigating Officer and DS Low
assisted him. In the course of that investigatiearch warrants were obtained and
executed at the home of the Claimant and at otremiges. From that date he was
removed from the Extradition Unit until January Z0@hen he returned to it.

4. On 2 December 2006 they made their report (“theoR8pbut the result was not
made known to the parties until early September720bey reported that they had
been

“unable to find any evidence to show that [the Qiant] ... has
divulged any confidential information for monies aherwise.
Consequently there are no recommendations madeoas t
criminal or discipline proceedings in relation bat matter”.

5. The text of the article, so far as material, reasi$ollows (the paragraph numbers are
added):

“[1] Allegations that a British security companythiwealthy
Russian clients paid a police officer in the extiad unit for
sensitive information are being investigated byt&oal Yard.

[2] The officer, who has been moved temporarilynirbis post,

is alleged to have provided Home Office and paintelligence
concerning moves by Moscow to extradite a number of
Russia’s wealthiest and most wanted men livingritai.

[3] Anti-corruption detectives are examining docuntse
detailing the client accounts of ISC Global (UK),Landon
based security firm at the centre of the invesiogat The
financial dossier, seen by The Times, shows th@twas paid
more than £6 million from off-shore companies lidk® the
most vocal opponents of President Putin of Russia.

[4] Between 2001 and 2005, ISC provided a variety o
specialist security services including “monitoringthe
Kremlin’s attempts to extradite key clients to Moac where
they face fraud and tax evasion charges.

[5] A former ISC insider passed the dossier toitttelligence
arm of the anti-corruption squad in February. Tifermant
directed handlers to a series of ISC payments,llitaja
£20,000, made to a recipient codenamed Noah. Dedsc
from Scotland Yard professional standards diret¢éonaere
told that Noah could be a reference to an officerthe
extradition unit who was friendly with one of ISQissses.

[6] The officer under investigation has been idedi as
Detective Sergeant Gary Flood. His home and offieze
raided last month.

[7] A spokesman for the Metropolitan Police saidtgeday:
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“We are conducting an investigation into allegasioimat a
serving officer made unauthorised disclosures fafrmation to
another individual in exchange for money”.

[8] Anti-corruption detectives are examining thdat@nship
between Sergeant Flood and a former Scotland Yetectve,
one of the original partners in ISC. The men admibeing
close friends for more than 25 years but deny amyropriety
and are willing to co-operate with the inquiry.

[9] Sergeant Flood has not been suspended. Higelagaid:
“All allegations of impropriety in whatsoever fornare
categorically and unequivocally denied.”

[10] ISC Global was set up in October 2000 by Se¢epGurtis,
a lawyer. He was already acting for a group ofidmhire
Russians led by Mikhail Khodorkovsky and Leonidviien,
who controlled Yukos Russia’s privatised energyngia
[15] The dossier also reveals that ... Boris Berekpwsas a
client of ISC.
[16] ... Two companies linked to Mr Berezovsky — Bary
Consultants Ltd ... and Tower Management Ltd ... - appe
have made payments totalling £600,000 to ISC.

[19] ISC stopped trading last year after Curtig thairman,
died in a helicopter crash. Subsequently, two &r®cotland
Yard officers, Keith Hunter and Nigel Brown, whonuris
recruited to set up ISC, fell out and Mr Hunter gouthe
company and renamed it RISC.

[20] A spokesman for Mr Hunter said: “Neither myeat nor
his associated companies have ever made illegahgag to a
Scotland Yard officer.”

[21] Mr Brown, who lives in lIsrael said: “Scotlandard
recently contacted me as a result of receiving agert
information. | have been asked not to discussrttater.”

THE ACTION

6. On 31 May 2007 the Claimant issued his Claim Faomlibel. That was just before
the expiry of the one year limitation period, befdre the results of the investigation
were known to him or to TNL. The claim is in respet both the print and the
website publications. He claims that the words dampd of meant that there were
strong grounds to believe, or alternatively thagréhwere reasonable grounds to
suspect, that he had abused his position as aepaticer with the MPS extradition
unit by corruptly accepting £20,000 in bribes fr@mme of Russia’s most wanted
suspected criminals in return for selling to theighty confidential Home Office and
police intelligence about attempts to extraditerthie Russia to face criminal charges,
that he had thereby committed an appalling breddauty and betrayal of trust and
had thereby committed a very serious criminal aféen
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7. A Defence was served (which is now in a re-re-Angehfibrm), and a Reply (now in
its Amended form). The Defence pleads defencesusfification and qualified
privilege in relation to both the print publicat®and the website publications of the
article. I am not concerned with the defence ofifjgation. It is sufficient to set out
the meaning which TNL seeks to justify. It is that:

“the Claimant was the subject of an internal police
investigation and that there were grounds whichedbjely
justified a police investigation into whether thdai@ant
received payments in return for passing confidéntia
information about Russia’s possible plans to exteaBussian
oligarchs”.

8. The defence of qualified privilege is what is knoas aReynolds defence. Detailed
circumstances are pleaded. TNL draw no distinatiothis defence between the print
publication on 2 June 2006 and the subsequent teglsblications. In summary, and
in conclusion, TNL plead that

“in the circumstances the publication of the detiwas in the
public interest and its journalists acted respdysim
composing and publishing it”.

9. The Reply pleads in detail to the defences. Th@@at in his Reply does distinguish
between the print publication and the subsequetisitee publications. Although he
pleads to the public interest defence in terms wiaipply to both the print and the
website publications, he also alleges, in relatmihe website publication, that the
circumstances changed as time passed, furthermat@on came to TNL, and that
there was no continuing public interest in the vitebgublication. | shall deal with the
website publication separately.

10. On 2 June 2009 Eady J ordered that there be adfisthe defence of qualified
privilege by judge alone as a preliminary issueatTib the issue that | have tried. In
the event that the defence of qualified privilegerevto fail (before me or in another
court), then the defence of justification remaiode tried, and there is no order for
that to be tried by judge alone. It follows thatwbuld be undesirable for me to
express a view as to the meaning of the articlee parties both submit that it is
unnecessary for me to make any decision on meaiig.admits that the article is
defamatory. The meanings pleaded by the partiggecéisely are not so far apart that
a decision on meaning is required for the purpaxesonsidering the defence of
qualified privilege. Accordingly | heard no subm@ss on what meaning the article
would be understood to bear by the reasonable reBdéh parties have made brief
submissions on the meaning which they submit thegsponsible journalist should
have considered, followingonnick v Morris [2003] 1 AC 300 para [25]. Nothing
turns on this at this stage, and | see no neeaytaisy more about it.

11. The witnesses who gave evidence for TNL were Michadard, and Jonathan
Calvert (collectively “the journalists”), and MiceaGillard Senior (“Mr Gillard”).
Michael Gillard is the main author of the articlkde is a freelance and experienced
investigative journalist who has worked for a numbkewell known newspapers and
TV channels. Between 2001 and 2004 he researchddcarauthored a book
‘Untouchables’ on corruption and other problems¢hiea MPS. Mr Gillard is the father
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12.

13.

14.

of Michael Gillard. He is himself a very well knowournalist, with a particular
expertise in financial matters. He conducted sohee @nquiries which led to the
publication of the article. TNL had previously pishled in the issue of The Sunday
Times dated 14 May 2006 a related article headertisB lawyer hatched Putin
smears”. That was also written by Michael Gilldsdt that article was written by him
in collaboration with Mr Calvert. Mr Calvert is a&mployee of TNL who held the
position of editor of the Insight column in The Say Times. The two titles are
edited and published separately. The subject mafténe article in The Times had
been considered for publication as part of theclarin The Sunday Times, but in the
event they were published as two separate articlése separate newspapers. There
was no witness employed by The Times newspapeh Bhthe three witnesses for
TNL was cross-examined, in the case of Michaela@ill over a considerable period
of time.

The witnesses for the Claimant were himself andHdnter. Mr Hunter is himself a

former police officer. He is identified in the ate as ‘one of the original partners’ in
‘ISC Global (UK) Ltd (“ISC”), a London based sedyrifirm at the centre of the

investigation’. ISC is the company referred to he farticle as having allegedly paid
money to the Claimant for confidential informatitor the benefit of ISC’s clients,

including Boris Berezovsky, and other prominent ®ass living in England. Mr

Hunter is now the Chief Executive Officer of andesowner of ISC, which has been
re-named RISC Management Limited.

Mr Rampton for TNL submitted that all the eviderafehe Claimant was irrelevant,
and that the evidence of Mr Hunter in the firshaf two witness statements was also
irrelevant. Mr Rampton accepted that the evidemchis second withess statement
was relevant. In his second statement Mr Huntentifles the individuals who he
says are the confidential sources relied on by EBtiGillard, whose anonymity has
been preserved by Michael Gillard. He gives evieenicthe facts from which he says
the identification can be inferred. In the event Rhice did not ask me to decide
whether any of those individuals were in fact searclt was agreed that | would
determine the issue of relevance, if necessahisnudgment. In the meanwhile, the
two witnesses for the Claimant were sworn and tegtléor cross-examination. Mr
Rampton did not ask either witness any questions.

There were also put before the court a number cotish@nts which were made by
MPS, mainly by DCI Crump. On 5 November 2008 TNLltanbed copies of these
documents from the Independent Police Complaints@igsion (“IPCC”) on an
application for disclosure of documents from a panty. The IPCC had concluded
that no action was warranted against the Claimaptovided its file of evidence to
TNL.

MICHAEL GILLARD AND THE MPS INVESTIGATION

15.

Michael Gillard’s evidence about the MPS invesigatfigured prominently in the

trial. Michael Gillard’s evidence is that the intigation by MPS was into allegations
made to MPS, which he maintains were made to MP®idyperson referred to in the
article as ‘a former ISC insider’ (“the ISC InsitleiMichael Gillard’s evidence is that
when, on 27 April, he approached MPS about what$i@ Insider had told them in
February, he was given to understand by MPS theretiwas an investigation into
those allegations, and that MPS did not suggesirnothat the investigation which
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16.

17.

18.

19.

they then referred to was an investigation into Mhael Gillard’s, allegations. The

article includes in para [7] the statement putlmuthe police, which was one of the
reasons why Michael Gillard understood what he Wid. accepted that that statement
was not in fact ‘yesterday’ (as stated in the btie 1 June 2006), but, by journalistic
licence, the statement referred to is the onewlaat actually made on 28 April in an

e-mail to Michael Gillard timed at 17.38. The e-hwates that it is in response to
guestions from Michael Gillard and continues:

“We are currently conducting an investigation iaiegations
that a serving officer made unauthorised disclasuce
information to another individual in exchange foomey.

The investigation is ongoing”

The Claimant’s case, on the other hand, is tha2®April 2006 there was no (or no
ongoing) investigation by MPS into allegations acemming him, and that the
investigation that started on 28 April was, as [BZUmp recorded, an investigation
into the allegations made against him by Michadla@l. The Claimant’s case is that
TNL's case is circular: Michael Gillard made allégas to MPS about the Claimant,
and then purported to report on the ensuing ingastin as if the allegations had been
made to MPS by a third party. In other words, bg #rticle Michael Gillard was
making the news, not reporting it.

By way of background, Michael Gillard had been stigating the allegations the
subject of the article since December 2005 andrkadived information from four

sources. My findings on Michael Gillard’s investiga are set out below. Michael
Gillard has exercised his right to withhold thentiges of all of them. He spoke to
three of them himself, and he referred to thesa,d® and C. But the most important
was the ISC Insider, and that person was seen @wicks to by Mr Gillard. Those

sources had informed Michael Gillard that the 188ider had communicated to the
Intelligence Development Group (“IDG”) of the Ditecate of Professional Standards
(“DPS”) of MPS, at a meeting in February 2006, gdlgons which the ISC Insider

also communicated to Mr Gillard, and informationtie form of a note (“the Note”)

made by A of information from the ISC Insider, dfiish Source A gave a copy to Mr
Gillard.

However, Michael Gillard was also informed by h@misces at a later date that the
police did not appear to have taken the informasienously, or to have sought more
information from the ISC Insider. The result wastthn April Michael Gillard
considered that the police might not be conducgiraperly their investigation into
the allegations of the ISC Insider. He then decidegether with Mr Calvert, to put
guestions to the Claimant, to Mr Hunter and 1S@e@tly and through Jack Irvine), to
Mr Berezovsky (through Lord Bell).

In his witness statement Michael Gillard recordat thefore doing this he and Mr
Calvert considered whether they might be in damgdslowing a covert corruption
operation by alerting the Claimant, but they thdugis most unlikely. On 22 March
Michael Gillard had met Source C, and Source C gaidMichael Gillard that
someone at ISC had tipped off Mr Hunter during @eistmas 2005 period that he
and the company were being looked at by the madihael Gillard records in his
witness statement that he considered that if tiheipton allegation were true, it was
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20.

21.

22.

23.

24,

25.

likely that Mr Hunter would have alerted the Clamhdt was for these reasons that he
discounted the idea that they were in danger ofiolg a police operation. He added:

“In fact, part of the public interest in this stowas the
possibility that [MPS] was not fulfilling its anterruption
prevention and detection strategy”.

Michael Gillard also explains his understandingh# various units of MPS that he
refers to. He states that IDG is the covert sid®Bf, and that within IDG there is
Source Management Unit (“SMU”). SMU handles infontsgawith intelligence of
police corruption.

Michael Gillard and Mr Calvert had intended to aggmh the Claimant directly and in
private, and had attempted to do so at his homé&erevening of 26 April. They

could not find where he lived, and went to the leoo$ his brother, who is also a
serving police officer. Following that visit, on Zpril 2006 Michael Gillard received

a call from Ruth Shulver from the MPS Press Office.

When Ruth Shulver called Michael Gillard, she thbich that the Claimant had asked
her to call him. After making sure that the Claimesally did want him to tell Ruth
Shulver what it was about, he told her (accordmthe transcript):

“we are intending to publish a story this weekendl at
involves our understanding that Scotland Yard heseived
information that Mr Flood is, has been, in a cotmgationship
with a former Scotland Yard detective in relationproviding
information about extradition of certain individeaWho are
clients of the former Scotland Yard detective’'svate security
company”.

Michael Gillard states that his interpretation bé tcall was that Ruth Shulver had
already had a discussion with the Claimant aboaitalfegations which he wanted to
discuss with the Claimant. He suggested that td Btulver in the conversation. She
denied that, and Michael Gillard did not believe tenial. The matter was not put to
the Claimant in cross-examination because, on TNiase, that would not be
relevant.

Ruth Shulver asked if Michael Gillard wanted reacs from both the Claimant and
MPS. She invited him to send an e-mail with theireabf what he was asking.

On Thursday 27 April 2006 at 15.57 Michael Gillamd Mr Calvert sent the e-mail
they had prepared for the Claimant for Ruth Shubeeforward to him. In these

approaches by e-mail and (in some cases) orally steted that The Sunday Times
would be publishing a story that weekend. Theytedwicomments in writing by

midday the following day. The main allegation pathe Claimant in the e-mail was
in these terms:

“My understanding is that Scotland Yard receivelrimation
early this year alleging that Mr Hunter paid you ififormation
that you are privy to as a member of the Yard'sr&ttion
Unit. This information would be of particular use tertain
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26.

27.

28.

29.

30.

Russian individuals, some of whom were clientsS€ IGlobal
(UK)... We understand that Scotland Yard has beerergiv
financial accounts detailing how money was tramsterfrom
Berezovsky companies to ISC Global accounts herk ian
Gibraltar. In addition Mr Hunter’s ‘suspense acdoisisaid to
have made a series of payments of at least £2@g@0Mdoah’
... We understand that you have been identified egpttiice as
‘Noah™.

Meanwhile, on 27 April at 11 am, Michael GillarddamMr Calvert went to Mr
Hunter’'s office. He would not see them, and thdy &business card. Mr Hunter
telephoned Mr Calvert shortly afterwards, sayirgt they should put their allegations
in an e-mail, and he would put the matter in thadsaof a public relations person
(that is Mr Irvine).

The e-mail from Mr Calvert containing the questidasMPS to answer was sent on
28 April at 11:25. Michael Gillard states that isrpose was “to smoke out [MPS]'s
position on what they had or had not done sinceeivery the intelligence in
February”. It includes a number of questions alibatClaimant’s past in the police
service and asks for an opportunity to discuss eratvith a senior officer of MPS
who is familiar with the background to the caserdters to an initial complaint
having been made to officers of the SMU. One qaastads:

“4. Turning to the recent allegations, when wereytheceived
and what has the Yard done about them?”

It was to this e-mail that MPS gave the respontsldn para 15 above. That response
was signed by Mr Maskell, the head of the Corpoltess Office of the DPS.
Michael Gillard comments that MPS was clearly nderested in briefing them off
the record. Michael Gillard states that in his elgee, had DPS been carrying out a
covert operation, it would have been normal to @asksponsible newspaper like The
Sunday Times to back off. That might have been dbreugh editorial channels, and
not necessarily communicated directly to the jolistea But no such approach was
made. Michael Gillard interpreted the response BBSVvas significant. MPS did not
deny the allegations as laid out in the e-mailtheoClaimant and to the Press Office
about the intelligence received earlier in the yafaa corrupt relationship. The words
‘currently’ and ‘ongoing’ were used. If MPS had thesl to convey that the
investigation had just started, other words woldsgiehbeen appropriate. In any event
MPS could have said that, and MPS could have $ait,were the case, that the
investigation was into allegations by The Sundayés. And if MPS had investigated
the February intelligence and discounted the allegs, then MPS would have had
every reason to say so. It would have been in decme with MPS media policy,
which requires openness and honesty. Those wereaglicillard’s reflections on the
response by MPS.

On 28 April 2006 the Claimant’s solicitors wrote The Sunday Times a short letter
denying all allegations of impropriety, and sayitiigit the Claimant declined their
offer to discuss the allegations.

On 2 May, following an exchange of letters on 28iolicitors for Mr Hunter sent
an e-mail to Mr Calvert. It included the following:
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‘I would however, make a number of observations the
comments you make in your letter. First, it is anderstanding
from Scotland Yard that the only reason that thegrew
investigating these allegations was on the basthe@fSunday
Times own contact with Scotland Yard and that no
independent complaint has been made. If you tbexefecide
to publish these unfounded allegations that youmsegy
intent to hold onto, we are sure this issue wilbvar of
significance in terms of any future libel proceeginthat
individuals affected by your allegations bring aai The
Sunday Times”.

31. On 3 May Mr Hunter’s solicitors wrote a letter adglito what they had said in the e-
mail, and stating that Mr Hunter had himself wntteo Scotland Yard saying he
would be happy to co-operate with their enquiridee letter stated :

“In terms of any investigation by Scotland Yard ttheas
triggered by your own enquiries and the decision[tbke
Claimant] to report your attempted contact with bisther to
his superiors, we confirm that our client has hadcontact
from Scotland Yard".

32. Also on Wednesday 3 May Mr Calvert contacted Mr kédisat the MPS Press
Office. He asked: “Did the MPS begin the invesiigat following allegations
received from The Sunday Times or was it ongoingealy?” Mr Maskell replied that
he was unable to expand on the brief press linelsadepreviously supplied and so
was unable to answer this question. Mr Maskell dsk¢he reporter was willing to
speak to DCI Crump about the information which Miv@rt had and the allegations
he had made, and Mr Calvert said he was. He aksatifted Michael Gillard as the
main person working on the story.

33.  On 4 May Mr Calvert replied to Mr Hunter’s soliaito

“... It is however incorrect to state that Scotlandrd's
investigation into these matters was “triggered” lbwyr
enquiries. We are not the complainants in this enatt

34. On 4 May solicitors for Mr Hunter wrote again toelBunday Times. At the end of
that letter they added:

“Finally, in relation to the Scotland Yard investgpn, we are
fully aware from our own conversations that a camyl had
been made in February 2006, but they had not decidether
it warranted investigation until The Sunday Timeskt up the
issue last week. We have little doubt that the stigation will

be concluded swiftly and that DS Flood will be ceghof the
unfounded allegations that you are seeking to peape’.

35. On Tuesday 9 May 2006 Michael Gillard and Mr Calvattended a meeting with
DCI Crump, DS Low and a Detective Inspector. DCli@p informed the journalists
that the Claimant’'s home had been searched onyFadday, and that the Claimant
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36.

37.

38.

had denied the allegation, but that he had beemvedfrom the Extradition Unit.
Michael Gillard recorded in his note that he and G&lvert had made it clear that
they were not the complainants. DCI Crump said tthe journalists’ inquiries at the
Press Office had probably “forced their hand”. Mieh Gillard’s note records that
DCI Crump said that the Investigation Command ()IG6f DPS was only brought in
on Friday 5 May as a result of the Claimant gomt¢he Department of Public Affairs
(that is the Press Office). DCI Crump confirmedttfi2G had received “intelligence,
not a complaint” from a source who DCI Crump idgedi to the journalists, but who
the journalists have not identified to this cotnis(or her name is redacted in Michael
Gillard’s note). DCI Crump said that he did not iwnwhat IDG had done with the
intelligence when they got it. He said it was pbkesithat the allegation was not
considered a priority, or that there could be pmitreasons he knew nothing about.
He said there are sterile corridors between IDG l@adeam at the IC. He said that
the Claimant and Mr Hunter had said they were mdllio co-operate with the inquiry.

Michael Gillard in his statement says that wherspeke of the allegations made in
February to the IDG, he had the impression that [XElmp was either not

completely in the loop or was trying to mislead hBat Mr Rampton submits that the
statement by DCI Crump that intelligence had beeeived is confirmation that there
had been a meeting between the ISC Insider and #3QJichael Gillard’s sources

had told him.

Other matters that Michael Gillard considered digant in relation to whether or not
the allegations merited further investigation, oblicity, by him are discussed below.

Michael Gillard wrote the following at the end ofshwitness statement to explain
why he decided to write the article:

“114. The story was motivated by two public intér&sctors.
Firstly, the nature of the allegations made byI®@ Insider to
the DPS in February 2006. Secondly, trying to usided what
the DPS had been doing about it for several mogitven the
obvious internal sensitivities concerning any adkson of
police corruption and the political sensitivitiesoand one
involving the controversial oligarch Boris Berezkys The
unexplained Home Office u-turn on granting him pcdl
asylum occurred in roughly the same period thatrugar
payments were allegedly made to the claimant.
115. | decided to name the claimant in the story tfee
following reasons (1) the Met had confirmed he wasler
investigation and (2) Other possible witnesses migit have
come forward with information had | not named hi(8) |
suspected that the DPS was not properly investigathe
matter and believed that if the matter was brounfiotthe open
it might help to ensure that they did so. (4) Theneant was
part of a reasonably small squad and if he wasnaated it
would leave the newspaper open to complaints frémers in
the squad that the article referred to them ... [{&) dlaimant
was already aware of the investigation, so wadansly and
his colleagues in the extradition squad”.
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39.

40.

41.

Having heard Michael Gillard give evidence, | hawe doubt what his dominant
motivation was for doing what he did. He did whatdid because he was ‘trying to
understand what the DPS had been doing about’ ltagations made by the ISC
Insider in February, and because he ‘suspected th@atDPS was not properly
investigating the matter and believed that if thatter was brought into the open it
might help to ensure that they did so.’

Given what Michael Gillard states about his moimatit might be thought that on 27
April the article that Michael Gillard was expegito write was one that would have
been about the failure of MPS to investigate ttegations of the ISC Insider in the
period of about two months starting February ardirepon 27 April. The article that

was actually written, and which was published alfimetweeks later, on 2 June 2006,
was about an investigation which the police wergacat conducting. The article

makes no suggestion that there had been any fadureestigate.

This has not led me to doubt that Michael Gillandistives were what he states they
were. In his mind, writing about the investigatitrat was in fact taking place was a
means of keeping up pressure on MPS to investigaiperly. The motive which
Michael Gillard attributes to MPS for saying thdtet investigation was into
allegations made by The Sunday Times is that ttelyihdeed failed to investigate
the allegations made in February 2006 by the 1Sidér, and, as he put it in his
statement:

“... trying to make us the complainant could be aicke\by
[MPS] to avoid having to address its failures tovalep the
intelligence it had received back in February.”

MICHAEL GILLARD’S OWN INVESTIGATION

42.

43.

44,

45.

The following account is taken from the evidencéviiéhael Gillard, and Mr Gillard,
unless otherwise stated.

ISC had been run by former MPS police officers. Tdmairman was a lawyer,
Stephen Curtis, until his death in a helicopteslkran 3 March 2004. There followed
serious internal divisions within ISC. Michael @itl started to hear of these in
December 2005. They coincided with a number ofteedl@vents. The inquest into the
death of Mr Curtis and others who died in the cilastpan at the end of October 2005.
There was an escalation in the legal battles betweesident Putin and Russia on the
one hand, and various Russians living in Englarmer& were two circles of Russians
living in England. The first were associated withkés, including Mr Khodorkovsky,
and the second were associated with Mr Berezovsky.

Michael Gillard’s first heard a suggestion of aropt relationship between Mr Hunter
and the Claimant at about this time. He first hefioin Source A. He describes
Source A as a person he had known for over sixsy@#ro is well connected in the
interface between private security companies aadgttice’. The person had worked
in this world for over fifteen years. Michael Gilithstates that Source A did not work
for ISC.

On 19 December 2005 Michael Gillard met Source Aey first discussed two
unrelated stories. Source A then referred to 13§ing it had two remaining partners,
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46.

47.

48.

49.

50.

Mr Hunter and Nigel Brown. Mr Brown is also a formgolice officer, and he is
named in para [19] of the article. That paragralsio aefers to Mr Hunter and Mr
Brown having fallen out. Source A told Michael @il that he had heard that Mr
Hunter was about to be arrested because he hacdesemethe extradition squad of
MPS to whom he had been paying money for infornmatieer the years. He said that
the information was about variations in bail coiwis, and other matters to do with
extradition and asylum of Mr Berezovsky and anofRessian. Source A said that the
policeman supplying the information was either @laimant or his brother. He then
mentioned highly sensitive information relatingagperson’s health (“the sensitive
information”) and which involved expenses which tB@&imant bore personally.
Source A said that the implication of Mr Hunter ahd Claimant being arrested for
corruption would be big for Mr Berezovsky and Mrddorkovsky.

Michael Gillard suspected at the time that Sourogas getting the information from
someone who did work for ISC. Source A later conéid that this was so.

On 22 December 2005 Michael Gillard met Source € held known Source C since
the late 1990s. He described Source C as well cbedhén the private security world
for over twenty years. Source C did work for 1IS@ddold Michael Gillard that Mr
Khodorkovsky, had provided ‘seed money’ to Mr Caitt set up ISC.

In January 2006 Michael Gillard started his owreegsh on ISC, Mr Hunter and the
Claimant. Michael Gillard was aware that the Clainavas a member of the
Extradition Squad after 2001. Michael Gillard alsd, from his previous researches,
a copy of a statement that the Claimant had giweviRS on 10 April 2002 relating to
an internal police matter unrelated to ISC. Thiswé&inly a confidential document
which he had obtained. The statement was writterthiey Claimant, but Michael
Gillard interpreted it at the time in a way thad leim to draw a number of inferences
from it, which were adverse to the Claimant. Heoaave evidence about this, but
none of these matters were put to the Claimantasscexamination, on the footing
that they were all irrelevant to the issue, whicu lto be judged at the time of the
print publication.

Michael Gillard also inferred from the expensestialy to the sensitive information,
which is referred to in that witness statement; tha Claimant was in need of money.
In early 2006 Michael Gillard learned from his caxts that the Claimant and Mr
Hunter were long-standing and close friends. Heckkmted that all of these matters
‘could have made him vulnerable to a corrupt apghba

On 6 January 2006 Michael Gillard met Source Ad@econd time. On this occasion
Source A told him of an incident which provided #nstration of the kind of
information which might be of interest to ISC’sasits, and which the Claimant might
have. This is the only example of such informatwmch Michael Gillard gave in
evidence. A Russian who was wanted in Russia ardfeand murder charges wanted
to fly from Israel to the UK non-stop. Mr Hunter charranged an aircraft which
would have to refuel during that journey. The diesfused to board it because he
was fearful of being arrested when the plane refdelOn the same occasion Source
A told Michael Gillard that there were cash paymemade from Mr Hunter to the
Claimant and that ‘DS Faulkner [was] said to benddhe investigation’.
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52.

53.

54.

55.

56.

On 30 January 2006 Michael Gillard met Source Addhird time. Michael Gillard

wanted more information about what Source A had sri6 January. Michael Gillard
describes the conversation as difficult, becaus&®oA did not want to reveal that
he or she had been involved in passing any infoomato the DPS. Following

promises of anonymity and other assurances fromhadic Gillard, Source A told

Michael Gillard that a person known to both Soutcand Michael Gillard, namely

Source B, had been in contact with the DPS. Micl@zi#hrd stated that “This was
done at Source A’s request and on behalf of anliSider”. Source A named the ISC
Insider to Michael Gillard as the person who hadoceons about the Claimant's
relationship with Mr Hunter, and who had providedSource A the information so
far passed to Michael Gillard on that topic.

Michael Gillard was engaged on other matters a tinne. He asked Mr Gillard to
assist him. He gave the ISC Insider's name to Miafi, and they decided that Mr
Gillard would speak to his contacts.

On 27 February Michael Gillard contacted SourceyBphone to try to corroborate
what Source A had told Michael Gillard about how IPS had been approached on
behalf of the ISC Insider. Michael Gillard had knmo®8ource B since the late 1990s.
Source B had access to the intelligence side ofCtR&. Source B told Michael
Gillard that Source B had met someone from the D®®xplain that Source A
wanted to introduce the ISC Insider.

On 3 March 2006 Michael Gillard met Source B. SeuBcexplained that he or she
had had a number of discussions with a DPS offibeut setting up a meeting with
the DPS and the ISC Insider, to be attended bycgolir On the advice of the officer

it was decided that Source A should send a sumuofaitye information that the 1ISC

Insider wanted to impart. Source A typed the Natene page document containing
information from the ISC Insider and gave it to 8auB. By arrangement with the
DPS officer Source B delivered it to the DPS inubag 2006. Source B informed

Michael Gillard that the Note stated that Mr Hunaearked for Mr Berezovsky, that

the Claimant was on the Extradition Squad, andMratlunter paid him cash to meet
his personal expenses. Source B told Michael @iltaat the Claimant’s code name
was ‘Noah’. Source B told Michael Gillard that hadha meeting with two officers

from the SMU of the DPS at Frimley. One of the adfis was named Gary. During
the meeting Source B phoned Source A to arrangtliogv up meeting.

On 5 March 2006 Michael Gillard telephoned Sourd® Bheck that he had correctly
understood what they had discussed on 3 March.h&éicGillard states that at the
end of the meeting at Frimley one of the SMU officasked Source B if he or she
wanted to talk about a high profile matter that DES were investigating (the
description of the matter in question is redacted) that Source B declined. Source B
later told Michael Gillard that that meeting hacebeon 12 January. Michael Gillard
concluded that Source A and Source B had no fastihinformation about the matters
alleged, but Source B was acting as an intermedaryource A, who in turn was
acting as an intermediary for the ISC Insider.

Mr Gillard made contact with one of the individuatso Michael Gillard had named
to him as having information about alleged corraptiThat person told Mr Gillard
that he or she knew both the Claimant and Mr Hup&sonally as well as the ISC
Insider. Mr Gillard arranged to meet the ISC Inside
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58.

59.

During March and April 2006 Mr Gillard had a seriek meetings and telephone
conversations with the ISC Insider. Mr Gillard maigar he was seeking information
on behalf of The Sunday Times. The ISC Insidermgitiwant to go on the record, and
Mr Gillard agreed to that person being a confiddrgource. The ISC Insider admitted
going to the police and providing detailed inforroat about the alleged corrupt
relationship between Mr Hunter and the Claimant abdut ISC and its Russian
clients. The ISC Insider subsequently made avaldbl Mr Gillard a CD-ROM
containing ISC internal accounts information. Tiagerred to ‘Noah’, whom the ISC
Insider said he believed to be the Claimant. Tinees&D-ROM had been given to the
police. The ISC Insider indicated frustration a tieluctance of the police officers at
their meeting to take additional material, in parkar Mr Hunter's mobile phone,
which contained all of the Claimant’s telephone bers. The ISC Insider also
remarked to Mr Gillard on the failure of the politte make contact again following
the meeting in February.

In March 2006 Mr Gillard provided Michael Gillarditv copies of documents from
the CD-ROM and discussed with him their significan®©n the basis of the
information provided to him by the ISC Insider, Killard prepared a memorandum
for Michael Gillard (“the Memorandum”).

The Memorandum covers eight pages. It includesalt@ving:

“[Page 1] aware of payment to Flood ISC management
accounts Evidence of payments to ‘Noah’ for 200030
Believes but does not know ‘Noah’ codename for &loo
Atkinson codename for Boris Berezovsky in ISC actsu
Noah’ payments related to ‘Atkinson’ Noah’ paymentade
out of KH’s [Mr Hunter’s] suspense account. Suspeascount
used to park items not immediately assignable tdicodar
client or expense...

[Page 2] KH used to brag about ‘my man at the Y.ardlked
about how ‘my man’ would be in court and agree &l.b
talked openly about ‘paying brown envelopes’ to ynmaan at

the Yard’ [The ISC Insider] interviewed by SY [Scotland
Yard] in February at hotel in south London. ‘Andy’'no full
name.

Gave CD showing Noah payments. Offered KH phondn wit
Flood number in memory — refused.’ First I've heafdt’ was
response to whether there was an investigation Kioand
Flood.

‘Andy’ denied any knowledge of Faulkner. More imsted in
PNC checks on cars! Reluctant to accept informatibtold
them everything | knew’ heard nothing back sincetimg”

[Page.4] After Curtis died in March 2004 KH begantake
over ISC. Made easier as NB [Mr Brown] in Isra€krowing
boardroom tension led to pressure on NB to leave.

Because of rows ISC effectively ceased to exisOutober
2005”
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61.

62.

63.

On 8 March Michael Gillard spoke to Source A. Hguested a copy of the Note.
Source A told Michael Gillard that he or she haaduced the ISC Insider to SMU
detectives and they had held a meeting which laatedour. Source A said that the
ISC Insider had offered Mr Hunter's mobile phoned ahe detectives refused it.
Source A felt that they were not interested initifermation and said that they had
not been in touch since then. Michael Gillard’senof the conversation of 8 March
records that Source A referred to a reason givethbydetectives for not accepting
the phone ‘Property act’ or something.

On 13 March Source A sent to Michael Gillard a copthe Note. The Note includes:

“One of Hunter’s clients is Boris Berezovsky ... TRassians
regularly up-date information on the warrants aathids of the
emendations are transmitted to all the extraditlesks around
the world Hunter has a long term detective frieatled Flood
(possibly Gary) who either works at, or has comstaat the
extradition department. Flood provides Hunter withe

information as it arrives. Hunter pays Flood intcaklood

apparently uses, or has used the money in the fpagthe

sensitive information]...It is not clear whether Bavesky is
aware of how Hunter obtains the information... If $dent
Putin discovers this information it is likely to use a
Diplomatic incident...”

Mr Rampton submits that a comparison of the Noti wie Mr Gillard’s note of his
conversations with the ISC Insider shows remarkabfesistency. | observe that there
is also an inconsistency. The Note is categoricasaying “Flood provides Hunter
with the information as it arrives. Hunter pays ddoin cash”. Mr Gillard’s note
records the ISC Insider saying that he “believetsdmes not know ‘Noah’ codename
for Flood”.

Further, as Mr Price put to Mr Gillard, there ighing in his notes concerning what it
was suggested that the Claimant was being paidvoiGillard said that he did not
ask the ISC Insider if he saw confidential inforroat In his experience of Russians,
they are happy to corrupt Government officials. &bxepted there was no direct
knowledge of what the Claimant was alleged to hgiven. Nevertheless, Mr Gillard
considered from his own experience and knowledge there would have been
information that would have been of interest to eone to disclose. He accepted that
the use of cash for payments could be legitimatel$&, for example persons
working lawfully in Russia to obtain informationh& Claimant in his statement said
that there was no useful information he had thatdhwed have passed on. Mr Gillard
accepted that, and accepted that Mr Berezovsky'sawawas issued with balil
attached. He said that the ISC Insider did notestaat there was confidential
information. Michael Gillard said that his understang was that the ISC Insider did
not say to Mr Gillard that he had seen any inforamtwhich had come from the
Extradition Unit. The CD-ROM was searched for thepmses of disclosure by TNL
in the course of the trial. No document relatingetdradition was found on it. The
Claimant said any information he did have was mphblic domain. Mr Berezovsky
was arrested by appointment made through his swkci He did mention the
procedure of provisional arrest, which is rarelgdiswhen it is used it is in cases
where the warrant is issued in respect of a pevdon is thought to be at risk of
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64.

65.

66.

67.

68.

leaving the jurisdiction to avoid arrest. That eehdhe example given by Michael
Gillard of the Russian who feared arrest if hisngldrom Israel to the UK had to land
on the way to refuel. There was no evidence thel situations might have applied to
Mr Berezovsky or any friend of his or other personwhom he was concerned.

Mr Gillard also said that he knew that the ISC diesihad issues with Mr Hunter, or
what might be called ‘an axe to grind’. But he atldieat sources often are in that
position. He was not aware of Sources A and B waykiogether with the ISC
Insider. As far as he was concerned, he had gakenig for the ISC Insider, and had
difficulty in persuading him to entrust Mr Gillangith the information. Mr Gillard
thought that the reason why the police were nobglainything about the allegations
was that this was a sensitive area, and was tleedfypnquiry which was not going to
be at the top of the list. The allegation that Mmiter bragged about having a man at
the Yard was not a topic on which he was askedtmunssin the e-mails and letters on
and after 27 and 28 April. | should add that indewvice Mr Hunter denied it without
challenge.

On 14 March 2006 Michael Gillard made researcheis aviview to finding out where
the Claimant lived, but was unsuccessful. At alibig time he also did research on
Mr Berezovsky. He found that on 24 March 2003 thxrdslition Unit arrested Mr
Berezovsky, following a request from Moscow, anat thlr Berezovksy was released
on bail. Three days before the arrest the Homec®fiiad rejected his application for
asylum, which he had originally made in October 20Dhe extradition hearing was
adjourned, and on 10 September 2003 the Home Qifioemed Mr Berezovsky that
he had been granted asylum. A newspaper repaneaéttradition hearing mentioned
the Claimant as the officer in the case.

On 15 March 2006 Michael Gillard met Source C. Aftiescussing other matters,
Source C said that if Mr Hunter was paying a pobf&cer that would be hard to
prove. Source C suggested Michael Gillard mightaysee if the Claimant attended a
race meeting at Cheltenham together with Mr Hurtéichael Gillard went to the
race meeting, but did not see Mr Hunter or therGdeut.

It was shortly after this that Michael Gillard réesd the print outs from the CD-
ROM from Mr Gillard. These documents included ledgeof ISC on Sage
accountancy software. These showed that in thentemhs before Mr Berezovsky's
asylum application was granted in September 20808, dompanies associated with
him (both of them named in the article) had paiiS6G almost £600,000. The details
of the payments recorded ‘Intelligence and Inforordt and ‘Monitoring’. One
operation was referred to as ‘Atkinson’. One of gnt-outs bears the general
heading ‘ISC Global (UK) Ltd Nominal Activity’ andives the name of the account
as ‘Keith Hunter Suspense A/c’. There are a nunabgrayments recorded on and
between 16 January 2003 and 1 April 2003. The Betacorded include the word
‘Noah’, for example, ‘Noah re: Mr Atkinson’ and ‘ldb (1 of 5). These total
£20,000. The ISC Insider had told Mr Gillard thakiAson was a reference to Mr
Berezovsky, and Source C had said the same.

Michael Gillard regarded it as significant that ffexiod during which these payments
were made was also a period during which the Claimes at the Extradition Unit.
He referred to three circles of information whiatincided in time: (1) payments by
Mr Berezovsky to ISC; (2) payments recorded fron€ I® ‘Noah’; and (3) the
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69.

70.

71.

72.

73.
74.

75.

Claimant working at the Extradition Unit. Michaeilli@rd then wrote the following in
his statement: “From all the above it appeared thate was no cogent reason to
discontinue our investigation into [the Claimankle extradition squad, payments by
his friend Keith Hunter for information relating 18&C’s client Boris Berezovsky.
Furthermore | was aware from my knowledge of thecsdist squads at [MPS] that
the Claimant was likely to have confidential infation at his fingertips”.

On 22 March Michael Gillard met with Source C. Heliéves that it was at this

meeting he was given a copy of a one page memomnaaddressed to Mr Hunter and
to Mr Brown from Nick Hudson, ISC’s chief financialanager regarding ‘Taxation

issues’ (“the Hudson memo”). Source C said to Métt@illard that someone at ISC
had tipped off Mr Hunter during the Christmas 2@@%iod that he and the company
were being looked at by the media.

The Hudson memo is undated. It starts with the wdf@ith you asked me to list my
concerns regarding the tax treatment of certaianinl transactions’. The memo
goes on to express concerns about cash paymeneshyd8C as follows: “However
legitimate these may be they will inevitably attrattention in any tax inspection or
audit”. It contains further warnings of the dangefsnaking payments in cash. There
is nothing in the document to link it to any pautar period or payment, whether
relevant to this action, or at all. There is a n@nbf the possibility of a ‘disgruntled
ex-employee’ using records of cash transactions meeans of furthering a claim or
‘simply to create trouble’.

Michael Gillard then refers in his statement to gwditical situation at the time, in
particular Anglo-Russian relations, and states:

“Having considered all these elements of the sta@tarted to
consider the possibility that [MPS] was ignoringe th
intelligence it had received from the ISC Insider political,
diplomatic or other reasons”.

On 19 April Michael Gillard met with Mr Calvert tdiscuss the story (they had
previously discussed it on 28 February). It waseadrthat Michael Gillard would
progress the story.

The main events that followed are set out aboyaeds 21 to 29.

Michael Gillard considered that the responses nmdé&ehalf of Mr Hunter added
weight to his view of the seriousness of the aliega. On 27 April Mr Calvert had
sent an e-mail to Mr Hunter in terms similar togbauoted at para 25 above, except
that the sentence corresponding to the last semtgmated above is categorical. The
introductory words “We understand that” are omittéidreads: “Noah has been
identified to the police as” the Claimant. In a weersation with Jack Irvine that
afternoon Mr Calvert asked if Mr Hunter recognisat/thing like operation Noah.
Mr Irvine replied that “he checked his files anériis none of that”.

On all of this material Mr Rampton submits thaives reasonable for the journalists
to believe that the investigation had not been ptexch by their own actions.
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76.

77.

78.

79.

80.

On 28 April Mr Hunter’s solicitors sent a four pagply to the e-mail of 27 April
addressing each question, and denying the allewatim that letter the solicitors
wrote “neither Mr Hunter nor his companies haveuapgnse account”. Michael
Gillard considered that answer to be significamigonsistent with the documents he
held. The solicitors also wrote that “Noah is aj@cb name that was used by Mr
Hunter's companies in relation to a client mattevlichael Gillard considered that
answer was significantly inconsistent with what kisine had said on the telephone,
and that on his view of the documents, Noah cooldoe an operation. Mr Rampton
submits that the obvious conclusion to draw wag ta Hunter probably had
something to hide

On 28 April Mr Calvert sent another e-mail to Mr ider and Mr Irvine, asking
guestions, including about Mr Hunter’s relationshijph the Claimant. Mr Hunter's
solicitors stated that they had been friends famiy five years. On 2 May Mr Calvert
wrote to Mr Hunter’'s solicitors asking on what tarie would be prepared to be
interviewed. It was in response to that letter oMy that on the same day Mr
Hunter’'s solicitors wrote the e-mail quoted in parpara 30 above and the letter of
the next day.

There were matters raised on behalf of Mr HunteicwiMichael Gillard discounted.
Mr Irvine said that he was aware that Mr Brown “Heeen mixing it for [Mr Hunter]
for a couple of years” (meaning spreading falseBpode said Mr Hunter and Mr
Brown had fallen out (as Michael Gillard was alrgagvare), and that Mr Brown had
been making wild allegations, and was a very bitian. He said

“.. we do know that Brown has been feeding outramedible
amount of horseshit and that hence the referen¢ketavord
malice in it ....... Try and check out this Nigel Browguy
because we do know that he has been pouring & [mison.
He is a very bitter man apparently.”

The e-mail of 2 May from Mr Hunter’s solicitors wemn:

“Secondly, both myself and my clients are fully agvaf the
allegations that you make. What my firm was retjogds for
The Sunday Times to demonstrate the basis forlkbgasions,
other than the malicious and uncorroborated statesnef
former business associates. It is now clear froor yetter that
you have no such evidence, which again makes itesdrat
difficult to understand why The Sunday Times sesmntent
on accepting what it has been told by another iddai when
the allegations have and continue to be deniedebemently
by my client and DS Flood. Whilst, I cannot begm
understand what would motivate The Sunday Timeadapt
such a position, the fact you still confirm yourtention to
report the allegation and the investigation that fresulted from
your own actions seems to show that you are prdparect
maliciously against my client.”

Michael Gillard also considered and discountedasgntations made on behalf of Mr
Berezovsky. His solicitors had written that theegéitions made no sense because the
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extradition unit would have no confidential inforiem of any value to Mr
Berezovsky in the conduct of the defence of theagion proceedings. Michael
Gillard discounted this response because he caesidieat MPS would be in the best
position to know whether there was information white Claimant could have
passed to Mr Hunter, and if there were none thers MPuld have dismissed the
allegations as obviously ill founded. Instead, & Brump informed them on 9 May,
the Claimant had been removed from his post.

Michael Gillard records in his statement that afterhad visited the offices of ISC in
April 2006 ‘a former ISC employee came forward t@lain that there had been a
major shredding operation at the company’.

THE DOCUMENTS PRODUCED BY MPS

82.

83.

84.

85.

One document produced by MPS is a report dated @# 2008 in response to a
request from TNL for disclosure of documents by DRS$s signed by John Levett,
A/Detective Chief Superintendent, Head of Inteltige, from the office in Putney. He
states:

“In February 2006 two officers from DPS met with aw
individuals who wished to pass information to DPS i
confidence. The meeting took place at an hotelandon. [The
Claimant] was discussed and the officers madeladabrd of
this, and this is held within the command”.

On 1 May 2009 the Directorate of Legal ServiceddtS wrote a detailed letter in
answer to requests made on behalf of TNL. Therlettduded the following:

“We can inform you that at the meeting in Februag06
intelligence was received, but, as with all suclligence, it
needed to be developed bearing in mind that muchhef
intelligence received in relation to Police Offis#tolice Staff
can be proved to be false or malicious. That pdesl not
been completed and no SIO had been appointedtpramtact
by The Times in late April 2006".

Other documents produced by MPS are the notes rpdeCl Crump upon his
appointment as Senior Investigating Officer dat8dApril 2006, and the Report of
his investigation dated 2 December 2006. In theoRepCl Crump states that it
relates to an investigation into allegations magé&te Sunday Times in April 2006,
namely that a corrupt relationship existed betwdernHunter and the Claimant. DCI
Crump’s notes are to the same effect.

Under the heading “Background to incident” the Répets out Mr Calvert's email to
Ruth Shulver of 28 April 2006,and says:
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87.

88.

89.

90.

91.

“Upon receipt of this message, Ruth Shulver frone th
Directorate of Public Affairs contacted the DPS aad
investigation commenced”.

According to the Report, searches yielded a nurnbdocuments. Those apparently
regarded as important included ones derived fromrcbes of the offices and
computer of Mr Hunter, and from ISC’s bankers. Tiaimant, Mr Hunter and others
were interviewed.

One of the others interviewed was Mr Brown. Heestah interview that he had no
knowledge of any project or person named Noah vagard to ISC. He alleged that
Noah was likely to be a story made up by Mr Huiriesrder to make money from his
Russian clients, but admitted that he had no ecielém support this allegation.

There is no reference in the Report to informatommunicated to MPS in February
2006. But in so far as any information communicateMPS in February was in the
form of documents emanating from ISC’s offices, &oth its bankers, then the same
or similar information may have been obtained fi8® when DCI Crump searched
those offices as part of his enquiry. For exampite, Report refers to documents
relating to Atkinson, and states that a numberheigces made out to cash in respect
of project Noah were obtained from ISC’s bankersaAneeting at the IPCC on 12
September 2006 attended by DCI Crump and DS Lowi. @6 stated that

“there are various accounts relating to client/joéoyments.
There are entries relating to Noah showing payment2-3
thousand pounds”.

It is not clear that DCI Crump had the same infdiamaor documents as those
obtained by Michael Gillard. The reason for thisassfollows. At the meeting with
Michael Gillard and Mr Calvert on 9 May 2006 DCludrp and two other officers
asked the journalists what they, the journalistsjldt help the police with. Michael
Gillard gave some information, including that iretmonths before Mr Berezovsky
was granted asylum there were payments totallifQE® to Noah and that it was
possible that Mr Hunter provided money for the @iant's expenses in relation to the
sensitive information. Michael Gillard’s note ofetimeeting ends: “We gave them no
documents and said The Sunday Times had none”.80hugjust 2006 DCI Crump
again asked TNL to provide to him all documentariglence it may hold. Mr Brett,
the Legal Manager of TNL replied that “TNL ... has documents relating to your
investigation into DS Flood”. Michael Gillard’s elgmation for the answers given to
those requests is that the documents were heldirbgelf, and he is a freelance
journalist.

A copy of the application for a search warrantespect of the Claimant’s home and
other premises was among the documents subsequaéstlgsed by IPCC. It is dated
3 May 2006 and signed by an officer other than @@imp or DS Low. The only
basis given in writing to the judge for grantingetlwvarrant is “Information ...
received from Mr Calvert of The Sunday Times Inigegton Unit...”

There is some inconsistency in the evidence ashé¢odate on which the search
warrant was obtained and executed. In his Repoit@0mp states it was on Friday
28 April. At a meeting with Michael Gillard and M¢alvert on 9 May he said it was
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executed on Friday 5 May. Nothing turns on the dai¢ the date on the application
for the warrant, and what DCI Crump said on 9 Magem to me to be more likely to
have been 5 May than the date of 28 April givethenReport.

92. DCI Crump’s notes dated and timed 28 April 2006waetn about 3pm and 4pm
contain references to Michael Gillards’ investigas, follows:

“Overview

Situation: Some intelligence and information hasrbeeceived
which indicates that a serving Police Officer [{@mimant] is
having a corrupt relationship with ex MPS officereith

Hunter, who now runs a private security companye basis of
the allegations is that [the Claimant] monitors radition
requests/warrants for several high profile Russmtividuals
residing in the UK. If and when one comes in heissl/
Hunter and seeks to deflect the request. For thistét pays
him. An investigation by the Sunday Times has disiadd the
above and they are planning to print this SundayAR@il.

Having been provided with this information today8/04/06,
we are now planning a reaction investigation....

Factors: The key factor around this investigatisrthat [the
Claimant] is aware of it already and in all likeditd Hunter as
well. Another factor which may impact is that therg is likely

to break in The Sunday Times this weekend...

Necessity: The allegation is a serious one ... Thosfavill
become known in the public domain. It is necesdarythe
DPS to investigate the allegations to either pribsen ... or to
exonerate the officer which may be the result ghalicious
allegation.

Options: At this stage, because the ‘cat is effetyiout of the
bag’ we are limited to what we can do. We are i&stl to a
reactive investigation based on intelligence aridrimation. At
this stage we have NO concrete evidence.

Risks: ... The Sunday Times is already seeking in&tiom on
when the MPS became aware of these allegationswdwad
they have done to date! ... there is also the passitk to any
informant linked to this investigation.

Decision: No arrest at this time Reason: All we éhas an
allegation and some background intelligence andrimétion
which has not been verified”.

93. No one from the MPS was called to give evidencechdel Gillard does not accept
that the notes and Report of DCI Crump, or by icgilon the application for the
warrant (although he was not specifically askedualibis document), contain a
truthful statement about the investigation. He rraans that the investigation by MPS
conducted between 28 April and up to (and beyoneldiate the article was published
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was into allegations made at the meeting in Fepr2@06, and begun before 27
April.

TNL have not attempted to prove that MPS, in patacDCI Crump, were lying (as

Michael Gillard alleged in his evidence) when tladlyibuted the investigation to the
allegations made on 27 April by The Sunday Timas ®Br Rampton poured scorn

on the suggestion by the Claimant that what DCIn@rwsaid about the origin of his

investigation was the truth. Michael Gillard and Malvert said they did not believe
that the police would start such an investigationtiee unsupported allegations of a
newspaper. They had never known that to happen.Cllvert stated, and Mr

Rampton submitted, that a search warrant wouldbeogranted on such a basis. Mr
Price replied to this submission by referring te topy of the application for the

search warrant, which appears to show that it waistgd on that basis.

The burden of proving the defence of qualified peye lies on TNL. If their defence
depends upon proof that there was in the periodAgiil to 2 June 2006 an
investigation into allegations made by the ISC dasito MPS (as opposed to
allegations made by the journalists), then theyehiailed to discharge the burden of
proving that. Mr Rampton does not accept that TNlegence does depend upon that.
He submits that TNL’s defence depends only on li@journalist knew and did.

| also find that IDG did receive intelligence ratgf to the Claimant before the
approaches by The Sunday Times on 26 April, but tthe Investigation Command
was not brought in until 28 April. | considered abavhat the evidence is as to the
nature of the intelligence that the IDG receivea] ¢ghe date it received it. All that
evidence comes from Michael Gillard’s investigaamth his own sources, and none
of it from MPS. There is no material before me updrich | could make any finding
that IDG, or any other department of MPS, probaloigducted any investigation into
the intelligence received from the source who agghned them. In my judgment they
probably did not.

This comes very close to, and may be the samehasyiéw that Michael Gillard
himself had formed by mid April 2006. Although heated that he ‘suspected that the
DPS was not properly investigating the matter’, whanderstand he believed was
that by mid April the DPS was not investigatingalit Hence his perception that the
matter should be brought into the open ‘to enshet they did’. Michael Gillard
changed his mind after 27 April. The responseshbeived on 28 April from MPS led
him to understand that there was then an ongowestigation. He did not believe the
information passed on to him by Mr Hunter’s sobcst, namely that the investigation
then being conducted was into the journalists’ ailegations. So he believed the
ongoing investigation was the one which he now g¢inbtnad started, or ought to have
started, in February.

THE EVIDENCE FOR THE CLAIMANT

98.

Mr Price made the following submissions. Althoudiistis a trial of a preliminary
issue only, it cannot be conducted without regarthe actual context in which the
issues arose. Moreover, at the trial Michael @lllan particular gave evidence in
detail about adverse views which he had formed atheuClaimant and Mr Hunter.
While the court must not trespass on the mattdes/aiat only to justification, it

would not be fair that this judgment should contaathing from the Claimant’s side
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by way of evidence. A libel action is brought fttve purpose of vindicating a
Claimant’s reputation. Moreover, much of the maiewas not only unchallenged,
but it is in fact truly common ground. | shallugt to the issue of relevance below.

The Claimant’'s unchallenged evidence, which | atcépcludes the following.
Although Michael Gillard did not know this at thiene, the circumstances in which
the MPS Press Office called Michael Gillard weref@®ows. On the evening of 26
April Mr Hunter called the Claimant and informedrhthat two men claiming to be
journalists had been to his brother’'s house, wagriinknow where he lived, and that
that was all that Mr Hunter knew. Mr Hunter made dall because at the time there
was a disagreement between the Claimant and hikdsrdout both were friends of
Mr Hunter. Mr Hunter gave the Claimant the nam&lofCalvert.

The Claimant was concerned about his own secuntparticular because his work
had recently been in relation to terrorists. Hegbned his line manager, who told
him to inform the Commander with overall resporigipifor the Extradition Unit.
The Claimant told the Commander he did not knowtwia approach was about. The
next morning the Commander informed the Claimait the had asked the Press
Office to find out what it was about.

Late in the afternoon of 27 April 2006 the MPS Bre&3ffice forwarded to the
Claimant the e-mail of that date addressed to hinvib Calvert and he was shocked
and dismayed at the allegations it contained. WD€h Crump attended his home to
execute the search warrant, he served on the GlaimEorm 163 and informed the
Claimant of the allegations which had been mad&Hhsy Sunday Times and that they
(DCI Crump and DS Low) were required to investigawse allegations. He
describes the impact of the subsequent events hoself and his wife, both the
impact upon their reputations, and upon their fegi Towards the end of his
statement he adds:

“It is an occupational hazard for a police offitkeat complaints
will be made. Many of these are malicious and malosurd. |
would add that | do not recall ever being the sttbf# any
investigation or complaint via the service of Forb63

throughout my unblemished service. My integrity hever
been in doubt, and in 2005 | received my long serand good
conduct medal from the Commissioner”.

It is apparent from what Mr Irvine said at the tifpara 76 above), that Mr Hunter
immediately suspected that Mr Brown was the 1SGdbrs In his second witness
statement he gives numerous reasons for maintathiaigview. He also identifies
who he believes to be Sources A B and C. He sthtgdsach of Mr Brown and those
who he identifies as A and B had issues with hird Ais business, and an axe to
grind against him. As to Source C, he says thav&® not in the same category, but
there had also been a fall out between them. Aadjr noted, | am not asked to make
findings of fact as to the identities of the sogtddut the evidence does establish that
Mr Hunter was in dispute with former colleagues &imat whether the sources were
these individuals or others, Michael Gillard and Gitlard were probably correct to
have identified, as they did, that their sources ingerests of their own to pursue that
were adverse to Mr Hunter.
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The Claimant joined the police force in 1983. In8B&89%e was selected to be a
detective. In 1990 he became a sergeant and il 2@O started work in the
Extradition Unit.

During his career he has received numerous comrtienda Some of these are the
following:

) March 1986 Deputy Assistant Commissioner's Commegaondor diligence
and detective ability in a racial attack involviagson;

i) 1991 Chief Superintendent's Commendation for lestupr and detective
ability for results achieved whilst in charge ofmliledon Burglary Squad;

1)) September 1999 Central Criminal Court Commendafmn investigative
ability and case preparation in a complex murdeestigation involving 4
defendants;

Iv) May 2000 Assistant Commissioner's Commendation eadership and
detective ability in high profile murder investigat;

V) January 2005 director of FBI's Commendation foeinational co-operation
in locating and arrest of Walsh Thrasher, wante&Bl

Vi) January 2007 letter of thanks and appreciation fiwad of Home Office
Judicial co-operation unit for the “highly efficieand professional manner” in
the planning of four co-ordinated arrests of Rwandar criminals;

vi) 7 January 2007 thank you letter from Commander M&ln in work
undertaken involving ninety suspected Albanian rateds in the UK;

viii) 8 June 2007 letter of thanks and appreciation fRmmsecutor in Italy for
planning and arrests of two suspected terrorists;

iX) November 2007 letter of commendation from Chief §able of West
Yorkshire in organising and assistance given inrétern to the UK of a man
wanted for the murder of a police officer;

X) 10 August 2008 letter of thanks and praise for ggsionalism and the arrest
and subsequent evidence given at the trial of awsanted in the USA for the
murder of his wife and infant child.

The Claimant is acknowledged as the leading expemxtradition in the police
service. He is the author of the MPS response tiicl& 95 of the Schengen
Information Systems. He contributed to the ACPOmMdeandum of Understanding
on Article 95 sent out to all constabularies. Hss lgiven numerous presentations,
participated in Home Office working parties andestipublic work of that kind. At
the Extradition Unit he started as a Detective 8angjin charge of a team of three
Detective Constables. That was one of three teditie same size.

The Claimant has known Mr Hunter for very many gedheir families are good
friends and they share an interest in racing. Mntdr was originally a friend of the
Claimant’s brother, with whom he has also remaifmigshdly. He was aware of ISC
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and of its business. They discussed the diffiealMir Hunter had had with his former
business partner Mr Brown, but they never discussatiers which were confidential
to the Claimant’s work.

Under the Extradition Act 1989 the involvement loé tExtradition Unit started after
the warrant had been issued by a judge. It isdilty of the Claimant and his

colleagues to find and arrest the person namedt Thacommonly done by

appointment. Warrants are sometimes issued wilhattached as happened in the
case of Mr Berezovsky. If that is not the casentadail application will commonly

be made at the first appearance. That is ofteerldeof the involvement of the police
unless there are further requirements from the tcourthe Crown Prosecution

Service.

Under the Extradition Act 2003 the procedures afferént but the involvement of
the police is no greater. Under both Acts thera ocedure known as Provisional
Arrest. The requesting state applies for a prowai warrant on the basis that the
suspect is believed to be at risk of leaving thisgliction. The role of the police is to
identify the person in question, to identify thhetlegal criteria are satisfied and to
seek the provisional warrant. A judge has to liesfead that theras the necessary
urgency. Interpol contacts the Extradition Unitedily and the Home Office has no
involvement until the arrest has taken place. JPpbeson concerned is bailed and
remanded in custody after arrest. The requestaig $ias sixty days to satisfy the
court in this jurisdiction. This procedure is dgrased, because if the papers are not
in order for any reason, the person concerned sshdrged and the process will
merely have served to alert him or her.

Mr Berezovsky was arrested under the 1989 Act. éwmonly happens, the court
clerk contacted the Claimant to say that the coas to issue the warrant with bail
attached, and to ask questions on suitable baiflitons. While the police make
suggestions it is the court that imposes the cmmdit The conditions in the case of
Mr Berezovsky were ones which apply to the overwiiedy majority of balil
applications. Once the person concerned has agpearcourt proceedings are open
and in the public domain. In the case of Mr Beusky the claimant did not know
about the warrant for his arrest until he receitrezicall from the Court clerk about a
week before his arrest. The arrest took placeiwitio or three days of the issue of
the warrant. The arrest was by arrangement wélsadiicitors.

On the night of 28 April 2006 the Claimant had beenduty in Wales. He arrived
back after performing other work on the™28pril at about 6pm. He then received
the call from Mr Hunter to which | have alreadyeneéd and the matter proceeded as
| have described.

Sometime previously he had arranged to take FriBayApril off to spend the day
with his wife. During that day he called Mr Hunter ask what the matter was all
about and Mr Hunter gave him details of his busndispute with Mr Brown. He
was concerned about the allegations, which hessgageuntrue, and sought the advice
of a representative of the Police Federation.

The search of the Claimant’s home under the wameast as described above. DCI
Crump had told the Claimant that he was to be readdvom the Extradition Unit.
He states that this hit him very hard, coming adidtout of the blue and because of

Draft 19 October 2009 12:37 Page 25



THE HONOURABLE MR JUSTICE TUGENDHAT Flood v Times News Newspapers Ltd

Approved Judgment

113.

114.

115.

116.

117.

118.

his real passion for his work. That decision hadrbtaken by his superior in the unit.
As already described he had informed his supes@omn as he had found out about
the allegation. The search lasted for about twardio During the search he spoke to
his superiors in the Extradition Unit who informbitn that he should not come into
work. Items removed included two mobile phonegy bwthree diaries (including his
wife’s personal diary because it had in it the achtetails of Mr and Mrs Hunter) his
personal computer, his laptop, his notepad, his ongward and other items.

The Claimant was off work with ill health when theicle was published on 2 June
2006. He had no warning that it was to be pubtishide was informed of it that day
and when he read it he said he felt horrified acklt® his stomach. To be accused of
taking bribes is about as bad as it could get. hidd spent years establishing a
reputation and building trust and relationships aoly with his colleagues in the
police service, but also with the CPS the Homed@fficounsel and others. He felt
particularly aggrieved that The Times represeniied fhe had been accused of taking
bribes in circumstances where the only accusatinade against him were by the
Times themselves.

He states that in the police service there is aggrattitude of “no smoke without
fire”. He has often felt that he has had to defeimdself in conversations with other
detectives and explain that he was completely exab@@ following the police

investigation and that he is suing The Times.

His statement includes other matters which arevaele only to any further
proceedings which may take place in this action.

In his first witness statement Mr Hunter also spgeak the friendship which had
existed for so long between the Claimant, the Cdait's brother and Mr Hunter. Mr
Hunter and the Claimant’s brother joined the MP8ets together in 1976. Mr
Hunter has never worked with the Claimant or wiih lbrother directly or indirectly
during their years in the MPS. As a former polafécer he enjoys many other
genuine friendships with currently serving andregtipolice officers.

Mr Hunter met Mr Brown in about 1998 when they wikoth working independently.
After that they both started carrying out more warith Mr Curtis, a solicitor, at
whose suggestion Mr Hunter and Mr Brown started. ISGat was in October 2000.
Mr Curtis was chairman and would be able to intc&lelients. These included
Russian individuals and corporations and otheitutgins. In the summer of 2002
Mr Brown left for Israel at short notice due to ga@mal problems. He continued to
work for ISC in Israel. Mr Hunter and Mr Brown dit get on well in their business
relationship. After Mr Curtis died in 2004 his gam was taken by Mr Hume-
Kendal. The business expanded but in around Fgb2@05 Mr Hunter told Mr
Hume-Kendal that he and Mr Brown could not contiriaework together. The
business was divided during the period Februar@t¢tober 2005, with agreement
being signed on 3 October 2005. The business waded into three between Mr
Hunter, Mr Brown and Mr Curtis’'s estate. Mr Huntrbsequently bought out the
interest of the estate. Mr Brown was not happywhe agreement and became bitter.

ISC had a diverse client portfolio comprising oihks, law firms and accountancy
firms, large corporations and high net-worth indivals. It employed a number of
persons. Mr Hunter denies the allegation that & gaid payment to the Claimant
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whether directly or indirectly or to any other pmrsengaged in law enforcement in
the UK. He denies that he ever discussed conialematters relating to clients with

the claimant or with anyone else. ISC did receapproximately £500,000 from

Bowyer Consultants and Tower Management. Both eongs were invoiced in

connection with “Project Atkinson”.

The services provided were security consultancye@sng the physical and technical
risk to the client, his business and family): alecic counter measures (sweeps) of
homes and offices; intelligence gathering by Rusdiased sources referred to as
Project Noah; and general investigations includingveillance, anti surveillance and
equipment purchases. The term “monitoring” is usedlescribe the activity of
Russian based sources when Project Noah. Thisawasdl embracing information
gathering project. The intelligence gathered eelato investigative activities
conducted by Russian Prosecutor General’s offideere were other matters involved
as well. Neither that project nor other projeaswhich he refers and which were
mentioned at the trial, included any extraditiosuiss whatsoever.

As to the “suspense account”, Mr Hunter states bigatvas unaware that such an
account existed until the allegations were abouig@ut to him in the course of the
interview with DS Low as part of his investigatiomlis financial director informed
him that the account was “a posting station” foyrpants which, at the time when
they were entered there, were unallocated to dacpkat project. It was a ledger
rather than an account. In 2002 and 2003 ISC waslg small outfit with a limited
system. Cash payments are a regular and legitipsateof ISC’s business. None of
the money referred to in these proceedings wastpaide Claimant or used for any
illegal purposes. Mr Hunter’s witness statementsuide description in detail of the
differences that arose between himself and thevitgials who he subsequently
identified as sources.

During the trial Michael Gillard made a number afvarse references to matters
which had been investigated while Mr Hunter waseaviag police officer. Mr
Hunter explains these and the fact that he wasezated following an investigation
on the basis that there had been no evidence admns He produced his certificate
to the effect that his service to retirement hadnbexemplary. None of Michael
Gillard’'s statements to his discredit were put by R&émpton to Mr Hunter for him to
comment upon.

THE LAW

Reynolds public interest privilege

122.

123.

In Reynolds v Times Newspapers Ltd [2001] AC 127 the House of Lords reconsidered
the weight which the law accords to protectionegfutation and freedom of the press,
and redressed the balance in favour of greateddreeto publish matters of genuine
public interestJameel v Wall Street Journal Europe Sorl [2007] 1 AC 359 paras 35
and 38.

Mr Rampton submits that ilameel Lord Hoffman summariseBeynolds as requiring
that the article as a whole should be on a maft@ublic interest (at [48]), that the
inclusion of the defamatory statement should bé glathe story and should make a
real contribution to it (at [51]), and that the pgetaken to gather and publish the
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information should have been responsible and fir[%3]). In regard to this last
requirement, the following summary Bonnick was expressly approved by Lords
Hoffman and Scott idamee! (at[57] and [136]):

“Stated shortly, thé&eynolds privilege is concerned to provide
a proper degree of protection for responsible jalism when
reporting matters of public concern. Responsiblerjalism is
the point at which a fair balance is held betweemedom of
expression on matters of public concern and thatagipns of
individuals. Maintenance of this standard is in theblic
interest and in the interest of those whose rejmstare
involved. It can be regarded as the price jourtsly in
return for the privilege.”

124. As Lord Bingham said idamedl at para 33:

“Weight should ordinarily be given to the professb
judgment of an editor or journalist in the absemfesome
indication that it was made in a casual, cavakipshod or
careless manner”.

125. The Convention rights in issue here are Art 8 andl8. They read as follows:
Article 8:

"1. Everyone has the right to respect for his gava. life, his
home and his correspondence.

"2. There shall be no interference by a public arit with the
exercise of this right except such as is in acamwdawith the
law and is necessary in a democratic society inrttexests of
national security, public safety ... for the protentof disorder
or crime, ... or for the protection of the rights aneedoms of
others."

Article 10

"1. Everyone has the right to freedom of expressiohis right
shall include freedom to hold opinions and to reeeand
impart information and ideas without interferencg fublic
authority ...

"2. The exercise of these freedoms, since it cawmigh it duties
and responsibilities, may be subject to such foitrea)
conditions, restrictions or penalties as are piesdrby law and
are necessary in a democratic society, in the aster of
national security, ... or public safety, for the pation of
disorder or crime, ... for the protection of the righion or
rights of others, for preventing the disclosureirdbrmation
received in confidence, or for maintaining the autly and
impartiality of the judiciary.”
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126. The question whether the subject matter of thelartvas a matter of public interest
depends upon the effect of the article as a wharhe, not upon the effect of the
particular defamatory statement which is complailmédwhich, unless it has no
contribution to make to the overall effect of theicke, should not be isolated for
separate consideratiodamedl (at[48] and [51]).

127. The question whether the defamatory statementuss &r not is irrelevant; it is a
“neutral circumstance”Jamed per Lord Hoffman at [62])

128. The question whether or not it is responsible is #ense for a journalist to name a
person such as the Claimant is to be decided ifdighe of guidance given by the
House of Lords sincBeynolds.

129. In Re S (A Child)(Identification: Restriction on Publication) [2005] 1 AC 593 Lord
Steyn said at para 34:

".....it is important to bear in mind that from a repaper's
point of view a report of a sensational trial withaevealing
the identity of the defendant would be a very much
disembodied trial. If the newspapers choose nobtdest such
an injunction, they are less likely to give pronmnoe to reports
of the trial. Certainly, readers will be less irtgtied and editors
will act accordingly. Informed debate about crintipastice
will suffer.”

130. Similar statements have been madénine BBC [2009] 3 WLR 142 para 25 — 26 by
Lord Hope of Craighead and 65-66 by Lord Brown afda-under-Heywood.

131. There is no dispute between the parties that thelwwd of police officers in general
and police corruption in particular, is a matteirgérest to the community. So that in
principle the first test ifReynolds is satisfied in this case, so far as the subjexiten
of the article is concerned.

132. Mr Price does not dissent from Mr Ramptons’s statenof the law, so far as it goes.
He stresses that what is required is that the st both to gather and to publish
the information should have been both responsihdefair. He emphasises that if the
publication complained of has passed the publier@st test then, in the words of
Lord Hoffmann at paras 52 and 54Jafmee!:

“... the inquiry then shifts to whether the stepsetako gather
and publish the information were responsible and.faThe

guestion in each case is whether the defendantvedhairly

and responsibly in gathering and publishing therimfation”

133. He also cites the words of Lady Hale at paras M4®, draws a distinction as follows:

“the publisher must have taken the care that aoresple
publisher would take to verify the information pishled ... The
requirements in ‘reportage’ cases, where the poudliss simply
reporting what others have said, may be ratheedfft.”
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134. Lord Hoffmann also refers to reportage at para MR.Price submits that in the
present case the allegations are reporting what®tmave said (namely what the ISC
Insider has said), and so the naming of the Claimmarst be justified, if at all, on the
grounds applicable to such cases. But, he subrafisrtage is not available where the
accuser is not namedRoberts v Gable [2008] QB 502 paras 53 and 61. Mr Price
notes that Mr Rampton has not attempted to juitéypublication on that basis.

135. In my judgment there is a difficulty for Mr Pricendhis submission. The House of
Lords did not consider idameel that there needed to be any consideration of the
information which led the Saudi Authority to putetttompanies on their list for
monitoring, but only of the information that theyerg on the list. All that was
required inJameel was verification of the making of the accusatiand the Saudi
Authority’s response to it, not verification of theformation made to the Saudi
Authority, and which led to the monitoring: see@&0. So the House of Lords did
not consider that the defence should fail becaus#idi not meet the conditions
necessary for the application of the principleatia) to reportage.

136. Mr Price made a more radical submission. He redetoethe passage iReynolds at
p205F where Lord Nicholls concluded by saying “Aimgering doubts should be
resolved in favour of publication”. The new guidangiven by the House of Lords
sinceReynolds was decided, namely Re S governs how the court should hold a fair
balance between freedom of expression on matterpubfic concern and the
reputations of individuals. That case was decide@dtober 2004.

137. In Re Sthe House of Lords was concerned (as it subselgugas inln re BBC), with
whether the court should permit the name of ansextin criminal proceedings to be
reported. The principles at stake were the priViggeof the individual accused, and
his family, on the one hand, and freedom to reporteedings in court on the other
hand. The issue did not arise in the context oambetion, because under the law of
defamation, if the name could be published, then ghblication would be on an
occasion of privilege. So the protection of repotathad to be put in place at an
earlier stage, if at all, by prohibiting publicatio

138. The balance between protection of reputation aeediom of expression requires the
same approach in whatever legal context it arided.ord Hope and Lord Brown of
Eaton-under-Heywood said in BBC at paras 8 and 54, the court is a public authority
for the purposes of s.6 (1) of the Human Rights @98, and must act compatibly
with the Convention rights. He went on to say this:

“16 The BBC claim to assert this right on behalf af gublic.
Their position is that the information that they stvi to
broadcast is information which the public has atrig receive.
Section 12(4) of the 1998 Act states that the cowrst have
particular regard to the importance of that Connentight
and, among other things, to the extent to whicé dr would be
in the public interest for the material to be psbéd. As
Sedley LJ said irbouglas v Hello! Ltd [2001] QB 967, para
136, the court must also bear in mind when it igl@gpg that
test that the qualifications in article 10(2) ageralevant as the
right set out in article 10(1). The phrase "foe throtection of
the reputation or rights of others" is the quadifion that is in
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point in this case. Millar for the BBC submits thiats in the
public interest that a programme that identifiegnDelation to
the rape in the context of the removal of the deybbpardy
rule should be broadcast. There are two questibes),, that
must be answered. Would disclosure of D's idemtitguch a
programme engage his article 8 Convention right®oJ does
his article 8 Convention right outweigh the riglthieedom of
expression under article 10 which the BBC wish sseat,
bearing in mind the qualification in article 10(2)?

17 As in Campbell v MGN Ltd [2004] 2 AC 457, these
arguments involve the familiar competition betwéeedom of

expression and respect for an individual's privakythat case,
Lord Nicholls of Birkenhead said, at para 12:

"Both are vitally important rights. Neither haspedence over
the other. The importance of freedom of expressias been
stressed often and eloquently, the importanceigégpy less so.
But it, too, lies at the heart of liberty in a modestate. A
proper degree of privacy is essential for the vieling and
development of an individual.”

As Lord Hoffmann said, at para 55, there is no tjoesof
automatic priority. Nor is there a presumptiorfamour of one
or the other. The question is rather as to thenextewhich it is
necessary to qualify the one right to protect timelenlying
value that the other seeks to protect. The outcase
determined principally by considerations of promorality:
Douglasv Hello! Ltd [2001] QB 967, para 137, per Sedley LJ".

139. Lord Brown expressed it this way at para 55:

“Lord Steyn ... described, at para 17 Ré §, what he meant
by "the ultimate balancing test" (as to "the intaypbetween
articles 8 and 10"), in four propositions deriveoni Campbell
v MGN Ltd [2004] 2 AC 457:

"First, neither article haas such precedence over the other.
Secondly, where the values under the two articles ia
conflict, an intense focus on the comparative irtgpure of the
specific rights being claimed in the individual essis
necessary. Thirdly, the justifications for intenfgy with or
restricting each right must be taken into accouginally, the
proportionality test must be applied to each."™

140. Lord Brown went to say at para 69:

“... to my mind D's best argument for asserting atiooing
article 8 right to anonymity is that suggested by meble and
learned friend, Lord Hope of Craighead, at parao2zhis
opinion. | agree with Lord Hope that the presumptiof
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innocence is of relevance ... under article 8 inagoaf it bears
on D's reputation.”

141. The reference to Article 8 bearing on a persomsitation reflects a further important
development in the law sindgeynolds, namely the recognition that reputation is a
Convention right within Article 8, at least in soro@ses. That came €umpana and
Mazare v Romania (Application no. 33348/96), 17 December 2004; (2005) 41 EHRR
14, para 91, and subsequent Strasbourg case lake. fglcent cases incluéarako v
Hungary 28 April 2009 No 39311/05, para 22-23, and thagerred to in the Partly
concurring Opinion of Judge Jociene, includiPfgifer v Austria 15 November 2007,
No 12556/03, para 35. | shall adopt the same assumas that adopted by the Court
of Appeal inGreene v Associated Newspapers Ltd [2004] EWCA Civ 1462; [2005]
QB 993 para 68, namely that a person’s right tdgatchis or her reputation, at least
in a case such as the present, is amongst the ggaranteed by Art 8.

142. The recognition of reputation as an Article 8 riglmd the consequential necessity of
applying to defamation cases the ultimate balant@sgfromRe S had not occurred,
even by the timelameel was tried at first instance in late 2003 (see J30D AC
p362H). In consequence, neiti@ampbell nor Re Swas cited inJameel. There is no
reason to suppose that it would have made anyreifée to the outcome damee
(or for that matter any of the othBeynolds cases that have come before the courts) if
Re S had been cited. But there will be cases wherevotg the course enjoined in
that case will or may make a difference to the tdta Reynolds defence. However,
the approach of the House of LordsJamed is fully consistent wittRe S. Once it is
understood that the court must perform the "themalte balancing test", it follows
that the failure of a journalist to satisfy onelaird Nicholls ten tests cannot of itself
be fatal to his defence.

143. InInreBBC Lord Hope, after concluding that Art 8 was engaigethat case, set out
the tests that then had to be applied in para 23:

“23 The question then is whether publication of thetdfahat
the BBC wish to publish in the exercise of theighti of

freedom of expression under article 10 can befjedtiunder
article 8(2). The tests that must be applied aed gettled.

They are whether publication of the material pussiee
legitimate aim, and whether the benefits that wél achieved
by its publication are proportionate to the harmattmay be
done by the interference with the right to privacyAny

restriction of the right of freedom of expressiorusn be

subjected to very close scrutiny. But so too mustrastriction

on the right to privacy. The protection of privdife has to be
balanced against the freedom of expression guaenby

article 10: Von Hannover v Germany 40 EHRR 1, para 58.
One must start from the position that neither t&cnor article
10 has any pre-eminence over the other. The vahaseach
right seeks to protect are equally important. Thestion is
how far, as article 8(2) puts it, it is "necessdoy'the one to be
qualified in order to protect the values that tlileeo seeks to
protect”.
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144. There is little dispute that the publication by TNt the words complained of in the
present case is in pursuit of a legitimate aimhéligh Mr Price’s points go to this
issue, they are best seen in my view as directgutdportionality. When he came to
the issue of proportionality Lord Hope said:

“27 There remains the question of proportionality. aminst
the public's right to receive information thereDis right to be
protected against publication of details of hisvgte life. But
the weight that is to be given to his right hasbt judged
against the potential for harm if publication dtedee place. ...

28 There is a risk, as Lord Pannick has pointed ottD's

being tried by the media. That, of course, ise&odeprecated.
If this happens it will add to the effects on hergonality that
will flow inevitably from the mention of his namen ithe

broadcast. ...”

145. The criteria inReynolds were set out by Lord Nicholls as follows at p204-5

“The elasticity of the common law principle enables
interference with freedom of speech to be confiteeavhat is
necessary in the circumstances of the case. Th#idty
enables the court to give appropriate weight, imays
conditions, to the importance of freedom of expmsdy the
media on all matters of public concern.

Depending on the circumstances, the matters takentinto
account include the following. The comments alesitative
only. 1. The seriousness of the allegation. Tlenserious
the charge, the more the public is misinformed dhd
individual harmed, if the allegation is not tru2. The nature of
the information, and the extent to which the subjeatter is a
matter of public concern. 3. The source of thernmfation.
Some informants have no direct knowledge of theneve
Some have their own axes to grind, or are beind fuai their
stories. 4. The steps taken to verify the inforomat 5. The
status of the information. The allegation may halready
been the subject of an investigation which commaedpect.
6. The urgency of the matter. News is often asbafile
commodity. 7. Whether comment was sought from the
plaintiff. He may have information others do natspess or
have not disclosed. An approach to the plaintiff mot always
be necessary. 8. Whether the article containedyisteof the
plaintiff's side of the story. 9. The tone of thdicle. A
newspaper can raise queries or call for an invasstig. It need
not adopt allegations as statements of fact. 18e T
circumstances of the publication, including theitign

This list is not exhaustive. The weight to be gite these and
any other relevant factors will vary from case @s& Any
disputes of primary fact will be a matter for thuey;, if there is
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one. The decision on whether, having regard tatmitted or
proved facts, the publication was subject to qigalifprivilege
is a matter for the judge. This is the establishexttice and
seems sound. A balancing operation is betterezhiout by a
judge in a reasoned judgment than by a jury. Qwee, a
valuable corpus of case law will be built up.

In general, a newspaper's unwillingness to disclbeadentity
of its sources should not weigh against it. Furtiteshould
always be remembered that journalists act withbatenefit
of the clear light of hindsight. Matters which arbvious in
retrospect may have been far from clear in the loéathe
moment. Above all, the court should have particudgard to
the importance of freedom of expression. The pdessharges
vital functions as a bloodhound as well as a waighd The
court should be slow to conclude that a publicati@s not in
the public interest and, therefore, the public madright to
know, especially when the information is in theldieof
political discussion. Any lingering doubts shotid resolved
in favour of publication.”

146. In my judgment Mr Price is correct when he subntiiat the last sentence cannot
stand as the law today, in the light of the subeatjgtatements of the House of Lords
in Re S and In re BBC. The law now requires the court, to consider tae t
circumstances referred to by Lord Nicholls, in ademce with the guidance in those
cases. The reference in item 1 to the individuahdgpdarmed includes, of course, a
reference to what is now recognised as interferemite the individual’'s Article 8
right to reputation. And other points, for exampland 8, are particularly relevant to
the question of fairness and the proportionalityany interference with an Article 8
right.

147. Lord Nicholls explained in some depth the two valaestake. He said at p200-2001:

“... there is no need to elaborate on the importasidde role

discharged by the media in the expression and conuation

of information and comment on political matters.islthrough

the mass media that most people today obtain iffe@irmation

on political matters. Without freedom of expressioy the

media, freedom of expression would be a hollow ephc The
interest of a democratic society in ensuring a fresss weighs
heavily in the balance in deciding whether any aintent of

this freedom bears a reasonable relationship tqtinpose of
the curtailment. In this regard it should be kepmind that
one of the contemporary functions of the mediavestigative
journalism. This activity, as much as the tracdhtibactivities
of reporting and commenting, is part of the vitaler of the
press and the media generally.

Reputation is an integral and important part of dngnity of
the individual. It also forms the basis of mangid®ns in a
democratic society which are fundamental to itsl4veing:
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148.

149.

Jamedl
150.

whom to employ or work for, whom to promote, whoondo

business with or to vote for. Once besmirched byraounded
allegation in a national newspaper, a reputationbsadamaged
for ever, especially if there is no opportunityviadicate one's
reputation.  When this happens, society as well tlas

individual is the loser. For it should not be sogpgd that
protection of reputation is a matter of importamedy to the

affected individual and his family. Protection reputation is
conducive to the public good. It is in the puliterest that the
reputation of public figures should not be debafdskely. In

the political field, in order to make an informezhoice, the
electorate needs to be able to identify the goodielkas the
bad. Consistently with these considerations, humights

conventions recognise that freedom of expressionois an

absolute right. Its exercise may be subject td sestrictions
as are prescribed by law and are necessary in aalatit

society for the protection of the reputations dfers.

The crux of this appeal, therefore, lies in idemtf the
restrictions which are fairly and reasonably neags$or the
protection of reputation”.

What has changed is that the House of Lords hase siacognised that neither
freedom of expression nor reputation has any prpsuen priority, and that the
approach laid down iRe S must be followed. The formulation of Lord Hopelmre
BBC para 23 of the tests to be applied may be addptédel. They then serve as a
summary of what Lord Nicholls set out in more deita his ten non-exhaustive
factors. The tests would then be as follows:

“They are whether publication of the material pesua
legitimate aim, and whether the benefits that wél achieved
by its publication are proportionate to the harmattmay be
done by the interference with the right to repuotaiti

The result is that the factors identified by Lordciwlls have to be considered
separately, both as they relate to freedom of egpra, and as they relate to the right
to reputation. So, for example, Lord Nicholls statieat “the more serious the charge,
the more the public is misinformed and the indigldoarmed”. That is focussing on
the right to reputation. But as he also said, ihgasve journalism is part of the vital
role of the press. Investigative journalism tenasdsult in serious allegations. The
seriousness of the allegation may also supporjotlm@alist’s contention that there is
a public interest in the making of the allegatidnrecent example may be certain
allegations that MPs have been claiming as expensasey spent for private
purposes.

Given its importance as the most recent and au#time statement of the law in
relation toReynolds public interest privilege, it is important to bearmind what the

Jamed case was about, and how it resembles, and is widt@guished from, the
present case. As summarised by Lord Bingham:
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151.

152.

153.

“4 The qist of the article ... was that the Saudi Aaa
Monetary Authority, the kingdom's central bank, wast the
request of United States law enforcement agenmesjtoring
bank accounts associated with some of the couningst
prominent businessmen in a bid to prevent them flmimg
used, wittingly or unwittingly, for the funnellingf funds to
terrorist organisations. This information wasihttted to "US
officials and Saudis familiar with the issue”. time second
paragraph a number of companies and individuale wamed,
among them "the Abdullatif Jamil Group of compahmko, it
was stated later in the article, "couldn't be reacHor
comment"

5 The jury in due course found that the article mefé to was
defamatory of both respondents. They may have retwtel

the article to mean that there were reasonable ngouo
suspect the involvement of the respondents, omaitizely that
there were reasonable grounds to investigate tletviement of

the respondents, in the witting or unwitting furimgj of funds

to terrorist organisations. For present purposesimmaterial
which defamatory meaning the jury gave the passage
complained of, neither of which the newspaper sough
justify....

6 ... Thus there were questions about whether, andhat
extent, the kingdom was co-operating with the Uhiftates
authorities in cutting off funds to terrorist orgsations. This
was, without doubt, a matter of high internatioingbortance, a
very appropriate matter for report by a seriousspaper. But
it was a difficult matter to investigate and repaince
information was not freely available in the kingdand the
Saudi authorities, even if co-operating closelyhwitose of the
United States, might be embarrassed if that face webecome
generally known”.

In the present case the meanings complained ofnagesimilar range: reasonable
grounds to suspect, or reasonable grounds to igast the Claimant being involved

in corruption. But the meaning may be less serioudameel, because the article

included the words ‘wittingly or unwittingly’, whit could not be said in the present
case.

Another similarity is that the Wall Street Jourmals reporting an investigation by an
investigatory authority, in that case the Saudibdaa Monetary Authority, and in the
present case the police.

But an important difference between that case hedptesent case is thatJameel

the allegation that there was any investigatioallavas dependent upon the reliability
of the sources in that case. That became one oMmtie issues in the case. By
contrast in the present case there has never bgedaubt that by the time of the
publication on 2 June 2006 there was an investigatto the Claimant. MPS had
made a press announcement to that effect. So theceso whose existence and
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reliability were in question idJameel have no equivalent in the present case. The
source for the existence of the investigation i@ finesent case is the investigating
authority itself, MPS. There is no mention in tipeeches in the House of Lords of
any consideration of the existence or reliabilifytlee sources of the information or
allegation being investigated by the Saudi Autlyoflthere could not have been. It is
clear that the journalist idameel had no access at all to any source as to why the
Saudi Authority was investigating any of the comparon the list disclosed by the
journalist.

Submissions on the Reynolds criteria
154. The parties’ submissions are as follows.

Points 1 and 2. The seriousness of the allegatindghe nature of the information

155. Mr Rampton submits that the article does not coravegeaning at the upper end of
the scale of gravity. In other words, it is not gested that The Times has said that
the Claimant is in fact guilty of corruption. Theiele must be read a whole, and not
just the title, which as he put it ‘gilds the lijyhat is it overstates the substance of the
article itself.

156. Mr Price submits that the allegation, relatingtadoes to corruption, is as serious as it
can be for a police officer. The strength of thesecagainst him is presented as
powerful. Naming the Claimant, or even identifyitige Extradition Unit, added
nothing to the story, or not enough to justify dpso. Mr Price submits that there is
no public interest in reporting an investigationthé stage at which The Times
reported it. He enlarges on this submission, argatidressed separately below.

157. Mr Price further submits that the quality of théormation was poor in the sense that
the most that the ISC Insider was able to say haisthe Claimant could be Noah, but
he did not know whether he was or not, and he dicknow of any information that
might have come from the Extradition Unit. FurtMr Price submits that Michael
Gillard should have appreciated that the police d&&ulv opinion of the quality of the
information, since that would explain why they haal progressed the investigation.

158. Mr Rampton responds that there was in fact an tigaason by the police, so they
must have regarded the quality of the informatisrsafficient for them to commence
such an investigation.

Point 3. The sources of the information

159. Both parties address this point on the footing thedfers to the information Michael
Gillard alleged was being investigated, not thersewf the fact that there was an
investigation. The reason for this is that while MPS was the source for the fact that
there was an investigation, MPS had not announogthiag else. So the source for
the information in the article about what they wereestigating could only be the
Sources A, B and C, and the ISC Insider.

160. Mr Rampton submits that Michael Gillard understoloak his source (the ISC Insider)
had given to the police the same information. Tharee provided documentary
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161.

evidence which he had given to DPS, namely the Nég¢ewas in a position to know
about the underlying matters and to understandnatéSC documents.

Mr Price submits that the sources obviously hadnérest of their own (an axe to
grind) and no direct knowledge either that ISC heceived information from the
Extradition Unit, or that any payment had been magésC to the Claimant. Michael
Gillard and Mr Gillard did not deny that the sowsd®d their own interests to pursue,
but only remarked that this was commonly the casie sources.

Point 4. Verification

162.

163.

164.

Mr Rampton submits that Michael Gillard had invgated all that he could. He had
verified with Sources A and B that information haden given to DPS. He had
verified with Mr Berezovksy’s representatives thathad been a client of ISC. The
ISC accounting document showed cash withdrawalspyments to Noah. The
journalists understood the MPS press statement8oRARril 2006 to refer to an
investigation that had started before they hacdaike matter. They had reason not to
accept the statements from Mr Hunter’'s represemsitihat the police investigation
was prompted only by their raising the questioas they had.

Mr Price submits that the journalists do not prdtém have attempted verification of
the accusation (as opposed to verification of tteking of the accusation, and the
alleged police response to it). So, he submits,dase can be defended, if at all, as
one of reportage, but not otherwise. A defenceenftral reporting, where it applies,
relieves the journalist of the obligation to veri#yindeed it makes verification otiose,
since it would involve the journalist in abandoningutrality (as Simon Brown LJ
points out iNnAl Fagih v HH Saudi Research and Marketing [2002] EMLR 13
para.50). If, on the other hand, verification weaquired, it would, by virtue of the
repetition rule, have to be of the truth of the li@€ider’s reported “accusation”.

Mr Price submits that the journalists could andustidhave checked to find out if
there was any confidential information that thei@knt could have passed to ISC.
Since the Claimant’'s unchallenged evidence is tmatdid not have any such
information that would have shown the poor quatityhe information received from
the sources. Mr Rampton responded that the josteatiid not need to check this.
They had been informed by the police on 9 May #mainvestigation was in progress,
following a search of the Claimant’s home. The @olvere best placed to know if the
Claimant had any confidential information, andtifvere clear that he had none, then
they would not have carried forward the investigatas they did.

Point 5. The status of the information

165.

Mr Rampton refers to Michael Gillard’s evidence ttlthe allegation against the
Claimant was not just a rumour, or just an allegatiThe ISC Insider had gone to
great lengths to give it to the DPS.
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166.

Mr Price submits that the information has no stauall. It is just an allegation that

was being investigated.

Point 6. Urgency

167.

168.

Mr Rampton does not suggest there was any urgenaiaking the publication that it
did. But TNL waited until 2 June before making fibjlowing the representations
made in response to the questions raised on 28. Apri

Mr Price submits that there was no reason not taitathe outcome of the
investigation.

Points 7 and 8. Comment sought from the Claimadtthe gist of his side of the story

169.

170.

171.

Mr Rampton submits that TNL sought comments frora @laimant (and others
concerned) and published the denials that the @latirmade, as well as denials from
Mr Hunter, which added weight to those of the Ckaitn The article also included
their statements that they were willing to co-openaith the police. Mr Rampton
submits that whatever the reason (and he madeitimsen of the Claimant in relation
to this), the journalists had done what they caaldut the allegations to the Claimant
personally for his comments.

Mr Price submits that it is unfair to ask for a goant from a person in the position of
the Claimant, namely one who is reported to bestligect of an investigation into an
allegation of corruption. It interferes with hisght to silence in the criminal
investigation and so engages his Convention rightier Art 6. It follows that while
the article does contain his denials, it does mottain details which the Claimant
might have been free to disclose if he had not béensubject of a criminal
investigation.

Mr Price submits that there was further informatiginmen by Mr Hunter which
should, in fairness, have been included in theclartiThe article should have
reproduced Mr Hunters’ statement that the investigahad been triggered by the
guestions raised and allegations made by the jbstha

Point 9. The tone of the article

172.

173.

Mr Rampton submits that this was factual, adamese!.

Mr Price submits that whatever its form, the aetisériously overstates the value and
guality of basis for the ISC Insider’s allegati@md omits matters which could have
been added to show the strength of the Claimaetisadb.

Point 10. The circumstances of the publication

174.

Mr Rampton submits that the article was publishaty @after months of enquiries,
which included looking into the backgrounds of timglividuals concerned. The
publication was not by Michael Gillard alone, whasvhimself an experienced

Draft 19 October 2009 12:37 Page 39



THE HONOURABLE MR JUSTICE TUGENDHAT Flood v Times News Newspapers Ltd

Approved Judgment

175.

investigative journalist, but also by Mr Calvertidaby the editorial team of TNL, a
newspaper with great experience of investigativerjalism.

Mr Price submits again that, at the stage whiclptiiee investigation had reached in
February, and on 2 June, the public interest wapedaively, against a parallel
investigation by journalists, and against publmatat any time before the outcome of
the police investigation. Once the outcome of theestigation was made known,
TNL did not publish that outcome as a matter ofluinterest. All they did was to
seek to use the prospect of such a publication cfwhiever took place) as a
bargaining counter in their negotiations with tHai@ant.

Qualified privilege on reports of investigations

176.

177.

Some of Mr Price’s submissions mentioned above rieelde considered in more
detail. He submitted that it could not be in theblpuinterest for the press to be
conducting an investigation in parallel with anestigation by the police, and for the
press to disclose matters which the police wouldand could not disclose.

There was an argument Jamedl which has some similarity to a submission made by
Mr Price, and it was rejected. Jameel Lord Scott said this at para 142:

“142 Finally the judge appears to have regarded it as
reprehensible or, at least, inconsistent with ‘oesgble
journalism" for the "Wall Street Journal Europe" have
published a story disclosing the names on a let e United
States authorities had undertaken to keep confaler@oupled
with this is the denial by SAMA and the Saudi batikat the

list existed: see para 54 of the judgment. Thagudaid, at
para 58:

"where there was an inter-governmental agreemeint tmo
reveal the names of those being investigated irligihe against
terror, cogent grounds are required to show why fhblic

interest called for that agreement to be breached.”

| would, for my part, answer that point in two waysirst the
importance of the story was not the identity of tlaenes on the
list but that therewas such a list, evidencing the highly
important and significant co-operation between theited
States and the Saudi authorities in the fight egderror. The
names gave credibility to the story. Second, Ivknaf no
government that discloses information to which gefity may
attach otherwise than with great reluctance. Subje D
notices and the like, it is no part of the dutytlod press to co-
operate with any government, let alone foreign govents,
whether friendly or not, in order to keep from tpeablic
information of public interest the disclosure ofiefhcannot be
said to be damaging to national interests.”

178. As to the dangers of parallel investigation, MrcBricited two examples from the

evidence. First, there was Michael Gillard’s ownidewnce that following the
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179.

180.

181.

182.

journalists’ visit to Mr Hunter’'s office on 27 Apyrithere had been extensive
shredding of documents. Second, there were thes rait®Cl Crump made on 28
April, to the effect that as a result of the engsirand questions the journalists made
and raised on 26 to 28 April, the Claimant and Muntér were aware of the
investigation, which limited the effectiveness ohat DCI Crump’s investigation
could achieve.

As to the unfairness of the parallel investigatiang publication before the outcome
of the police investigation was known, Mr Price matiese submissions. First, as
already noted, he made submissions based on tivaadies Article 6 rights and his
inability to defend himself against the press atean while at the same time facing a
police investigation. Secondly Mr Price referred aolong line of authorities on
duty/interest qualified privilege at common law &this cases preceding the
development ofReynolds public interest privilege). Thirdly, he submittéldat the
police are subject to limits imposed by law as tatwthey can reveal about a suspect,
and it would be wrong if the media were not subjec similar restriction. Related to
this is his submission that the defence of TNL sanceed, if at all, only on the
footing that it is reportage.

Mr Price accepts that as a general propositiorpthsic interest in the exposure of
police misconduct is well-established. The faattthe police are investigating a
possible crime is also a matter of public interestd it will sometimes be in the
public interest to publish that fact: obvious exéespare the police investigation of
cash-for-honours, and now the investigation integtay fraudulent claims by MPs
for expenses. But he submits that there is no epuidlierest in publishing the
complaints, accusations, or hearsay statements mackgely to the police (often
under protection of absolute privilege), or the wloents and other evidence handed
in to the police. Most accusations against potitfecers are false or malicious, as
noted above. Publication of such accusations p@egd to the values of a democratic
society, and is more akin to the values of McCasthny or of societies in which
people may be ruined by anonymous denunciatiotisetpolice. TNL insists that the
accuser must be assured of anonymity, even if malicioud, then argues that the
accused must be exposed in the national media, evieiy detail of the accusation
and evidence that the press can discover, undeprtitection of privilege. Further,
Mr Price draws an analogy with reports of courtgeexdings in public, which attract
absolute or qualified privilege, by reason of thlp interest in such proceedings. It
cannot be argued from the undoubted public intenesburt proceedings, that media
publication of, for example, witness statementaftidavits not yet put in evidence in
open court is in the public interest: sgern v Piper [1997] 1 QB 123. The affidavit
which the defendant published in tBern case was in effect the accusation against
him by his accuser, which is essentially wiiké Times has published in the present
case. Such a publication is clearly not privileged.

| accept that there is force in these submissiBosit seems to me that the anomaly,
if such it is, that Mr Price draws attention taisonsequence &eynolds andJamee!.

In my judgment it is a point that cannot be vievesdits own, but must be considered
as part of the ultimate balancing test, which Iradd below.

The short answer to the other points raised by MeFseems to me to be that if they
were well founded, then they would have been ashnamcanswer to the Wall Street
Journal’s defence idamed as to TNL’s defence in the present case. But lldvadd
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183.

184.

185.

186.

the following observations, which lead me to thenaosion that none of these
arguments is sound.

The law provides for interference with the cour$gustice, or contempt of court. If
newsgathering interferes with a police investigatithen there are sanctions that the
law imposes, and even, in rare cases the posgibflén injunction, as occurred ax

p HTV Cymru (Wales) Ltd [2002] EMLR 11. In that case Aikens J granted an
injunction to restrain the media from interviewiwgnesses during a criminal trial. A
general rule that it is against the public interést the media to engage in
investigative journalism on a matter which is, iorthe media’s view) should be, the
subject of a police investigation must be far tadev

Mr Price submits that the journalists misled théiggoon two occasions. First they
asserted in the conversation with Ruth Shulver,iaride e-mail on 27 April to MPS,

to be put to the Claimant, that “Scotland Yard reee information early this year

alleging that Mr Hunter paid you for information..This was an overstatement, in
that the most the ISC Insider had said was thathMNwoald be the Claimant, and the
ISC Insider did not know about any information. &&t, on 9 May the journalists

misled DCI Crump by misleading him, or at leastifigi to respond candidly to his

request for the documents which Michael Gillardant had. On both occasions the
journalists were obstructing the investigation.

It is possible that there may be particular cadesrevthe public interest in there being
no interference with a police investigation is seaj that aReynolds public interest
defence would fail on the facts of the case in tjoes| make no comment on that,
one way or the other. But if that is so, this i2 sach a case. First, there is no
evidence that the journalists did in fact interfevigh the course of justice, or the
police investigation. Michael Gillard’s evidencehieh | accept, is that he considered
that possibility early in 2006 and believed theomfation given to him, to the effect
that Mr Hunter was already aware of the media’®redt. Second, there is no
evidence on which I could find that Mr Hunter digstioy any evidence following the
visit of the journalists to his office in April. Mdunter denied it, and it was not put to
him by Mr Rampton in cross-examination. Further Mishael Gillard stated, there
are channels of communication between the policé editors of responsible
newspapers, such as The Times and The Sunday Tim#sere is a danger of
interference with an investigation, or with mattegtating to the national interest or
national security, editors may be so advised bypinglic authority concerned, and
when so advised they generally respond as requétat consideration is mentioned
in Jameel also at para 86: if the US Treasury had indic#ttatithe information should
not be published, the Wall Street Journal wouldophdy not have done so. Michael
Gillard said that neither he nor his editor recdiamy such suggestion in the present
case.

The fact that a person is the subject to a poheestigation may well put him at a

disadvantage when asked by a journalist for comsnenta proposed story about the
investigation. In the present case there is nacisih of the journalists on the basis
that they failed to take sufficient trouble to abtahe Claimant’s comments. And

there is no criticism of the fact that the Claimahbse to respond by reporting the
journalists’ approach to his superiors as soom ascurred.
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187. In my judgment it cannot be a general principlet thgournalist is obliged to desist
from asking for comments of a person when they @intithat he is subject to a police
investigation. Here the article sets out the fheat the Claimant is subject to a police
investigation. That is what the story is about. Thaders can therefore judge for
themselves the significance, or otherwise, of ti&iag no greater comment from the
Claimant than is in fact set out in the articlertRar, inJamed (para 84) it was held
to be important that all that the claimant in thase could have said, if he had been
asked, would have been that he knew no reason mygna would want to monitor
his accounts. So he too was at the disadvantagetdieing able to give a comment
that would balance the allegations against hirMrifPrice’s submissions on this point
were correct, they would have been available tacthenant inJameel, and could, in
any event, hardly have escaped the notice of ttigeg before whom that case came
at its various stages.

188. Mr Price relies on what he refers to as to a &test stream of authority which
denies privilege to reports ax parte accusations, or interim stages of official
inquiries. The line of authority stems froRurcell v Sowler (1877) 2 CPD 215,
which concerned a report in a Manchester newspafperoceedings at a meeting of
the board of guardians for a local poor-law unionfact held in public, though the
CA considered that it would have been better haldgrivate, at whichex parte
charges of neglect were made against the plainkiéf, medical officer of a union
workhouse. Cockburn CJ said [p.218] that “it is ospible to doubt that the
administration of the poor-law is a matter of naéibconcern”. But that, plainly, was
by no means enough to give rise to privilege. MelLJ gave the reason for denying
privilege at p.221:

“Although [the board of guardians] admit the puldit an occasion when ex
parte charges are made against a public officeichwhay affect his character
and injure his private rights, it is most matetiadt there should be no further
publication; there is no reason why the chargesilshime made public before
the person charged has been told of the chargds)amhad the opportunity
of meeting them .......

Such a communication as the present ought to bineanin the first instance
to those whose duty it is to investigate the charge

| do not mean to say that the matter was not df gublic interest as that
comments would not be privileged if the facts hadrbascertained ...... But
that is a very different thing from publishing exrfe statements, which not
only are not proved but turn out to be unfoundefhat.”

189. Another cases cited Be Buse v McCarthy [1942]1 KB 156, but that is very different.
The publication was by a public authority. There #ords sued on were not a report
by a newspaper, but an announcement by a locabi@ytisconvening a meeting of the
council to consider the report of a committee rdopay loss of petrol from one of the
council depots. The notice included a completeyaufthe committee report, which
summarised the evidence which it had heard, anghreended that the employees,
who were named, should be transferred to othertiposi[pp.157-8, and foot of
p.164]. De Buse v McCarthy is an illustration of the principle discussedWood v
Chief Constable of West Midlands [2005] EMLR 20 andR v Chief Constable of North
Wales ex p. Thorpe [1999] QB 396. InThorpe the Court of Appeal held that police
should not generally disclose information that cante their possession relating to a
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190.

191.

192.

member of the public except for the purpose of, enthe extent necessary for, the
performance of their public duty. (These cases mlain why the police were not
as candid as Michael Gillard thought they oughth&we been in response to his
enquiries). These cases would now fall to be camsil not undeReynolds public
interest privilege, but under the Human Rights 2898 (“HRA”) s.6(1) and Article 8
directly, or, if applicable, under the Data ProimttAct 1998 (the 1998 Act): sédift

v Sough BC [2009] EWHC 1550 (QB). In any event, whd®eynolds public interest
privilege is the defence, the most that these cslsew is that the reputation right of a
claimant under Article 8 is of great importance amaist be taken into consideration.
The cases cannot be taken as going further thanQtizer cases cited includéténry

v BBC [2005] EWHC 2787 (QB) aniiller v Associated Newspapers [2004] EMLR
33. But as Mr Price accepts, these must be reagduio the subsequent case of
Jameel. On that basis, | do not find them of assistance.

Further Mr Price submits that in this case TNL'sigion is circular, in that the article
is a report of an investigation precipitated by ghernalists’ own allegations. There
are a number of observations to be made of thisnmdion. First, on 9 May 2006,
long before the publication on 2 June 2006, thenalists had been informed by the
police that a search warrant had been executdtedtlaimant’'s home. That requires
the grant of a warrant by a judge. The journaliggidence was that they were
surprised at the suggestion, and did not belidat, the questions they raised and the
allegations they put should have had led to theeisd a search warrant. | accept that
they were reasonably entitled to be of that statmiod. They did not have to accept
the statements of Mr Hunter's solicitors that itswthey who had started the
investigation. They checked with MPS, but were giwe further clarification.

Second, in any event, whatever precipitated thestngation, including the search
warrant, the fact was that by 2 June a police itgaon was in progress. Even if it
had been precipitated by the journalists, that @awdt have been a reason why they
should not report it (assuming other conditionsessary for reliance on Reynolds
public interest defence were fulfilled). This istr@ocase which is circular in the sense
that TNL were simply reporting that they had matlegations to the police. They
were not reporting that at all. What they were répg was that there was an
investigation by the police. The police do not awétically investigate every
allegation that is made to them. They decide whbainvestigate and what not to
investigate. So there is a very important diffeeebetween what the journalists may
have alleged to the police, and the fact that tbéce were carrying out an
investigation (even if that investigation may haesulted from what the journalists
alleged).

Whether there were strong, or reasonable, groundsuspect the Claimant of
corruption, or grounds which objectively justifiead police investigation into the
Claimant is a different point. That is the pointatharises on the defence of
justification. | make no findings about that point.

The relevance of facts not known to the journalist

193.

Mr Rampton submits that facts not known to the palist are relevant only to
allowing evidence to be adduced to show that ssuveere unlikely to have told a
journalist what that journalist says they told hidamed v Wall Sreet Journal
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195.

196.

(Europe) Sorl [2004] EMLR 6 at [31]-[32];GKR Karate (UK) Ltd v Yorkshire Post
[2000] 1 WLR 2571 at 2578F-2579A, where May LJ said

“... the existence or otherwise of qualified privieegs to be
judged in all the circumstances at the time ofghblication. It
IS not necessary or relevant to determine whether t
publication was true or not. None of Lord Nichalsl0
considerations require such a determination andesointhem
(for example number 8) positively suggest otherwiser is it
necessary or relevant to speculate (for the pugyosar
instance, of considerations 3, 4 or 7) what furtinésrmation
the publisher might have received if he had madeaemo
extensive inquiries. The question is rather whetirerall the
circumstances, the public was entitled to know phaeticular
information without the publisher making further chu
inquiries. The reliability of the source of the onfnation is a
relevant consideration, but that, in my view, i®judged by
how objectively it should have appeared to the middat at the
time. It is to be considered in conjunction witte thnquiries
which the defendant made at the time relevanteéa¢hability
of the source. If the defendant made careful ingsiikvhich,
judged objectively, reasonably justified a conabasthat the
source was apparently reliable, that will be a fpeesi(though
not determinative) indication in favour of the osicen being
privileged. If the defendant made no, or only pectory,
inquiries, a conclusion that the source was appigreeliable
will be less likely. In neither instance is a suipsent
investigation at trial into the actual reliabiligf the source
relevant”.

Mr Price submits that evidence of matters the jalishdid not know may be relevant
to the question whether he “made careful inquinesich, judged obijectively,
reasonably justified a conclusion”. And the conmuasto which such evidence is
relevant is not just the reliability of a source,the sense of whether the source was
telling the truth, but may include the reliabiliof the information. For example, in
this case Mr Price submits that the journalists rihtl enquire whether the Claimant
had any confidential information which might haveeh of interest to ISC’s clients,
and he criticised that as a failure on their part.

Moreover, Mr Price submits that there are particgleoblems where, as here, the
journalist maintains the anonymity of his sourc&s.Lord Nicholls pointed out in
Reynolds at p201:

“If a newspaper is understandably unwilling to thse its
sources, a plaintiff can be deprived of the makewaeessary to
prove, or even allege, that the newspaper actedessty in
publishing as it did without further verification.”

If the journalist does not disclose his sourcenaty be very difficult for the court to
assess whether the enquiries made by the journakse, judged objectively,
sufficiently careful inquiries which reasonably fified a conclusion. This is not the
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197.

198.

same as investigating what further informationghelisher might have received if he
had made more extensive inquiries. It may be th@uanalist has made all the
enquiries that were possible. It does not follovattithose enquiries reasonably
justified the conclusion which the journalist readh

In the event, | have reached the conclusions | hasehed in relation to the print
publication on the basis of the evidence for TNhg &dave drawn on the evidence for
the Claimant only in so far as it was uncontro@ysave in one important respect.
The evidence of the Claimant is relevant in my judgt to the assessment that has to
be made as to whether the interference with th@r@lat’s right to reputation under
Article 8 was proportionate. The test there is \betthe interference was
proportionate, not whether the journalists beliened be so.

However, in my judgment the evidence of the Claitmand Mr Hunter, and the
information in the documents obtained from the IPSGll relevant to the website
publication, and as to what relief is to be grantedelation to that in the future, if
any. This is discussed below.

THE BALANCING EXERCISE

199.

| turn therefore to consider the weight to be &t¢atcto the rights to be balanced in
this case. | do so on the basis that | do not neednsider further point 4 (the steps
taken to verify the information), and points 6 t@uegency, whether comment sought
from the Claimant, whether the article containesl gfst of the Claimant’s side of the
story, and the tone of the article). On all of thgmints | accept Mr Rampton’s
submission and find that no criticism can be madehat the journalists did.

Freedom Of Expression

200.

201.

202.

In favour of freedom of expression in this case aremy judgment, the following
main points. First, the question whether there deuption of public officials, in
particular corruption of police officers by wealtfgreigners resident in England, is a
matter of high public interest. It is similarly aatter of public interest that allegations
of such corruption may not be being investigated timely fashion by the police. As
Lord Nicholls said, a newspaper is entitled toeajsieries or call for investigation. It
was in pursuit of a legitimate aim that TNL pubbshthe article, with a view to
attempting to ensure that an investigation tookelar that it took place in a timely
fashion.

If it was to be published at all, then 2 June waistaoo early to publish. There would
be no point requiring a journalist to await theamme of a police investigation in
circumstances where his purpose in publishing ienseure that a timely police
investigation takes place.

Second, if the article was to be published atiallmy judgment it was within the
range of editorial judgments open to TNL to publishn the form they did. The
naming of the Claimant had the legitimate aimsne&d for it by Michael Gillard,
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204.

205.

206.

namely of adding to the credibility of the storyeypenting suspicion from falling on
other officers in the Extradition Unit and attractipotential withesses. Weight should
in this case be given to the professional judgnoérthe editor and the journalists.
There is no indication that the decision to publise article in the form it was
published on 2 June was made in a casual, cavslilgshod or careless manner.

Third, while the basis for the allegation was weaakthat there was no evidence that
the Claimant was Noah, or that any confidentiabinfation had been received by
ISC, nevertheless, as early as 9 May, and up tdirtteeof publication on 2 June, the
police had confirmed that they had had sufficiantdence to obtain a search warrant
and to carry out an investigation.

The fact that the journalists have not disclosesrthources in this case is of little
significance. The fact that payments were madast ¢o Noah was soundly based on
the documents. It has not been suggested thabtheglists ought to have doubted
the authenticity of these. If the sources had aaino give oral evidence that the
Claimant was Noah, or that ISC had received confidk information, then their
reliability would have been very much in issue. Bty did not, and so it was not.
Knowing their identity would not have strengthened weakened the case. The
background to the case, as known to the journaiistsuded that there had been a
parting of the ways between those involved in I8{biving the death of Mr Curtis.
The journalists were aware that their sources nbghpursuing their own interests.

| remind myself in particular of Lord Nicholl's admition that, is particularly apt in
the case of journalists and a defendant with tipeeence of those involved in the
present case:

“The press discharges vital functions as a blooddoas well
as a watchdog. The court should be slow to corechhadt a
publication was not in the public interest and,rélfiere, the
public had no right to know, especially when thiimation is
in the field of political discussion.”

The fact that | take account of these factors tdoeanterpreted as an endorsement by
me of the decision to publish. It is not for theudao express a view on the wisdom
of the publishers. | do no more than say that tii@sters are ones which it was within
the editorial judgment of the very experienced m@ii@rs and journalists in this case
to take.

The Claimant’s Reputation

207.

The right to reputation is not just of interestthe individual whose reputation is
damaged. The public importance of reputation, iigaar the reputation of a public
official, is a matter of public importance. This svexplained in general terms by Lord
Nicholls in Reynolds in the passage from p 201 cited above. The paskages
repetition, because the Claimant’s unchallengedemnge is that it applies specifically
to himself in this case:

“Once besmirched by an unfounded allegation in &onal
newspaper, a reputation can be damaged for eyezciedly if
there is no opportunity to vindicate one's repatatiWhen this
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2009.

210.

211.

212.

213.

happens, society as well as the individual is tsed. For it
should not be supposed that protection of reputati@ matter
of importance only to the affected individual and Family.

Protection of reputation is conducive to the pugbod. Itisin
the public interest that the reputation of publgufes should
not be debased falsely.”

In this case the Extradition Unit was deprivedled Claimant’s valuable services for
many months, to the prejudice of the public servités of obvious advantage to a
potential corrupter to know that if he can manipailthe media he can remove, or
credibly threaten to remove, an honest public sgriram his position.

It is necessary to distinguish the harm done byptltdication on 2 June 2006 from
the events that occurred on and between 27 Apdil2adune. It was during that period
that the Claimant was first removed from the Extrad Unit and suffered much of
the injury to his feelings. But he has not suedh@npublication of a libel by TNL to
MPS on 27 or 28 April. He has sued on the publeatn 2 June 2006 and thereafter.

In the present case, without trespassing imperbiissin to the issue of justification
which is still to be tried, | can take the followimto account. While the information
was sufficient to enable MPS to obtain a searchraméyr it was not a strong case, on
the basis of what was known to the journalists.réhveas no evidence known to the
journalists that the Claimant had received payméois ISC, and none that he had
disclosed confidential information. The ISC Insidted specifically said, as reported
in the article at para [5], that “Noah could be ederence to an officer in the
extradition unit”, not that Noah was in fact a refece to him. So far as known to the
journalists, the allegations were based on thes fi@t the Claimant served in a Unit
which might have had information of use to ISC'enis, and that he enjoyed a close
friendship with Mr Hunter, and that in his own paral circumstances he might have
been thought to be a potential target for corruptio Mr Hunter was that way
inclined. There was no evidence that Mr Hunter s@s$nclined, but his clients were
individuals about whom much adverse information lean published.

In addition, | remind myself that the Claimant amd wife suffered severe injury to
their feelings, which even affected their healtth@gh | must only take into

consideration the injury suffered as a result @ plublication on 2 June 2006. The
greater part of the injury to their feelings waffened on 28 April 2006.

| have not overlooked the points made to the etfeat there has been no subsequent
publication of the outcome of the investigationwhich no evidence was found to
support the allegation. But | do not consider thasubsequent failure to publish
matters which vindicate the reputation of the Ckmtncan affect the question whether
the publication itself is protected BReynolds public interest privilege. These matters
may, however, assume a different relevance inioglab the subsequent website
publications.

Many criticisms have been levelled at the journalen behalf of the Claimant. They
should not have assumed that if the police wersgatime to investigate (between
February and 28 April before they announced ansdtgation), that there was no
good reason for that. Even if the reasons werdeglto matters of international
diplomacy, that does not mean that they were insefft. Just because a police
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officer has the misfortune to have to incur per$@xpenditure on private matters,
and just because he has remained friends with raeiopolice officer who is now
engaged in a business with wealthy clients who mighinterested in confidential
information, is not a sufficient reason for suspegh police officer of corruption.

| do not endorse these criticisms, but neither dayl they are unfounded. They are
matters which go to the quality of the editoriatiganent, but do not take the case
outside the range of editorial judgment which thartis required to respect.

Striking the Balance

215.

216.

217.

218.

219.

In my judgment, the real issue in the present @aselation to the print publication

comes down to whether the journalism was respamsibthe sense of whether the
publication of the article, as and when it was ltgdd, was fair to the Claimant, that
is to say, whether it was a proportionate interfeeewith his right to reputation given
the legitimate aim in pursuit of which the publicatwas made.

Having considered carefully these points in paléicubut also all the other matters
referred to in this judgment, and having regardh® clear guidance given by the
House of Lords, first irReynolds and more recently idameel, | conclude that the
publication on 2 June 2006 was a proportionatefertence with the Claimant’s right
to his reputation, given the legitimate aim in purof which the publication was
made. | uphold the defence of qualified privilegereéspect of the publication in The
Times newspaper of 2 June 2006. The story wastabpalice investigation into an
allegation that an officer in the extradition un&d been corrupted by a former police
officer now working on behalf of very wealthy andntroversial Russians living in
England. That was a story of high public inter@te purpose of publishing the story
was to ensure that that investigation was carrigdpoomptly. That too was a matter
of public interest.

This is not to say that the judgment of TNL was @ody judgment in the
circumstances, but only that it was within the o permissible editorial judgments
which the court is required to respect. It is rfeg function of the court to express
views on whether it was a good judgment or not, lashainot do so.

The naming of the Claimant was within the ranggudfyments open to TNL in this
case, partly because it gave the story the inteeéstred to by Lord Steyn iRe S at
para 34 cited above, but more importantly becawdenaming the Claimant would
not have saved his reputation entirely. Ratheratld have spread the damage to
reputation to all the officers in the extraditiomitu

If and in so far as the Claimant’s complaint istttieere should never have been the
investigation at all, given the evidence availatien that is a complaint which is not
related to the publication of the article on 2 JAA66 or on the website.

THE WEBSITE PUBLICATION

220.

As already noted, the claim is brought, not onlyrespect of the print version, but
also in respect of the website version of the katicThere are before the court two
versions of the website printed out. The first yasted out by TNL. It is undated
and bears at its top the following in capital lette
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221.

222.

223.

224,

225.

226.

227.

“Warning this article is subject to legal disput#.should not
be relied on or repeated”.

The second version was printed off the interneinduthe trial on 13 July by the
Claimant’s lawyers. It is the result of a searchthe words “Gary Flood” using an
internet search engine. The second item in theflisesults is:

“Detective accused of taking bribes from RussiaiteSx

Being identified as Detective Sergeant GaryoBlo His
home and office were raided... the relationship betwe
Sergeant Flood and a former Scotland Yard Detective
operate with the enquiry. Sergeant Flood has re¢nb
suspended but his lawyer... Michael Gillard 02 Jug@&2The
Times”.

A click on that link brings up the article as seit @t the start of this judgment. In
addition to the words set out in this judgment ¢hare immediately after the name
Michael Gillard and the first paragraph of the tie following words, and no more:

“[this article is subject to a legal complaint]”

The difference between these two versions has @en lexplained in evidence. But
TNL have not disputed that the version printed bytthe Claimant’'s lawyers is
correct. | take it to be the version as it is cotiye available, whether or not it was
available in that form at the time of the issu@dfceedings.

The internet is not a complete resource. It costaihat people post on it. The Report
is not posted on the internet, so far as the ecel&efore me discloses.

Mr Price submits that where a defendant defendslasite publication on the basis of
Reynolds public interest privilege, he must do so by refieeeto the circumstances as
they existed at the time of the website publicattcmmplained of, and he cannot
simply rely upon the circumstances which prevaildthe time of the original
publication, that is to say the circumstances atttme when the words were first
published in any form.

This was considered and decided upon by the Cdukppeal inLoutchansky v TNL
Ltd (Nos 2-5) [2002] QB 783 at paragraphs 77 to 79 (upheld ims®ourg in its
judgment of 10 March 2009iimes Newspapers Ltd (Nos 1 & 2) v UK (Applications
3002/03 and 23676/03)). In that case the Defendant added the followidgr to the
website article there complained of:

“This article is subject to High Court libel litigan between
Grigori Loutchansky and Times Newspapers. It sthawdt be
reproduced or relied on without reference to TilNes/spapers
Legal Department.”

At para 17 of the judgment it is recorded that thal judge had held that “the
defendants had no reasonable grounds to contendatfter a certain date] they
remained under a duty to publish these articles dlve Internet, nor could they
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229.

230.

sustain a separate argument for a special "archivelllege” (the reference to
“archive privilege” is explained in the citationofn para 71, set out at para 230
below).

The question whether the so called single pubbeoatiule applied in relation to
Reynolds privilege was considered and decided in the judgroéthe Court delivered
by Lord Phillips of Worth Matravers MR at para 79:

“A subsidiary reason given by the judge for strgkiout the
defence was that the defendants had repeatedipligiped on
the Internet defamatory material that was the sbgg a
defamation action in which they were not seekingustify the
truth of the allegations without publishing any bfization to
draw to the reader's attention the fact that thehtiof the
articles was hotly contested. The judge considdhed the
republication of back numbers of "The Times" on bhiernet
was made in materially different circumstances frtdmse
obtaining at the time of the publication of thegomal hard
copy versions in September and October 1999. Weeadihe
failure to attach any qualifications to the artscfmiblished over
the period of a year on "The Times" website cowdtpossibly
be described as responsible journalism. We do ela¢ve that
it can be convincingly argued that the defendarasl &
Reynolds duty to publish those articles in that way without
qualification. It follows that we consider that tihedge was
right to strike out the qualified privilege defenicethe second
action although not for the primary reason thaghee for so
doing. For these reasons the Internet single patimic appeal
is also dismissed.”

The Internet single publication appeallinutchansky had arisen first on a different
point. It had arisen out of an interlocutory ortdgrwhich Gray J refused permission
to the defendants to re-amend their defence inobige actions to contend that “as a
matter of law the only actionable publication afi@wspaper article on the internet is
that which occurs when the article is first postedthe internet”, and so that the
publication sued upon in that case was outsideottes year limitation period. The
judge had rejected that submission on the authofiQuke of Brunswick v Harmer
(1849) 14 QB 185 anBerezovsky v Michaels [2000] 1 WLR 1004. The defendants
submitted that he was wrong to do so. Bagichansky paras 15-16.

The defendants argued that, in relation to a bdlo&, limitation period would in
practice never expire if the single publicationerdid not apply, and that this would
be an unjustifiable restriction on a writer’'s freed of expression, contrary to Article
10: Loutchansky para 65-71. The argument included in particular:

“71 Maintaining an archive of past press publmasi was a
valuable public service. If a newspaper defendaimichv
maintained a website of back numbers was to befimtiy

vulnerable to claims in defamation for years andnestecades
after the initial hard copy and Internet publicatieuch a rule
was bound to have an effect on the preparednegseahedia

Draft 19 October 2009 12:37 Page 51



THE HONOURABLE MR JUSTICE TUGENDHAT Flood v Times News Newspapers Ltd
Approved Judgment

to maintain such websites, and thus to limit freedof
expression”.

231. The judgment continues as follows:

“72 In answer to these submissions Mr Browne gtatig
emphasising that the principle in tbeke of Brunswick case 14
QB 185 that every publication of a libel gives rieea separate
cause of action is a well established principleEafjlish law
that was recognised by the House of LordsBenezovsky v
Michaels [2000] 1 WLR 1004. He submitted that this prineipl
was not at odds with the Human Rights Conventiaticke 10
recognised that the right of freedom of expresscmuld
properly be restricted "for the protection of theputation or
rights of others". The rule in tHeuke of Brunswick case was
part of the system of English law that balanced rilgat of
freedom of expression against the entitlement tiegtion of
one's reputation. If the defendants were exposdalbdity in
the second action they had only themselves to bléone
persisting in retaining the offending articles drweit website
without qualifying these in any way.”

232. The Court upheld the submissions for the claimant:

“73 ... In our judgment the crucial question in redatto this
part of the appeal is whether the defendants haagengood
their assertion that the rule in tBeike of Brunswick case is in
conflict with article 10 of the Human Rights Contien
because it has a chilling effect upon the freedéraxpression
that goes beyond what is necessary and proporéomata
democratic society for the protection of the repataof others.
74. We do not accept that the rule in theke of Brunswick
case imposes a restriction on the readiness totamaiand
provide access to archives that amounts to a gisptionate
restriction on freedom of expression. We accept e
maintenance of archives, whether in hard copy ortlos
Internet, has a social utility, but consider tia tmaintenance
of archives is a comparatively insignificant aspecfreedom
of expression. Archive material is stale news asgbublication
cannot rank in importance with the dissemination of
contemporary material. Nor do we believe that the lof
defamation need inhibit the responsible maintenawde
archives. Where it is known that archive matesabi may be
defamatory, the attachment of an appropriate notiaening
against treating it as the truth will normally remeoany sting
from the material.

75 Turning to the defendants' wider argument, ttug that to
permit an action to be based on a fresh disseromaif an
article published long ago is at odds with soméehefreasons
for the introduction of a 12-month limitation pediofor
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234.
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defamation. But the scale of such publication amglrasulting

damage is likely to be modest compared with thatthef

original publication. In the present case, as tlug¢ observed,
the action based on the Internet publication isslidry to the

main action.

76 The change in the law of defamation for whicle th
defendants contend is a radical one. In our judgrirezy have
failed to make out their case that such a changegisired. The
Internet single publication appeal is thereforemissed.”

Whether or not the scale of a website publicatesrd any resulting damage, is likely
to be modest compared with that of the originalljgation, will depend on the facts
of each case. But the judgmentLioutchansky was delivered eight years ago, in 2001.
Since then the use of the internet, and in padicof internet search engines has
increased. What has also increased is the amoungatdrial on the internet. In 2001
there were relatively few years of back numbersnelspapers available on the
internet. Since then each year’s publications Hmeen added. In most cases, as time
passes, the original print publication will becomereasingly difficult to access, and
would be forgotten. But the website publication|wi#main, and in some cases
(where the fame of a person has increased) it may be viewed with increasing
frequency. So a person’s reputation may be “damégeder” in the words of Lord
Nicholls in Reynolds at p201 cited in para 207 above. As | remarkedniother case,
guoting from an article by a well known media lawyehat is to be found on the
internet may become like a tattoGlérke (t/a Elumina Iberica UK) v Bain & Anor
[2008] EWHC 2636 (QB) para 55). Some actual andspeotive employers, and
teachers, make checks on people by carrying oerriet searches. An old defamatory
publication may permanently blight a person’s pextp. This may be so, even in
those cases where the allegation has been auth@iyarefuted, but the refutation is
either not on the internet, or, where it is on ititernet, its authority is not apparent,
or is not credited, on the footing that there issmake without fire.

Michael Gillard’s evidence was in itself an illstion of the dangers of the view that
there is no smoke without fire. In his evidencehis case he demonstrated at length
his view that past allegations against servingpomer police officers, even if rejected
in proceedings in which these were investigatethareed relevant to his assessment
of that police officer. | cannot give detailed exdes of these matters without giving
unjustifiable currency to defamatory allegations Which there is no evidence, but
which were advanced under the protection of pridlevhich witnesses enjoy in court
proceedings, and which the individuals concernetl ridbt have an opportunity to
comment upon.

Loutchansky was, of course, befordameel, but | see nothing idameel that casts
doubt on this part of the judgment lboutchansky, and Mr Rampton did not submit
that there was anything. On the contrary, at theetMr Browne was making his
submissions irLoutchansky, he could base them only on the qualification oficle

10, namely that freedom of expression could beiotstl “for the protection of the
reputation or rights of others”. The same argunteddy, assuming the recognition of
reputation as an Aricle 8 right, is, if anythingosger, since what is to be balanced is
no longer a Convention right (Art 10) against a+@onvention right (reputation), but
two Convention rights.
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Mr Rampton submits that the qualifications whichpeg@r on the website, in
whichever form they appear, make clear who the daimgnt is, namely that it is the
Claimant. | do not agree. The reader might wellarathnd that the complainant is Mr
Berezovsky, or one of the other Russians mentianette article, or Mr Hunter.
There is nothing to state that it is the Claimant.

Further Mr Rampton submits that TNL can rely on fhet that it offered to publish
the outcome of the Report, but this was rejectdadghi. He relies on the exchange of
correspondence that took place in September, lasvial

On 14 September 2007 Mr Brett, Legal Manager of TiNtote that TNL had been
notified the previous week by DPS that the invesdian into the Claimant had been
concluded and *“there was insufficient evidence toceed with any criminal

prosecution or internal police disciplinary procesghe letter includes an offer to
publish what is called “a News in Brief item whiglould run along the following

lines”. There then followed a draft consisting birde sentences. The first two
sentences summarised the gist of the allegatiordenrathe article complained of.
The third read:

“The Metropolitan Police’s Directorate of Professab
Standards has now concluded its investigation ifttee
Claimant] and found there is insufficient eviderioeproceed
with any criminal prosecution and [the Claimant]lwiot be
subject to any disciplinary process”.

On 24 September 2007 solicitors for the Claimaspoaded that this added insult to
injury, explaining:

“The investigation did not find ‘there was insuféaot evidence
to proceed with any criminal prosecution’. Thereswao
evidence, and, as a result, ‘no formal disciplinargceedings
will be taken against’ our client”.

Solicitors for the Claimant drafted their own foohApology. That did not follow the
words of the Report either, and was not acceptableNL.

On 28 September 2007 Mr Brett wrote that there weeraumber of important

witnesses who DCI Crump’s team were unable to spgakcluding the ISC Insider,

and that TNL would have to approach those witneggbg parties could not resolve
the matter in accordance with proposals that he fet out. The letter stated that if
the Claimant really did want what he called “a d@ll up report” to appear in the
paper (in the same terms as he had previouslyedffethe Claimant only had to say
so. Mr Brett added:

“But please be under no illusions that your clisrtbunsel ...
cannot then in any way hold it against [TNL] fort paublishing
a follow up report when this matter goes to triatlave rely,
not only on a plea of justification but also onRaynolds
qualified privilege defence”.
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The wording put forward by TNL is different fromahin the Report itself (“unable to
find any evidence” — see para 4 above). The communicabdmiL referred to by Mr
Brett, which is the source for his wordingr@ufficient evidence”), is a letter dated 4
September 2007 from DPS to TNL in which DCI Crumjpte:

“Having considered all of the available informatidram of the
opinion now that there is insufficient evidenceptoceed with
any criminal prosecution. | am also of the viewttingufficient
evidence exists to mount any internal police distapy
process”.

At this stage nothing turns on the difference betwthe parties on what was to be
published, because in the event TNL did not pubdisiz form of words along those
lines. It may become relevant in relation to therfaf any relief to be granted in due
course.

Each party was entitled to reject the form of wotdadered by the other in

correspondence. The parties to a dispute are higedkto settle it, and may choose to
litigate. But the risk in relation to thieeynolds public interest defence lay on TNL,

and not on the Claimant. It is for a defendant tkengood his defence. It may well
be good practice to seek to agree a form of follpmpublication in a case such as
this. But if there is no agreement, then the phblismust take his own course, and
then defend it if he can at trial. He cannot offez claimant a form of words which

the claimant refuses to accept, and then rely amh t&fusal to relieve him of the

obligation of acting responsibly and fairly, at deavhen the claimant’s refusal is
reasonable, as it was here.

The upshot is that in relation to the website, ThNds not put forward anything to
show that the continued website publication, withany updating or correction, met
the requirements of responsible journalism as tiveat by. It is true that the Claim
Form was issued on 31 May 2007, and technicallysdo® complain of website
publications in and after September 2007. But nintgs taken on that technicality.
Mr Rampton relied on the correspondence referrebbve.

Some of the factors that applied in relation to pin@t publication on 2 June 2006
apply to the website publications since then. Blére have been significant
developments since then. After September 2007 Théwkthat there had been an
investigation which had been completed, and theavoé of it. The status of the
information had therefore changed for the woRayifolds Factor 5). On 5 November
2008 TNL obtained copies of documents from IPCCsetsout above. No evidence
adverse to the Claimant’s case has come to light finy of the further investigations
to which Mr Brett was referring in his letter of Beptember 2007. TNL can no
longer state that the website publication inclugedair representation of the
Claimant’s caseReynolds Factor 8). His case now includes the favourableaue
to the investigation.

Nor can TNL rely on any of the public interest fastwhich they relied on in relation
to the print publicationReynolds Factor 2). And Mr Rampton has not advanced any
other. As already mentioned, one of the principgah{s of public interest advanced
for the print publication was that Michael Gillasdpurpose was to call for an
investigation, and, when he learnt that there waes t ensure that it proceeded in a
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timely fashion. That purpose had been fulfilledrtdL’s knowledge by 14 September
2007, and The Times has not continued to call forirvestigation, or otherwise
explain the continuing public interest in the wébgiublications.

A further factor is that the plea of justificatios limited, as set out above. It may or
may not succeed. Even if it succeeds, that woulddesistent with the Claimant
being entirely innocent. The most recent circumstato have changed since the
original print publication is that the Claimant akll Hunter have given the evidence
| have summarised above, and that they were askepiestions at all. This will be
relevant to any relief to be granted, and any trrtomplaint the Claimant may make
as to future publication on the website. But ibaf®es to the care that a responsible
publisher should take to verify the information psitred (see Lady Hale’'s words in
Jamed para 149). TNL do not challenge the Claimant'dlexce, but neither do they
act as a responsible publisher would act when fagdd such evidence. TNL have
been aware of the Claimant’s case, and his evidegmaz to trial in the usual way,
but have shown no response to it, such as woubkppeopriate to such unchallenged
evidence.

| reach the same conclusion in this case as thertGafu Appeal reached in
Loutchansky at para 79. The failure to remove the article fridra website, or to
attach to the articles published on The Times welssisuitable qualification, cannot
possibly be described as responsible journalisns fttot in the public interest that
there should continue to be recorded on the inteh@equestions as to the Claimant’s
honesty which were raised in 2006, and it is nat tta him. It is not in the public
interest for the reasons given by Lord Nicholl&Reynolds at p201 cited in para 207
above.

In the form in which this judgment was circulateddraft | had included in the second
sentence of the previous paragraph the words “dkier period since at least
September 2007”. In other words | found that thieidee of qualified privilege failed
from at least September 2007. And | added thatIrtw been asked to, and have not,
made a finding as to the precise date from whidailé. Following circulation of the
draft, TNL asked for clarification of the date frowhich the defence failed, and |
permitted both parties to make further submissiarg] to put before me letters
exchanged between the parties which had been anfiitten the trial bundle.

Mr Price’s primary submission was that it was cleam the draft judgment that |
had rejected the defence of qualified privilegeehation to the website publications
from their commencement, on the same day as the publications. That is not
correct. It was not my intention to find that thtae website publications were
unprotected from their commencement. Such a findiagld be inconsistent with my
finding that the print publication was protected gyalified privilege. Since the
website publication commenced on the same datdeaprint publications, on any
view for at least some period of time the facttvat ted me to uphold the defence of
qualified privilege in relation to the print pulditon must apply with equal force to
the website publication.

The reason why | was unable to make a precisenfinds to the date from which the
defence of qualified privilege failed was relatedtlie way the parties had advanced
their cases. TNL had made no separate case inctesp¢ghe website publications.

Their case on the print and website publications Wee same. They advanced no
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alternative case in the event that | might findl(have) that the print publication was
protected by qualified privilege, but at least fr@aame subsequent date the website
publications were not. For his part the Claimard referred to a number of different
dates upon which, on his case, the facts relevanguialified privilege changed
materially. In the Particulars of Claim he had pleé that TNL had continued to
publish the article online despite the contentswaf letters, one dated 18 July 2006
and the other dated 22 December 2006. In his andeReely the Claimant alleged
that the TNL had no continuing duty (within the mie of Reynolds) to publish the
words complained of without a suitable update.ne Reply he identifies (amongst
other later dates which are irrelevant) the date&8oJuly 2006 and 5 September
2007. He does not, in the Reply plead the interatediate of 22 December 2006, but
| attach no significance to that omission. Howevke, letters dated on and between
16 July 2006 and 4 September 2007 were not inrt@lebundles, and | was not taken
to them at the hearing.

The letter of 16 July 2006 is a letter before attithi sets out over two pages the
allegations about which the Claimant complains, #sredClaimant’s denials. It is to

be recalled that in the article at paras [8] arjdl9L recorded the Claimant’s denials
of the allegations. In my judgment the letter ofJLly 2006 does not contain anything
of substance which ought to have led TNL to updager website at that point. The

Claimant also complains that the article did ngtore that the investigation was into
allegations made by TNL. I do not accept that iha complaint that affects the issue
of qualified privilege, for the reasons set oupara 191 above.

In the letter of 22 December 2006 the Claimant’scgors wrote informing TNL,
amongst other matters, that:

“... as of 20 December our client has been authorisedturn
to his original duties as the investigation hascbaed that
there is no evidence to support any allegationsrohg doing
on the part of our client, whether as alleged byrgelves or
otherwise and he has been totally exonerated”.

On 11 January 2007 TNL stated that they did noepicthat the investigation had
been concluded, although TNL accepted that thar@iai had recently returned to the
Extradition Squad. TNL asked to see “the conclusifoi the investigation] and any
recommendations made” and a copy of the officiainfeupporting the Claimant’s
statement. They received no response. The facfTiihtaccepted the Claimant had
returned to work was an important development, ieedhe article stated that he had
been moved temporarily from his post, albeit nospsmded (paras [2] and [9]).
However, | do not consider that it is so significémat | could find that a failure to
update the website in response to the letter d@&mber 2006 means that TNL fell
below the standard of responsible journalism or w#air to the Claimant.

The Claim Form was served on 31 May 2007, and é&wdust 2007 the Claimant’s
solicitors explained their letter of 22 Decembe®@0They said that they had seen no
point in replying to TNL's letter of 11 January. &h stated that they anticipated
receipt of the official form (known as form 163Apminently. On 31 August 2007,
following further correspondence from TNL, the @haint’s solicitors stated that they
had been able to say what they did on 22 Decemberely that the investigation had
been concluded, and that there was no evidenceadggest any wrongdoing by the
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Claimant, because that is what he had been toldsbguperiors, and because that was
supported by the fact that he was returned to hggnal duties without restrictions.
On 5 September 2007 the Claimant was issued witim fo63A, which stated that
there would be no formal disciplinary proceedinfse Claimant does not know why
the form was not issued before that date. The @aii® solicitors sent a copy to
TNL. The form is headed “Notification of Result bfvestigation ... referring to
Investigation into allegations made by the SundayeB”. TNL responded on 14
September referring to the notification made to TOiL 4 September, as set out in
para 242 above.

In my judgment, as from receipt of the letter oBdptember, which would normally
have been on 5 September 2007, responsible josinmaéquired that TNL publish an
update to their website. None was published, add hot have to consider in what
terms it should have been. Accordingly, the defeotegualified privilege fails in
respect of subsequent publications.

There was a further point advanced by Mr Price whido not accept. He submitted
that the website publications were not respongdlenalism because it was clear at
some point, and in particular after the disclosafrdocuments by IPCC, that the MPS
investigation on which the article complained ofl maported had in fact been caused
by the Defendant. The conclusion does not follow.lAave found in relation to the
print publication, the fact that the investigatioray have been precipitated by the
journalists is not a reason why they should notehidne benefit oReynolds public
interest if they report on the investigation. Itgmi well be otherwise if what they
were reporting was their own allegations made ¢opblice on 27 and 28 April 2006.
But that was not what the article reports on.

Although in this judgment, | have adopted the ag#tion that a person’s right to
protect his or her reputation, at least in a cassh s the present, is amongst the
rights guaranteed by Art 8, it would have made ffierence if | had not adopted that
assumption. The assumption favours the Claimarrelation to the print publication,
the assumption has not enabled him to succeedsarte would be no better off
without the assumption. In the case of the welmitaication, | would have reached
the same conclusion even if | had not adopted $karmaption.

In summary, for the website publications sued dimd that the defence of qualified
privilege succeeds in respect of publications maaéo 5 September 2007. It fails in
respect of publications made as from 5 Septemb@r.20

THE FUTURE OF THIS ACTION

261.

262.

What | have decided determines the preliminaryasthat was ordered to be tried.
What is to follow from my decision on this point sttbe considered in the light of
further argument, whether before me, or after tia¢ @f the remainder of the issues in
the action. On distribution of this judgment in friawill invites submissions as to
what directions or orders should be made.

In considering what these should be, much may depeon what are the remaining
issues in the action. There is a limited plea efification as set out in para 7 above. It
is a matter for further submission whether or nog arder consequential upon my
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decision can or should be made before determinaifothe issues on the plea of
justification.

CONCLUSION

263. The defence of qualified privilege succeeds in eespf the print publication and
website publications made up to 5 September 2Q73éil$ in respect of the website
publication made after 5 September 2007.
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