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In the case of Flux (no. 3) v. Moldova,
The European Court of Human Rights (Fourth Sectisitjing as a
Chamber composed of:
Sir Nicolas BRATzA, President
Mr J. CASADEVALL,
Mr  G. BONELLO,
Mr K. TRAJA,
Mr S. PAVLOVSCHI,
Mr  J. SKUTA,
Mrs P. HRVELA, judges
and Mr T.L. EARLY, Section Registrar
Having deliberated in private on 22 May 2007,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. B283) against the
Republic of Moldova lodged with the Court under il 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) byFlux (“the applicant”), a newspaper based in
Chisinau, on 13 May 2003.

2. The applicant was represented by Mr V. Gribenca lawyer
practising in Chiinau and a member of the non-governmental organisation
Lawyers for Human Rights. The Moldovan Governmertheg
Government”) were represented by their Agent, MP¥rlog.

3. The applicant alleged, in particular, a breakhs right to freedom of
expression on account of its having been foundiygwil defamation of a
politician.

4. On 9 February 2006 the Court decided to giveicaoof the
application to the Government. Under the provisiohérticle 29 § 3 of the
Convention, it decided to examine the merits ofdpelication at the same
time as its admissibility.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. On 27 March 1999, during a television broadctst head of the
Department for Combating Organised Crime and CdioapN. A., accused
Valeriu Matei, the then Vice-President of Parliainamd President of one of
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the political parties represented in Parliamentcafruption and, together
with a mafia gang, of protecting several comparilsgedly involved in
criminal activities. He statedhter alia, that:

“...Mr Matei should have been arrested as he hasritied both a criminal offence
and a minor administrative offence... A criminaé fconcerning protecting criminals
will be sent to the Prosecutor's Office and todbert... These companies [which were
suspected of being involved in criminal activities¢ being protected by the criminal
gang headed by M. and by Mr Matei from Parliamént..

6. On 30 March 199%lux published an article entitled “The anti-
corruption war: General N.A. versus President M&t@&olae Alexei claims
that Valeriu Matei is providing political protectido a mafia clan.”

7. The article contained a word-by-word account tbé televised
broadcast of 27 March 1999 and the newspaper's eoany.

8. On 30 April 1999 Valeriu Matei brought a cidefamation action
againstFlux and argued that a large number of N.A.'s statesneublished
by Flux were untrue and defamatory of him. The title @& #aticle was not
among those statements.

9. On 20 February 2003, by a final judgment, tloen€of Appeal found
that the statements complained of by Valeriu Ma#eie not defamatory of
him, inter alia, becauseFlux had simply reproduced N.A.'s statements.
However, it found that the following part of thetiele's title was
defamatory of Valeriu Matei: “N.A. claims that Vaile Matei is providing
political protection to a mafia clan”. The courufa that no such sentence
had been pronounced by N.A. during the broadcag7ofarch 1999 and
that the newspaper had not adduced evidence tee ghat Valeriu Matei
was a member of a mafia clan. The court orderedévespaper to pay the
plaintiff 3,600 Moldovan Lei (MDL) and to issue apology within fifteen
days. The newspaper was also ordered to pay théfees.

II. RELEVANT DOMESTIC LAW

10. The relevant provisions of the Civil Code arde at the material
time read:

Article 7 Protection of honour and dignity

“(1) Any natural or legal person shall be entittedapply to the courts to seek the
withdrawal of statements which are damaging taohiser honour and dignity and do
not correspond to reality, as well as statemenistwére not damaging to honour and
dignity, but do not correspond to reality.

(2) When the media body which circulated suchestants is not capable of
proving that these statements correspond to reality court shall compel the
publishing office of the media body to publish, tatier then 15 days after the entry
into force of the judicial decision, a withdrawdltbe statements in the same column,
on the same page or in the same programme or sétiesadcasts.”
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Article 7 8 1 Compensation for moral damage

“(1) The moral damage caused to a person as & ksairculation through the
mass media or by organisations or persons of seattsmvhich do not correspond to
reality, as well as statements concerning his opheate or family life without his or
her consent, shall be compensated by way of a peguaward. The amount of the
award shall be determined by the court.

(2) The amount of the award shall be determinedhleycourt in each case as an
amount equal to between 75 and 200 months' minimvages if the information has
been circulated by a legal person and between A@@6 months' minimum wages if
the information has been circulated by a naturesqe”

THE LAW

11. The applicant complained under Article 6 & @onvention that the
proceedings before the domestic courts had beeairutifat no reasons had
been given for the judgments of the domestic coamts that the courts had
lacked independence. Article 6, in so far as relevaads as follows:

“1. In the determination of his civil rights andligiations ..., everyone is entitled to
a fair ... hearing ... by an independent and ingdaribunal established by law.”

12. The applicant also complained under Articleoi@he Convention
that the domestic courts' decisions had entaileziference with its right to
freedom of expression that could not be regardednexessary in a
democratic society. Article 10 reads:

“1. Everyone has the right to freedom of exprassidhis right shall include
freedom to hold opinions and to receive and imp@idrmation and ideas without
interference by public authority and regardlessfrofitiers. This Article shall not
prevent States from requiring the licensing of Ho@sting, television or cinema
enterprises.

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,triet®ons or penalties as are
prescribed by law and are necessary in a democsatiety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, foe protection of the reputation or
rights of others, for preventing the disclosurendbrmation received in confidence,
or for maintaining the authority and impartialitf/tbe judiciary.”

I. ADMISSIBILITY OF THE CASE

13. In its initial application, the applicant ngvaper submitted further
complaints under Article 6 8 1 of the Conventiolegihg that the domestic
courts had given insufficient reasons for theirisieas and had lacked
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independence. It also complained under Article 1Paoftocol No. 1 and
Article 13 of the Convention. However, in its obs#ions on the
admissibility and merits, it asked the Court not gmceed with the
examination of the complaints under Article 1 ofotecol No. 1 and
Article 13. The Court finds no reason to examirenth

14. The Court considers that the applicant's camplunder Article 10
of the Convention and the complaint under Articleodicerning the fairness
of the proceedings raise questions of fact and wauwch are sufficiently
serious that their determination should depend rexamination of the
merits, and that no grounds for declaring them nmadible have been
established. The Court therefore declares the @gin admissible. In
accordance with its decision to apply Article 29 8f the Convention (see
paragraph 4 above), the Court will immediately edesthe merits of these
complaints.

II. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTON

A. The arguments of the parties

1. The applicant

15. The applicant argued that the title of theckt for which the
newspaper had been penalised, was nothing moreaticanclusion drawn
by the author from the statements made by N.A. w&ad thus simply a
value judgment supported by a sufficient factuaifa

16. The article had been written in the contexa dfebate on an issue of
distinct public importance, namely the alleged imement of a high
ranking politician in illegal activities. The margbf appreciation enjoyed
by the domestic courts had therefore been verymnaimn this case.

2. The Government

17. The Government agreed that the facts of thse cdisclosed
interference with the applicant's right to freedarh expression. The
interference was nevertheless justified under ArticO 8§ 2 of the
Convention. The applicant had been ordered to paypecuniary damages
for defamation on the basis of Articles 7 and 7 &f the Civil Code. The
interference was thus “prescribed by law” and #ne Wvas accessible and
foreseeable. It served the legitimate aim of pitotgcthe dignity of
Valeriu Matei; furthermore, the measure was necgssa a democratic
society.

18. The Government pointed to the national autiesti margin of
appreciation in assessing the need for interferandesubmitted that where



FLUX (NO. 3) v. MOLDOVA JUDGMENT 5

the Convention referred to domestic law it was prifg the task of the
national authorities to apply and interpret dontetdiv. They contended
that in the present case the domestic authoritebs rfot overstepped this
margin of appreciation and had made use of it mdgfaith, carefully and in
a reasonable way.

19. The Government submitted that the reasonsngiwejustify the
interference were “relevant and sufficient” andtttiee domestic courts had
acted within the limits of the margin of appre@atienjoyed by them in this
particular case.

B. The Court's assessment

20. It is common ground between the parties, &rddourt agrees, that
the decisions of the domestic courts and the aohddmages made against
the applicant amounted to “interference by [a] publuthority” with the
applicant's right to freedom of expression under tinst paragraph of
Article 10. It is also undisputed that the inteeiere was “prescribed by
law” and pursued a legitimate aim. The Court's iaslo establish whether
the interference was “necessary in a democratietstc

21. The test of whether the interference compthfewvas “necessary in
a democratic society” requires the Court to deteemiwhether it
corresponded to a “pressing social need”, whetheras proportionate to
the legitimate aim pursued (the potential impact tbé medium of
expression concerned is an important factor in dbesideration of the
proportionality of an interference), and whethee teasons given by the
national authorities to justify it are relevant asdfficient. In assessing
whether such a “need” exists and what measureddheuadopted to deal
with it, the national authorities are left a cemtanargin of appreciation. This
power of appreciation is not, however, unlimited oes hand in hand with
European supervision by the Court, whose taskti give a final ruling on
whether a restriction is reconcilable with freedofexpression as protected
by Article 10 (for the recapitulation of the relewgrinciples in more detalil,
see Giniewski v. Franceno. 64016/00, 88 43-54, ECHR 2006-Aydin
Tatlav v. Turkeyno. 50692/99, 8§ 22-27, 2 May 200&¢indiz v. Turkey
no. 35071/97, 8 38, ECHR 2003-XMurphy v. Ireland no. 44179/98,
88 65-69, ECHR 2003-IX (extracts), with furtherenefnces).

22. The Court recalls that iningens v. Austriajudgment of 8 July
1986, Series A no. 103, § 42) it held that:

“[the poalitician] inevitably and knowingly lays hiself open to close scrutiny of his
every word and deed by both journalists and theliput large, and he must
consequently display a greater degree of toleraNae.doubt Article 10 para. 2
enables the reputation of others - that is to shgll individuals - to be protected, and
this protection extends to politicians too, everewlthey are not acting in their private
capacity; but in such cases the requirements df puatection have to be weighed in
relation to the interests of open discussion oitipal issues.”
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23. The Court notes in the first place that thendstic courts found to
be defamatory a statement about which even thatftain the domestic
proceedings had not complained. That in itself wWdoé sufficient for the
Court to find a violation in this case. Howevergepvassuming that that was
not the case, the impugned statement amounted dtatement of facts
which appeared to be very accurate. Indeed N.Ausezt Valeriu Matei of
protecting a criminal gang and the parties did dispute that such an
accusation was made.

24. Bearing in mind the above circumstances, dlee that the impugned
statement was made by a journalist within a debat@n issue of public
interest, that the plaintiff in the domestic pratiegs was a high-ranking
politician and having regard to the language u#iagl Court concludes that
the interference did not correspond to a presegakneed and thus that it
was not necessary in a democratic society. Accglglirthere has been a
violation of Article 10 of the Convention.

lll. ALLEGED VIOLATION OF ARTICLE 6 &8 1 OF THE
CONVENTION

25. The applicant newspaper also alleged a viniadif Article 6 § 1 of
the Convention, arguing that the proceedings hah hmfair because the
domestic courts had found to be defamatory a setembout which the
plaintiff in the domestic proceedings had not caamed. As this complaint
does not raise a separate issue from that exanuimeer Article 10 above,
the Court does not consider it necessary to examgaparately.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

26. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrihe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Pecuniary damage

27. The applicant claimed EUR 260 for pecuniarmndge, representing
the damages paid by it to Valeriu Matei and therctaes which it had had
to pay for the examination of its appeals.

28. The Government disagreed with the amount ediand argued that
the applicant should not be entitled to recovebetause the proceedings
had been fair and ample reasons had been givethdojudgments. They
asked the Court to dismiss the applicant's clainpézuniary damage.
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29. The Court considers the applicant's claimpgecuniary damage to
be well founded and awards it in full.

B. Non-pecuniary damage

30. The applicant claimed EUR 18,500 for non-p&myn damage
caused to it by the breach of its Convention rightssubstantiating its
claims concerning the non-pecuniary damage relatéloe breach of Article
10, the applicant argued that it had been obligedublish a retraction of
the impugned statements and relied on previous-lamseén Moldovan
cases. In particular, it relied on the cases Bafsuioc v. Moldova
(no. 61513/00, 8§ 104, 21 December 2004) esavitchi v. Moldova
(no. 11039/02, § 64, 11 October 2005) in which fand three thousand
euros, respectively, were awarded.

31. The Government contested the claim and ardghad it was ill-
founded and excessive.

32. Having regard to the violation of Article 10tbe Convention found
above, the Court considers that an award of congpiensfor non-pecuniary
damage is justified in this case. Making its agsesd on an equitable basis,
the Court awards the applicant newspaper EUR 3(868Savitchj cited
above, § 64).

C. Costs and expenses

33. The applicant's lawyer claimed EUR 1,455 fbe tcosts and
expenses incurred before the Court. He submitteetailed time-sheet and
a contract according to which the lawyer's houdjerwas EUR 60. The
calculation in the time-sheet did not include thmet spent on the
complaints under Articles 13 and 1 of Protocol Noto the Convention
which was subsequently withdrawn by the applicant.

34. He argued that the number of hours spentriyom the case was not
excessive and was justified by its complexity andtbe fact that the
observations had to be written in English.

35. As to the hourly fee of EUR 60, the lawyerwsdg that it was within
the limits of the rates recommended by the Moldo®%am Association
which were EUR 40-150. He also pointed to the hogist of living in
Chiginau, giving as examples the prices of accommodatiohpetrol.

36. The Government disagreed with the amount edimfor
representation. They said that it was excessiveaagded that the amount
claimed by the lawyer was not the amount actualid @o him by the
applicant. They disputed the number of hours sgmntthe applicant's
lawyer and the hourly rate charged by him. They alggued that the rates
recommended by the Moldovan Bar Association were togh by
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comparison with the average monthly salary in Me&and pointed to the
not-for-profit nature of the organisation Lawyeos Human Rights.

37. The Court reiterates that in order for cosig @&xpenses to be
included in an award under Article 41 of the Corti@n it must be
established that they were actually and necessamdyrred and were
reasonable as to quantum (see, for exampteihalachioaie v. Moldova
no. 60115/00, § 47, ECHR 2004-...).

38. The reimbursement of fees cannot be limitely ¢m those sums
already paid by the applicant to his or her lawyedeed, such an
interpretation would discourage many lawyers froepresenting less
prosperous applicants before the Court. In anytevba Court has always
awarded costs and expenses in situations wherée¢sewere not paid by
the applicants to their lawyers before the Coyttsgment (see, among
other authorities,llascu and Others v. Moldova and Russi&C],
no. 48787/99, 8§ 493, ECHR 2004-VII, aghristian Democratic People's
Party v. Moldovano. 28793/02, § 85, ECHR 2006-...).

In the present case, regard being had to the igghlist submitted and
the complexity of the case, Court awards the apptis lawyer EUR 1,200
for costs and expenses.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe application admissible;
2. Holdsthat there has been a violation of Article 10h& €onvention;

3. Holdsthat there is no need to examine the complaineuAditicle 6 § 1
of the Convention about the failure of the domesturts to give
reasons in their decisions;

4. Holds
(a) that the respondent State is to pay the agpliavithin three months
from the date on which the judgment becomes finaldcordance with
Article 44 § 2 of the Convention the following anmisi, to be converted
into the currency of the respondent State at tteeapplicable at the date
of settlement:
(i) EUR 260 (two hundred and sixty euros) in respeic pecuniary
damage;
(i) EUR 3,000 (three thousand euros) in respectnoh-pecuniary
damage;
(i) EUR 1,200 (one thousand two hundred eurosjespect of costs
and expenses, plus any tax that may be chargeable;
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(iv) any tax that may be chargeable on the abowveuais;
(b) that from the expiry of the above-mentionede¢h months until

settlement simple interest shall be payable onatb@ve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatppi

5. Dismisseghe remainder of the applicant's claim for jusiséaction.

Done in English, and notified in writing on 12 Juk@07, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Nicolas BRATZA

T.L. EARLY
President

Registrar



