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Mr Justice Tugendhat :

1.

There can be few people in England and Wales wke hat heard of this litigation.
The initials CTB have been chanted at football mmescwhen Mr Giggs has been
playing for Manchester United. And Mr Giggs hasrbeamed in Parliament, raising
guestions as to the proper relationship betweellaRant and the judiciary.

In the issue of The Sun dated Thursday 14 Aprill2tie First Defendants published
an article on pages 1 and 4 under the heading & @&tar's Affair with Big Bro
Imogen” (“the Article”). It did not name Mr Gigdsut in due course the fact that Mr
Giggs was the footie star referred to became vesly known. The First Defendant
(“NGN”) is the publisher of The Sun.

On the same day Mr Giggs applied to Eady J, ontstaiice to NGN, and without
notice to Ms Thomas, for a non-disclosure injuncténd other orders which are set
out in an order of that date sealed on 15 Aprilhe Jproceedings were famously
anonymised and Mr Giggs was referred to as CTB.

What is famous or notorious about this litigatianthat the order for Mr Giggs to be
anonymised did not achieve its purpose. But as Baelyplained in his judgment of
16 May 2011 ([2011] EWHC 1232 (QB)) at para 2

“The purpose of the exercise was to restrain pabba not
only of the identity of [Mr Giggs] but also of arfyurther
account, or purported account, of [a sexual refstip
between himself and Ms Thomas]".

The disclosure of Mr Gigg's identity necessarilgaosed that the Article related to
him. But the Article had attributed the informatidncontained to ‘pals’ of Ms
Thomas. Mr Giggs feared that Ms Thomas herselfpraposing to sell her story, and
he wanted to prevent her from doing that: see parfthat judgment.

Ultimately, the claim has been compromised betwdesiggs and Ms Thomas. She
and NGN state, and he has accepted, that she wakensource of the Article. She
has also stated, and he has accepted, that smetdidish any private information to
be published, and that her conduct in retainingildigist, Mr Max Clifford, was not
to procure publication, but to prevent it: see $tatement in Open Court read on her
behalf on 15 December 2011 (para 39 below). Negka$ls, as part of the terms of the
compromise they reached, she has given an undagtékithe court in an order dated
1 February 2012

“not to disclose or cause or permit another to Idse any
Confidential Information (as defined ...) to any thparty”.

An undertaking to the court has the same effedawn as an injunction. So to that
extent Mr Giggs has achieved the second of therham things that he set out to
achieve in this action. There is a final order loé tcourt which has the effect of
prohibiting publication of any further account afiyasexual relationship between
himself and Ms Thomas.
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8.

10.

11.

12.

It may be that, with hindsight, it can be said thtGiggs did not need to join NGN

in the action. If Mr Giggs had known on 14 AprilZ20that Ms Thomas was not the
source of the Article, and if he had believed tN&N had no more information to

publish, and no intention to publish, further imf@tion as set out below (para 10), it
may be that Mr Giggs would not have joined NGN e taction. But he and his

advisers could not have known that in April 2011clAimant who is, or fears that he
is about to be, the victim of an unlawful act does$ always know which of two (or

more) people is the wrongdoer. So he will sue botlorder to protect his position in

any eventuality. If he succeeds against one deféntie may have no further basis
for proceeding against the other. But coming tontewith the person who, it turns
out, is the wrong defendant may not always be ddsymay have to discontinue the
action and pay costs if he cannot reach a compeomis

The First Defendant is NGN, and there has beerongpoomise of Mr Giggs’s claim
against NGN. The claim is for damages and a permamgunction. NGN has
declined to give an undertaking or to agree toetiing a permanent injunction.

NGN'’s position on a permanent injunction is tharehis no basis for a court order
against itself. There is no evidence that it hakeeithe means to publish, or the
intention of publishing, any further informationlagng to a sexual relationship
between Mr Giggs and Ms Thomas.

NGN further submits that, as matters now standnamction to restrain publication
of the identity of Mr Giggs as the person refert@dh the Article would be futile and
unreal. The world at large has known that for maronths. On any view, his identity
as the subject of the Article is in the public dom&GN also submits that Mr Giggs
is not entitled to any, or any substantial, damafgesthe publication by it of the
anonymised Article. And as Mr Spearman submitted, ®lggs has achieved
vindication of his rights against Ms Thomas, aner¢his little if anything that he can
obtain by way of further vindication in continuitige action against NGN.

It follows that NGN can hardly say that it has wibis action, if it remains struck out.

The fact that Mr Giggs was named as the subjeth®fArticle was not something

achieved by NGN in this action. It was a conseqaesfcthe acts of third parties out
of court. As Mr Spearman submits, there is no ssige that NGN was behind the

widespread publication of Mr Giggs’s identity, $ustis not a case where it could be
said that his identity came into the public domasna result of a breach by NGN of
the injunction. And the effect of the undertakingem by Ms Thomas and NGN’s

own statement (in para 10 above) is that it is moenfree to publish a story about Mr
Giggs today than it was immediately after Eady d geanted the injunction on 14

April. All that has happened is that it has bec@apparent that Mr Giggs did not need
to join NGN in the action.

THE APPLICATION BEFORE THE COURT

13.

On 18 November 2011, Mr Giggs failed to comply watt order for directions made
by me on 2 November. As a result of this omissitie, claim in this action was
automatically struck out, without there being aHler order to say that. That this was
the effect of what had happened was not appreciayethe parties until 4 January
2012. When it was appreciated Mr Giggs issued apliégtion Notice dated 9



THE HONOURABLE MR JUSTICE TUGENDHAT Giggs (formerly CTB) v News Group Newspapers Ltd
Approved Judgment

January 2012. He asked the court to give him, u@fR Part 3.9, relief from the
sanction of striking out, and to re-instate thecact

14. CPR Part 3.9 provides:

“(1) On an application for relief from any sanctimnposed for
a failure to comply with any rule, practice directior court
order the court will consider all the circumstancesduding —
(a) the interests of the administration of justice;

(b) whether the application for relief has been enpcbmptly;
(c) whether the failure to comply was intentional,

(d) whether there is a good explanation for thiefaj

(e) the extent to which the party in default hamphbed with
other rules, practice directions, court orders ang relevant
preaction protocol;

() whether the failure to comply was caused byghgy or his
legal representative;

(9) whether the trial date or the likely trial data@n still be met
if relief is granted,;

(h) the effect which the failure to comply had cacle party;
and

(i) the effect which the granting of relief wouléwe on each
party.

(2) An application for relief must be supporteddwdence.”

15. In exercising its jurisdiction under CPR Part &9,in the exercise of all its powers,
the court must seek to give effect to the overgdubjective. That is set out in CPR
Part 1.1 which provides:

“(1) These Rules are a new procedural code witlotlegriding
objective of enabling the court to deal with cgsedly.

(2) Dealing with a case justly includes, so farsggracticable —
(a) ensuring that the parties are on an equalrfgpti

(b) saving expense;

(c) dealing with the case in ways which are prdpodte —

(i) to the amount of money involved;

(i) to the importance of the case;

(iii) to the complexity of the issues; and

(iv) to the financial position of each party;

(d) ensuring that it is dealt with expeditiouslyddairly; and
(e) allotting to it an appropriate share of thertsuesources”

16. By CPR Part 1.3 the parties are required to hedpctburt to further the overriding
objective.

17. Itis necessary to have regard to the history efatoceedings.

THE HISTORY OF THE PROCEEDINGS
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18.

19.

20.

21.

22.

On 15 April, the day after Eady J’'s order of 14 l\gvir Giggs issued his claim form.
He claimed damages for breach of confidence or seisdi private information and an
injunction.

On 20 April 2011, the return date, the matter cdraek before Eady J. On this
occasion both NGN and Ms Thomas were representededging counsel, Mr
Spearman and Mr David Price. Neither defendanoseg the continuation of the
non-disclosure injunction made on 14 April. Otloeders were made, as set out in
para 20 below. Ms Thomas did not submit a witretagement to the court, as she
would have been entitled to do if she had wishé&ligeon that occasion, or at any
time. Amongst the undertakings given by Mr Giggshte court on that occasion was
the following:

“(4) [If this order ceases to have effect, Mr Giggsll
immediately take all reasonable steps to informwinting
anyone to whom he has given notice of this ordeviwr he has
reasonable grounds for supposing may act uporCtidsr that
it has ceased to have effect]”.

The order of 20 April included the following:

“Directions
12. [The following directions are given by consent atween
Mr Giggs and the Second Defendant:
(1) Mr Giggs shall serve Particulars of Claim by 4 May
2011.
(2) The defence of each defendant should be served by
18 May 2011.
(3) Mr Giggs shall serve any replies by 1 June 2011.
(4) There shall be disclosure by list by 29 June 2011.
(5) Witness statements shall be served by 28 July 2011.
(6) The matter be listed for trial with a time estimate
three days, in a window from 3 October 2011 to 25
November 2011.
The First Defendant has liberty to apply in resmé¢he above
directions]...”.

On 4 May 2011 Mr Giggs duly served his Particutzfr€laim, the substantive part of
which was in a Confidential Schedule.

In paragraph 3 of the Confidential Schedule Mr Giggt out in detail the information
(“the Information”) to which the action relatest i$ all information concerning Mr
Giggs and Ms Thomas. In paragraphs 4 and followingGiggs alleged that on 13
April he learnt from Ms Thomas that The Sun newspdyad contacted her and was
proposing to publish an article identifying Mr Ggygs the other party in an alleged
sexual relationship with Ms Thomas. He pleaddsake case, that NGN undertook
that it would not, prior to 4pm on 14 April 2011ulgish an article identifying Mr
Giggs as the other party involved in a sexual i@taghip with Ms Thomas. It was
pursuant to that undertaking that the Article ia tbsue dated 14 April was published
without identifying Mr Giggs. But it did contairomsie of the information which is set
out in six sub paragraphs in the Confidential Sahetb the Particulars of Claim. On
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23.

24,

25.

26.

14 April NGN refused to extend its undertaking to &iggs, Ms Thomas declined to
speak to Mr Giggs'’s solicitors but referred thentnéo publicist Mr Max Clifford, and
so, it is pleaded, as a result Mr Giggs believestedhwas a serious risk that the
Information would be published and he would be idiedl unless, as he did, he
sought and obtained an injunction. He alleges thatinformation is private and
confidential, that there was no justification fdnet disclosure of any of the
Information in the Article, and that for these amither reasons NGN had interfered
with his right to privacy.

The relief claimed in the Particulars of Claim agiNGN is pleaded as follows:

“18. By reason of the publication of the infornaetiin the
Article and the Sunday Mirror article and its suisent
republication in other newspapers and on the isterfMr
Giggs] has suffered damage and distress. [Mr Gggense
of injury was justifiably heightened by the condumt the
Defendants...

And [Mr Giggs] claims: ... as against [NGN]
(1) Damages including aggravated damages.
(2) An injunction...”.

The plea of aggravated damages appears to beetiragiinst Ms Thomas, since no
aggravating conduct is pleaded in relation to NGNkewise the reference to the
Sunday Mirror Article is a reference to mattersapled against Ms Thomas. It is not
necessary in this judgment to set out the claimdgenaagainst Ms Thomas.

On 12 May Mr Giggs agreed with NGN a general stagarding service of its
Defence, although this information was not commai@&d to the court or made public
until 1 November 2011, as set out in para 30 belblis agreement was a clear
breach by both Mr Giggs and NGN of CPR Part 15.58hd the failure to notify the
court was a clear breach by NGN of CPR Part 15.8{PR Part 15 includes the
following:

“15.5 (1) The defendant and the claimant may atiraethe
period for filing a defence specified in rule 1Skall be
extended by up to 28 days.

(2) Where the defendant and the claimant agregtemd the
period for filing a defence, the defendant mustfpohe
court in writing.”

On 16 May, that is two days before the defence @NNvas due to be served, Eady J
handed down the judgment in writing neutral citatimumber [2011] EWHC 1312
(QB). That sets out, in so far as the judge was tbdo so at that stage, the reasons
why he had made the orders that he did make omd4£@ April. The judgment had
been circulated in draft in the usual way to enstlva it contained no factual
inaccuracies, and to enable the parties to makeseptations as to what should or
should not be included in the judgment with a vtewprotecting their privacy rights.
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28.

29.

30.

31.

Also on 16 May, NGN applied to Eady J to vary therts of the injunction, on the

grounds that there had been such widespread caverathe internet since the order
was first granted that it would be pointless foe ttourt to maintain Mr Giggs'’s

anonymity. Ms Thomas was represented by DavidePigt took no part in the

argument. On the same occasion Mr Tomlinson forQiygs applied for an order

under CPR 31.1.2 for specific disclosure of docusmey NGN. Eady J rejected both
applications.

On 23 May 2011 Eady J gave his reasons for regdttoth applications made on 16
May. These were in a judgment neutral citation nenj2011] EWHC 1326 (QB),
the second judgment delivered in these proceedigysthat time Ms Thomas and
NGN were both in breach of the order of 20 Aprilthat their defences were five
days overdue. But Eady J was not informed of that.

Later on 23 May 2011 Mr Giggs was named in the ldoak Commons by Mr
Hemming MP as the person referred to in these prbngs as CTB. Very shortly
after that, and at a time when Eady J was no loagaitable, NGN returned to court
and made an application to myself to remove thenamdaty of Mr Giggs. | refused
that application for reasons which | set out irudgment of the same day, neutral
citation number [2011] EWHC 1334 (QB), the thirdigiment given in this action. |
was not informed that NGN were by then in breachhef order for service of its
Defence.

Five months passed before the matter came backeb#fe court, which it did on 2
November 2011 on an Application Notice issued by@®ilggs on 1 November 2011.
The application was to vacate the date for triamaly 7 November 2011, as against
NGN. The date for trial had been fixed pursuanth® order for directions made by
Eady J on 20 April (see para 20 above). Once NG faded to comply with the
order for service of its Defence by 18 May, and baved no Defence at all, it must
have been obvious to all parties that the partiesldvnot be ready for a trial at the
date fixed. But they left it until five days befotieat date to apply to the court to
vacate the trial date. That is a plain breach efrdguirement of CPR Part 1.3:

“The parties are required to help the court to Hertthe
overriding objective”.

| made the following order namely that:

“l. The trial of this matter listed for 7 Nawber 2011

be vacated.

2. The Defence of each Defendant should be served by
30 November 2011.

3. [Mr Giggs] shall serve any replies by 16 December
2011.

4. There shall be disclosure by list by 20 January2201

5. Witness statements shall be served by 17 February
2012.

6. The matter be listed for trial, with a time estimaf
three days in a window from 5 March 2012 to 4
April 2012.
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32.

7. [Mr Giggs] makes an appointment to attend on the
Clerk of the Lists in order to fix a further tridhte,
such appointment to be not later than 18 November
2011, and give notice of the appointment to the
Defendants;

8. In the event of [Mr Giggs] fails to comply with any
of the directions above, [Mr Giggs]'s case shall be
struck out;

9. In the event that either of the Defendants fails to
comply with any of the directions ordered above,
[Mr Giggs] shall have liberty to apply to enter

judgment against the Defendant in default....”.

| gave my reasons for making these orders in amahg | delivered ex tempore (the
fourth judgment given in these proceedings). Aerwitthat judgment was prepared
by solicitors. | started by reciting the historytbé proceedings up till that point. The
note then reads as follows, ‘JT’ being a referet@wemyself, ‘HT’ meaning Mr
Tomlinson, ‘RS’ meaning Mr Spearman:

“[1] JT said that the application notice was pufope him in
the expectation it would be dealt with on papéF.sdid that he
declined to deal with the application on paper dnat he
instead directed this hearing.

[2] JT said that [at] this hearing [he] stated en court the
nature of the proceedings. JT said that HT hadliepp
unopposed by the other parties, for the other $paft the]
proceedings to be in private because the naturedatails of
attempts at settlement between the parties had theesubject
of negotiation between [Mr Giggs] and [NGN] sincerA
2011. JT said that he (JT) directed that the hgashould be in
private because it was in the interests of judticehim (JT) to
receive those submissions.

[3] JT said that this judgement was in public. sBid that he
had drawn the parties’ attention to CPR 15.5 [setabove] ...
JT said that the period specified in CPR 15.4 idays after
the service of the Particulars of Claim, thoughcofirse the
Court could make an Order [extending that time,Jtdsad on
20 April 2011. JT said that this was an imporgargyvision of
the [Civil Procedure Rules] as it aimed to help @eurt
achieve proper case management. JT said thdteasotes [in
the White Book] made clear, unless a Defence wasdethe
Court cannot give case management directions. ald that
any purported extension beyond 28 days is ineffecand that
the notes stated that the Defendant must apphhéoCourt
regardless of the consent of the parties. JTthkaidnote 15.5.5
said that once the time expired a Part 12 apptinatould be
made.
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[4] JT said that this was a case in which the sutiste relief
sought was an injunction, which meant that no juegimn
default was possible. JT said that if [Mr Giggsgsnat fault
then [Mr Giggs] had the risk that the claim migktgiruck out.
JT said that these rules were for the benefit ef @ourt and
other Court users as, if time was set aside forahwhich was
vacated only days before it was due to commeneelisting
Office would have refused applications made onrtbehalf.
JT said it was not possible to use the time effedtiat short
notice, and that regardless of this it was unfawther litigants.

[5] JT said that, as was the case with many caseshwame
before this Court, persons not a party to the actiad an
interest in the outcome. JT said that here thees wan
injunction to restrain the use of private informati other
people who might wish to publish the informationrevenable
to do so, and other people might have an interésthvwvas
less direct. JT said that the 2 hearings on 23 identified the
interests in this case.

[6] JT said that he had made clear at the stateohearing that
there was no question of [him] making an Orderhia terms
sought. JT said that the submitted directions aioetl no
timetable equivalent to that in paragraph 12 of 20eApril

2011 Order. JT said that, after hearing repretentafrom

Leading Counsel, he [had] adjourned [the hearirrgafshort
time]. JT said that on his return [to court] thartes [had]
agreed that the Order should include each of tbeigions of
12(2)-12(6) from the Order of 20 April 2011 [witthet
following variations as set out in para 30 above].

7] ...

[8] JT said that in the course of the submissioredenin
private, another application that [Ms Thomas] mighsh to
make was mentioned. [This was a reference to tpécagion
to read a Statement in Open Court]. JT said thatdd made
clear that the application would have to be madenptly to
enable it to be heard and disposed of without pgitthe other
dates listed in the directions at risk. JT saidttif the
application is allowed, the date for the oral hegivould need
to be applied for before close of business on Krida
November 2011. JT said that [Mr Giggs] and [Ms mias]
would be conscious of the submission made by RINGN]
that the application is likely to be one of whicNGN] is
entitled to notice, and maybe to [disclosure ofinsoor all of
the documents before the Court. JT said that hddvgive no
more precise directions about this before the appdin.

[9] JT said that whatever steps were taken betweeay and
30 November 2011 they must not be allowed to disthp



THE HONOURABLE MR JUSTICE TUGENDHAT Giggs (formerly CTB) v News Group Newspapers Ltd

Approved Judgment

33.

34.

timetable. JT said that he had been informed, lead no
reason to doubt, that the reason the parties lgmaread CPR
15.5 and directions is that they hope to settl.sald that the
Court is always ready to encourage the partiesettiestheir
differences out of Court, and that if the partigglg for a
variation to the timetable to enable such a sedf@nthis
application would be treated sympathetically. &id ghat he
should also mention that solicitors had been irchowith the
Listing Office [about the possibility of the trialate being
vacated], and that this was not discouraged, faititivas not a
substitute for filing a notice with the Court. 3&id that the
Court cannot allocate a Listing on the basis ofirdnrmal

conversation, and that this was not a substitute do

application for extension of time or to take a cageof the list.

[10] JT said that he would direct that a transcrmbt this
judgment be made as soon as possible [although hase
apparently been prepared].’.

Following that hearing attempts were made to remclkettlement of the proceedings
between Mr Giggs and Ms Thomas. Ms Thomas wascphkatly concerned at the

fact that, in the judgment of Eady J delivered @nMay in which he had explained
why he had made the orders he did make on 14 ampgl) the judge had used the
word “blackmail”, and that there had been no mentb her side of the story. The
reason for that was, of course, because she haguhddrward her side of the story.
She now wanted to “set the record straight”, aspliat, in the form of a Statement
in Open Court.

Drafts of a statement to be made unilaterally by Wwere circulated, initially to
myself, and subsequently to Eady J. The circunesm which that was done are
set out in a judgment that Eady J handed down itingron 25 November 2011
neutral citation number [2011] EWHC 3099 (QB) feliag a hearing on 11
November 2011 (the fifth judgment in these procegs). See paragraphs 15 and
following of that judgment. At the hearing on 1bWwmber 2011 Ms Thomas made
an application for permission to read a statemerihé form of a draft submitted to
the Court. For the reasons given in his judgmeadyE] refused permission at that
stage. In short, as Eady J said at para [27]:

“At the moment, it appears that the parties cormgwish to
disavow "blackmail” without making it clear whethéne
allegation that Ms Thomas asked for £50,000 aneér lat
£100,000 is also disavowed; or whether it is aambpfor
example, that she did so but on some legitimateirgto Not
only does that fudge the issue, but because tbgadibns were
so widely published at the time, the ambiguity W noted by
any interested onlookers. The statement thus wowld be
effective to achieve Ms Thomas' objectives, whetiguutting
the record straight or of achieving vindication.ajppears to
disavow the concept of "blackmail”, but that word dot have
an independent life of its own. It only appearethi@ judgment
as a summary of the allegations made by the Claiihan
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35.

36.

37.

38.

39.

| interpose to say that the legal definition ofdiinalil is set out in the Theft Act 21(1)

“A person is guilty of blackmail if, with a view tgain for
himself ... he makes any unwarranted demand with oema
and for this purpose a demand made with menaces is
unwarranted unless the person making it does sbeirbelief

(a) that he has reasonable grounds for making ¢headd; and

(b) that the use of the menaces is a proper mdaesndorcing

the demand”.

It follows that if a claimant (C) alleges that deledant (D) has made an unwarranted
demand for money from C, and at the same time Bh#treatened to disclose C's
private information through the media, the courll vecognise that as an allegation
by C that D has attempted to blackmail C. Claimaatstemplating making such an
allegation against a defendant should understaads#éniousness of what they are
alleging. If a claimant does make such an allegaitiohis witness statement, Judges
will be bound to recognise the allegation for witais, whether or not the word
“blackmail” is one that either C or D have themsslwused in that context.

On 18 November 2011 the time for compliance withageaph 7 of the order that |
had made on 2 November 2011 expired. No appointhmashtbeen made on behalf of
Mr Giggs to attend the Clerk of the Lists. The @aatwas therefore automatically
struck out. But it appears that nobody noticed #hhahe time.

On 30 November 2011 NGN served its Defence. Itermated that Mr Giggs could
have no cause of action for breach of confidenoe,amy reasonable expectation of
privacy, in respect of publication of informationhieh was anonymised, as the
Article had been. Accordingly NGN denied that Miggs was entitled to any
remedy. NGN stated that it reserved the rightubligh information which would not
be an unlawful breach of confidence or misuse nfape information.

On 15 December 2011 a revised form of Stateme@pen Court was read with the

permission of Eady J. Prior to the reading of $ketement Eady J posed in court a
guestion as to whether anonymity needed to benetlai The Statement in Open

Court included the following:

“7. The Sun has now made it clear that Ms Thomas mat
responsible for the article of 14 April. CTB actephis
and also accepts that Ms Thomas did not wish aiwater
information to be published. She had retained Kahftord
to try to prevent a story from coming out. Ms Tlrasrin
turn, accepts that the decision to publish her navas
taken by The Sun, and CTB did not want that to bapp

8. Ms Thomas denies that she asked CTB for money aysl s
that he offered to assist her in the flat purchadéatever
the difference is in recollection between the partCTB
now accepts such discussions were not linked totlamat
to disclose information to the media.
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9. In these circumstances, CTB accepts that there isasis
to accuse Ms Thomas of blackmail. He also acctyas
her conduct in the period leading up to the pukibcaof
The Sun article was motivated by a desire to avhil
publication of private information.

10.CTB and Ms Thomas have now resolved matters between
them. Ms Thomas did not want to disclose private
information concerning CTB. That remains her posit
now that the record has been set straight”.

40. Also on 15 December 2011 solicitors for Mr Giggscelated a document headed
“Legal Notice” addressed to News Desks and Legaddtenents of news publishers.
It read as follows:

“As you will be aware Imogen Thomas has today read
Statement in Open Court (“SIOC”) in this matter,e th
Claimant’s claim against her having been settled.

Prior to the reading of SIOC Mr Justice Eady poseyliestion
regarding whether anonymity needed to be retaitézldid not
make any judgment or affirmative statement on gust, nor
amend the order of 20 April 2011 (‘the Injunctiomjjanting
anonymity to the Claimant.

Mr Justice Eady also stated that his judgment ciggrMs
Thomas'’s application to read the SIOC could beassd. This
will be done in due course. He was not referrimghie lifting
of the Injunction, which still remains in place.

As part of the resolution of CTB’s claim againstolgen
Thomas, Ms Thomas has agreed to be bound by adiidat in
similar terms to the existing Injunction.

You have been served with the Injunction and shtheédefore
comply with it. We would ask you to ensure thaytamg that
you may publish regarding this case or the SIOCp@® with
the Injunction and accurately reflects the truatpms

CTB'’s case against News Group Newspapers continues”

41. That Legal Notice was erroneous. Since 18 Novembeut four weeks previously
the whole action had been struck out.

42. On 4 January 2012 solicitors for NGN wrote to Mrg@s’s solicitors stating that,
having made enquiries that day, they had discovéitadno listing appointment had
been made as required by the order of 2 Novembién, the consequence that Mr
Giggs’s claim had been struck out.
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On 9 January 2012 the Application Notice now befoeewas issued. In it Mr Giggs
asked for an order pursuant to CPR 3.9 that herbetey relief from sanctions
imposed by the order of 2 November 2011, and dohikaaction be re-instated.

The reason for the breach of the order was givenwviitness statement of Mr Benaim
and dated the same date. He stated that it wasemilt of an oversight in his office
that the date of 18 November 2011 had not beerdndte took full responsibility for
this and apologised to the Court. He said:

“I should emphasize that [Mr Giggs]'s intention halsvays
been to continue with these proceedings in the raesef a
suitable resolution”.

He recounted that it was on 12 May 2011, whileles®ient negotiations were
ongoing, that Mr Giggs had agreed to a general stggarding service of NGN'’s
defence, as recounted above. Negotiations werg Ipeirsued between Mr Giggs and
Ms Thomas but not NGN. He referred to the negotigt about the Statement in
Open Court, and to the applications to the courtpiermission to read it. He then
addressed the matters to which the court is reduadave regard by CPR Part 3.9.

It is not necessary to set out paragraph by pgpagrdnat Mr Benaim says in relation
to each of the sub paragraphs at CPR Part 3.9€l stdtes that Mr Giggs’s solicitors
were concentrating on settling the proceedings witiss Thomas and simply

overlooked the need to comply with the 18 Novemtbeadline in the order of 2

November. This was certainly the concern of theyw, and not of Mr Giggs

himself. At the time of this statement, enquirieshwthe Queen’s Bench Listings
department led to him being informed that the tc@alld commence on 19 March, if
the estimate was 3 days. He said that the non ¢angegl with the order therefore had
no practical effect, since the remainder of theeobuld still be complied with.

On 16 January 2012 Mr Charalambous made a witriatsrent for NGN. He noted

that making of the appointment by no later thanNd/ember was the only step
required to be taken of Mr Giggs before serviceahef Defence by NGN. And that

following service of the Defence no Reply had bserved. Mr Benaim had said that
Mr Giggs did not wish to serve a Reply. Mr Chardtans noted that there were a
number of matters in the Defence which Mr Giggs hhigeasonably have been
expected to admit or deny in a Reply.

However, the main thrust of Mr Charalambous’s wssstatement is that Mr Giggs
would not lose anything of value if relief were uséd and the claim were not
reinstated. It was by that time obvious that noeorfor anonymity could be
continued, even if the order made by Eady J on @l Avas still in force, which he
did not accept.

On 1 February 2012 Eady J made the Consent Ordéodyimg the settlement
agreement between Mr Giggs and Ms Thomas. Mr Giggs initially submitted a
draft in which he would have been permitted to tw# to enjoy anonymity. Eady J
declined to make an order in that form. The ordat he made names Mr Giggs in the
title to the action as follows: “Ryan Joseph Giggeviously known as ‘CTB’)". The
order makes provision for preserving the confidaityi of the confidential schedules
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to the witness statements and other documentscdtrds the undertaking to the court
given by Miss Thomas as set out in para 6 above.

The order provides that all further proceedingsbasveen Mr Giggs and Miss
Thomas be stayed upon the terms set out in theid&mmial Schedule to the Order.
The order as drawn also contained an endorsemetiteobhack sheet, “copy orders
sent to Claimant’s solicitors for service on Defents”.

Mr Giggs’s solicitors did not inform NGN of the mialy of this order. But, assuming
that it must have been made, solicitors for NGNtevron 17 February asking for a
copy. A copy was provided on 20 February, excludifigcourse the Confidential
Schedule.

On that date solicitors for NGN replied in highlytical terms. They wanted to know
why Mr Giggs had not notified them or anyone elé¢he lifting of the anonymity

pursuant to undertaking (4) given and recordechendrder of 20 April 2011. They
contended that this was a plain breach of that tiakieg in which Mr Giggs had

persisted for at least 19 days.

By letter of the same date solicitors for Mr Giggsintained that the anonymity
provision in the order of 20 April 2011 remainedfarce. They stated it was their
understanding that it would remain in force untilagplication was made to vary that
order. They reported that when, on 1 February, the submitted to Eady J’s clerk
the final version of the order made on that ddteythad included in the email the
following paragraph:

“For completeness, | should draw the Court’'s aitento the
developments in the main actions against the Biefendant,
News Group Newspapers Limited. As a result of Mgdsis
failure to comply with the direction requiring tieking out of
the listing appointment, the main action standacktrout as
against the First Defendant. Mr Giggs has madepalication
for relief from sanction which will be heard befdvwr Justice
Tugendhat on 21 February 2012. When this applicat®
resolved, if no relief is granted, no further stepsl be
required. If relief is granted, Mr Giggs will agrde the
variation of the interim order so as to remove dmenymity
provisions and thereafter inform third parties serwith the
order of this provision. We trust that this is aisactory
approach.”

In reply, Eady J’s clerk communicated the judggipraval to the revised order, but

he said nothing about that paragraph. The paragia@urprising. There is not a

“main action” and another action. There is onecactiThe whole action had been
struck out on 18 November. That includes of cotingeaction against Ms Thomas in
respect of which the solicitors were submittingrafidorder to be made by the judge.
They did not inform him that it had been struck.dfibe had been told that the whole
action had been struck out, as he should have beemnpuld not have made the order
he did make without further enquiries.

SUBMISSIONS OF LAW
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For Mr Giggs Mr Tomlinson submits that the courbsld have regard to each of the
matters listed in CPR Part 3.9(1) which appeaitsetoelevant to the case that he has
to decide. The fact that the delay is attributalolefault on the part of a litigant
solicitor rather than the litigant himself is a ti@cwhich weighs in his favour: see
Flaxman-Binns v Lincolnshire CC [2004] EWCA Civ 424 [2004] 1WLR 2232 para
41. InWelsh v Parnianzadeh [2004] EWCA Civ 1832. Mance LJ had said in relatio
to CPR Part 3.9(1)(f) anélaxman-Binns:

“A claimant who is reduced to a claim which wouler gorce
be on a percentage basis for loss of chance agaemsiegal
advisors is not only suffering a real loss in tease of being
caused further delay and expense, but is alsorsvfa real
reduction in the value of her claim.”

He submits that relief from sanctions is often sefil where there has been deliberate
non compliance, or where the consequences of nmpl@nce have been extremely
serious. But that should not happen in a case asithe present.

He submits that the interests of the administratibjustice are that the case should
proceed. The case relates to Mr Giggs’s ArticlegBts and is of great importance to
him. The application has been made promptly. Thiéuréa to comply was
unintentional, as is not in dispute. The explamattoa simple administrative error.

The position in relation to CPR Part 3.9(1)(e) isrencomplicated. Mr Tomlinson
accepts that there was a failure on the part oGMgs to comply with CPR Part 15.5
as stated in the judgment | delivered on 2 NovemBat that was a failure by all
parties. As to the non service of the Reply, harstthat there is no obligation to do
that. He submits that there has been no breadteainidertaking (4) in the order of 20
April 2011, namely to give notice to third partiéshat order ceased to have effect.
He submits that the order has not ceased to hae#ert. The failure was caused by
the legal representative, and the trial date cédinb& met if relief is granted. The
failure to fix the trial date has had no adversieatfon NGN. The nature of the
information subject to the action is such thatehierno legitimate public interest in it
and so no or no significant interference with NGRteedom of expression. Striking
out the action would be in addition to an interfex@ with Mr Giggs'’s Article 8 rights,
an interference with his Article 6 right of accéssourt.

As to the merits of the claim, Mr Tomlinson accetpist when considering whether to
grant to relief to a party the court is entitledctinsider such matters s€bapple v
Williams [1999] CPLR 731, noted in the White Book (2011hate 3.9.1. But it is not
the function of the court on such an applicationctmduct a mini trial. It is a
developing area of the law and the facts are uriusua

During the course of his oral submissions Mr Toswim made clear that the damages
which Mr Giggs wished to claim would be substantiamages. Mr Tomlinson made
clear that Mr Giggs wished to claim damages onbis that, although the Article
published on 14 April was anonymous, subsequentteveave led to many people
identifying Mr Giggs as the person referred to, N&ibuld in law be responsible for
that.
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Mr Spearman submits that it is not open to Mr Giggsthe present pleadings to
advance claims for damage suffered by the disobosetiMr Giggs’s identity after 4
May, because it is not pleaded how, if at all, NGMaid to be responsible for that.
Publication of anonymous information does not dtumst an interference with
privacy: R v Dept of Health ex p Source Informatics Ltd [2001] QB 424 at para [34],
Peck v UK [2003] EMLR 287 at paras [61], [62] and [80]-[89)H v News Group
Newspapers Ltd [2011] EWCA Civ 42; [2011] 1 WLR 1645 at para [25}here are
further points advanced to which it is not necessar me to refer.

Therefore, submits Mr Spearman, any damages woeld/dry modest. There is
nothing pleaded by way of aggravation of damagéeag&lGN. There is therefore no
real or substantial tort. If the action had notrbstuck out in the way that it has, an
application to strike it out as an abuse of thecess of the court would be well
founded.

Mr Spearman accepts that, under the CPR (and i&¢kien were not struck out), it

would be open to Mr Giggs to apply for permissioratnend the Particulars of Claim
to plead matters which have occurred since thenclarm was issued. But he submits
that that would be a necessary step.

Mr Spearman submits that it is not until the préssplication is determined that it
will be possible to know whether, if the actionrésinstated, the trial can take place
within the dates set out in my order of 2 Noveni@tl.

If the trial cannot take place within the datesisaged in the order of 2 November
2011, Mr Spearman submits that the continuancehaf &ction would be an
interference with the Art 10 rights of NGN. It wdlso be an interference with the Art
10 rights of third parties. Eady J's order of 20rihpffectively binds third parties: see
Jockey Club v Buffham [2003] QB 642 andHutcheson v Popdog [2011] EWCA Civ
1580 at [26] (it cannot be assumed that final injfioms do not bind third parties).

He also accepts that if no relief is given, anddh#on remains struck out, it is open
to Mr Giggs to commence fresh proceedings claindizignages on the basis that NGN
is in law responsible for the publication and idigcdtion of Mr Giggs by other news
publishers. He does not accept that such a claimldvbe well founded (even
contending that it would be an abuse of procesg)he does not dispute that it could
be advanced, at least in principle, and subjese®ng an appropriate draft. However,
if that claims is to be advanced in this actiom #ttion would be longer than 3 days
and there would be other steps to be taken in papa for a trial. If a new action is
started, the trial date would be likely to be muater than the dates at present
contemplated for a trial.

EFFECT OF GRANTING OR REFUSING RELIEF — THE MERITS

67.

It is under this heading that | consider the mesitthe claim, and what Mr Giggs
would lose if the claim is not reinstated. | leatg of account at this stage matters of
costs. Whatever decision | reach, | will then htweo on to consider costs, and the
order for costs will have to be one that meetgukace of the case as it stands at that
stage.
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It is common ground that if relief is not grantédy Giggs can start a new action
against NGN. It follows in my judgment that tousé relief would not be a material
interference with the rights of Mr Giggs under Aror Art 8.

The submission that the continuance of this aotvoald be an interference with the
Art 10 rights of NGN does not seem to me to be bast with NGN's stance in
these proceedings. NGN has stated that it doebawa either the means to publish,
or the intention of publishing, any further infortizen relating to a sexual relationship
between Mr Giggs and Ms Thomas (see para 10 ab&eejt is hard to see what
serious interference with NGN'’s Art 10 rights theen be.

In my judgment cases such 3mirce Informatics andPeck cannot provide a complete
answer to any possible claim by Mr Giggs againstNNBy way of analogy, there is
no libel if defamatory words are published of asperwho is not referred to. But that
does not mean that no action for libel may evebdoeight on words that do not name
the claimant. A defendant may be responsible if wweds complained of would
reasonably be understood to refer to the claim®uassible circumstances are
exemplified in numerous cases. See eg Duncan & dieiDefamation 8 ed ch 8.

However, it is necessary for a claimant to pleasl rtimatters he relies on when he
alleges that the publisher of an anonymous ariicte be held liable for the fact that
it is understood to refer to the claimant. Mr Gidgs not done that in this case. It is
understandable that he did not do that on 4 Mayl 2B&cause it was only after that
date that his identification became a matter ofespead public knowledge. If he
were to wish to do so, he would have to amend aitidlars of Claim, or start a new
action. So as at present pleaded, it cannot betkatdhe claim for damages could
give rise to any significant award, even if it agjve rise to an award at all.

The claim for an injunction has equally been ovetaby events, for the reasons
given in para 11 above.

It follows that there is in my judgment no purpdsebe served by granting relief
under CPR Part 3.9, and | would refuse to do so.

| shall however express my views on other pointsedh

EFFECT OF GRANTING OR REFUSING RELIEF — THIRD PAHERS

75.

76.

SinceHutcheson v Popdog [2011] EWCA Civ 1580 at [26], it must be assumbdtt
the undertaking given to the court by Ms Thomad éebruary may affect the Art 10
rights of third parties.

It is only if the final order of 1 February doestnoind third parties that Mr
Spearman’s submission that the rights of thirdieamvould be interfered with by the
continuation of the action against NGN adds anghihthe final order of 1 February
2012 is valid and binding on third parties (and ¢inder of the High Court is always
valid until it has been set aside), the interinumgtion of 20 April 2011 has been
overtaken by that final order.
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However, Mr Spearman’s submission on the effechupod parties is relevant to the
manner in which this action has been conductedolly BIr Giggs and NGN, which is
considered below.

DEFAULT IN COMPLIANCE WITH THE CPR AND COURT ORDERS

78.

79.

80.

81.

Non-disclosure orders affect the Art 10 right dflddom of expression not only of the
defendant, but also of others who may wish to jghbdir receive information. This is
referred to as the Spycatcher principle’ (see Attorney-General v Newspaper
Publishing plc [1988] Ch 333, 375 and 380). That they have th&cefon third
parties is one of the main reasons that claimgopéydor non-disclosure or privacy
injunctions. But the court is required by HRA sd to act in a manner incompatible
with the Convention rights. It follows that in case which relief granted may affect
the exercise of the Convention right of freedonmexypression, the court cannot give
the same consideration to the autonomy of the gsatt the action as it commonly
gives to the autonomy of the parties to litigatiwnich does not have the same effect
on the Convention rights of third parties.

The Practice Guidance on Interim Non-Disclosuregtsdssued by the Master of the
Rolls in August 2011 addressed this point spedlifica

"Active Case Management

37. Interim non-disclosure orders, as they resthet exercise
of the Article 10 Convention right and, whether rat they

contain any derogation from the principle of operstice,

require the court to take particular care to prevattive case
management. ...

41. Where an interim non-disclosure order, whethrenot it

contains derogations from open justice, is madel @turn

dates are adjourned for valid reasons on one oe m@rasions,
or it is apparent, for whatever reason, that d siainlikely to

take place between the parties to proceedings;dhd should
either dismiss the substantive action, proceed wmnsary

judgment, enter judgment by consent,..."

The directions given by Eady J on 20 April (paraa®@ve) preceded this Guidance,
but his order is fully in accordance with it. Thiéeet of privacy injunctions on the
Art 10 rights of third parties was well recognideefore the Practice Guidance. The
directions of Eady J were designed to achieve askaga trial of this matter as
practicable.

It might be thought that where the defendant isealim organisation it would give
priority to freedom of expression, and so requirat ta claimant progress a claim to
trial as expeditiously as possible, with a viewiiedicating its Art 10 rights, if it can.
But experience has shown that media defendanty idoethat in privacy cases. That
may be on account of the high costs of litigationjt may be for other reasons. In
some cases it may be because the media recogatshehe can be no defence in law
to the claim. But the result is that the court mstparticularly alert for the need to
have regard to the rights of third parties.
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It is in this context that the breach of the CPR B& by both parties on 12 May must
be viewed. That agreement to extend generallyithe for service of the Defences
had the effect of interfering with the Art 10 righof third parties, including by the
continuation of the anonymity order.

In these circumstances, why NGN was secretly vgltim agree to defer service of its
defence, and thus the trial of the action, is hardunderstand, and has not been
explained. In May 2011 NGN was prominent amongeséhcomplaining about the
injunction that had been granted to Mr Giggs, apnd/,hso it said, that injunction
interfered with the Art 10 rights of itself and tpablic in general. It was at the same
time making similar complaints in a separate acti@oodwin v News Group
Newspapers Ltd [2011] EWHC 1309 (QB) came before the court thineees at about
the same period: 23 May 2011; [2011] EWHC 1341 (@B) May 2011) and [2011]
EWHC 1437 (QB) (09 June 2011). Yet, as in this casanJiH in November 2010,
NGN had been willing to consent (again secretlyd toon-disclosure order interfering
with the Art 10 rights of third parties. When JiH the proposed consent order was
submitted to the court, supposedly to be dealt witprivate on paper, | declined to
deal with it in private, or to make it in the foragreed: [2010] EWHC 2818 (QB)
para [3] and [9]. The Court of Appeal made an amaiy order, but permitted
disclosure of information about the action, whichwd not have been permitted by
the form of consent order proposed by NGN (see(QREWHC 2818 (QB) para [7]).

It is against this background that | regard theabneby Mr Giggs and NGN of CPR
Part 15.5(1) and (2) as a serious breach of thesrof court. It was clearly an
intentional breach (whether or not they overlookwssl requirements of CPR Part 15),
and the explanation (that this was with a viewsttlisig the action) is not a good one.
It had the effect that the trial date could notniet. It was in response to that breach
that | made the order that | did make on 2 Novembaed explained it fully in my
judgment of that date. It is all the more seriquthat it was not disclosed to Eady J or
myself on either of the two applications to thertaa lift the anonymity order made
on 23 May 2011.

The application made on 1 November 2011 is a fulample of the same disregard
by Mr Giggs and NGN of the Art 10 rights of therthparties, which in the present
case means in practice a substantial section gbubéc at large. The application to
vacate the trial date was submitted to me to b dath on paper, that is in private
(see para [1] in para 32 above). The draft direstisubmitted to the court contained
no timetable equivalent to that in paragraph 12hef20 April 2011 Order. In other
words, the court was being asked by Mr Giggs andNNG continue the interim
injunction made on 20 April (including the anonyyndgrder) for an indefinite period
into the future, without explaining why that interénce with the Art 10 rights of third
parties was necessary or proportionate.

Mr Spearman placed more emphasis on the pointMh&iggs was in breach of his
undertaking (4) given on 20 April immediately tdéaall reasonable steps to inform
in writing anyone to whom he has given notice a$ tirder or who he has reasonable
grounds for supposing may act upon this Orderithets ceased to have effect.

In my judgment it is plain that there was a breachthis order no later than 1
February 2012. The order that the solicitors irviEeady J to approve that day, and
which he did approve and make, named Mr Giggs entitte. That court order was a
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public document. It is difficult to see what furthsteps needed to be taken to
demonstrate that the anonymity granted in the asflg® April no longer persisted.

Nor can | understand the rest of the text of thead-addressed to the judge’s clerk
on 1 February, and to which he did not respond.wWiele action had been struck out
on 18 November. By that time the solicitors werdl weare of that fact, even though
it was not until 4 January that they became awaite o

| would refuse to grant Mr Giggs relief under CP&tF3.9 on the grounds that he had
been party to these two serious and (in the serpiired above) intentional
breaches, one of the rules of court and one obtter of 20 April 2011.

CONCLUSION

90.

It is for these reasons that | refuse to granefal Mr Giggs, and the action will
remain struck out. And for reasons set out in @@above, this can hardly be said to
represent a victory for NGN.

FURTHER OBSERVATIONS ON THIS CASE

91.

92.

93.

The way that this case has been conducted by thiegphas done much to undermine
confidence in the administration of justice. Thare two matters in particular on
which further comment is called for.

The first matter is the sense of injustice whichsviiarboured by Ms Thomas, and
which led to her seeking permission to read, artomately reading, a unilateral
statement in open court.

The reason why Eady J had to give the public juddrtieat he did give on 16 May, in
spite of the fact that he had not heard the casdBThomas, is explained in my
judgment inCoward v Harraden [2011] EWHC 3092 (QB) at paras [19]-[21] as
follows:

“19. Hodgson v Imperial Tobacco Ltd [1998] 1 WLR 1056 is
one of a number of judgments in recent years inclvhhe
importance of open justice has been emphasisedl Wolf
MR cited with approval a passage from Sir Jack Waco
Hamlyn Lecture, The Fabric of English Civil Justi(E87),
pp. 22—-23 which included the following:

"The need for public justice, which has now beetusorily

recognised, is that it removes the possibility dfiteariness

in the administration of justice, so that in efféleé public

would have the opportunity of ‘judging the judgéy:'sitting

in public, the judges are themselves accountatdeoartrial.
The opposite of public justice is of course the

administration of justice in private and in secreghind
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closed doors, hidden from the view of the publid dhe
press and sheltered from public accountability.,..."

20. In that case a large number of plaintiffs bidugctions
against the defendants, three tobacco companiesich
damages for personal injuries by reason of cantechathey
claimed was caused by smoking cigarettes manuttioy the
defendants. On 10 October 1997 a hearing for destwas
heard 'in chambers' and an issue arose as to Wwaaghdrties
could say about that hearing. The judge had naveted a
judgment, and had said that a copy of his direstioould be
released to the public, but that the parties amar thdvisers
were not to make any comment to the media in mlatd the
litigation without the leave of the court. Lord Wbeaid at
p1073G:

"What has happened since the order has been nradglgt
suggests that it would have been preferable to baxen all
the directions which were made on 10 October imajmaurt,
together with a judgment explaining why they werade, so
that it would not have been necessary for the lagalsers
to communicate with the media in order to explalmathad
happened.”

21. It is in accordance with this guidance of LdY@olf that it
is now common for judges sitting in the Queen's dBen
Division to give formal judgments setting out thesasons for
decisions on interim applications (that is any hepother than
a trial), just as they had always done after d {aad just as
judges in the Chancery Division had always donenterim
applications). The giving of reasoned judgmentsrie of the
ways in which judges are accountable to the publice
practice advances the public interest in a clin@t@pinion
where there is increased emphasis on the need for
accountability in the institutions of the state...”

The practice of giving such judgments was endobgethe Master of the Rolls in his
Practice Guidance as follows:

“45. The court should wherever possible give a oeed,
necessarily redacted, judgment [upon making arrimt@on-
disclosure order].”

It follows that judges must give every opporturtitey can give to a defendant to put
her case before the court. But a judge cannot cbanparty to put her case before the
court. Eady J delayed until 16 May 2011 to givereasons why he had granted the
injunctions he did grant on 14 and 20 April. He haeanwhile circulated the
judgment in draft. Ms Thomas had the opportunitypofting her case and correcting
any errors of fact.
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It also follows that parties (and their adviserd)onconsider not putting their case
before the court at a hearing on notice of an imexpplication, such as the one that
Ms Thomas attended by leading counsel on 20 Amuist take into account that the
judgment may have adverse consequences for thermonBltvas suggested that there
is anything more that Eady J could have done te §i¢ Thomas an opportunity to
present her case. And none of the parties has stgghéor could suggest, given that
they had received the judgment in draft) that iiteced any errors as to the facts as
they had been put before the court at that stage.

The second observation concerns the grant of mtenjunctions. In American
Cyanamid Co (No 1) v Ethicon Ltd [1975] UKHL 1; [1975] AC 396 at p406 Lord
Diplock explained the need for interim injuncticas follows:

. when an application for an interlocutory injuinct to
restrain a defendant from doing acts alleged tanbégolation
of the plaintiff's legal right is made upon coneéssffacts, the
decision whether or not to grant an interlocutemgymction has
to be taken at a time whex hypothesi the existence of the
right or the violation of it, or both, is uncertaend will
remain uncertain until final judgment is given hetaction. It
was to mitigate the risk of injustice to the pldinduring the
period before that uncertainty could be resolvedt tthe
practice arose of granting him relief by way ofendcutory
injunction ; .... The object of the interlocutory umction is
to protect the plaintiff against injury by violati@f his right for
which he could not be adequately compensated inagam
recoverable in the action if the uncertainty wersolved in his
favour at the trial; but the plaintiff's need farck protection
must be weighed against the corresponding needhef t
defendant to be protected against injury resultirggn his
having been prevented from exercising his own |eighits for
which he could not be adequately compensated utiuer
plaintiff's undertaking in damages if the unceftairwere
resolved in the defendant's favour at the triale T@ourt
must weigh one need against another and deternmhieeswthe
balance of convenience’ lies. In those cases whweelegal
rights of the parties depend upon facts that araligpute
between them, the evidence available to the cduhteahearing
of the application for an interlocutory injunctiaincomplete.
It is given on affidavit and has not been testedolsl cross-
examination....”

In that case the House of Lords at p408 laid ddvenfamous test summarised in three
guestions in the White Book (2011) Vol 2 para 15-7:

“(1) is there a serious question to be tried? & #mswer ... is
Yes...

(2) Would damages be an adequate remedy for a pgutgd

by the court’s grant of, or its failure to granty amjunction?
(3) If not, where does the ‘balance of convenietie®”
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In relation to cases where the relief sought vifiket the Convention right to freedom
of expression of the defendant (or of any thirdtipa), Parliament considered that
guestion (1) inCyanamid set too low a threshold. So by the Human Rights 1288
s.12(3) it set a higher threshold:

“(3) No such relief is to be granted so as to eastpublication
before trial unless the court is satisfied that #pplicant is
likely to establish that publication should notdiewed”.

But the “likely to establish” threshold under s.3p(s still lower than the threshold
that a claimant must pass at trial (if it were rtbére would no practical possibility of
getting an interim injunction).

There is a requirement in s.12(2) (and Practiceeddion 25A para 5(3)) that a

respondent be notified. This is to ensure (so $apa@ssible) that the Judge will hear
both sides of the story: an elementary requireroépistice. But even if he does hear
both sides of the case at that stage, he will bebr them on paper, and will not have
the benefit of any disclosure or cross-examinataanhe would at trial. So it is more
difficult for a respondent to challenge a claimartlaim. In urgent cases the judge
may be obliged to make that assessment even befamspondent has had an
opportunity to put evidence before the court (agpeaed in this case on 14 April).

And even when the respondent has had an opporttmiput evidence before the

court, he or she may choose not to avail themsealf/ésat right (as happened in this
case on 20 April).

As Eady J put it in his judgment in this case onNg&vember 2011 [2011] EWHC
3099 (QB) at para 7:

“whatever reasons may have underlain [Miss Thonhas’'s
decision not to give her own account of the backgdoevents
[before the judgment handed down on 20 May 2014, fact
remains that the allegations contained in the Glais
evidence remained unanswered up to (and beyondjath@ing
down of my public judgment. It was in the lighttbe evidence
before me, one-sided and limited though it wast thaas
obliged to make a judgment in accordance with 8)1a{ the
Human Rights Act 1998 as to the "likelihood" of Bimant's
succeeding at trial in obtaining a permanent injiomc to
similar effect: se€€ream Holdings Ltd v Banerjee [2005] 1 AC
253

The effect of s.12 (and th€yanamid rules on interim injunctions) being so
favourable to claimants is that defendants genewailer undertakings, or do not
oppose the grant of an interim injunction, as hapgein this case on 20 April. But
because the law is favourable to claimants in Way, there is an incentive upon
claimants to abuse the process of the court, $o @goid the need to prove their cases
at trial. Having obtained an interim non-disclosoreler, it may appear to be in a
claimant’s interest to hold on to it as long asgiae, and proceed to trial as slowly as
possible, if at all.
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HRA s.12 and the other rules on interim injuncti@ssume that there will be a trial.
Moreover, the anticipated delay between the heanirthe application for an interim

injunction and the expected date of the trial Iswvant to the further questions which
a court has to consider if and when the court tisfed that the claimant is likely to

establish that publication should not be allowetie Tcourt must then go on to
consider (as it has to in any application for aerim injunction): (2) Would damages
be an adequate remedy for a party injured by thet'sogrant of, or its failure to

grant, an injunction? (3) If not, where does thal8bce of convenience" lie?

In particular, the shorter the anticipated delag, more likely it is that the balance of
convenience (or balance of justice as it is betéerred to) favours the preservation
of the status quo (ie non-disclosure). An intermumction must be no more than is
necessary and proportionate to achieve the legiiraen of protecting the rights of
the claimant (including Art 8 rights). So the sleorthe period likely to elapse
between the making of the interim order and thad,tthe more ready the court will be
to find that the interference with the Art 10 righdf the claimant and third parties is
proportionate. And, of coursece versa.

It was for this reason that Eady J, in his ordeR@fApril, laid down a timetable for
the matter to proceed to trial. And it is for thésason that the agreement between the
parties on 12 May to depart from that timetable wasserious. It was not just a
breach of CPR Part 15.5. It was an abuse of theepsoof the court to interfere with
the Art 10 rights of third parties, which had neel approved by any judge.

There is, it is often said, a further reason whgirshnts do not wish to proceed to

trial. It is said that for a claimant a trial wdefeat the purpose of the proceedings, in
so far as it gives publicity to the private facteigh the claimant is seeking to keep

private. But that argument overlooks the fact #énatial may be conducted in private

if that is strictly necessary. A trial of a privackaim has recently been conducted in
private for that reason.

Although CPR Part 15.5 restricts the rights of iparto agree to extensions of time
for filing a defence, that does not mean that they free to extend time for filing
particulars of claim. The courts have recently beemcerned in another context with
the tendency of parties to ignore the time fixeddervice of particulars of claim (14
days after service of the claim form) in cases whiere is an application for an
interim injunction. InCaterpillar Logistics Services (UK) Ltd v de Crean [2012]
EWCA Civ 156 (21 February 2012) paras [71]-[73] @eurt of Appeal endorsed the
view that:

“that it is in the interests of justice and thei@ént and fair
conduct of proceedings that the claimant's caseefieed and
pleaded as soon as possible, so that the deferkhems
precisely what is the case against her, and sottiegadge.”

That the claimant should serve his statement of casomptly following an
application for an interim injunction is not a nesgquirementHytrac Conveyors Ltd.

v Conveyors International Ltd [1983] 1 W.L.R. 44, 47 an®H.M. Foods Ltd. v.
Bowvril Ltd. [1982] 1 W.L.R. 661, 665. That should not addhe costs, but rather it
should tend to reduce them, in ensuring that theess statements and the arguments
are addressed to the real issues in the action.
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For these reasons, particulars of claim should atlynbe served within 14 days in
cases where there is an application for a nonaliscé order. And if an extension of
time is sought, applicants should explain why tkeemsion sought is necessary and
proportionate in so far as it prolongs any intesfme with the Art 10 rights of third
parties.

In short, claimants and defendants must prosecwdaim for breach of confidence
and privacy so as to ensure that the interferenttethe Art 10 rights of third parties
is kept to as short a time as is possible. Whepéiagtions are made for interim non-
disclosure orders, both parties must have in nad the judge is normally bound to
give a reasoned judgment, even at that early sithtiee proceedings. The allegations
that a claimant makes, and what a defendant statefpes not state, may be made
public in that judgment, if it is necessary for ffaelge to do so in order to explain
why he has acted as he has. If a judge grantsdan without notice he will normally
have to explain why he considered it necessary dosd, notwithstanding the
requirements as to the giving of notice set ouPiactice Direction 15A para 4.3(3)
and/or HRA s.12(2). And the court should not grxtensions of time for service of
statements of case, or any other step in the aatiadiess satisfied that the extension
of the period during which there will be an inteeilece with the Art 10 rights of third
parties is necessary and proportionate.



