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Mr Justice Tugendhat :

1.

The Defendant (“NGN”) publishes The Sun newspaperapplies to vary an
injunction dated 19 May. That injunction prohibitélte disclosure of information
concerning a sexual relationship between Sir Fredd®in and a colleague of his at
RBS. The relationship continued while she was walfior RBS and he was Chief
Executive of that bank. The lady is referred to nasv“VBN”. The litigation has
attracted very wide publicity. This is in part dteethe reputation which Sir Fred
Goodwin acquired as he led RBS, at first to a nurobéusiness successes, but in the
end to the brink of collapse. NGN state that he ttlid by cutting the number of
employees and through a series of acquisitionslafiieof which was of ABN Amro.
RBS had to be rescued with vast sums of public mow#hen Sir Fred Goodwin left
the bank in November 2008 he was contractuallytledtio severance terms which
were in very large figures. He has since attrantedh adverse criticism in the media
reflecting public resentment that he could receaueh high rewards after presiding
over the failure of one of the country’s leadinghks A bank failure on this scale had
not occurred in the United Kingdom since the niaeth century. NGN state that Sir
Fred Goodwin had at an earlier stage attracted radehrse criticism from those who
disapproved of the policy he carried out at RB8utting the number of employees. It
is common knowledge that Sir Fred Goodwin has &duvery prominently in the
media for a number of years, and that in recentrsyghe coverage has been
increasingly hostile.

These facts may well explain why NGN consider #réitles about Sir Fred Goodwin
will be of interest to the public to whom they wigh sell The Sun. But what is of
interest to the public is not the same as whas inithe public interest to publish.
Newspaper editors have the final decision on whaff interest to the public: judges
have the final decision what it is in the publiteirest to publish.

The case raises important questions as to thenegtances in which the parties to a
sexual relationship may or may not hold a reas@nabipectation of privacy in

respect of that relationship, and when it may oy mat be in the public interest for
there to be disclosure in the media of the factt (ot the details) of a sexual
relationship.

VBN is not a claimant in the proceedings. She wdddentitled to be a claimant if
she wished, since her private life is as much eedag that of Sir Fred Goodwin. But
she does not have to be a party. She is a partifigoapplication for the reasons
explained more fully below. In brief, she is thegmn who will be the most affected if
the variation to the injunction now sought by NGNgranted. Sir Fred Goodwin
would not be directly affected by the proposed ateon, since the variation that
permitted disclosure of his name was made at therigeon 19 May. VBN had been
given no notice of that hearing and was not remiteskat it, so there had to be this
further hearing.

THE HISTORY OF THIS LITIGATION

5.

On the afternoon of 1 March 2011 a representativéhe Sun contacted Sir Fred
Goodwin regarding an allegation that he was haamg@ffair with a lady who was an
employee of the bank at a time. The journalish gisve the name of the lady and the
department in which she worked. It was suggeste&it Fred Goodwin that the
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public interest in publication of the story was flaet that the lady was involved in
determining his severance package when he left RB8Ill refer to this as NGN'’s
“first argument”.

No evidence for this suggestion has ever been pestby NGN and there has been
no explanation as to how it ever came to be advhntdrue, it would have been a
very serious matter. It would have involved a cleanflict between the lady’s
professional duties to RBS and her personal inteémeassisting the man with whom
she was in a relationship. Sir Fred Goodwin andldldg have both denied that she
had any involvement in determining his severancekpge and that denial is not
challenged. Since that initial conversation on Iréflano one on behalf of NGN has
mentioned that suggestion again.

Later that same day Mr Tomlinson QC, on behalfiofFsed Goodwin, applied for an
injunction against NGN to Henriques J. He was thégé who was hearing out of
hours applications at the time. The application waade by a telephone in a
conference call to which Mr Spearman QC was alparsy, representing NGN. At
that hearing no evidence or legal submissions ledgen put on paper. That is a
common situation in urgent applications. So eaamsel told the Judge what he had
been instructed his client would say about thesfaghd a detailed note was kept by
the solicitors. As the rules of court provide, apl&cant for an injunction in those
circumstances is required later to lodge a witretatement by him confirming the
facts explained to the Judge on his behalf. A dédahis not required to do that
unless, at the next hearing to be held a few dates,|the defendant opposes the
continuation of the injunction.

Mr Tomlinson asked for an injunction to prohibietpublication of any information

concerning the subject matter of proceedings widohFred Goodwin intended to

commence, or of any information tending to idenhifyn (save for that contained in
the court order and any Judgment), or of any in&drom concerning the facts or
details of any sexual relationship between Sir Feeddwin and the person named in
the confidential schedule to the proposed ordew(referred to as VBN). At that

time the proceedings were anonymised and Sir Fredd®in was referred to as
MNB.

Mr Tomlinson submitted that Sir Fred Goodwin hadeasonable expectation of
privacy in relation to information about his retatship with the lady because the law
generally recognises that sexual relationshipgexate unless the parties choose to
make them public. Further, he submitted, thateth@as no public interest in the
disclosure of the fact that Sir Fred Goodwin arallttdy had had this relationship.

For NGN Mr Spearman submitted that the affair wasdp conducted at the time of
the disastrous acquisition by RBS of ABN Amro. Thatuisition would have led to
the collapse of RBS, but for the government batl which was made with public
funds. The argument for NGN was that Sir Fred Gandnight have been distracted
by the affair in particular because of other cirstances of his private life (which he
identified, but which cannot be set out in thisgogent). Mr Spearman stated that it
was not the intention of The Sun to say anythingentban that Sir Fred Goodwin
was having an affair. There would be nothing mi#d about the details of the
relationship.
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It is important to note that Mr Spearman also s$laad the identity of the lady was not
of significance for the story, nor was it signiiidahat she was an employee of RBS,
nor in what field of employment she worked. Mr &pean submitted that the only
relevance of the fact that the lady also workedRBIS was that that might have made
the affair more distracting than it would have beeith someone who Sir Fred
Goodwin only came across at the weekend. So fdrrdeson the newspaper might
wish to publish that she was a work colleague.illtlve seen that that argument was
very different from the one advanced by NGN beime At that hearing NGN was
expressly disavowing reliance on matters which putting at the forefront of its case
before me.

Thus the sole argument raised by NGN at that steage that the relationship with
VBN coincided with the disastrous business dealthl@ahbasis NGN submitted that it
might have distracted Sir Fred Goodwin’s attenfimm the business affairs of RBS
at the time which was critical to the disastrouetaver. | will refer to this as NGN'’s
“second argument”.

Henriques J gave a short ex tempore judgment wrajg@irecording the submissions
for NGN, and rejecting them. Applying the testiie HRA s12 (see below), he was
satisfied on the information before him that SiedFGoodwin was likely to succeed at
trial in establishing that publication of the infeation in question should not be
allowed. He reached this conclusion after findihgttSir Fred Goodwin’s rights
under Article 8 were engaged, and that he had sonedole expectation of privacy,
whereas he found no countervailing public intesestas to make it necessary and
proportionate to permit The Sun to interfere whhttright in the exercise of its right
of freedom of expression under Article 10. He htidt it was necessary in the
interests of justice that Sir Fred Goodwin’s nameuwd not be disclosed at that stage.
He ordered that the matter come back before theg oo March.

VBN was not present or represented at the heafingre was no requirement that she
should be. But judges are required to have regattia effect that any order might
have on third parties who are not before the c@ostHenriques J enquired as to the
position of VBN, and, after making his decisiomquied the parties to inform her of
the order he had made.

On 2 March 2011 a claim form was issued and Sid Féeodwin made a witness
statement. In it he stated that the relationsleippvben himself and the lady was an
entirely private matter which neither of them hasctbsed to the public, and which
had not previously been discussed or mentionechénnmedia. He said that any
suggestion that the lady was responsible for higrsmce packet was wholly untrue,
and that she had nothing whatsoever to do withHe gave information as to her
position in the company. He denied that the affauld have had any impact on his
judgment or distracted him from his work at thediof the take over of ABN Amro.
He set out facts about the takeover which were lweswn at the time and which he
said demonstrated that his own role in the affaas what of one man amongst very
many. There were two other banks involved in dietover (Fortis and Santander);
the proposal was approved overwhelmingly by theedt@ders of all three banks;
there were external advisors; there was anotheisBibank, Barclays, who had been
pursuing a possible takeover in competition withSRBie deal had been approved by
regulators in approximately fifty countries andthg FSA; and in December 2010 the
FSA concluded that there had been no breakdownorpbcate governance in relation
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to the takeover and that there was no individuaingdoing. He expressed fears as to
the intrusion into his private life that would foll if there were publication of the
information about the relationship in question.

On 4 March 2011 the matter came back before thet.c&marp J continued the
injunction in substantially similar terms. At tha¢aring Sir Fred Goodwin was still
referred to only by the letters MNB.

NGN abandoned its second argument before the lgeannd March. If NGN had
wished to oppose the continuation of the injunctadnthe hearing on 4 March, it
would have had to put evidence before the couth@adbasis of its legal submissions.
NGN put no evidence before the court. The sameiegppbd any other newspaper or
person notified of the order. If any such third tpahad wished to oppose the
continuation of the injunction on 4 March (or atydater date) it would have had to
put evidence before the court, and make submissidmshird party has done that.

Sharp J gave a public judgment [2011] EWHC 528 (QH)is was a reserved
judgment given on 9 March. In paragraph 1 of jhdgment she recorded how the
matter had come to be heard on 1 March 2011 byiélers J. She stated that, of two
public interest justifications for the proposed liedtion advanced initially for NGN,
one had already been abandoned by the time ofdhenly before Henriques J. In
para 5 of her judgment she stated that, at thé stdahe hearing before herself, she
had been told that the application for an intenmumction was no longer opposed.
Subject to its right to apply to discharge or vérg order, NGN had agreed that the
order should continue until trial or further ordeihus the second public interest
argument (that Sir Fred Goodwin might have beetratiged by the affair) was also
abandoned by then.

Sharp J went on to state in para 6 of her judgrientollowing:

“There is no doubt in my view that the Claimantiticie 8

rights are engaged, both in relation to the subjeatter of the
action, and the identification of him as the Clammnarhere is
no doubt either that publication of the informatemto the fact
or details of the affair will result in some interénce with the
Claimant's private life. It is not currently sugtggs by the
Defendant that there is a public interest in thielipation of the
information or that there is any other reason forta be

disclosed. It is not suggested for example thatinf@mation

was in the public domain. | am satisfied in accamdawith

section 12(3) of the Human Rights Act 1998 that @&mant
is likely to establish at trial that publication thfe information
should not be allowed.”

The remainder of her judgment was devoted to emplgiwhy the hearing was in
private, why Sir Fred Goodwin was being grantedngnaty, and what could be
published about the case.

This part of Sharp J's judgment has been substignitrasreported. It was reported
that in Parliament Mr Hemming MP had said that gjranted an injunction
prohibiting calling Sir Fred Goodwin a banker. Sl@ not. What she prohibited was
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reporting the proceedings in terms which identif&adFred Goodwin as the claimant.
This prohibition included referring to the applitdor the injunction as a banker,
because that would be information which might temdlentify Sir Fred Goodwin as
being the applicant. That would defeat the coystispose in granting anonymity to
him. The reporting of the supposed injunction pbding the identification of Sir

Fred Goodwin as a banker did not explicitly idgntBir Fred Goodwin as the
claimant in this case, although some understoogtiidicity as giving a hint that it

was him.

On 19 May 2011 in the morning there were numeroediareports that in the House
of Lords Lord Stoneham, speaking on behalf of L@akeshott, had identified Sir
Fred Goodwin as the applicant for the injunctiongurestion. Lord Stoneham was
frustrating the purpose of the court order and timygeding the administration of
justice, but he was doing so under the protectioPasliamentary privilege. If he had
identified Sir Fred Goodwin in words spoken outsiigliament he would have been
interfering with the administration of justice, committing a contempt of court, as it
is called.

In the light of this development NGN gave noticeSio Fred Goodwin that it would

apply to vary the injunction so as to permit theneaof Sir Fred Goodwin to be
published in the newspapers as the person who plced for the injunction. That

afternoon there was a hearing before myself. &id EBoodwin appeared as did NGN,
MGN (the publisher of the Mirror and the Sunday fdiy and Associated

Newspapers Ltd (“ANL”, the publisher of the Dailydiland the Mail on Sunday). At

the start of that hearing Sir Fred Goodwin accepled the injunction should be
varied so as to permit the identification of hinfissd the claimant and applicant for
the injunction.

At hearing neither NGN nor the two third parties pny evidence before the court.

NGN also sought a wider variation of the injunctiavhich | did not accept. The
order continued in a form which prohibited the pecdgtion of any information
identifying, or tending to identify the person naime the confidential schedule, as
being the person with who the claimant was allegeldave had a sexual relationship
(save for that contained in the order of the cand any public judgment of the court
given in this action). The order also prohibitedblication of any information
concerning the details of any alleged sexual @atiip between the claimant and the
person in question.

But the order did permit NGN to apply to vary theder on condition that if the

variation it sought might affect the rights of thedy named in the confidential

schedule or her family, she must be given threardliays’ notice in writing of the

application. Notice was later given to the ladytlué present application. It was not
three clear days notice, but no point is takenhaih t

On 23 May | handed down a public judgment [2011]HEBV1309 (QB). In it | set out
what had happened in the case, and my reasonsakingnthe order that | made on
19 May. These reasons included the fact that tthe head not been given any notice
that the court was to be asked to withdraw the wmaly which the injunction of 4
March gave to her (paras [24]-[26]). | also coregic number of inaccuracies that
had been published about the case (paras [9]-[10]).
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ANL appeared at that hearing, as any third parycééd by an injunction is entitled
to do. ANL (then represented by Mr Caldecott QG3ed a new (the third) argument
on public interest, namely that if there was atreteship between Sir Fred Goodwin
and a lady who was a work colleague, then thatdg}fiwould be a serious failure of
corporate governance and might be in breach oRB® Group Code of Conduct on
Integrity Matters (dated 2007) (“RBS Code”). | dhedfer to this as the “third

argument”. However, as stated in paragraph [21thefjudgment, no notice of this
new case had been given to Sir Fred Goodwin ohéolady, and there was no
evidence that it had been investigated by or omlbefi ANL or anyone else.

No one on behalf of NGN has ever asked VBN anythingut this case. On 1 March
NGN did not ask for her comments on the suggedhah she had been involved in
arrangements for Sir Fred Goodwin’s severance peckdNGN has not adduced any
evidence as to the enquiries that it has made REBB (but see now para 149 below),
or anyone else who might have been concerned iABN Amro takeover, whether
Sir Fred Goodwin was distracted, or as to any o#tsgrect of the case. But in the
evidence for VBN adduced before me VBN states itheame to her knowledge that
NGN had contacted RBS in February. There is noratielence about that contact.

On 27 May the matter came back before the courtttier fourth time. On this

occasion the applicant was VBN, although she wayetoreferred to in that way. Mr

Tomlinson QC appeared for her. He asked me ta teféhe Attorney General a

publication made in the issue of the Daily Mail etht20 May 2011, which he

submitted was in contempt of court, in that it imee the purpose the court had
sought to achieve by making the previous ordethiscase. | declined to make the
reference as requested, but | did set out a nupfldacts relating to the case which, if
the Attorney General so chose, he would be abtemsider.

In the Daily Mail ANL had published certain piecafsinformation about VBN. She

complained that some of the information was aceuaad would tend to identify her.
She also noted other information which had beemtguli which she said was
incorrect. A piece of information she said wasomect was that the Daily Mail said
that she had been promoted while Sir Fred Goodvéis w charge of RBS. Counsel
for ANL (Mr Caplan QC) did not disagree when Mr Tiamon informed the court

that that information was false.

So up until this point, no evidence had been ptdreehe court on behalf of NGN or
any third party in opposition to the continuatidrttee injunction.

THE PRESENT APPLICATION

33.

34.

On 26 May 2011 NGN gave notice of its intentiorafply to vary the order | made
on 19 May so as to permit the identification of thdy named in the confidential
schedule. The form of draft order made clear thate was no intention to seek a
variation of the order which might permit publicati of any sexual or salacious
information, or any photographs of the lady or amgmbers of her family.

The application was supported by two witness states) the first evidence to be put
before the court by NGN in this case. Mr Hawké® business editor of The Sun,
raised two matters in his witness statement. MFiesstated that he believed that the
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lady had been promoted while Sir Fred Goodwin whefCExecutive of RBS. The
grounds for his belief that he gave were in a dagnim

Miss Proudler of Olswang was by now instructed ¢b @& solicitor by VBN (in
addition to her previous instructions to act for Bred Goodwin). In her witness
statement dated 31 May 2011, Ms Proudler explaittest Mr Hawkes had
misinterpreted the document he referred to. Ms desistated that VBN has not been
promoted as Mr Hawkes believed. NGN now acceyitttiat is the true position. The
suggestion that the lady had been promoted whiteF8d Goodwin was Chief
Executive is no longer pursued by NGN. | shall rete this as NGN’s fourth
argument. It is the third argument that has beamadbned.

The second point advanced by Mr Hawkes in his wgnstatement related to the
position in RBS held by VBN, and to the fact, asdsserted it to be, that there had
been no disclosure to anyone else at RBS of tla¢ioakhip between herself and Sir
Fred Goodwin. Mr Hawkes stated that the relatignét@tween them led to a serious
conflict of interest on the part of both of themhid is the third argument, the one
initially raised on 19 May by ANL.

The RBS Code includes the following provisions age11.
“Conflicts of Interest

So that you can undertake your job properly, mainteur
objectivity and impartiality and ensure that yowdgment
could not be compromised, you should not put yduisea
position where your personal interests could coniliith the
interests of the Group. For these purposes tme teiterests
of the Group” is taken in its widest sense.

You have a responsibility to act in the interesthaf Group and
must not misuse your position or any informatioriaoted in
the course of your employment to further your pievimterests
— or those of anyone you have a relationship with...

How will | know if | have a conflict of interest?

If, in the context of performing your duties, it uwd be
suggested that you are acting in your own interesthose of
another person with whom you have a relationslafher than
in the interests of the Group, you may have a canff
interest.

Possible conflicts of interest relationships angbagtions.

For these purposes, the term “relationship” is takets widest
sense — from playing football with a customer tarsig
membership of the same private club or society wigupplier
to forming a close personal relationship with deague.
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While the Group entirely respects the right of gwame of us to
form friendships and personal relationships at wéhkre will

be occasions when it will be appropriate to teluryonanager
about a relationship that may impact on your woykcteating
a conflict of interest.

Here are some examples of when it would be apmateptio
notify your manager of a potential conflict of irget:

- You are working under a dual control procedurd have a
close personal relationship with your dual conpaitner

- You are conducting an investigation or a heaunger the
disciplinary procedure in which an employee withowhyou
have a personal relationship is implicated...”

At page 12 of the RBS Code it is stated that thesda on the employee to identify
when it is appropriate to inform a manager of aglgtronship or association that had
potential to create a conflict of interest.

At page 29, in a part of a section of the RBS Cotl€onduct related to Group
Security, and under the heading “Making a Discleswithin the Group”, there is
guidance as to what amounts to an event which otagbe notified to more senior
management. These events include matters whiatoanenonly referred to as whistle
blowing. The guidance is that such matters shéitgtibe raised with an employee’s
immediate line manager, and if this is felt to bappropriate, then it should be raised
with a more senior manager or other persons whasal@scription is given in the
RBS Code.

Mr Hawkes also referred to a publication from tl#®AFencouraging whistle blowers
to “first use whistle blowing procedures in the kaace”.

Mr Hawkes went on to state that the position in RE®l by the lady is sufficiently
senior that she might be a person to whom a whidtde/er might turn to make a
disclosure. The fact that she was in a relationshth Sir Fred Goodwin while he
was Chief Executive created the obvious risk (hd)ghat confidential information
disclosed to her might, perhaps inadvertently, iselased to him, or that she might
feel herself to be in a position where her dutyRBS conflicted with her personal
obligations to him in relation to the disclosuredado her. Mr Hawkes stated that
any employee who might have wished to consider ngaki disclosure to the lady
would be entitled to know of her relationship witte Chief Executive. That may be
relevant to the employee’s decision whether to @sklconcerns, or give notification,
to the lady or to some other senior manager.

Mr Hawkes stated that it is a matter of public iast that Sir Fred Goodwin and the
lady permitted this state of affairs to continudlstrhe was Chief Executive.

Mr Hawkes referred to press cuttings about thréerotases where a relationship
between the Chief Executives of a large corporasiod an employee had given rise
to conflicts of interest. In one case the cuttiegorted that the lady had left the
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company, in another it was the Chief Executive wkas ousted and in a third the
Chief Executive had resigned.

Mr Hawkes referred to the investigation which tH&AHs currently making into the
allegations about the relationship between Sir KBeddwin and the lady. He stated
that there should be full public discussion of thasatters at this stage and that such
discussion should not await the outcome of thatstigation.

He further exhibited an article in the Financiaiméss dated 24 May 2011. He noted
that, according to that article, an internal engiby RBS has concluded that the lady
“played no part in key strategic decisions at thekj and “did not compromise the

bank in any way”. But he stated that that mis$esgoint that is important in the

present application. The public is still entitled discuss these matters, and
discussions are not concluded by that internalstigation.

The article in the Financial Times also report®arse who is not identified as saying
“We have only known about this for several weeksd ¢he writer adds:

“It is not believed Sir Fred or the woman in questdisclosed
the alleged relationship to their superiors — rezit8ir George
Matthewson nor Sir Tom McKillop, who both held trae of
chairman when Sir Fred ran the bank, were told.il8ity, the
Financial Services Authority is not thought to héed prior
knowledge of the alleged affair...”

The application is also supported by a withesestanht from Mr Hancock, who is the
Member of Parliament for West Suffolk. He workedam economist at the Bank of
England until 2005. He now sits on the Public Actsuand Standards Privilege
Select Committees. He stated that it is his bahet it is strongly in the public
interest that there be published the informatiaat the lady holds the senior position
that she does with RBS, and that she did so duhiedgime she was having an affair
with Sir Fred Goodwin at the time when he was hefathe bank and the affair was
not disclosed. He refers to the number of emplsyee whom the lady is likely to
have had responsibility and that that respongyiitluded possible whistle blowing
disclosures. He stated that the matter criesauntiependent investigation and that
public confidence in any investigation can onlyrbaintained if the public are given
the facts now.

Mr Hancock’s evidence is not evidence of any facthe case. It was adduced in
support of an argument which NGN has advancedwbidh, in the event, | have not
had to consider. The argument is that a reasotaikf on the part of an editor that a
matter is of public interest is a factor that thmurt has to take into account in
deciding whether it is in the public interest fongething to the published.

THE EVIDENCE FOR VBN

49.

Ms Proudler stated that VBN did not notify her telaship to her manager (and the
person she reports to is identified) “because tlvess no relationship that might
impact on her work by creating a conflict of intg@fe RBS has known about the
relationship since February 2011, when they wef@imed by a journalist from The
Sun. An internal investigation has been conductgdRIBS. VBN has not been
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criticised or disciplined as a result and it has meen suggested to her by anyone at
RBS that she was in a position of conflict or iedch of the RBS Code. The parts of
the Financial Times article referred to by Mr Hawkare consistent with VBN'’s
understanding of the position, namely that RBSissBed that there was no necessity
for her to disclose a personal relationship witn @hief Executive Officer.

VBN remarked that NGN has provided no explanatibwloy any conflict of interest
should arise out of a relationship between the {Chieecutive Officer, who is
responsible for strategic direction of a substantasiness, and a person in her
position, which she described.

VBN confirmed that no employee of RBS had ever mad¢istle blowing disclosure
to her, and she stated that it was not likely @way would do so. She described
dedicated arrangements that RBS has put in placehistieblowers.

Ms Proudler also gave a very brief account of teesgnal circumstances of VBN.
VBN stated that she is a private person, with ailfgrwho has never spoken to the
media about any private matters. She first mef8d Goodwin in the company of
large numbers of other people in the course ofvierk, but when she met him
“personally” it was “in a social context”. She dmbt say anything about her own
marital status. She mentioned “a number of familgmbers and associates”, but
refers specifically to only one member of her famibhe identified that person in
order to explain her concerns about the humiliativet person might suffer if her
name were to be published by NGN. She made claearathsome point some people
had come to know about her relationship with Sed~Goodwin, but she did not
make clear when or how they came to know aboutiat. did VBN state in terms
whether she told anyone at work about it. All thlaé said is that “there has already
been disclosure identifying details” about her inagional newspaper and that “this
has led to her being identified by a number of peepth whom she works and with
whom she has business relationships”. | infer ftbma that she is saying that no one
with whom she works knew about her relationshighv@ir Fred Goodwin before the
publication in the national newspaper, and the ipabbn was in relation to these
proceedings, and so in 2011.

VBN stated that publication of her name by NGN vibbke a very serious intrusion
into her private and family life. She referred tasions when her identity has been
published, but states that in spite of that, it hat become generally known. She
distinguishes such publications from publicationtle press and broadcast media
which would inevitably come to the attention of $easshe deals with on a daily basis,
which she stated would be extremely intrusive. &fierred to people known to her
who have already been persistently approachedmatists, and she fears that such
approaches would intensify if the injunction weegigd to permit NGN and the press
and broadcast media to identify her.

Ms Proudler stated that VBN asked her “not to gt idetails of these matters
because she is concerned that material put beferedurt may find its way into the
public domain”.

The court has powers to prohibit the publicationnddrmation provided to the court,
and all the orders made in this action have indudevisions designed to achieve
that. VBN is entitled to choose what evidence shis pefore the court, whatever her
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56.

S7.

reasons for that choice may be. But if she doess#aot to put evidence before the
court, the court will be able to act only upon #wdence that is before the court.

While there is more evidence than | can set outhis judgment, the upshot
nevertheless is that there is very little evidemmeed before the court about the
personal circumstances of either Sir Fred GoodwiMEN.

Mr Spearman did not ask me to doubt, and ther@igseason to doubt, the truth of
what VBN stated about the facts of her business famiily position and the
approaches she and others have received.

THE EVIDENCE OF SIR FRED GOODWIN

58.

59.

60.

Sir Fred Goodwin did not adduce any evidence ferpgihirpose of this application. But
his witness statement of 2 March is before thetcdmit he too gives very little detail
about his personal circumstances.

Sir Fred Goodwin stated that:

“the nature of any relationship between me and [YiBNan

entirely private matter. In so far as it is neceg$a do so, | am
content for the Court to proceed on the basis tiate was a
relationship as stated by The Sun to my represeatdthave
not disclosed any such relationship to the pubiid @& has not
been discussed or mentioned in the media. | amsaduhat,
for the purposes of an application to restrain mhisuse of
private information, the truth or falsity of The r8sl claims is
legally irrelevant and I will not say anything fletr about it...

| am a private man. | have never discussed my patdide or
relationships in public. ...

| believe that publication of the Confidential Infieation would
also lead to considerable intrusive and disturlsipgculation as
to my private life and relationships, including e Internet. If
the Confidential Information were disclosed pulgljcithis
would inevitably also reach friends, colleagues antter
business contacts, not just in the United Kingdomt b
worldwide. This would have a very substantial intpaic the
way in which friends, colleagues and business absitlate to
me and therefore a serious negative impact on ngopal life
and career”.

| infer from this that Sir Fred Goodwin is contehat the court proceed on the basis
that he did have a relationship with VBN, as alttgg The Sun, that he had not told
any of his friends or colleagues at work abouartd that his friends and colleagues
would view the relationship with serious disappipadbeit for reasons which are not
there set out.

THE APPLICABLE LAW
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61. Mr Spearman for NGN and Mr Tomlinson for VBN eacibsit that the law requires
the application of a two stage test. They citedbeisions of the Court of Appeal in
McKennitt v Ash [2008] QB 73 at para [11],ord Browne of Madingley v Associated
Newspapers Ltd [2008] QB 103 at para [37] ari€TK v News Group Newspapers Ltd.
[2011] EWCA Civ 439 at para [10].

62. Mr Spearman set out the position in his skeletgument, in terms which | adopt
(with some alterations), as follows:

a. The starting point is the Human Rights Act 1998. 8§ the court (as a public

authority) is required to act compatibly with Contien Rights. By s.1(1) the

court is also required to take into account judgimei the European Court of

Human Rights (“the Strasbourg court”). That is wRarliament, not the judges,

has decided. The Convention rights in questionhis tase are the rights to

freedom of expression of NGN and the right of tlemeayal public to receive

information, which are protected by Article 10 amyglthe common law, and the

right to respect for private life protected by 8rt So far as material to the present

case these provide:

Article 8

(1) Everyone has the right to respect for his geand family life, his
home and his correspondence.

(2) There shall be no interference by a publitarity with the exercise of
this right except such as is in accordance witHdteand is necessary in a
democratic society ... for the protection of the tggAnd freedoms of
others.

Article 10

(1) Everyone has the right to freedom of expressibimis right shall
include freedom to hold opinions and to receive iamgart information
and ideas without interference by public authoaiy regardless of
frontiers.

(2) The exercise of these freedoms since it cawi¢h it duties and
responsibilities, may be subject to such formaljtmonditions, restrictions
or penalties as are prescribed by law and are saoes a democratic
society ... for the protection of the reputationights of others, for
preventing the disclosure of information receivedonfidence ...

b. The exceptions in Article 10 relating to the proi@e of the reputation or rights of

others and the disclosure of information receiviecconfidence can apply only

where three conditions are satisfied. The resbmstimust (a) pursue a legitimate

aim or aims, (b) be “prescribed by law” (i.e. besisaaccessible and formulated

with sufficient precision for the ordinary citizea rely upon them to regulate his

conduct) and (c) be necessary in a democratic tyotoe the protection of the
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legitimate aim or aims: the protection of the repioin or rights of others, or for
preventing the disclosure of information receivedonfidenceThey must also be
proportionate to the end pursued, securing whaecessary for the protection of

these aims and no more.

c. In accordance with the guidance given by the Haideords inRe S[2005] 1 AC
593, Lord Steyn at [17]the correct approach to the balancing exercise avheth
Article 8 and Article 10 rights are involved is thé) neither Article as such has
precedence over the other (ii) where the valuesemurlde two Articles are in
conflict, an intense focus on the comparative irtgoare of the specific rights being
claimed in the individual case is necessary (@ justifications for interfering with
or restricting each right must be taken into actdiv) finally, the proportionality

test — or “ultimate balancing test” - must be agqblio each.

d. When deciding whether information is in principi®iected by Article 8 and, if so,
whether Article 8 must yield to some countervailinght or rights, the Court

considers the matter in two stages:

(2) The first question is whether there is a reabte expectation of
privacy. This is the threshold question, and iamsobjective test. See
Murray v Express Newspapers plc [2009] Ch 481, where Sir Anthony
Clarke MR said at [35]:

“In these circumstances, so far as the relevancples to be derived
from Campbell v MGN Ltd [2004] 2 AC 457 are concerned, they can
we think be summarised in this way. The first gisests whether there
is a reasonable expectation of privacy. This i€@mirse an objective
guestion. The nature of the question was discuss€dmpbell v MGN
Ltd. Lord Hope emphasised that the reasonable expectaas that of
the person who is affected by the publicity. Hedsai [99]: "The
guestion is what a reasonable person of ordinangilsdities would
feel if she was placed in the same position asclhienant and faced
with the same publicity.” We do not detect any eldéince between
Lord Hope's opinion in this regard and the opinierpressed by the
other members of the appellate committee”.

(2) If and only if that question is answered in #férmative, the Court

proceeds to the second part of the two-stage agipradich is laid
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down by the authorities. S&éurray v Express Newspapers plc [2009]
Ch 481, where Sir Anthony Clarke MR said at [27]:

“[There are] two key questions which must be ans@ewhere the
complaint is of the wrongful publication of privaitgormation. They
are, first, whether the information is private hretsense that it is in
principle protected by article 8 (ie such that @&ti8 is in principle
engaged), and, secondly, if so, whether in all dmeumstances the
interest of the owner of the information must yietd the right of
freedom of expression conferred on the publisheartigle 107"

e. It is also clear from the authorities that the eotrapplication of this approach
requires the Court to give separate consideratodifferent items or classes of
information. See, for exampleord Browne of Madingley v Associated Newspapers
Ltd [2008] QB 103, Sir Anthony Clarke MR at [37]:

“If, in respect of particular information, there asreasonable expectation of
the privacy, article 8 is engaged. The questiothen whether interference
with those rights should be permitted under arti@l2. Where, as in the
present case, the article 8 right is based on tiegegtion of private
information, the basis for that interference widually, though not in every
case, be found in the rights and freedoms createxttizle 10”.

f. In addition, because the relief sought will afféet Convention right to freedom of
expression of the Defendant(s) and of third paride are served with the
injunction, s12 HRA applies. This includes the daling:

“12. - (1) This section applies if a court is calesing whether to grant any
relief which, if granted, might affect the exerciskethe Convention right to
freedom of expression...

(3) No such relief is to be granted so asestrain publication before trial
unless the court is satisfied that the applicantikely to establish that
publication should not be allowed.

(4) The court must have particular regardthe importance of the
Convention right to freedom of expression and, whbe proceedings relate
to material which the respondent claims, or whippears to the court, to be
journalistic, literary or artistic material (or twonduct connected with such
material), to-

(a) the extent to which-
(i) the material has, or is about to, becomelalste to the public; or
(i) it is, or would be, in the public interestrfthe material to be
published;
(b) any relevant privacy code.
g. As to s12(3) HRA, the correct approach appears fdatision of the House of

Lords inCream Holdings Ltd v Banerjee [2005] 1 AC 253, [22]-[23]. As at the time
of a hearing such as the present hearing, thehiblicesequirement that the applicant
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for an injunction must satisfy is generally thaisit'more likely than not” that s/he
will be able to establish at trial that publicatsimould not be allowed:

“As to what degree of likelihood makes the prospexftsuccess 'sufficiently
favourable', the general approach should be thattavill be exceedingly

slow to make interim restraint orders where theliagpt has not satisfied the
court he will probably ('more likely than not') seed at the trial. In general,
that should be the threshold an applicant mustsche$ore the court embarks
on exercising its discretion, duly taking into agobthe relevant jurisprudence
on article 10 and any countervailing Conventiomisg’

h. Turning next to s12(4) HRA, so far as concernsnalistic material the Court is
required to have regard to the extent to which smetterial has or is about to
become available to the public, the public interegtublication, and “any relevant
privacy code”. The PCC Code of Practice is suchdecand relevant provisions of
it include the following:

3.*Privacy

i) Everyone is entitled to respect for his or hevate and family life, home,
health and correspondence, including digital compations.

i) Editors will be expected to justify intrusiom#to any individual's private
life without consent. Account will be taken of tbemplainant's own public
disclosures of information.

The public interest

There may be exceptions to the clauses marked teathey can be
demonstrated to be in the public interest.

1. The public interest includes, but is not condine:

i) Detecting or exposing crime or serious improgytie

i) Protecting public health and safety.

iii) Preventing the public from being misled by action or statement of an
individual or organisation.

2. There is a public interest in freedom of expmsgself.

3. Whenever the public interest is invoked, the R@GICrequire editors to
demonstrate fully that they reasonably believed plblication, or journalistic
activity undertaken with a view to publication, Wwadipe in the public
interest.”

63. On an application for an interim injunction theeeff of s.12(3) is that it is for the
applicant to satisfy the court that she is likedysucceed at trial. In the present case,
the application is by NGN and it is for a variatioh an injunction. But VBN is
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opposing the application by contending that thanofion granted on the application
of Sir Fred Goodwin (and subsequently varied) sihdad maintained. She is in the
position of an applicant for an injunction. It folvs that the burden is upon her to
satisfy the court of the matters upon which irégjuired to be satisfied by HRA s.12.

64. In the law of privacy there has been some recagniti the authorities of the concept
of a public figure, defined as those who exercisblip or official functions (as
appears from the words | have italicised in théofeing citations).

65. In Campbell v MGN Ltd [2004] AC 457 Baroness Hale said at [158-159]:

“There are undoubtedly different types of speeubt as there
are different types of private information, somewdiich are
more deserving of protection in a democratic sgcigtan
others. Top of the list is political speech. Tree exchange of
information and ideas on matters relevant to tlgauoisation of
the economic, social and political life of the ctrynis crucial
to any democracy. Without this, it can scarcelychded a
democracy at all. This includes revealing information about
public figures, especially those in €elective office, which would
otherwise be private but is relevant to their participation in
public life. Intellectual and educational speech and expnessio
are also important in a democracy, not least becdbsy
enable the development of individuals' potentiaptay a full
part in society and in our democratic life. Aitisspeech and
expression is important for similar reasons, intddag both
individual originality and creativity and the fréleinking and
dynamic society we so much value. No doubt theeecther
kinds of speech and expression for which similamaet can be
made. But it is difficult to make such claims orhak of the
publication with which we are concerned here. Tiodtipal
and social life of the community, and the intelledf artistic or
personal development of individuals, are not obsipassisted
by pouring over the intimate details of a fashioodel's private
life.”

66. Inthe same case Lord Hoffmann said at [56] an(t [60

“Take the example | have just given of the ordinaityzen

whose attendance at NA is publicised in his lo@kspaper.
The violation of the citizen's autonomy, dignitydaself-esteem
is plain and obvious. Do the civil and politicalues which
underlie press freedom make it necessary to dengitizen the
right to protect such personal information? Notakht While

there is no contrary public interest recognised amudected by
the law, the press is free to publish anythingkagd. Subject to
the law of defamation, it does not matter how #&livspiteful or
offensive the publication may be. But when presedom
comes into conflict with another interest protechgdthe law,
the question is whether there is a sufficient publterest in
that particular publication to justify curtailmendf the



THE HONOURABLE MR JUSTICE TUGENDHAT Goodwin v NGN Ltd (No 3)

Approved Judgment

67.

68.

conflicting right. In the example | have giveneta is no
public interest whatever in publishing to the watthé fact that
the citizen has a drug dependency. The freedomatce such
a statement weighs little in the balance againstpitivacy of
personal information...The relatively anodyne natofethe
additional details is in my opinion important andtohguishes
this case frontases in which (for example) there is a public
interest in the disclosure of the existence of a sexual
relationship (say, between a politician and someone whom she
has appointed to public office) but the addition of salacious
details or intimate photographs is disproportionaad
unacceptable. The latter, even if accompanyinggatiate
disclosure of the sexual relationship, would beitdusive and
demeaning.”

The majority opinion inVon Hannover v Germany (2004) 16 BHRC 545; (2004)
EMLR 21stated (among other things) the following:

“(1) a fundamental distinction needs to be made between
reporting facts — even controversial ones — capatle
contributing to a debate in a democratic societgtireg to
politicians in the exercise of their functions, for example, and
reporting details of the private life of an indival who,
moreover, as in this case, does eddrcise official functions.
While in the former case the press exercises i vole of
‘watchdog’ in a democracy by contributing to ‘impag
information and ideas on matters of public intérigsioes not

do so in the latter case” [63];

(2)... the decisive factor in balancing the protectidrpovate
life against freedom of expression should lie i& tdontribution
that the published photos and articles make to lzatdeof
general interest” [76]".

This test of contribution to a debate of generédrest was adopted by the Court of
Appeal inNtuli v Donald [2011] 1 WLR 294 at para [20].

THE SUBMISSIONS OF THE PARTIES

69.

70.

71.

There is no dispute that the fact that partiesiara sexual relationship may, in
principle, be a fact in respect of which they haveeasonable expectation of privacy.
What | set out next was not in dispute betweerptrées, except where indicated.

Mr Spearman accepts that where there might otherlagssuch an expectation, it will
not necessarily be defeated by the fact that tloepavties to the relationship work for
the same employer.

In the case of RBS, the RBS Code expressly recegrisat RBS “entirely respects
the right of every one of us to form friendshipsl aersonal relationships at work”.
What the Code requires is that on occasions “it s appropriate to tell your
manager about a relationship that may impact om wak by creating a conflict of



THE HONOURABLE MR JUSTICE TUGENDHAT Goodwin v NGN Ltd (No 3)

Approved Judgment

72.

73.

74.

interest”. As Mr Tomlinson points out, the RBS Cailees not require that anyone
else be told, and in particular it does not reqthed the newspapers be told.

In ETK at para [11] Ward LJ held that the parties togbeual relationship between
two people who were working together had a readenatpectation that their work
colleagues who knew about the relationship woulkepkiat information confidential.
But in that case there was no argument to the tetfi@t the parties to that relationship
did not have such a reasonable expectation, saweeobasis that the fact that it was
known to some other people might itself defeat #vgtectation (in effect, that it
might have been in the public domain). It doesapyear to have been a case where
one party was a very senior executive and the @hesxecutive of some less senior
rank.

There are various categories of information whickyrbe the subject of a reasonable
expectation of privacy, and some of these wereidered by the courts iBrowne.
Two that are material to the present case were tlfb) alleged misuse of BP’s
resources and manpower to support and assist JC"(enthe bare fact of the past
relationship between JC and Lord Browne”. At thiatet Lord Browne was the group
chief executive of BP.

At para [53] the Court of Appeal held that “it wagen to the judge to hold that the
claimant had no reasonable expectation of privadh wegard to the use of BP

equipment and resources”. The court was approviegeasoning of Eady J at para
[50] of his judgment. He had held that the claimiaad failed at the first stage of the
enquiry. He had asked himself at para [43]:

“43 ... One may ask whether there can be a reasonable
expectation that the law will protect the privacly a senior
executive, in relation to the use of corporate nimfation and
resources, when the effect would be to keep suelgaions
from those who might ordinarily be expected to mdke
relevant judgments, or exercise supervision; tlsattoi say,
shareholders and colleagues on the board of drsecteéor
example, they might wish to know that a company setsup
(to enable JC to deal in ring-tones for mobile g®rwith the
assistance of [BP] personnel. It is at least aeckfty the
claimant that his personal assistant helped witcrétarial
tasks". The company no longer trades.

44, Mr Spearman [who then appeared for Lord Browmes
argued that these matters, if they are to be igait at all,
should be regarded as relatively trivial. Therdas,example, a
dispute as to thextent to which [BP] personnel were involved
in the project. He may well be right, but it seaimsne that it is
not desirable for the court to make a value judgnmensuch
behaviour in a corporate context: more specificalfy the
circumstances call for a judgment to be made oativel
gravity, it is not for a judge to help him keep tinéormation
from those whose right and responsibility it is1iake it.”
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75.

76.

77.

78.

79.

80.

Having upheld the judge’s decision on that poihg Court of Appeal went on to
consider whether publication of the bare fact ef tblationship between the claimant
and JC should be permitted. At para [59] the Cbeld that there was

“a sufficient reason to permit publication of tharé fact of the
relationship. Publication of the information in egbries b) and
d) would make no sense without publication of tature of the
relationship between the claimant and JC” (thermgttion in
category (d) was an alleged breach of a duty ofidence
owed by the claimant to BP in discussing BP’s affaiith JC).

In the present case Mr Spearman did not clearlyindisish in his submissions
between the first and the second stages of thé’s@pproach as laid down in cases
such asvicKennitt. As he summarised his written submissions:

“Any confidentiality or reasonable expectation aivpcy that
the lady (and [Sir Fred Goodwin]) may succeed taldshing
at trial with regard to the revelation of the idgnbf the lady
(or at least the role she had at RBS) would be eigived by
the Article 10 rights of the freedom of express@inNGN to
impart and of the general public to receive infadiiora and
ideas”.

Mr Tomlinson submits that the real and only quesiio the present case is the one
that arises at the second stage, and that Mr Speahad effectively conceded the
first stage, namely that Sir Fred Goodwin and VBU#llthve a reasonable expectation
of privacy.

It is true that the main weight of Mr Spearman’brsissions did appear to be directed
mainly to the second stage, but | did not undecstam to concede that the first stage
was satisfied in this case. It seems to me thaSparman’s submissions are better
considered at the first stage of the enquiry. Tisahow the Court of Appeal
approached a similar issueBnowne as | note in para 74 above.

| have sympathy with Mr Tomlinson in that the cése NGN has changed at each

hearing of these proceedings (as described abamd)the case advanced before me
on this application is a case that could have bleenhwas not, advanced at an earlier
hearing.

Moreover, although the case now advanced on pultkecest is one that is open to
NGN on the basis of the evidence adduced beforatriseremarkable that that is all
the evidence that NGN has chosen to advance. ABaviilinson points out, NGN has
not given evidence as the investigation it has mattethis matter, it has not asked
any questions of VBN, and the only evidence of stigmtion is the approach to RBS
referred to by VBN herself, and the initial and wéimited approach to Sir Fred
Goodwin on 1 March which caused him to set thesegedings in motion. Thus it
has had to rely on the article in the Financial d@snas the only source of information
that it has disclosed. There must, of course, s been a report by a source to
NGN about the relationship, but journalists do notmally disclose their sources,
and it is not surprising that NGN gives no evideabeut that.
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81.

82.

83.

84.

NGN submits that in this case there was no reasenapectation of privacy in
respect of this particular relationship betweenBed Goodwin and VBN, because
he was Chief Executive of RBS at the time and sag an employee holding a senior
position. In the alternative, Mr Spearman subntitd,tif the second stage is reached,
it is in the public interest that the fact of tleationship be disclosed. He stresses that
all that is in question is the fact of the relaship, not any intimate or salacious
details, or even photographs.

Mr Tomlinson submits that a reasonable expectabioprivacy is a concept which

must be applied with some flexibility in the light the circumstances of the case.
There may be a reasonable expectation of privao§ired to a very small class of
other persons, or one that extends to a larges,ab@s10 such expectation at all.

As | understand the submission, it can be illustidty the examples given in the RBS
Code. So, if two employees of RBS working undemal c¢ontrol procedure have a
close personal relationship with one another, tlieyynnot have a reasonable
expectation that their relationship will be keptmovate that no one else working for
RBS may know about it. If such a couple were terafit to keep the fact of their

relationship unknown to anyone at RBS, then a tbimgployee of RBS who came to
know about it would be entitled, and may be boutednotify a manager at an

appropriate level of seniority — in other wordstow the whistle.

Mr Tomlinson refers to the distinction drawn by tbeurt inBrowne at para 61:

“It appears to us that there is potentially an inbgat
distinction between information which is made aadlié to a
person’s circle of friends or work colleagues anfbrimation
which is widely published in a newspaper”.

DISCUSSION

Reasonabl e expectation of privacy

85.

The right to respect for private life embraces mitv@n one concept. Dr Moreham
summarises what she calls the two core componehttheo rights to privacy:
“unwanted access to private information and unwatecess to [or intrusion into]
one’s ... personal space” (see Law of Privacy andMbdia (29 edn, 2011, Warby,
Moreham and Christie eds) paras 2.07, 2.08, 2.1i61an71). | shall refer to the two
components of the right as “confidentiality” anatfusion”. In 1988 Lord Goff spelt
out the distinction between private facts and dficsecrets, and between the
publication of a private fact and the harm thattmige caused by a later repetition of
the same fact to a different readershit.-Gen. v Guardian Newspapers (No. 2)
[1990] 1 AC 109 at p260E-H. The distinction is wkflown to media lawyers, as
illustrated by the following cases. Blair v Associated Newspapers Ltd (QBD, 10
March 2000) Morland J issued an injunction to diapher publication of The Mail
on Sunday, despite widespread publication of the ®dition and the fact that the
story had been picked up by other Sunday papees.aBeWest v BBC (QBD, 10
June 2002, Ouseley NicMennitt v Ash [2005] EWHC 3003 (QB), [2006] EMLR 10
para [81];X & Y v Persons Unknown [2006] EWHC 2783 (QB), [2007] EMLR 290
para [64];JIH v News Group Newspapers Ltd [2010] EWHC 2818 (QB); [2011]
EMLR 9 paras [58]-[59],TSE v News Group Newspapers Ltd [2011] EWHC 1308
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86.

87.

paras [29]-[30] andCTB v News Group Newspapers Ltd [2011] EWHC 1326 (QB)
para [23].

The scope of the rights referred to in Art 8 and ¥0(2) is one important respect in
which the law of privacy differs from the earlien@ish law of confidentiality, under
which matters such as these came before the cbaftse about 2000. The first
significant change in English law came in 1997 wtienProtection from Harassment
Act gave a right to protection from intrusion. lagvsoon recognised that this applied
to newspapersThomas v News Group Newspapers Ltd [2001] EWCA Civ 1233;
[2002] EMLR 4 (Law of Privacy and the Media para84d). Parliament developed
English law further to give protection against irsion by enacting the Human Rights
Act 1998. These developments made legally enfotee#liie principles already
accepted voluntarily by the press in the PCC Code.

The court does not address questions of privatgrms of generalities. According to

the authorities set out above, the question muswibether this particular person

(usually a claimant, but here also VBN) has a reable expectation of privacy in

respect of the particular information at issue.a8gone commenting upon this case
without reference to the specific evidence befdre ¢ourt will be approaching the

issues in a way in which Parliament has not peeahifidges to approach them.

Confidentiality

88.

89.

90.

The particular information at issue in the presease is the bare fact of the
relationship between the two individuals concerrad|f she is not named, then the
bare fact of the relationship between Sir Fred Goodand the lady anonymised as
VBN, together with a description of her positionaairk with RBS.

In this case the parties both accept that the ldetdi a sexual relationship is
information of a kind which will very commonly givise to a reasonable expectation
of privacy on the part of the individuals concernledt details are not what this case
is about.

However, the fact that details of a sexual relaiop are confidential or private does
not necessarily mean that the bare fact of a sevalalionship is private (Law of
Privacy and the Media para 5.4R}uli is a clear example of this. Mtuli the judge at
first instance had granted an anonymised claimantingunction restraining an
anonymised defendant from publishing, amongst atifermation “the fact that the
Claimant had a relationship with the Defendantr§sd1] and [7] of the judgment of
Maurice Kay LJ). The Court of Appeal varied theumgtion, and named the parties.
Maurice Kay LJ said at para [pSThe material in respect of which Mr Donald has
been found to have a reasonable expectation ofagyivs not detailed in the
judgment. The material in the judgment does natettta reasonable expectation of
privacy.” The material in the judgment which didt métract a reasonable expectation
of privacy included the following at para [3]:

“The respondent/claimant is Howard Donald, onehefliugely
successful "boy band" Take That. He has never sthbut he
has had a number of relationships and he is theerfaif two
children. The appellant/defendant is Adakini Nt@he is also
a musician but is now a full-time single parentwd children.
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Mr Donald is not their father. During some of thme since
2000, Mr Donald and Ms Ntuli had a relationshig. duration
and intensity are matters of dispute. They didaotiabit”

The legal test requires consideration of all threwwnstancesMurray para [27]. One
difficulty with privacy cases is that the courtaien unable to set out all the relevant
circumstances in the judgment. The information dettiled in the judgment iNtuli
may have cast light on why the information that wetailed was held not to attract a
reasonable expectation of privacy and why othermétion was held to attract that.
Ntuli is not authority for the proposition that the béaet of a relationship never
attracts a reasonable expectation of privacy.

As | have noted above, both Sir Fred Goodwin andN\Haive been reticent as to the
circumstances of this case: paras 54 and 58 alttoiecorrect (as noted by Sir Fred
Goodwin) that information need not be true in orflar it to attract a reasonable
expectation of privacy. But that does not mean thatcircumstances of the parties
are irrelevant. As | have already remarked, if plagties choose not to give to the
court details of the circumstances of their cabe, ¢ourt cannot take them into
account.

There are a number of reasons why the bare faatrefationship may, or may not,
attract a reasonable expectation of privacy. Thestion depends on the particular
circumstances of each case.

One reason why, in particular cases, the parties teelationship will have a
reasonable expectation that they can keep the faate of it confidential was
mentioned in argument. It is when an abusive famil not allow the couple to be
together. This is a situation well known in the HgnDivision and the criminal
courts, but not yet, to my knowledge, in the cohteba privacy injunction. There are
literary examples to be found Romeo and Juliet, and the gangster society portrayed
in West Sde Sory. Juliet needed to keep confidential the bare déa¢ter relationship
with Romeo in order to avoid being forced into nege with a man imposed upon
her by her father. Shakespeare invites the audiesmaympathise with Juliet. The
audience will consider that she had a reasonalpeatation of privacy, at least for
the period until she had exchanged her marriagesweith Romeo and they were out
of danger from revenge attacks from their violerfds and families.

But there is a more mundane reason why the coansronly prohibit the disclosure
of the bare fact of a relationship. It is explairigdthe court of Appeal idIH v News
Group Newspapers Ltd [2011] 2 All ER 324, [2011] EMLR 15, [2011] EWCAIC42
at para [35] as follows:

“there is much in the point that the media will ¢enerally better able to
discover, and report on, what the courts are ddirigey can publish (a)

details of the type of case (for instance, as ia tase, a sexual liaison
between an unidentified well known sportsman, in apparently

monogamous relationship, and a third party) rathan (b) the name of the
individual who is seeking to protect an unspecifeexpect of his or her
alleged private life by means of an injunction. Ms Tomlinson puts it, the

former information would normally enable the pulitichave a much better
idea of why the court acted as it did than thestattformation.”
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In other cases the details of the relationship Haeen disclosed in the media in an
anonymised form before an injunction is soughthwiite result that if a name is
published it will be linked in readers’ minds teetketails already known. So if the
court is to give the applicant any protection iglsa case, the only means of doing it
is to prohibit the publication of the bare facteofelationship.

Reasons why the bare fact of a relationship mayaticdct a reasonable expectation
of privacy include the following. In general, padito a relationship are proud, or at
least content, to disclose the relationship. Not r@lationships are sexual:
relationships include other family relationshipss avell as membership of
communities of many different kinds, business reftethips and the like (as
recognised in the RBS Code). The first thing thabpte generally want to know
about one another is the relationships of eachratfit one another and with other
people. Each person wants to know whether themayscommon relationship, or any
relationship which might preclude, or limit, thevéépment or continuation of the
relationship between the two of them. The most g information about an
acquaintance or colleague is: are they friend er fiustworthy or untrustworthy, and
what relationship each can form or develop with dliger (in the broadest sense of
those terms).

In the case of sexual relationships, this is omsae why in the tradition of England
women have generally worn engagement and weddimgs,riand married men

increasingly wear rings too. It is one reason wharmages and civil partnerships are
public institutions. It is one reason why spoused partners often like to take each
other with them when they go to meet their friends.

If a person does not wish to disclose an existelgtionship, for whatever reason,
there is a real risk that that will lead to misurstiending or deception. Recent
examples in public life abound. In the parliamepntaxpenses scandal a prominent
MP made a claim for accommodation expenses whicshbald not have made. The
claim would have been a proper one, if the persowtliom he claimed the money
was payable had not been in a sexual relationshiptihe MP. But it was not proper,
because there was a sexual relationship. The probkes not the relationship, but the
deception perpetrated in an attempt to keep itidenfial.

Returning to the facts of the present case, thdeeee about the relationship of the
parties and their personal circumstances which tree put before the court is so
sparse that | cannot be satisfied that Sir Fredd@&ooand VBN are likely to establish

that they have a reasonable expectation of privacgspect of the bare fact of their
relationship.

But | do find that there is one fact in the caseciwhn any event presents an obstacle
to them establishing that they have such an expectarhat fact is that Sir Fred
Goodwin was the Chief Executive of RBS, the compfmywhich VBN worked. As
Mr Spearman submitted: “The role of both parties, fierhaps more particularly that
of the Claimant, is a matter of legitimate pubht¢erest and concern, and (it may be)
censure, and these issues can only be ventilatbd lady (or at least her role) can be
identified”.

First, it is obvious that if an employee has a sé&xalationship with a more senior
person in the company there are any number of lplessnisunderstandings and
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grievances (whether well found or unfounded) thah arise if the fact of the
relationship is not known, at least to the workeadues of the more junior of the two
partners to the relationship. Colleagues of theojupartner who speak candidly in
her presence (whether as whistle blowers or natutathe senior partner without
knowing of the relationship could reasonably fdehttthey had been trapped or
misled, if and when the relationship comes to ligAhd sooner or later the
relationship is likely to come to light, as has thlationship in the present case. There
are few things that people are more sensitiveda #igns that two other people are in
a relationship. It is rarely realistic for partna@mnsa relationship to expect that the bare
fact of their relationship will remain confidentibétween the two of them for a long
or indefinite period.

Second, the extent to which men in positions of grohenefit from that power in
forming relationships with sexual partners who #&ss senior within the same
organisation is also a matter which is of concerarn audience much wider than the
work colleagues of either partner in the relatiopsin the present case Sir Fred
Goodwin had a reputation as an exceptionally fadcetisinessman. And he was
Chief Executive of one the largest publicly quotednpanies in the United Kingdom,
doing business on a global scale. Whatever lirmiset may be to the legal concept of
a public figure, or of a person carrying out officiunctions, in my judgment Sir Fred
Goodwin came within the definition. This distingués him from sportsmen and
celebrities in the world of entertainment, who did come within that definition. But
even in the case of sportsmen, there may be aqonidirest if the sexual relationship
gives rise to conflicts with professional interestuties, for example to his team.

For these reasons | am not satisfied that VBN wedtablish that she ever had a
reasonable expectation of privacy in respect oftidues fact of her relationship with
Sir Fred Goodwin.

One circumstance which has not influenced me ichieg this decision is the fact
that, after Sir Fred Goodwin had ceased to be (Ewekcutive Officer, RBS came to
be under the effective control of the state. Tdha¢s not seem to me to affect this
point materially. But if it does, then it can ordyengthen the point.

But that is not the end of the matter. | acceptghlmission of Mr Tomlinson that
there are degrees of privacy. What matters in thpplication is whether,
notwithstanding the conclusion | have reached sorfavertheless there remained a
reasonable expectation of privacy held by Sir F&dodwin and VBN in the
circumstances of this case such that the courtldhmohibit the disclosurén the
press of the name or the work position of VBN.

In the case of Sir Fred Goodwin the question of ttwie he should be named no
longer arises. On 19 May he accepted that he sHmulthmed. It will be clear from
what | have said above that, on the evidence befareourt, | take the view that he
was well advised to accept this (albeit that ttesoas | have given are in addition to
the reasons why he made the concession he did amak® May: his reasons related
to the publicity that had already occurred that)day

But the fact that his identity as the claimant has/ been published in the media has
enabled Mr Tomlinson to submit that the name off8&d Goodwin and the fact that
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VBN is a work colleague is the only information tisdould be published, and that no
further variation of the injunction should be made.

| repeat that in this part of my judgment | am ¢desng privacy in the sense of
confidentiality, and will consider intrusion or lassment separately. Given the
position in public life that Sir Fred Goodwin heddl the time when the relationship
was formed, | take the same view in the preserd aasMaurice Kay LJ expressed in
Ntuli at para [55] as follows:

“Provided that publicity is limited to what is camied in this
judgment, there is no justification for continuedoaymity. |
have in mind the judgment of Lord RodgerGuardian News
and Media Ltd [2010] 2 WLR 325, [2010] UKSC 1, at
paragraphs 63-64.”

And since this case has attracted so much publi@gders of this judgment should
be able know what Lord Rodger said without havim@ptlow that link. Lord Rodgers
was talking about freezing orders in the contexdrdif-terrorism legislation. He said:

“63. What's in a name? "A lot", the press wouldvegrs This is because
stories about particular individuals are simply imagore attractive to
readers than stories about unidentified peopls.jitst human nature. And
this is why, of course, even when reporting majeasters, journalists
usually look for a story about how particular indivals are affected.
Writing stories which capture the attention of ref@ds a matter of
reporting technique, and the European Court hdldsdrticle 10 protects
not only the substance of ideas and informatioratsd the form in which
they are conveyedNews Verlags GmbH & Co KG v Austria (2000) 31
EHRR 246, 256, para 39, quoted at para 35 abovee Blecinctly, Lord
Hoffmann observed i€ampbell v MGN Ltd [2004] 2 AC 457, 474, para
59, "judges are not newspaper editors." See alsth Hope of Craighead in
In re British Broadcasting Corpn [2009] 3 WLR 142, 152, para 25. This is
not just a matter of deference to editorial indejfgte. The judges are
recognising that editors know best how to preseatenal in a way that

will interest the readers of their particular pabtion and so help them to
absorb the information. A requirement to repom isome austere, abstract
form, devoid of much of its human interest, coukellvmean that the report
would not be read and the information would nopassed on. Ultimately,
such an approach could threaten the viability efspapers and magazines,
which can only inform the public if they attractoergh readers and make
enough money to survive.

64. Lord Steyn put the point succinctlylmre S[2005] 1 AC 593, 608,
para 34, when he stressed the importance of beiawrimind that

"from a newspaper's point of view a report of asstional trial
without revealing the identity of the defendant \eble a very much
disembodied trial. If the newspapers choose nobidest such an
injunction, they are less likely to give prominenceaeports of the
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trial. Certainly, readers will be less interested aditors will act
accordingly. Informed debate about criminal justigi suffer.”

Mutatis mutandis, the same applies in the presasg< A report of the
proceedings challenging the freezing orders whidmadt reveal the
identities of the appellants would be disembod@ettainly, readers would
be less interested and, realising that, editordavieind to give the report a
lower priority. In that way informed debate abowgeizing orders would
suffer.”

The reasons that VBN has given in her brief evideincsupport of maintaining the
injunction all relate to intrusion. | shall considaem under that heading. So far as
confidentiality is concerned, in my judgment VBNedonot have a right to keep the
fact of the relationship confidential, or, to theent that she does, then it would not
be necessary or proportionate to restrict NGN'&doen of expression to prevent
disclosure of that information. Her position at Wwoand to a lesser extent her name,
are each important parts of the story, for thearagiven by Lord Rodger.

If VBN’s position in RBS were at a level at whichete are many other women, it
might be possible to identify her position in th@erpany without identifying herself.

But in the present case that is not likely to begdde. Her position is sufficiently

senior that identification of her status or the alépent in which she works is likely
to identify her name. It was on this basis that V&$ked me to refer to the Attorney-
General the information published in the Daily Mail

Intrusion

113.

114.

NGN has been criticised in the courts for intrusémm harassment on more than one
occasion in relation to The Sun. But other readdrshis judgment may be less
familiar than NGN with the distinction in privacaw between confidentiality and
intrusion.

In Thomas The Sun had published a number of articles refgrto the claimant. In
two of these she was described as a ‘black cleaky the paper criticised her
involvement in a dispute over a racist comment niadgolice officers at her place of
work (paras [5] and [9]). The Sun disclosed her @and work address. The court
recognised that there are many actions that foabbeealarm or cause a person
distress that could not possibly be described aaskment (para [29]). The court
stated that “In general, press criticism, even dbust, does not constitute
unreasonable conduct and does not fall within theiral meaning of harassment”
(para [34]). The court held that it was at leaguable that it was foreseeable that the
publication of the articles complained of by Ms Ttas would lead Sun readers to
address hostile letters to her, causing her additidistress (para [46]). The court
stated that the test for whether the articles amtmuharassment

requires the publisher to consider whether a pregpeeries of
articles, which is likely to cause distress to adividual, will
constitute an abuse of the freedom of press witiehptessing
social needs of a democratic society require shbeldurbed”.
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The fact that Ms Thomas was black was obviouslysootething which was claimed
to be confidential. Nor did she claim that her nawore place of work were
confidential. What she complained of was harassn&m complained that the cause
of her distress and fear was the repetition in dhicles of these personal facts
concerning her. Of course that judgment was onpgiication to strike out the claim,
and so in refusing to strike out the claim the Cavais not reaching any conclusion
other than that the case was arguable.

In that case Ms Thomas’s claim was under the 196 @&nd under that Act the
definition of harassment includes a requirement thare be a course of conduct
which is unreasonable. Intrusion which the coumildoprohibit under the Human
Rights Act does not necessarily have to amounatadsment within the meaning of
the 1997 Act. But the test will otherwise be substdly the same.

More recent occasions on which NGN has been a#ttifor intrusion ar®&osley v
News Group Newspapers Ltd. [2008] EWHC 1777 (Eady J at first instance) and
Mosley v. The United Kingdom - 48009/08 [2011] ECHR 774 (10 May 2011, by the
Strasbourg court). The Court endorsed the cnitisimmade by Eady J of NGN, saying
that case:

“the newspaper was required to pay GBP 60,000 desjag
approximately GBP 420,000 in respect of the apptisacosts
and an unspecified sum in respect of its own |exgets in
defending the claim. The Court is of the view thath awards
can reasonably be expected to have a salutaryteffiec
journalistic practices.”

| accept that on the facts of the present caséetims of intrusion expressed by VBN
are well founded to the extent relevant in thisl@pgion. Thus | am satisfied that she
would be likely to establish that publication by N®f any information in addition to
her name and job description (and the informatiomtained in this judgment) would
be likely to cause distress to her which would titute an abuse of the freedom of
press which the pressing social needs of a demwocsatiety require should be
curbed. So in my view NGN is well advised in nokeldag a variation of the
injunction which would permit it to publish morefanmation than that.

The issue between the parties is limited to VBNise and job description: see para
33 above. But even that issue is a narrow one. p&aBnan expressly submitted that
VBN'’s name was not significant. He said it was r@e that was significant, but that
as soon as her role is published it will tend tniify her name.

| consider first whether VBN’'s name should be psitid. In my judgment
publication in The Sun (or any other print or broast medium) of VBN’s name
would be a significant intrusion into her privatedafamily life from which she is
entitled to be protected (as she is likely to d&thbat trial). And | am satisfied that
she is likely to establish that the interferenchidGN’s Art 10 right which would be
involved in prohibiting publication of her nameniecessary and proportionate for the
protection of that right of hers.

| consider next whether the role or job descriptainVBN should be published.
While publication of her job description would leadhny people to identify her, and
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would also be an intrusion into her private and ikariife, in my judgment the

information about her job description is an impottéeature of the story. | am not
satisfied that she is likely to establish that itterference with NGN’s Art 10 right,
which would be involved in prohibiting publicatioof her job description, is
necessary and proportionate for the protectioreofights.

There is a further reason. As VBN’s evidence maiear, her name has already
become known to some of her acquaintances, in sases by reason of publications
outside the press and broadcast media. The adalifpafblication of her name that is
likely to follow from publication of her role in e¢hpress and broadcast media is not, in
my judgment, likely to be so great a further intomsinto her private life as to make it
necessary and proportionate to interfere with thel8 rights of NGN.

Accordingly, | shall vary the injunction to remothee prohibition upon publication of
VBN’s job description, while leaving in place theopibition upon publication of her
name.

In reaching this decision | am aware that manyviaddials with access to blogs and
other internet means of communication may publ&hrtame of VBN. If my purpose
was to keep her name confidential, that would rerile injunction futile, and I
would not adopt the course | have decided uponrt€ao not grant injunctions that
would be futile

But the degree of intrusion into a person’s privi#fe which is caused by internet
publications is different from the degree of intamscaused by print and broadcast
media. Important though this story is, there ang/yeany people who will not take
the trouble to find out from VBN’s job descriptiavhat her name is. And there are
many people who would not be sufficiently intereste the story to learn VBN'’s
name unless it were exposed in The Sun. They ieclpeople who would not
normally read a story about Sir Fred Goodwin or RB& would read a story about
VBN, because they already know VBN. As everybodyws, there is a big
difference between making a criticism without nagnirames and making a criticism
of named individuals. This is so even if, in thenfier case, most readers or listeners
in fact known the names of the individuals at whitea criticism is addressed. Once a
person’s name appears on a newspaper or other raestieve, it may well remain
there indefinitely. Names mentioned on social neking sites are less likely to be
permanent.

Some people who have commented on this litigateorehmade comparisons between
English law and the law of the USA. They should knihat of the three examples
produced by NGN of other cases of chief executimesexual relations with work
colleagues (para 43 above), two are reported inighgewspapers and one in an
American newspaper. The name of the lady concemgiven in each of the English
newspapers. In the American newspaper, The New Yones, neither her name nor
her role is given. She is referred to there ashadie Boeing executive”.

There is another case which also illustrates wloait be appropriate for the court to
anonymise a party whose name can be readily dised\®y a reader of a judgment, if
that reader is sufficiently motivated to follow tpe references. It i& v United
Kingdom 35373/97 [2002] ECHR 811; (2003) 36 EHRR 51. latttase the applicant
had been named by an MP in Parliament as the “heighfrom hell” about whom
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the MP’s constituents were complaining. As a reslie was named in the

newspapers. Before the Strasbourg court the amplisaught to challenge the

doctrine of Parliamentary privilege in so far apribvides an absolute defence to a
claim for defamation. She failed.

128. But the Strasbourg Court recorded that there isneans by which a person may
obtain redress for any injustice or harm a persag suffer by reason of being named
in Parliament, and in the consequential press tepaf the Parliamentary debate.
Before the Strasbourg court the applicant denied ttbth of the majority of the
allegations. The MP never tried to communicate viagn regarding the complaints
made about her by her neighbours, and never atseimiptverify the accuracy of his
comments made in his speech either before or thigedebate.

129. The result of her being named in Parliament in W&y was catastrophic for her and
her family. The court described the consequencésllasys:

“15. The applicant was approached by journalistsd a
television reporters asking for her response to HE's
allegations and her comments were summarised i eac
newspaper the same day, although they were noh gisenuch
prominence.

16. The applicant subsequently received hate adigifessed to
her at 50 Concorde Drive. One letter stated thatsstould “be
in houses with your own kind, not in amongst de@embers”.
Another letter [contained a tirade of abuse]

17. The applicant was also stopped in the sttt at and
abused by strangers as “the neighbour from hell”.

18. On 7 August 1996 a report was prepared foStHA by a
group which monitors racial harassment and attatiks.report
found that “it has now come to the point where [dpplicant]
has been put in considerable danger as a resuierohame
being released to the public’. The report recomradrttiat the
applicant be re-housed as a matter of urgency.vi&ise rre-
housed in October 1996 and her children were otlige
change schools.”

130. Notwithstanding the extensive publicity given ta Imame in Parliament and in the
consequential press reports, the Strasbourg cowhymised the title of the
judgment and did not repeat the applicant’'s nanteddlubt the court was concerned
not to precipitate further intrusion and harassmenat is my concern in this case,
albeit that | would not expect that the intrusiatoithe life of VBN and her family to
be as grossly offensive as the intrusion that haggén that case.

Public interest

131. Inthe light of the conclusion that | have reacbadeasonable expectation of privacy,
the question of public interest at the second stafgéhe enquiry does not arise.
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However, | shall state may findings on the argumentcase | am held to be wrong
on the conclusions that | have reached.

If I had held that in respect of the relationshgivizeen Sir Fred Goodwin and VBN
either of them was likely to establish that theyd he reasonable expectation of
keeping the matter private (in the sense of confidd, | would have held that they
were not likely to establish that publication oétjob description of VBN should be
prohibited. In my judgment the position of Sir Frédodwin as Chief Executive of
RBS is a matter which NGN would be likely to estsilin light of the position that it

is in the public interest for it to publish.

| do not reach this conclusion on the ground th@M\Nwvould thereby expose serious
impropriety, still less crime. | reach it becausenmy judgment it is in the public
interest that there should be public discussiornthef circumstances in which it is
proper for a chief executive (or other person hadpublic office or exercising
official functions) should be able to carry on & relationship with an employee
in the same organisation. It is in the public iagtrthat newspapers should be able to
report upon cases which raise a question as to stfwatid or should not be a standard
in public life. The law, and standards in publie limust develop to meet changing
needs. The public interest cannot be confined pmgixg matters which are improper
only by existing standards and laws, and not byndsieds as they ought to be, or
which people can reasonably contend that they ciogb:.

On the evidence before me | am satisfied that 8dFKoodwin or VBN would be
likely to establish that the trial judge should reako finding of any breach of the
RBS Code. There is no evidence in this court ohsadreach, (assuming, in any
event, that the question whether there is a breaciot is a matter for this court to
decide).

On the evidence before me | am also satisfied $ivaFred Goodwin or VBN would
be likely to defeat any case NGN might make to ¢ffiect that the relationship
between them had an impact on the financial diffiess of RBS. | regard the
suggestion as most implausible, and there is meece before me to support it.

But there is a further reason. Everyone has ditiesi in life which might distract
them from doing whatever job they hold. A senioe@xive will commonly have a
family. Families give rise to any number of serimagicerns that can be distracting.
Family members suffer illness and bereavement.d@ml encounter difficulties at
school or university, and difficulties with theiridnds. These can be very worrying
for parents. As a matter of principle, the rightréspect for private life of persons
holding responsible positions cannot be overridderthe interests of freedom of
expression simply because a newspaper allegeghbptmight have a worry that
might distract them from doing their jobs. If thereally is distraction, and the
newspaper can put the evidence for it before thetcthen it may be that the fact of
the distraction can be reported. Such evidence inigit the person falls asleep at
meetings, or misses them altogether It may be plesdb report that without
interfering with the person’s private life.

It cannot be right that the press should be freaterfere with a person’s private and
family life by exposing confidential informationnd then seek to justify that by
speculating that the information might have diggeddim from doing his job. In the
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present case there is no evidence that Sir Fredi@doavas distracted from doing his
job by his relationship with VBN. It is speculatibyy NGN.

138. As Mr Spearman submitted the law is as follows:

139.

“In order to establish a public interest defencetral the
defendant does not necessarily have to establiah tte
allegation which it proposes to make (or may alyehdve
made) by way of use of the (ex hypothesi) private o
confidential information is true. See Lord Goff ¥&G v
Guardian Newspapers Ltd (No 2) [Spycatcher] [1990] 1 AC
109, 283:

‘In any event,_a mere allegation of iniquity is raft
itself sufficient to justify disclosure in the pibl
interest. Such an allegation will only do so Iif,
following such investigations as are reasonablyndpe

the recipient, and having regard to all the
circumstances of the case, the allegation in questi
can_ reasonably be regarded as being a credible
allegation from an apparently reliable source
(emphasis added by Mr Spearman)”

On the evidence before me, NGN has failed to shoat it has conducted such
investigations as are reasonably open to it to @uppe allegations it makes that
there has been any breach of the RBS Code, oSth&red Goodwin was distracted
from his job as Chief Executive by the relationshigh VBN.

THE JUDGMENTS OF HENRIQUES AND SHARP JJ

140.

141.

142.

Nothing in this judgment should be taken as expngssr implying any disagreement
on my part with anything said or done by Henriglies Sharp J.

On the contrary, | can say with confidence thathad been the judge at the hearings
on 1 and 4 March, and if the same submissions bad made to me as NGN made to
those judges, | would not have said or done angthlifferent. | repeat that neither
NGN nor any third party had put any evidence beéotieer of those two judges. The
case advanced to me by NGN on this application eeis®e which NGN expressly
disavowed at the hearing on 1 March, and on 4 MBIGIN did not oppose the grant
of an injunction.

The case advanced on this application is an eptirelv case. The hearing before me
is the fourth occasion the case has come befovelgej but is the first occasion on
which the court has had from NGN'’s side the benefievidence in the form of
written witness statements and written submissfoms counsel. There was no time
for those to be prepared before the hearing on fctMaAnd on 1 March Mr
Spearman had to respond to the application madarkyred Goodwin with virtually
no time to reflect on the submissions that couldt b made for NGN. It is no
criticism of him that he did not advance on 1 Matish arguments that he advanced
before me.
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143.

144.

145.

It might have been expected that on 4 March thereldvhave been the full argument
that was advanced before me. But that did not happee continuation of the

injunction was not opposed. That was a decisiolNB®N made for reasons which
have not been explained in evidence.

On many occasions since 1 March people have coneahemiblicly on the case,
criticising the injunction in the pages of newspapand elsewhere. Much of this
reporting contained many factual errors about #eecas | have noted above. Judges
read newspapers, but judges cannot vary court ®tethe basis of what the public
are told by the media. If persons affected by atcorder want it to be varied, they
must make an application to the court. As appears the events of 19 May, they
can do this quickly and informally, if it is urgent

English law develops in two ways. First, it is mdue Parliament. The Prevention
from Harassment Act 1998 and the Human Rights A&7lare two privacy statutes
referred to in this judgment. Second it is devetbpg case law, as judges apply the
statute to particular cases. At the second stage éssential that the parties to
litigation put their evidence and submissions beftire court. It is by weighing up
arguments and counter arguments that judges ateablkesto interpret the law. The
circumstances of injunctions applied for out of foown the telephone are not
favourable to a considered development of the [Euat is one reason why judges
order cases to come back before the court forchuikideration on the evidence. That
happened on 4 March. But there was no argument lilbeause NGN chose not to
argue its case. And other media organisation iedtiéf the injunction chose not to
argue the case in court. To the extent that medfandants choose not to submit
evidence and argument to the courts, judges widl fi difficult to develop the law of
privacy to meet the needs of society.

CONCLUSION

146.

147.

148.

149.

For the reasons given above, this application dsén part and fails in part. The
injunction will be varied to permit disclosure byGN of the job description of VBN,
but not disclosure of her name.

This judgment in draft to enable the parties torexdr errors and omissions. The
suggestions of the parties have been incorporatedthe final version. At the same
time | invited the parties to submit a form of arde be agreed if possible, or settled
at the time the judgment is handed down.

Notwithstanding the decision | have reached, | haatadentified in this judgment the

job description of VBN. The reason is that my decismay be the subject of an
appeal. By drafting it in the form | have, my intien is that it can be published and
reported in full immediately, whether or not thesean appeal. Nor have | given
details of all the evidence submitted to the coliniat is not possible, since it would
disclose private information. As with many judgneent privacy cases, the fact that
some of the evidence cannot be revealed, and tin@lmated provisions of the law,

each requires the judge to write the judgment igsathat make it difficult to read.

On 8 June solicitors to NGN sent to me copies okeachange of letters between
themselves and RBS dated 2, 7 and 8 June. On 2Jeiselicitors had asked RBS to
provide information about the internal enquiry netjag this matter. On 7 June RBS
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declined to do so. It stated that it could confitmat RBS had been contacted by the
FSA in connection with this matter and is co-opagafully. On 8 June the solicitors
wrote to RBS objecting it taking this stance. | édaadded this paragraph to the
judgment in the light of para 29, which is in tleerh of the draft that was circulated.



