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Lord Justice Munby :

1.

Background
3.

This is an appeal from a judgment and order ofHbsour Judge Langan QC sitting
as a Judge of the High Court in the AdministratB@urt on 12 March 2010: [2010]
EWHC 466 (Admin).

The dispute focuses on the important question @nadnd how it is proper for a local
authority to make disclosure to someone’s commiecoiatacts of the fact that he is a
convicted sex offender.

The claimants (appellants in this court) are H lanH is a convicted sex offender. He
also has a more recent conviction for dishonestyfailing to disclose his earlier
conviction when applying for a job. L is his pamnghe has no convictions.

The background is described in some detail in Judgmgan’s judgment. For present
purposes | can do no better than to set out pavhat he said (paras [6]-[8]):

“H and L are both very severely disabled. They hagen in a
relationship since 1992 ... Both H and L have besessed as
having substantial needs under the Fair Accessate Services
eligibility framework for adult social care. Bothaeive weekly
direct payments, which they use to employ persassistants.
H has two male personal assistants, both of whora baen in
his employment for several years: neither of themers has
children. L has a female personal assistant wiad gesent on
maternity leave: the woman who is replacing thatsqeal
assistant over the leave period does not haverehild

H and L have for many years been active in thebilisa
movement. | think that it can fairly be said thdteit
involvement has had a twofold nature, being botitapthropic
and economic. It is philanthropic in that they,abrany rate H,
belong or have belonged to a number of represeatair
consultative bodies dealing with disability issue. is
economic, in that H and L run a company which lwagkt and
obtained contracts from universities and other jouisddies.

In 1993 H was convicted of indecent assault onwersgear

old boy. The information which has been providedthg local
authority], and which is not disputed by H andd that the boy
was blind, that he was a member of a family whichh&t
befriended, and that the offence was a penetratnes which
involved oral sex. H denied the charge, but wasdoguilty

and was sentenced to two years imprisonment. He has
maintained to this day that he was the victim ahiacarriage

of justice, and L concurs in this view.”

H and L v A Local Authority
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The facts

5.

In late March 2009, the local authority receivebbtter from another local authority
drawing attention to H’s conviction in 1993 and isgythat he was facing trial for a
similar offence. The local authority’s reaction wiasconvene a strategy meeting on
17 April 2009. Although he was not so describedthe minutes, the effective
chairman of the meeting was X, the service managethe local authority’s
safeguarding children service. The strategy meetiag attended by two other
officers of the local authority, two representasivef a local university, a
representative of the NHS and two police officarsnt the local police public
protection unit. According to the witness statemé¢miubsequently prepared for these
proceedings, the purpose of the meeting was toeldeva better understanding of H’'s
activities ... and develop an action plan for furthesestigation.”

The meeting was told of H’'s pending prosecution #rad the trial date had been set
for 26 June 2009; in the event it did not take elaatil early 2010. X is recorded as
saying that:

“even if found not guilty by the court, we wouldillstoe

required to make a judgement on the risk that [bgal and
mitigate any risk. His past offences would affdus tdecision
greatly. He appears to have met his victims throwghk with

their parents.”

The meeting was told that H had associations wilmeérous organisations and
featured on consultative bodies and various coragstthe ran his own company with
L and worked with disabled adults throughout thantoy; the university had placed
four adult social workers with him over the lasbtyears; he had placed numerous
bids for research funding and was associated w&hous bodies (which were
named); he had worked for different universitiesalation to people with disabilities
and was currently advocating for benefits and sewsv/for disabled asylum seekers. At
the end of the meeting it was reconvened for 21 K@§9. In the event the next
strategy meeting did not take place until 15 Jup@92 By then the disclosures of
which complaint is made had already taken place.

The minutes record the “Decisions” of the meetihd®April 2009 as follows:

. [The] University to provide details of all [Hknown
contacts to [X] who will contact these organisatidao make a
disclosure and acquire further contacts if known.

. [X] to contact General Social Care Council.

. [The] University to cease their employment of ghd
his company.

. [The] University to communicate their decisian[H]

following seeking legal advice.

. [The] University to feedback to [X].
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. Primary Care Trust not to use [H] or his compéory
any consultancy work.

. PCT and Community Care (with legal advice) tik ta
with ... about how to exclude [H] from their board.

. PCT to inform other local NHS bodies of the cems.

. ... to be informed of concerns.

. Reconvened meeting to be arranged.”

| draw attention to the word “all” in the first bet-point. The minutes then continue:

“[X] gave a clear recommendation that [H] be askedtand
down from all bodies and committees he is involweith
immediately given that his level of denial of hesisus offence
makes him a highly untrustworthy individual. Shoulel refuse
to stand down then legal advice to be sought andideration
be given to seeking an injunction.

[X] highlighted the moral legal position and thelightion to
fulfil a duty to safeguard children and the shario
information was justified in protecting those cindd.”

Again, | draw attention to the word “all” in the'dt paragraph.

8. What exactly took place following the meeting onAgtil 2009 is not entirely clear.
Precise chronological detail is lacking, no doubtduse, as X had to acknowledge in
his witness statement, he did not keep notes otelephone calls he made. That, |
have to say, was a grave omission, given the saress of the matter and the crucial
significance of what was being done — all of itthas stage, behind H’s back.

9. According to X’s witness statement he made a nurobéelephone calls to various
organisations. He says that there were nine invalb were informed: the local
authority’s disability service, the university, tHeCT, the Refugee Council, the
General Social Care Council and four other agenoid¢lse voluntary or third sector.
Precisely when these calls were made we do not krnbwough such exiguous
documents from the period immediately following tineeting on 17 April 2009 as
we have been provided with show that the processumder way by 23 April 2009.
Indeed, on 27 April 2009 X followed up his telepkarall to one of the agencies with
a letter which, | note, said that:

“As you know | have serious concerns about [H]\solvement
in a range of consultative and representative lsodgewell as
his commissioned work with his company ... , whichrbas
with his partner [L]. [H] derives a status from lmsolvements
and may serve to convince other people that herissaworthy
individual. Furthermore he may as a result gainesscto
parents and ultimately their children.”
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10.

11.

12.

13.

14.

By 18 May 2009 another of the agencies that X ledephoned was writing to the
local authority to confirm their earlier converseti The writer said “l understand that
[H] is unaware of your work at the moment but via# informed later this week.”
That in fact did not happen. There was a meeting26nMay 2009 between
representatives of the local authority, H, L and Bolicitor to discuss the way ahead.
It is common ground that they were not told tha¢ thisclosures which are now
challenged had already been made.

On 29 May 2009 the local authority wrote to H’sisitbr and, separately, to L. It
explained what it proposed to do in the future andgesponse to questions they had
raised at the meting on 20 May 2009, explainedodms upon which it was entitled
to share information with others. Neither lettesalibsed the fact that the disclosures
now being challenged had already been made (tholghetter to H’'s solicitor
referred to certain other disclosures) and eaclerned, tendentiously and
misleadingly, to the right of the local authoritiy ‘disclose information in the way we
intend.”

In fact, H and L had by then discovered some oftwiaa happened, having been told
on 27 May 2009 by two service users that the lag#hority had given them details of
H’s conviction and of the pending criminal proceedi. This was followed by a letter
to L dated 28 May 2009 from one of the agenciew/hach the local authority had
made disclosure, revealing that fact — the firgtnd L knew about it — and stating that
the agency had decided to withdraw from workinghwtheir company “with
immediate effect.” A similar letter from the unigéy followed on 9 June 2009.

In his witness statement X explains his actionfobews:

“In the process of convening and conducting thatsgy
meetings a number of organisations were informedHf
conviction. This was necessary to help clarify éxéent of his
work and enable them to make judgements in respettteir
relationship with H ...

| was setting out to do two things. Firstly to dawhat role H
had with the organisation and secondly, having damenform
them of his 1993 conviction and alert them to tbeeptial for
further convictions ...

The notifications were by way of short exploratéeyephone
calls on the lines of “Do you have any informatianout H,
who we are investigating at the moment”.”

He explains the local authority’s concerns in thésy:

“The primary cause of risk arises out of H sexunétriest in at
least one child who he abused and possibly othkrsnade the
acquaintance of this child through his employmert eontact
with the child’s parents. It would appear that thbuse
occurred whilst he had care of the victim and thetim’s

brother and as such represents a severe breaolsbfie has
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15.

16.

17.

18.

19.

20.

21.

maintained a strong denial of the offence despiéefailure of
his appeal against sentence ...

It is commonly held by all those that | have spokethat H is
an effective advocate on behalf of disabled peapi@ | fully

accept that he is good at the work he undertakelsebalf of

others. This good reputation would lead most petpleelieve
that he was a trusted individual who they coulelyaémploy
to work with families. So, whilst being a member af
consultative body may not provide direct accedanailies and
children, it creates an aura of trust and respéittatvhich is

ill deserved. That trust and respectability mayum enable H
to win the confidence of parents, and thereby t@miobaccess
to their children. It appears that H was able tongot his

previous offence because the victim’s parentsdtusim, and
gave him access to their child.”

So far as concerns L, he pointed out that she, Hkewvas in denial about H’s

conviction. She “has either not recognised thesris& might pose to children or has
been careless as to those risks.” She “does neidar@any protective factors and
appears ... at the very least not to acknowledge stifeguarding implications

consequent to the conviction of her partner.”

X’s conclusion was that the local authority wascexrging its duty to ensure that risk
to children is effectively managed “by disclosuseand discussion with key partners,
employing organisations and relevant individuals.”

There is no explanation of why H and L were notl tal the time of what was being
done. And insofar as the purpose of the telephatfls was to obtain information
which the local authority thought that it neededdoés not engage with why, at least
in the first instance, the local authority did msatnply seek the relevant information
from H and L.

On 23 June 2009 solicitors acting for H and L wrtite local authority a judicial
review pre-action protocol letter. The local auttyoreplied on 15 July 2009.

Attempts to resolve matters at a ‘without prejudimeeting on 22 September 2009
were unsuccessful. On 21 October 2009 the locloaity wrote a long letter setting
out how it proposed to proceed for the future. ihkhin the circumstances that |
should set most of it out.

The local authority re-stated its basic positiorbasg that it “continues to view [H]
as presenting a risk to children who are not ac@mgal by a responsible adult.”

It then proceeded to set out its position in relato the information it wished to share
directly with the personal assistants employed kanH L.:

“In order to enable both [H] and [L] to continue émploy
personal assistants using their respective Diragtriénts, [the
local authority] would need to be satisfied thdt Rérsonal
Assistants are properly made aware that they moistlhow



Judgment Approved by the court for handing down. H and L v A Local Authority

their children, or indeed enable other children, have
unsupervised contact with [H]. This would includentact with
such children within [H]'s own home or any sociahtact with
the assistant’s children outside the home.

[The local authority] is of the view that it cannatcept
assurances from [H] that he will comply with thenddions
above. [H] has a conviction for dishonesty in 2Q0@ this
leads [the local authority] to have doubts asgaliility to trust
what [H] says. In addition, [the local authoritg] mot satisfied
that adding a clause to the contract of employmerst,
suggested by [H] and [L], ensures that current famare staff
are made sufficiently aware of the risks that [Hjgents.”

The local authority said that “the only way to emsto its satisfaction that these risks
are guarded against” was for the following requieats to be put into place:

“1 All Personal Assistants employed by [H] and fuie
paid via a Managed Account. The terms of the Madage
Account are that the element of [H] and [L]'s Dirdtayment
that is intended for the employment of Personalisiasts
would still be paid to the employee but via a pdypoovided

by a company that would administer the Managed Awoto
[The local authority] would then require this compato
inform it of all the names of staff on the payrfdl both [H]
and [L].

The Managed Account will ensure that [the locahatuity], to

a reasonable level, are aware of the names of machber of
staff employed via the Direct Payment We considhett this
strikes a reasonable balance between the needdigcpon, as
assessed, and [H] and [L]’'s desire for autonomwilltstill be

for [H] and [L] to decide which PAs they employ. & purpose
of this requirement is to provide an audit trail.

2 [The local authority] will require agreement ritqH]
and [L] to provide each employee in current or fatu
employment with a signed letter, as prepared bg |[tical
authority]. The letter will set out our view thamployees
should not take their children to work with thenurthermore
it will state that employees should not enable pesused
contact with their children, or other children wiitra work or
social context outside [H]'s home. Again, this po®s an audit
trail evidencing that each employee has sufficiafdrmation
to make sensible personal decisions around thesgiroh of
their children, if any.

The signed letter would satisfy us that all empés/bave seen
the concerns rather than having possibly missednar
understood their importance which they might if dieg a
contract of employment.
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22.

23.

24,

25.

3 [The local authority] would review the requireme
set out above 1 year after commencement.”

The letter then turned to consider the local auttyisrmore general concerns about
H’s “potential to come into contact with childremavor as a result of the work he
undertakes”:

“We have yet to receive a list in which he and §}t out the
individuals and organisations with which they wodnd
whether that brings them into contact with childr&vithout
this list [the local authority] is of the view thHi] presents a
risk to an unknown group and sound judgements ainatt
should be shared with whom cannot be made.

You are again invited to set this list out, in fditail, with a
signed assurance from your client as to its veragudgements
will then be made on a case by case basis on ta wha
information should be shared and with whom. In Ingag such
decisions [the local authority] would abide by tfudlowing
principles:

* Disclosure will not be automatic. It will be assed on a
case by case basis.

» Disclosure will be more likely if the work is gy to bring
[H] into direct contact with children or where thature of the
work is likely to build [H]'s credibility as a safperson to be
around children.

» Disclosure will be less likely where there isdicect contact
with children.

[The local authority] will, within 14 days of theatk of this
letter, reserve the right to notify persons or oigations as to
the fact and nature of [H]'s criminal convictions & deems
necessary based on above criteria.

For the avoidance of doubt, if you do seek fornedve to
proceed to Judicial Review of this decision thetification
would not take place during the course of the prdowys
without leave of the court.”

The contrast between the ‘blanket’ approach adogtékde meeting on 17 April 2009
and the more nuanced approach in this letter ikirggt In his withess statement X
said that the proposals set out in the decisiaerletere a proper response to the
situation, and those relating to the personal &sHis represented a proportionate
approach.

To this narrative | need add only three things.

First, H's case, as deployed in the witness statérpeepared by him for these
proceedings, is that since his conviction in 1983As neither undertaken nor sought
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26.

27.

any work (paid or voluntary) that would delibergtddring him into contact with
children. His company has never bid for such wadyeither he nor L has any
expertise in that area. The local authority acaeftefore us that, on the material
available to it even now, in only one of the agesawith which H is involved has he
had any contact, however indirect, with children.

Second, H and L assert that, unsurprisingly asighimbe thought, they have lost
much business as a result of the disclosures matteebdocal authority.

Third, the criminal proceedings to which | haveere¢d concluded in February 2010.
H was found not guilty.

The proceedings

28.

29.

30.

H and L issued their claim for judicial review orNbvember 2009. Permission was
given by His Honour Judge Behrens (sitting as aygudf the High Court) on 8

December 2009. The substantive hearing took plat@d His Honour Judge Langan
QC on 12 February 2010. As before us, H and L wepgesented by Mr Stephen
Cragg and the local authority by Mr Timothy PittyRa (now QC). Judge Langan
handed down his judgment on 12 March 2009.

On behalf of H and L, Mr Cragg made four complaiftke first arose out of the
decision taken by the local authority at the megon 17 April 2009, the other three
out of its decisions as set out in the letter ofxdtober 2009. Mr Cragg submitted
before Judge Langan, as he submitted before us, tha

)] The disclosures which had taken place followingrtteseting on 17 April 2009
were unlawful, being in breach of the claimantghis both at common law
and under Article 8 of the Convention.

i) For essentially the same reasons the local augteordpproach to future
disclosures as set out in the letter of 21 Oct@0&O was unlawful.

1)) In particular, the regime which the local authorfisoposed to enforce in
relation to H and L’s personal assistants was antgilunlawful.

iv) The local authority’s proposals in relation to thmethod of making direct
payments to H and L by the mechanism of a manageouat was unlawful
not merely for the same reason but in any eveiteasyultra viresthe local
authority’s powers under the relevant legislation.

The claimants sought appropriate quashing ordexdachtory relief and, in relation
to (i), damages in accordance with the Human Riglats1998.

Before Judge Langan, as before us, the essentigttbf Mr Cragg’s case was that
because H’s work does not bring him into conta¢hwhildren, there is no “pressing

need” to disclose his past convictions to anybaudy everybody with whom he does
business; and that the disclosures made, or intetadiee made, by the local authority
are disproportionate inasmuch as they fail to otfikis crucial factor. Mr Cragg adds
that, given the existence of what he calls a “cahpnsive system” for disclosure and
registration to protect the vulnerable, the courowd be slow to find that any

additional information should be disclosed.
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31. Judge Langan found for the local authority on issfieand (ii) and for H and L on
issues (iii) and (iv). He accordingly quashed theal authority’s decisions in relation
to (iii) and (iv) and dismissed the claims in redatto (i) and (ii).

The appeal

32. H and L filed their appellant’s notice on 16 Ap#D10 challenging the judge’s
decisions on issues (i) and (ii). Permission toeappvas given by Arden LJ on 2
August 2010. The local authority filed a respontenbtice on 30 September 2010,
cross-appealing against the judge’s decisionssaress(iii) and (iv).

33. Both the claimants and the local authority appliedus for permission to adduce
further evidence. To some of this material no diipecwas taken. To some of the
material the claimants wished to adduce, objectvas taken by the local authority.
We looked at all the materide bene essén the event, none of it advances the case
to any significant extent. | would therefore propothat both applications be
dismissed.

The issues

34. It will be convenient to deal first with the issuedating to disclosure, that is, issues
(i) to (iii), before turning to issue (iv), relagrto the managed account.

Disclosure

35. Before addressing issues (i) to (iii) individuallyhere are a number of important
matters of law that | need to consider.

Disclosure: the law

36. The first has to do with the respective functiofighe local authority and the court
and, in particular, the legal tests each had tdyapp relation to this Judge Langan
fell into what | have to say was serious error.

37. The task for the local authority was, putting thatter shortly, to apply the principles
to be found iR v Chief Constable of the North Wales Police &grpe[1999] QB
396 as adjusted by the re-calibration of the ‘bailag exercise’ undertaken R (L) v
Commissioner of Police of the Metropolis (Secretarfy State for the Home
Department interveningdR009] UHSC 3, [2010] 1 AC 410. The latter caséhalgh
decided in relation to the statutory scheme undetian 115 of the Police Act 1997,
is, in my judgment, equally applicable in the préseon-statutory context. As the
authorities show, each case must be judged omitsfacts. The issue is essentially
one of proportionality. Information such as thathmivhich we are here concerned is
to be disclosed only if there is a “pressing neéa” that disclosure. There is no
difference in this context between the common lest &nd the approach mandated by
Article 8. The outcome is the same under both.

38. In considering proportionality the general prineplare, as Mr Cragg submits, those
to be extracted from the well-known passage in dpeech of Lord Bingham of
Cornhill in Huang v Secretary of State for the Home Departneashmiri v Same
[2007] UKHL 11, [2007] 2 AC 167, para [19]: (i) thegitimate aim in question must
be sufficiently important to justify the interferem (ii) the measures taken to achieve
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39.

40.

41].

the legitimate aim must be rationally connected, tGii) the means used to impair the
right must be no more than is necessary to accsmpie objective, and (iv) a fair
balance must be struck between the rights of tdaviolual and the interests of the
community; this requires a careful assessmentegéverity and consequences of the
interference.

Prior to the decision of the Supreme Court jithe effect of the decision of this court
in R (X) v Chief Constable of the West Midlands Pdi@4] EWCA Civ 1068,
[2005] 1 WLR 65, had been to tilt the balance woifar of disclosure. As Lord Hope
of Craighead put it i at para [38], the effect of the approachimas to encourage
disclosure of any information that might be releyamd to give priority to the social
need that favours disclosure over respect for tivate life of those who may be
affected by the disclosure. He said (para [44]) the effect of this approach had been
to tilt the balance too far against the person abdwm disclosure was being made.

Explaining the proper approach, Lord Hope saidg[p42]):

“the issue is essentially one of proportionalityn the one hand
there is a pressing social need that children amdevable
adults should be protected against the risk of hadm the
other there is the applicant’s right to respecthfer private life.
It is of the greatest importance that the balaresvéen these
two considerations is struck in the right place.”

He continued (para [45]):

“The correct approach, as in other cases where ebngp
Convention rights are in issue, is that neithersaderation has
precedence over the other ... The [approach] shodd b
restructured so that the precedence that is givehet risk that
failure to disclose would cause to the vulnerabieug is
removed. It should indicate that careful consideratis
required in all cases where the disruption to theage life of
anyone is judged to be as great, or more so, assthef non-
disclosure to the vulnerable group. The advice, thdiere
careful consideration is required, the rationale disclosure
should make it very clear why the human rightsimgement
outweighs the risk posed to the vulnerable grosp akeds to
be reworded. It should no longer be assumed that th
presumption is for disclosure unless there is adgeason for
not doing so.”

That was the task the local authority had to uradkerthere. What was the task for the
judge? His task was one of review, not decisiothenmerits. Judge Langan seems to
have thought that the appropriate standard of vewviere was th&/ednesburyest of
irrationality. It was not. As Mr Cragg submittednda Mr Pitt-Payne correctly
conceded, what was required in this sensitive afehuman rights was the more
intense standard of review described by Lord SiayR (Daly) v Secretary of State
for the Home Departmeri2001] UKHL 26, [2001] 2 AC 532, para [27]. In asea
such as this, proportionality will require the mwing court to assess the balance
which the decision maker has struck, not merelythdreit is within the range of
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42.

43.

44,

45.

46.

rational or reasonable decisions; this goes furthan the traditional grounds of
review inasmuch as it requires attention to bectie to the relative weight accorded
to interests and considerations.

Judge Langan set out his approach (para [42])aridiowing words:

“[T]he court is faced with an application for judit review,
and not with anything in the nature of an appeath@nmerits
... The test of legality is the familiar one: whethetevant
considerations were ignored, or irrelevant consitiens were
taken into account, or the decisions reached wees at which
no reasonable authority could have arrived (orCanvention
terms, were disproportionate).”

Any ambiguity in what he was there saying (and h c&e none) is put beyond
argument by what Judge Langan said a little lagarg [49]):

“The court can interfere with [the local authorgj/conclusion
only if it is such as no reasonable authority cdudgte reached
or, which is the same thing, amounts to a dispropuate

interference with the right of H and L to respeot their

private life.”

The language twice used by Judge Langan — a decmich as “no reasonable
authority” could have reached or arrived at — i$, course, the language of
Wednesbury

In my judgment, and there is no shirking the palajge Langan here fell into serious
error. In fact, as a reading of his judgment ashalesshows, his error was three-fold.
In the first place he equiperated proportionalifyhwationality; it is elementary that

the two are fundamentally different. Second, hemse@ot to have distinguished
clearly between the different functions of the loaathority and the court and the
different legal tests each had to apply. Thirdireated the applicable test for judicial
review asWednesburyrrationality; it is in fact the more intensiizaly test.

Mr Pitt-Payne strove mightily to save the judgmientpointing to other passages (for
example, paras [38], [39] and [44]) where Judgedaanhad, he said, correctly used
the language of balancing, proportionality and gires need. Even assuming in his
favour that the judge was here correctly descriliimg approach which the local
authority had to adopt (and | put the point in thiesy because there is no escaping the
fact that the judge twice treated proportionalityd arationality as being the same
thing), Mr Pitt-Payne is still left with the diffidty that the judge was adopting
Wednesbunas the criterion for judicial review. That errooaé, in my judgment,
must vitiate his conclusions.

In the circumstances we must exercise our own juagrand discretion in deciding
whether or not, in relation to all these issue® pmoper outcome was as Judge
Langan concluded. We are in as good a positioreagds to do so. Neither Mr Cragg
nor Mr Pitt-Payne seeks to dissuade us from thissen

Before leaving the law there are two other mattetse considered.
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47.

48.

49.

50.

51.

Mr Cragg submitted to the judge, as he submittedstothat his clients’ Article 8
rights were here engaged. Mr Pitt-Payne submittatl this was not a case in which
Article 8 was engaged. Judge Langan dealt witlpthet briskly (para [40]):

“So far as the application of article 8 is concerne , | agree
with Mr Cragg. Mr Pitt-Payne’s approach simply canstand
with the decision of the Supreme Court R (L) v
Commissioner of Police of the Metropblis

| agree with Judge Langan. | need not take up amadysing the point. It suffices to
draw attention to what was saidliby Lord Hope of Craighead (paras [24]-[29]) and
by Lord Neuberger of Abbotsbury MR (paras [68]-) Hor all the reasons they give,
it is clear, in my judgment, that Article 8 is eggd in this case just as it was in that.
The factual and contextual differences betweentwe cases which Mr Pitt-Payne
seeks to rely upon — the fact that the disclosuile was to prospective employers of
information kept on the Police National Computeheveas the disclosure here was
not, he says, to prospective employers but to qdati bodies or organisations with
which H had a connection and, moreover, was distraty disclosure on a case-
specific basis by a single local authority — arepiy judgment, far too marginal to
have the effect for which Mr Pitt-Payne contendsr tioedn re British Broadcasting
Corporation, In re Attorney General's Reference (Blof 1999)[2009] UKHL 34,
[2010] 1 AC 145, upon which Mr Pitt-Payne placedhsareliance, assist him. It was,
after all, and unsurprisingly since both he anddLNeuberger had been party to the
earlier decision, an authority which Lord Hope Wwady much in mind when coming
to his decision irn..

Although, as | have already noted, there is in tmstext no difference between the
common law test and the approach mandated by Ar8¢land the outcome is the
same under both, Article 8 is potentially signifitan two respects: first, because if
Article 8 is engaged, section 8 of the Human Ridkits 1998 may provide a remedy
in damages where, so it is said, there may be do amedy at common law; second,
because of the importaptoceduralrights which Article 8 confers.

This leads me on to the other matter. Althougledrss, surprisingly, to have played
no part in the hearing below, it relates to whatny judgment was the profoundly
unsatisfactory way — the profoundly unfair way —which the local authority went

about arriving at and then implementing the deoisaken at the meeting on 17 April
2009. The local authority took and then implemerittedecision behind H’s back and
without giving either H or L any opportunity to leauheir say before tardily

confronting them with &ait accompli

Such an approach is wholly inconsistent with trendards of procedural fairness
mandated in circumstances such as this both bgdimmon law and by Article 8. As
to the former, iR v Chief Constable of the North Wales Police &hprpe[1999]
QB 396, page 428, Lord Woolf MR said that beforeidieg whether or not to
disclose the information the police should havesoited the persons about whom
disclosure was being contemplated, disclosing thedj the relevant information to
them and giving them an opportunity to comment.

Article 8 likewise has an importanprocedural component. Long-established
Strasbourg jurisprudence, articulated by the casifong ago as 1988 (s@év United



Judgment Approved by the court for handing down. H and L v A Local Authority

52.

53.

54.

Kingdom (1988) 10 EHRR 29, paras [63]-[64]), requires thvathere Article 8 is
engaged, the local authority’s decision-making psscmust be such as to secure that
the views and interests of those who will be adlgraffected by its decision are
made known to and duly taken into account by tlmll@uthority, and such as to
enable them to exercise in due time any remediagaie to them. The question,
according to the court, is whether, having regarthé particular circumstances of the
case and the serious nature of the decisions taken, those affected have been
involved in the decision-making process, seen afale, to a degree sufficient to
provide them with the requisite protection of thaterests.

In L, the Supreme Court, disapproving what Lord Wodlfad said ifR (X) v Chief
Constable of the West Midlands Poli@04] EWCA Civ 1068, [2005] 1 WLR 65,
para [37], pointed to the need to consult with peeson whose information is to be
disclosed and to give them an opportunity of makiegresentations before the
information is disclosed: see Lord Hope of Craigh¢para [46]), Lord Brown of
Eaton-under-Heywood (para [63]) and Lord Neuberge”Abbotsbury MR (paras
[82], [84]). As Lord Neuberger said (para [84])hétimposition of such a duty is a
necessary ingredient of the process if it is tddireand proportionate.”

The significance of this will become apparent i dourse.

| return to the specific issues in relation to thisare.

Disclosure: issue (i)

55.

56.

57.

The first issue relates to the disclosures mad¢hbylocal authority following the

meeting on 17 April 2009 and in accordance with tleeisions recorded in the
minutes — which Mr Pitt-Payne accepts is the doecunrecording the relevant

decisions of the local authority. Judge Langan esged his conclusions as follows
(para [44]):

“Mr Cragg’s essential criticism is that the discloss were
disproportionate and, having regard to the potedaaage to
the reputations and careers of H and L, were nopesty

thought through. | do not agree. The disclosure®wet made
to the public generally, but to nine selected oiggtions with
which H was involved; and, on the basis of the ena® of X,
the disclosures were made in a guarded fashions kot

suggested that they were made in terms which werd br

went beyond what was required for the purpose dfimgaa

measured communication. If one were to judge whapbned
by the ‘pressing need’ test, | would say that rezitihe decision
to make disclosure nor the way in which that deciswas
implemented have been shown to have failed that tes

Now what is striking about this is that Judge Landgs simply not engaged with

what might be thought the central problem withlteal authority’s decision.

His reference to a “pressing need” prompts the als/iquestion: A pressing need to
do what? Mr Pitt-Payne’s answer is, of course, Asping need to protect children.
Yet, as the judge recorded in the previous pardgaphis judgment, he had been
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59.

60.

61.

62.

pressed by Mr Cragg, as we have been, with the poan there was no evidence that
H’s work brought him into contact with children tf@ugh there may have been
chance contact with the children of one family tigib one of the agencies). Indeed,
the judge remarked that he would not attempt teggi the point. But he never
grappled with it, just as he never grappled witd tact that, as the minutes of the
meeting on 17 April 2009 show, the local authostgtance at the time of these initial
disclosures was that H should stand down feshthe bodies and committees he was
involved with and (a passage in the minutes thatjdkdge at no stage referred to; cf
his summary of the minutes in para [13]) that tbeal authority would make
disclosure taall H’s known contacts and, indeed, to any further actst of which it
became aware.

Mr Cragg criticises the local authority for thedbket’ approach it adopted and for its
failure to give any adequate consideration to #et that L, who has no convictions,
stands in a very different position from H. He cdanps that neither the local
authority nor the judge engaged in any meaningfal/ wf indeed at all, with the
critically important fact that H and L do not wonkth children. He points out that in
what he calls the present climate the risk-aversgraach of those who would
otherwise do business with H or engage his serwickk$ead them to sever their ties
with him — as has in fact happened. The real idseesays, is whether the disclosures
were proportionate. He submits that they were maot that the local authority has
given obvious and inappropriate precedence to assck over the rights of H and
(especially) L. The balance, he says, has beeul tiihlawfully against them.

Mr Pitt-Payne submits that Judge Langan was rigid, essentially for the reasons he
gave. He points out that the information in questielated to convictions, not mere
allegations or complaints. He stresses the seresssaf the offence for which H was
convicted in 1993 and the circumstances in whiclvas committed — involving a
serious breach of trust — and points to the ribles H may, through his work with
adults, thereby gain access to their children. doal authority, he submits, was
entitled to strike the balance as it did, fairl\dappropriately. Judge Langan, he says,
was right to reject the claimants’ complaint.

In my judgment neither the decision of the locahauty nor the decision of Judge
Langan can stand. | agree with Mr Cragg. The pairnthe end of the day, is short and
simple. Neither the local authority nor the judgga&ged with the critically important
fact that H and L do not work with children. Thedb authority adopted a ‘blanket’
approach, its stance being that H should stand dvem all the bodies and
committees he was involved with and that it woulaken disclosure tall H’'s known
contacts and, indeed, to any further contacts oflwit became aware. This approach
— in marked contrast with the approach the locéth@nity adopted only six months
later — was, in my judgment, neither fair nor baksshnor proportionate.

On this ground alone the claimants are, in my juelgimentitled to succeed on issue
(). This part of the judge’s order must be setlasiThe claimants are entitled in
principle to a quashing order and appropriate datday relief.

This conclusion suffices to dispose of issue (iltloa only ground which was argued
before us. | ought to add, however, that in my judgt the local authority’s decision
should in any event be quashed for procedural uteefy. The point is a short one.
The entire process in April 2009 — both the meetietdd on 17 April 2009 and the
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implementation of the decisions taken at that meetitook place behind H’'s back. H
and L were given no opportunity of making repreagohs. They were simply
presented with &it accompli The process by which they were condemned, unheard
was unfair. It fell far short of what was requirbdth by the common law and by
Article 8. These serious — indeed egregious — phaed shortcomings vitiate the
entire process.

Disclosure: issue (ii)

63.

64.

65.

66.

In relation to future disclosures, Judge Langad #zat the local authority’s policy as
set out in its letter of 21 October 2009 “does appear to me to raise any difficult
guestion.” He continued (para [46]):

“Mr Cragg has understandably reiterated the riphgsical and
economic, to which disclosure would expose H an@nid he
has rehearsed what might be called the “meritstgbinhich

militate against disclosure. The flaw in his sulsiias seems
to me to lie in this: that, if he is right, it isffitcult to conceive

of any circumstances (other than a further releantiction)

in which disclosure could be justified. But thereishbe such
circumstances: for example, if at some future tichend L

engaged in work which in fact brought them into ulag

contact with children, there would be at leastl(dsnk that H

and L accept) a strong case for disclosure. Imtrbly the

decision letter [the local authority] is doing nooma than

reserving for the future its right to act in accamde with the
law as it stands in whatever factual situation tlodatains.

There is nothing wrong about that”.

Judge Langan then commented that there was no @yronrnwhich H or L could
reasonably apprehend that there was a risk thdodlaé authority would act in excess
of its rights. Indeed, he said, “the fact that [tbeal authority] has been prepared to
stay its hand on future disclosure pending themutof this litigation is evidence of
the responsible manner in which it has approachedmMhole matter.” That may be,
though | have to say that one can understand HL&doncerns given the way in
which the local authority had seen fit to act azrdly as April 2009.

Judge Langan concluded (para [47]):

“I would go so far as to say that the policy aduated in the
decision letter represented the minimum permissiegponse
to the situation with which [the local authority]aw faced.
Anything less would have been open to legitimatecsm as
constituting a failure of the duty of [the localtkaority] towards
children within the area.”

Mr Cragg submits that Judge Langan should haveteplamnd that we should now
grant, a declaration that “it is unlawful and inquatible with Article 8 for
information about H’s convictions to be disclosedany organisation or individual
with whom H or L work which does not involve anyalit and regular or frequent
contact with children.” Mr Pitt-Payne submits thiais formulation is too limited.
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67.

68.

69.

| agree with Mr Pitt-Payne that Mr Cragg’'s propogednulation is inappropriate.
There is no ‘bright-line’ test that will necessgrdover all future situations, for each
proposed disclosure has to be considered on itsfagts and on a case-by-case basis,
applying the general principles laid down in théhawties to which | have referred.
Whether or not there is direct contact with chitdns plainly a highly relevant
consideration but, as Mr Pitt-Payne correctly s#yis, not necessarily determinative
in every case. Moreover, Mr Cragg’s formulation hgsown problems: What is
“regular” and how frequent is “frequent™?

The fact is, as | have already observed, thatdbal lauthority’s approach in the letter
of 21 October 2009 is much more nuanced than theaph it adopted at the meeting
on 17 April 20009. Its later decision is free of thgating feature which condemns the
earlier. Despite Mr Cragg’s endeavours to persuade the contrary, | agree with the
general thrust of Judge Langan’s analysis,

But that is not, as it seems to me, the end ofth#der. The more important question
to my mind is not so much the substance of whatdbal authority is proposing but
whether theprocedureit has in mind is adequate. In my judgment it . Mr Pitt-
Payne submits that, even assuming Article 8 apptles process envisaged by the
local authority is Article 8 compliant. Mr Cragg e not agree. Nor do I. Mr Cragg
submits that if the process is to be fair, if itasmeet the requirements of procedural
fairness demanded both by the common law and kigl&8, the local authority must
consult with H (and L) and give them a proper opyoaty to make their objections to
what is proposedfterthe local authority has decided what disclosuma#éde, and to
whom, andbeforeit does so. | agree. But that is not any parhefprocess set out in
the letter. The omission, in my judgment, is crucieo that extent, therefore, the
claimants are entitled to succeed.

Disclosure: issue (iii)

70.

Judge Langan said (para [48]) that issue (iii) Weas clear-cut. He observed that the
factors which support the local authority’s deaisare obvious, being, in short, the
same as those which provided support for the dsscks already (issue (i)) and the
policy to be followed with other individuals andganisations in the future (issue (ii)).

However, he continued (para [50]):

“There are ... matters which relate to the persosalstants,
which are specific to this limited aspect of theseca(l) The
action proposed in relation to the personal astisthas to do
with activities largely (exclusively, if H and Leicorrect when
they say that they do not socialise with their carevithin the
home of H and L. (2) The action must, of its nattineeaten to
disrupt relationships which are of significanceHand L. (3)
The action ignores the evidence from H and L asvtwof the
three long-term carers not having children andoathe¢ recent
insertion of a “no children at work” provision ihd relevant
employment contracts. | appreciate that [the lacahority] has
reservations about the trustworthiness of H andut,it does
not follow that any evidence from them or any agsoe they
give as to their conduct should be wholly discodnigd) The
terms of the disclosure, which are perhaps ineldtamust
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71.

72.

73.

74.

75.

raise in the minds of the carers suspicions asdio émployers,
which may (in the case of H) be more grave than past
conduct warrants and (in the case of L) be whatiystified.”

The judge’s conclusion (para [51]) was that thealamuthority had “arrived at the
wrong result”, indeed, as | read his earlier digectto himself (para [49]), that the
local authority’s decision wa#/ednesburynreasonable.

| should elaborate a little on one of the points fiadge made. Both H and L have
incorporated into the written Particulars of th@ersonal assistants’ Terms and
Conditions of Employment a provision on the thirdgp, under the heading
‘Maintaining a Professional Working Environment’,hish amongst other things
states, after reciting that the insurance in plameers only staff employed by them,
that “For these reasons, it is not appropriateyfmr to bring your friends, siblings,
partners, parents children or anyone else to watk wou.” Each of the personal
assistants has signed a declaration to the etfettthey have read and accept the
Terms and Conditions.

Mr Pitt-Payne submits that even if the more gendisdlosures engage Article 8 (as
in my judgment they do) the proposed requirementgeiation to the personal
assistants do not, because there is no proposaltliteg be given details of H’s
convictions, indeed any specific information at doreover, and in any event, he
says, what is proposed by the local authority melets “pressing need” test, is
proportionate to that need and strikes a fair lzdmetween the claimants’ interests
and wider social interests relating to child prttec He submits that the clause
included in the personal assistants’ Terms and {@flond of Employment does not
suffice to meet the local authority’s legitimatencerns, because a personal assistant
reading the document might overlook the clause air appreciate its meaning or
importance. Given H’s conviction for dishonestlyncealing the circumstances of his
earlier conviction, the local authority simply camnrleave it to H to ensure that
personal assistants are aware of and understarabtitectual clause. Mr Pitt-Payne
accepts that L is not herself a risk to childreis; point is simply that her personal
assistants are in the nature of things likely tmeanto contact with H, which might
in turn bring him into contact with their children.

Mr Cragg submits that Article 8 applies here, asewhere, and that Judge Langan
came to the correct result for the reasons he dagree.

| cannot accept that Article 8 does not apply. Bngument that it does not apply
because of the limited nature of the disclosuredp@nade by the local authority is,
with all respect to Mr Pitt-Payne, somewhat dismgrus. The local authority is, after
all, proposing (I quote from its letter of 21 Octot2009) that the personal assistants
should be provided with a letter which “set[s] outr view that employees should not
take their children to work with them [and] stajefsat employees should not enable
unsupervised contact with their children, or otbkildren within a work or social
context outside [H]'s home.” Such a letter is bowagrompt questions the answers
to which will inevitably lead to disclosure of H®nviction.

Be that as it may, and in any event (for the |l@ahority is in no better position at
common law than under the Convention), Mr Pitt-Ragrsubmissions do not, in my
judgment, meet the arguments deployed by Mr CralggiwJudge Langan correctly
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accepted. Looking at everything in the round, aivihg due weight to the clause
which has been included in the Terms and ConditadnEmployment, | agree both
with Judge Langan’s conclusion and with the reas@engave.

The managed account

76. As Judge Langan correctly remarked (para [52]), gheposal to pay the personal
assistants through a managed account was paragitin the proposal to make
disclosure to such persons, so it must therefanecammon law and Convention
grounds, fall with that proposal as to disclosuigstore us, Mr Pitt-Payne did not
seek to argue otherwise. So, for the reasons | hleady given in relation to issue
(iii), the local authority’s cross-appeal on th@m must be dismissed.

77. There is, however, as | have mentioned, a quit@araép ground upon which Mr
Cragg challenges the lawfulness of the proposedagehaccount. It is an important
point of general application, and involves a puotpof law, so, in common with
Judge Langan | agree that we should deal with it.

78.  The system of direct payments is provided for bgtiea 57 of the Health and Social
Care Act 2001 and, so far as is material for preparposes, the relevant provisions
of The Community Care, Services for Carers and dodil's Services (Direct
Payments) (England) Regulations 2009, SI 2009/1887.

79.  For present purposes the key provision is reguiatid)(c) of the 2009 Regulations:

“If the conditions in paragraph (2) are satisfiadresponsible
authority ... must, with that person’s consent, mekeespect
of a prescribed person direct payments in respécthe
prescribed person securing the provision of a eglesgervice.”

Regulation 9(5) provides that:

“The payment referred to in paragraph (1) [scil,diaect
payment] may be made to —

(@) the prescribed person; or

(b) a person nominated by the prescribed persoac&ive
their payment on his behalf.”

There is no need for me to further into the stayutbicket. It is common ground that

in relation to both H and L the conditions in regjidn 7(2) are satisfied and that
regulations 7(1)(a) and 7(1)(b) do not apply. Arndame has been nominated by them
under regulation 9(5)(b).

80. Regulation 11 provides for the attachment of coon# in respect of direct payments.
Regulations 11(1)-(3) do not apply. RegulationsA) afd (5) provide as follows:

! These are the Regulations which have been irefeircce 9 November 2009. The previous Regulations,

in force on 21 October 2009, were The CommunityeC&ervices for Carers and Children’s Servicese@ir
Payments) (England) Regulations 2003, S| 2003/882far as is material for present purposes theye wer
precisely the same effect, the corresponding piavisbeing regulations 4, 5 and 6 of the 2003 Rauis.



Judgment Approved by the court for handing down. H and L v A Local Authority

81.

82.

83.

84.

“(4) A responsible authority may make a directipawnt ...
subject to such other conditions (if any) as thegk fit.

5) The conditions referred to in paragraph (4)yma
particular, require that the payee —

(@) shall not secure the relevant service from réiqudar
person; and
(b) shall provide such information to the respolesib

authority as the authority consider necessary imeotion with
the direct payment.”

Having rehearsed all this material, Judge Langahthes (para [56]):

“the controversy which has to be decided at thedrttie line
is a short and finely-balanced one. Mr Pitt-Payagssthat
regulation 11(4) is sufficiently wide to enable dtHocal
authority] to require payments to be made throughamaged
account. The imposition of a condition about a ngaaa
account would not affect the ability of H and Ldecide whom
they shall employ, at what rates of pay, for whatiis and on
what other terms. The condition is of a procedkmatl which
is not in fact destructive of the autonomy whicle ttirect
payments system is designed to achieve. | prefough by
no great margin, Mr Cragg’s submission to the @mgtrThis is
focused on what Mr Cragg would say is of the vesyemce of
a direct payment. It is a payment which passes ftom
responsible authority to the payee. A conditiont thiae
payment should go through an intermediate accownt i
inconsistent with the nature of a direct payment] sauch a
condition could be justified only if there were (i there is
not) specific statutory provision for it. There wilndoubtedly
be cases in which a degree of monitoring by theamrsible
authority will be needed, but this can be ensurgdite
requiring information under a condition of the kiedvisaged
in regulation 11(5)(b).”

| agree with Judge Langan, though not myself figdthe point quite so evenly
balanced as he did.

Mr Pitt-Payne submits that the condition soughb@oimposed by the local authority
can be challenged only on the basis that Weddnesburyinreasonable. He says that
the proposed condition is “procedural” in naturéended only to ensure that there is
a proper ‘audit trail’ in relation to the people kkimg for H and L and the information
provided to them, and that it is clearly a reastaahbe.

However, as Mr Cragg makes clear, we are not hereetned withWednesbury
reasonableness but witires. And his submission, based in particular on retgaria

7(1)(c) and 9(5), is that the local authority sisnplas no power to do what it is
proposing. Regulation 7(1)(c) provides that it “tiusnake the payment and
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85.

86.

87.

regulation 9(5) permits it to do so in only two wayne of which is not in fact
available to it here. So, he submits, the locahatitly is required by regulation
7(1)(c), read in conjunction with regulation 9(5)(B make the direct payments to H
(or L as the case may be). Putting the same pbmmtother way round, the local
authority has, he says, no power to channel thepats via a managed account.

Mr Cragg seeks to bolster his submissions by payntis to the Department of
Health’s ‘Guidance on direct payments’ issued irptS&mber 2009. Paragraph 2
describes direct payments as “monetary paymentse niigd councils directly to
individuals who have been assessed as having leligieds for certain services”.
Paragraph 13 says that “Day-to-day control of tleme@y and support package passes
to the person who has the strongest incentive sarerthat it is properly spent on the
care and support required, and who is best placegdidge how to use available
resources to achieve the desired outcomes”. Pafa@hexplains that:

“the service user should remain in control, anddsountable
for the way in which the direct payments are used’eople
may ask carers or other people to help them madaget
payments, for example by helping them to securesdmeices
to which the payments relate, or by actually reiogivand
handling the money. However, if the service recipis able to
consent to the making of the direct payments, theg should
retain overall control and responsibility for theiredt
payments.”

Mr Cragg also referred us to paragraph 92:

“Councils may set reasonable conditions on the ctire
payments, but need to bear in mind when doing abtke aim
of direct payments is to give people more choice eontrol
over their support and how it is delivered. For repke,
individual choice and control would not be delivereere a
condition to be set that someone who receives tdoagments
might only use certain providers. Conditions shouid
proportionate and no more extensive, in terms onber, than
is reasonably necessary. Councils should also asetithg up
disproportionately intensive monitoring procedurEgancial
payments should not begin until the recipient lggeed to any
conditions that the council considers are necessary
connection with the direct payments. In order toidwelays
for people requiring support, councils should takd
reasonable steps to resolve issues about conditoadimely
manner.”

| agree with Mr Cragg, and do so on the simples#mst this is the correct meaning
and effect of the Regulations. To accept the l|amadhority’s approach would
impermissibly permit the attachment of a mere “d¢bod’ to destroy the very
essence of the right. That would be neither priedmor consistent with the statutory
scheme. There is, in my judgment, no need to loothé Departmental Guidance to
elucidate the meaning of the Regulations, but thesages to which Mr Cragg has
directed our attention undoubtedly support thiswad the Regulations.
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Conclusion

88. | propose, therefore, that the appeal be allowedssme (i) and to the extent | have
indicated on issue (ii). The local authority’s @agppeal on issues (iii) and (iv)
should be dismissed. | have read the judgmentlbERin draft. | agree with it.

Lord Justice Hooper :
89. | agree with both judgments.
Lord Justice Pill :

90. I agree with the conclusions and reasoning of Munbgn each of the issues raised. |
add two short points on issue (ii).

91. The first is in relation to the contents of thedbauthority’s letter of 21 October
2009, considered by Munby LJ at paragraphs 19 td @8ree that the more nuanced
approach in the letter is strikingly different fratme approach adopted by the local
authority earlier in the year. | also agree thabject to it being implemented by a
satisfactory procedure, the approach to disclosuae appropriate one.

92. An approach on a case by case basis with discldesselikely where there is no
direct contact with children and more likely if tivrk is likely to bring H into direct
contact with children, as proposed in the let®@ppropriate. The introduction in the
letter of the further consideration, which is whestfthe nature of the work is likely to
build H’s credibility as a safe person to be aroahiddren”, is more controversial and
difficult to apply. It reflects the witness statemheof X, cited by Munby LJ at
paragraph 14:

“... | fully accept that he [H] is good at the work kindertakes
on behalf of others. This good reputation woulddleaost
people to believe that he was a trusted individulb they
could safely employ to work with families.”

93.  Any contract involving work on behalf of disabledgple successfully performed by
H is likely to enhance his reputation and credipiliApplied broadly, the further
criterion could justify disclosure of the conviagtido any potential contractor and
prevent him doing any responsible work at all.

94.  Such a broad approach would not, in my judgmenjubified. There must be a real
possibility that the contract would lead on to emttwith children if disclosure of the
conviction is to be justified.

95. The second point is in relation to the positior_ofShe is not a risk to children; it is
her partnership with H that creates the need fotegtion and for disclosure in
appropriate cases. At the hearing, counsel stdtadthere was no formal business
partnership between H and L and that in practieabne was involved in some of
the contracts.

96. | was not reassured by those statements. The iaftynof the business relationship
between H and L is such, on the limited evidencalable, that contracts in which
either or both of them are, on the face of it, imed should be given the same
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treatment. For L to receive more favourable treatmere would need to be a more
formal demarcation between contracts, or poterdaitracts, in which she alone
would be involved, and other contracts in whichsHar may be, involved.



