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Mr Justice Tugendhat :

1.

In this libel action the Claimant sues the publistiethe Evening Standard, and of the
websitewww.standard.co.uknd another site.

By notice dated 10 December 2010 the Claimant asiedourt to make a number of
orders. The main one with which | am concernedh&t certain passages of the
Defence be struck out pursuant to CPR 3.4(2)(ajJoan@). The reasons for the
application are for the most part that it is al@geat the passages sought to be struck
out are irrelevant, but there are other objectiwhgh are referred to in more detail
below.

The words complained of are headed “Crime Syndécatampete for £20 million
Government Cash”. They identify land on a sitenfng alongside the Jubilee Line to
Canning Town. The words complained of then cortias follows:

“For years much of the area has been in the grgpledndful of
East End Families, led by David Hunt, whose crirhimvetwork
is allegedly so vast that Scotland Yard regards dsrfitoo big”
to take on.

His involvement in the Canning Town site has spar&eturf
war and a large-scale police corruption inquiryuny known
in gangland circles as the “Long Fella” has leg#iembusiness
interests in entertainment venues.

He was once arrested on suspicion of blackmailnesi
intimidation and threatening to kill. The caseiagahim was
dropped when no withesses would give statements.

Underworld sources have told detectives that Huras w
planning to take charge of the entire site and gelb the
Adams Family, the north London gang led by Ternamg.

The [London Development Agency] said: “Compulsory
purchase is a statutory process governed by a awmapen
code, which means any recognised interest in thd kre

entitled to compensation”.
The meanings of the words pleaded by the Claimant a

“1.That the Claimant is the leader of a vast Easi Eriminal
network involved in murder, drug trafficking anéaid,;

2. That the Claimant was planning to take charge ddirge
development site and sell it on to a notorious mdrdndon
criminal gang”.

There is no defence raised to either of the meancagnplained of by the Claimant.
There is a defence of justification tolaicas-Boxmeaning to the effect that the
Claimant was either guilty of blackmail, witnessinmdation and threatening to Kill,
or that there were reasonable grounds to suspmcbhihis conduct.



6. The particulars pleaded in support of that defesfgestification are as follows, with
the passages which the Claimant objects to beidgnined:

“6.1 Charles Robert Matthews (“Matthews Senior’)n a
associate of the Claimant, had convictions fortthgfievous
bodily harm, making false statements and forgerg. Whs
involved in drug trafficking and in about 1987 &#8B he was
convicted of the manufacture and supply of amphetesnand
sentenced to 10 years in prison. He was releasd®98, his
appeal was allowed in 1996 ahd died in 2009.

6.2 Matthews Senior was involved in a dispute vaittVilliam

Allen over the possession of land at 99a Silvertoway,

Canning Town in East London (“the land disputet).March
2006 the Metropolitan police searched those presnesed
recovered stolen property valued at over £1 milligtatthews
Senior's son, Charles Matthews Junior (“Matthewsi@i),

Lee James Matthews and Colin John Grant were addst
connection with the raid and charged and prosectited
handling stolen goods worth of £1 million.

6.3 The Claimant had agreed to help Matthews Seanidhe
land dispute with William Allen.

6.4 To this end, on 7 February 2006, the Claim#ehded the
Central London County Court (“the Court”), wheregaé
proceedings in relation to the land dispute weradéeard.
He attended with Matthews Senior, Stephen Hunt (the
Claimant’s brother), Billy Ambrose and a group detisg of
about 15 further men. On this occasion, the Claima
threatened to kill Mr Allen if he did not end hikien for the
land against Matthews Senior. The Claimant andrtea with
him attacked Mr Allen and the men who were thergrmtect
him. One of Mr Allen’s minders, Daniel Woollard)stained
injuries during the attack.

6.5 In early March 2006 the Claimant telephonedAllen and
threatened to kill him again.

6.6 On about 21 June 2006 Matthews Senior wastadrem
suspicion of blackmail and witness intimidationrglation to
Mr Allen.

6.7 On 7 November 2006 the Claimant and Stephen ware
arrested in relation to Mr Allen, the Claimant arsgicion of
blackmail, witness intimidation and causing griesodoodily
harm. The Claimant was also arrested on suspididrmdling
stolen goods after 40 cases of stolen champagre faend in

an office at Woolston Manor Golf Club (a propertyreed by
the Claimant)His brother, Stephen Hunt, was arrested on
suspicion of causing grievous bodily harm to Witlidllen.




6.8 Subsequently the charges against the Claimagit has
brother were not proceeded with because the visjirof the
attack at the Court were unwilling to provide sta¢sts
because of their fear of the Claimant.

6.9 This was not the first time the Claimant haderbe
implicated in intimidating a witness. On 19 MarcB92 the
Claimant was arrested on suspicion of assaultipguenalist,
Peter Wilson, when he head-butted him, causingogeri
injuries after he had attempted to interview thaiihntabout
his alleged involvement in the murder of Maxine @lch and
Terry Gooderham. On 23 April 1992 the Claimant @ppé at
Epping Magistrates Court but Mr Wilson did not pFed with
his complaint because of his fear of the Claimant

6.10 In or about 1997 the Claimant seriously assduPaul
Kavanagh, one of his own associates, by slashimdalce with
a blade.

6.11 In 1999 the Claimant was arrested on suspi@bn
wounding Mr Kavanagh_(and of living off immoral eargs.
He was remanded in custody for some months butctse
against him was eventually discontinued becaus&&®anagh
was intimidated by the Claimant into withdrawings hi
statement.

6.12 Further, after the case against the Claimamélation to
Mr Allen was dropped, in about August 2007 Matthewsior,
Lee James Matthews and Colin John Grant were fimned
relation to the charges of handling stolen goo@rrefl to in
paragraph 6.2 above. The Crown successfully apdiegury
protection in the case, the application being pditised on the
connections between the Matthews family and thén@iat.

6.13 If necessary the Defendant will rely on sectioof the
Defamation Act 1952.

7 It is denied that the Claimant has suffered aasnage in
consequence of the publication of the article caimgld of.

8 If necessary the Defendant will rely in mitigaticor
extinction of damages on the following facts andtera which
are relevant to demonstrate the true nature ofClagmant’s
reputation and/or are directly relevant backgrofauds without
notice of which there would be a real risk of theu@ damages

to the Claimant (if successful) on a false basis.

8.1 The Claimant has a general bad reputation émgothe
head of an organised crime group and for violenmioal
behaviour. Paragraph 2 above is repeated [... Then@id's
reputation among law enforcement agencies is ashdhad of




10.

one of the most notorious organised crime groupsthe
country; he is regarded as extremely dangerouviateht]

8.2 Such of paragraph 6 above as is proved at. trial

8.3 [this paragraph contained allegations which Dieéendant
has agreed will be deleted provided the Claimargpkes
details as to the penalties imposed in respectol @revious
conviction and when each conviction became spent].

In summary, these particulars relate mainly toglvases. They are referred to by Ms
Evans as the Allen case (sub paragraphs 6.1 to @®gring events most of which

occurred in 2006, the Wilson case (paragraph @9¢ring events in 1992, and the
Kavanagh case (sub-paras 6.10 to 6.11) coveringt®\tbat occurred in 1997 and

1999.

The passages to which the Claimant objects inioaldd the Allen case are mainly
attacked on grounds of relevance. In paragraph$i&.Gbjects that the references to
the arrests of the Claimant and his brother Stepinennsufficient to justify £hase
Level 2 meaning@Ghase v News Group Newspapf803] E.M.L.R. 11) such as is
pleaded here. A similar point is made in relatior6.9, namely that it is insufficient
to justify aChaselLevel 2 meaning. Other particulars of justificatiare objected to
on grounds of lack of particularity.

It is the Defendant’s case that these three mattdisn, Wilson and the Kavanagh
cases, are instances of the Claimant’s conducthabatify the allegation that he was
guilty, or at least there were reasonable grouadsuspect that he was guilty, of the
offences for which he was arrested in relationhi® Allen incident at the Central
London County Court, namely blackmail, witnessrmtlation and threatening to Kill.

The Defendant relies on the other matters to shiowas conduct by the Claimant on
previous occasions, namely previous incidents olievice against a potential witness.
It is said that they are therefore relevant to sipo@pensity, and to support a case of
at least reasonable grounds to suspect that them&iahad done the same again in
2006 against Allen.

Principles applicable to pleading justification

11.

The Patrticulars of Justification are framed in ligat of the so called “conduct rule”
and other guidance given Musa King v Telegraph Group Limitdd004] EWCA
Civ 613; [2004] E.M.L.R. 2&s follows at para [22]:

“(1) There is a rule of general application in deédion
(dubbed the "repetition rule” by Hirst LJ Bhalh) whereby a
defendant who has repeated an allegation of a defayn
nature about the claimant can only succeed infyusgj it by
proving the truth of the underlying allegation -t meerely the
fact that the allegation has been made;



(2) More specifically, where the nature of the piseone of
“reasonable grounds to suspect”, it is necessaptetad (and
ultimately prove) the primary facts and mattersirggvrise to
reasonable grounds of suspicion objectively judged;

(3) It is impermissible to plead as a primary féne proposition
that some person or persons (e.g. law enforcemghoidties)
announced, suspected or believed the claimant guittg;

(4) A defendant may (for example, in reliance uploa Civil
Evidence Act 1995) adduce hearsay evidence to lettab
primary fact — but this in no way undermines thke tinat the
statements (still less beliefs) of any individuahnoot
themselves serve as primary facts;

(5) Generally, it is necessary to plead allegatmifact tending
to show that it was some conduct on the claimaal$ that
gave rise to the grounds of suspicion (the so-ddlmnduct
rule").

(6) It was held by this court i€haseat paras[50] — [51] that
this is not an absolute rule, and that for examjsigong
circumstantial evidence" can itself contribute ®asonable
grounds for suspicion.

(7) It is not permitted to rely upon post-publicetievents in
order to establish the existence of reasonablengigysince (by
way of analogy with fair comment) the issue havégudged
as at the time of publication.

(8) A defendant may not confine the issue of reabtm
grounds to particular facts of his own choosinggsithe issue
has to be determined against the overall factualtipa as it
stood at the material time (including any true axption the
claimant may have given for the apparently suspgio
circumstances pleaded by the defendant).

(9) Unlike the rule applying in fair comment casdbge
defendant may rely upon facts subsisting at thee tiof
publication even if he was unaware of them at tinag.

(10) A defendant may not plead particulars in sacthay as to
have the effect of transferring the burden to ttentant of
having to disprove them.”

12. Ms Evans also relies on the rule that apparenthylar facts may be relevant to prove
justification. Mr Tomlinson does not dispute thatprinciple. The rule is stated in
O’Brien v Chief Constable of South Wales Po[@@05] 2 AC 534 para 4 as follows:

“That evidence of what happened on an earlier cacamay
make the occurrence of what happened on the occasio



guestion more or less probable can scarcely besdeifi an

accident investigator, an insurance assessor, fordac a

consulting engineer were called in to ascertaindwese of a
disputed recent event, any of them would, as aemaftcourse,
inquire into the background history so far as ipegred to be
relevant. And if those engaged in the recent evawt in the
past been involved in events of an apparently amuharacter,
attention would be paid to those earlier eventspashaps
throwing light on and helping to explain the evesich is the
subject of the current inquiry. To regard eviderfesuch

earlier events as potentially probative is a preaafsthought
which an entirely rational, objective and fair-méad person
might, depending on the facts, follow. If such aspa would,

or might, attach importance to evidence such as thiwould

require good reasons to deny a judicial decisiokanghe

opportunity to consider it. For while there is aeddor some
special rules to protect the integrity of judiaicision-making
on matters of fact, such as the burden and starafgutbof, it

is on the whole undesirable that the process oicigld
decision-making on issues of fact should divergeeriban it
need from the process followed by rational, obyecand fair-
minded people called upon to decide questions aififaother
contexts where reaching the right answer mattensisTin a
civil case such as this the question of admissgjbilirns, and
turns only, on whether the evidence which it is géduto

adduce, assuming it (provisionally) to be true,ins Lord

Simon's sense probative. If so, the evidence isalleg
admissible. That is the first stage of the inquiry.

The objections to para 6 of the Defence

13.

14.

15.

16.

As to para 6.1 Ms Evans submits that the convistiohMatthews Senior indicated
the bad character of the person whom the Claima# assisting in his property
dispute with Allen.

Mr Tomlinson submits that the particulars do na@ntify the convictions in question,
whether by date or place of conviction, and itngpossible to know what conduct
resulted in the convictions. The fact that an appes allowed in 1996 means that
the offence for which he had been sentenced toed@syin prison must be considered
the equivalent of a verdict of not guilty. No othentences are pleaded. It is not
pleaded that the Claimant knew of any these coiovistor of the matters to which
they related.

Ms Evans submits that the information pleaded abtaithews Senior is part of the
narrative or background, and is in any event relet@the Claimant’s reputation. She
submits that the convictions are not likely to Ibeigsue at the trial. But without
certificates of conviction (which might give sométhe missing particularity) that

seems unlikely to me.

| accept the submissions of Mr Tomlinson. Unless Brefendant can plead that the
Claimant knew of the convictions of Matthews Sentbey cannot be relevant to the



17.

18.

19.

20.

21.

22.

23.

24,

Defence of justification, or to damages. And in awent, there is lacking the
particularity and other information about the offea such as to show their relevance
to theLucas-Boxneanings.

As to para 6.2 and 6.12 Ms Evans submits againtlirgis background or narrative,
and as such it does not have to be probative. liBusgbmits that it is probative in that
the implication of the connection with the Claimanthat it could lead to interference
with the jury by the Claimant, just as he assis#adthews Senior, and so is similar
fact evidence.

Mr Tomlinson submits that the argument based okdracind and narrative confuses
evidence, which should not be pleaded, with mdtewa&rments, which should be
pleaded. In any event, the arrest of Matthews Jwamd others is irrelevant. The only
link between Matthews Junior and any other paricof justification is to the plea in

para 6.12 as to the Crown’s application for juryptpction at their trial. But the

Defendant does not identify the decision makindnarity who gave protection to the
jury, nor is an explanation given for the applioator the decision.

Again | prefer the submissions of Mr Tomlinson. e no information pleaded to
support the inference that there was a threat gfiptimidation by the Claimant or
anyone connected to him.

As to para 6.7 Ms Evans again submits that this peas of the narrative leading to
the arrest of the Claimant in respect of the Atlase.

Mr Tomlinson submits that this plea offends agabmsh the repetition rule and the

conduct rule. It is irrelevant that the Claimanthis brother were suspected by the
arresting officer of the offences mentioned, anerehis no plea of any conduct by
them to found the suspicion independently. The rAllacident and the alleged

involvement of Stephen Hunt is pleaded in para &l no objection is made to that
paragraph. The allegation that Stephen Hunt wassimad on suspicion of assault
occasioning grievous bodily harm to Mr Allen doed add anything.

Again | accept the submissions of Mr Tomlinson.

As to paras 6.8 and 6.9 Ms Evans submits whatleged in each case is serious
violence followed by the alleged victims being ultivwg to provide statements or to
proceed with the complaint.

Mr Tomlinson submits that there is a distinctionb® drawn between, on the one
hand, threats to a complainant (whether by blackorantimidation) which produce
fear in the minds of the victim, and, on the othand, violence against the victim
(without threats), as a result of which the victears that he may become the victim
of subsequent threats (whether of blackmail omittation). What the Defendant has
pleaded is not blackmail or witness intimidationt bomplainants refusing to provide
statements, or to proceed, because of fear. lbtissaid that the fear is induced by
threats: on the contrary the fear is impliedly daitée induced by the violent nature of
the offences of which the complainant stated he thasvictim. There is nd.ucas-
Boxmeaning to the effect that the Claimant has cobahihicts of violence otherwise
than by way of witness intimidation, or threat . KNeither of the complainants in
paras 6.8 and 6.9 complain of threats to kill.



25.

26.

27.

As to para 6.11 Ms Evans submits that this is bleacase of alleged intimidation of
a witness. It is necessary, or at least can caog@eajudice, to plead the offence for
which the Claimant was arrested.

Mr Tomlinson accepts that this is a matter whichldan principle be relied on by the
Defendant. But he submits that the plea is so tackn particularity that in effect it
reverses the burden of proof. Mr Tomlinson alsceeotsj to the mention of living off
immoral earnings as one of the grounds for thesarre

On this point | prefer the submissions of Ms Evars pleading is that Mr Kavanagh
was intimidated. The Claimant will in due course drgitled to know the evidence
supporting this allegation, and perhaps particutefere then. But it is not a case for
striking out at this stage.

Principles applicable to general bad reputation

28.

There is no dispute that evidence of a claimargisegal bad reputation is admissible
in evidence in mitigation of damage: see GatleyLinel and Slander f1ed paras
35.30 to 35.33. But the scope of the principle mlear. There is little modern
authority on the point, as appears from the pauoityrecent authorities in the
footnotes to that part of the text. Moreover, as EMans submits, the recent
authorities that there are have marked developnieriss field of the lawBurstein v
Times Newspapers Ltk explained ifurner v News Group Newspapers [2006]

1 WLR 3469 paras [50] to [51] where Keene LJ said:

“50 My analysis of these lines of authority leads ro
conclude that the principle in Scott v Sampsorand its
endorsement irSpeidel'scase were in large part based upon
concern about the risks of "trials within a triall, concern
which, as May LJ observed Burstein's case, the court is now
better equipped to deal with than in the past bezad its case
management powers; that the principle has never &lesolute;
that one of the major exceptions to it, before amtte that
case, has been in respect of evidence of partiadés of
misconduct by the claimant put before the juryupgort of a
plea of justification or fair comment which hasrhailed; and
that in so far as a rational basis can be foundtHat major
exception, it would seem to lie in the direct relege such
evidence is likely to have to the subject matter tbé
defamatory words. The problem which aros@urstein'scase
was that such evidence never got before the juegalbise the
trial judge struck out the pleaded defence of famment
before evidence had been called, unlike the sdnatin
Pamplin's case and inJones v Pollard This court was
understandably not enamoured of a situation wherejtiestion
of what evidence could be taken into account ingaiion of
damages depended upon a matter of procedure. ¢ shat



29.

view. It does not make sense for the jury to casrsthmages
in an evidential vacuum in cases where a defenseblean
struck out before the calling of evidence, whemediy relevant
background evidence is regularly allowed to be nak&o

account on damages in cases where it relates tefenak
subsequently struck out by the judge or rejectedheyjury.

Certainly one would wish to identify some undertyiorinciple

which would apply in cases where such evidence wnais
otherwise before the jury, and that, it appearsn®g is what
this court did inBurstein'scase.

51 | therefore do not accept thBurstein'scase cannot be
reconciled with the House of Lord's decisionSpeidel'scase.
It represents a development of the common law beybe
point which it had reached in 1961, but there ighimy
surprising about that. Such developments are imhere our
system. In my judgment we in the present case auad by
theBursteindecision.”

In this connection Ms Evans referred Teesco Stores v Guardian News & Media Ltd
[2008] EWHC B14 (QB); [2009] EMLR 5. In that casafter referring to the
developments of the law BursteinandTurner, Eady J said at para 56, that:

“... against that background one has to be very chizs a
judge ... in shutting out matters which may be ar¢giab the
context ofBursteinand the principles it expounds...”

The objections to para 8 of the Defence

30.

31.

32.

Mr Tomlinson submits that the plea of general bagputation is wholly
unparticularised. The pleading should identify #@mmunity or location within
which the Claimant’s reputation is alleged to bd.ba

Ms Evans submits that the Defendant has given eatiche area of the Claimant’s
life in question, in accordance wiBato Films v Speidgll961] 1 AC 1090 ppl1138-

40, where Lord Denning stated that such evidentenabkes the form of a police
officer who knows the claimant being called andisgyvhat he knows the claimant
as. She points to what is pleaded in para 2 ofDb&nce and incorporated by
reference into para 8:

“The Claimant’s reputation among law enforcemergreges is
as the head of one of the most notorious organgede
groups in the country; he is regarded as extrerdahgerous
and violent”

Moreover, Ms Evans submits that this case is urusubhat the Defence puts in issue
the description that the Claimant gives of himgelhe Particulars of Claim at para 1,
namely that he is “a businessman with substanttakésts in commercial property in
the London area”.



33.

34.

It is not in dispute that he has such substantiarests: the words complained of say
as much. It is whether he is a businessman thiatissue. It is common for a claimant

to give evidence as to his status, although thegrely a matter of dispute: see Gatley
paras 34.4 and 34.5. Damages in libel are requaneangst other reasons, to repair
the damage to a person’s reputation and the inguhys feelings: Gatley para 9.1. It is

unheard of (in my experience) for a claimant nogitee evidence of his status at the
start of a libel action. If he failed to do so, riés a risk that any damages might fail
to reach a figure which would provide the vindioatithat he has brought the

proceedings to secure.

In my judgment Ms Evans is right on this point, drkecline to strike out those parts
of para 8 of the Defence which she has not alreadgeded.

Conclusion

35.

For the reasons given above, there will be strutkobthe Defence those parts of the
following paragraphs marked with underlining abolat no others: paras 6.1, 6.2,
6.7, 6.8, 6.9, 6.11 (only the words “(and livind mhmoral earnings)”) and 6.12. The
Claimant’s application succeeds to that extent,faiisl as to the remainder.



