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Lord Justice Buxton :

Preliminary

1.

This case raises some striking issues arising biiteoData Protection Act 1998
[the 1998 Act]. The case has nothing, or almasthing, to do with the
protection of the privacy and integrity of a persamose personal data is held by
another person on a computer, which is usuallyroegh as being the central
mission of the 1998 Act and, even more so, of Divec95/46/EC [the Directive]
that the 1998 Act seeks to implement: as to whieh firther 88 15ff below.
Rather, it is claimed that the 1998 Act has creaiglits between the parties that
are in substance though not in form of a contrdchedure; and rights to
compensation for infringement of those primary tggbf a nature that did not
previously exist in English domestic law.

That claim arises in this way. As will be expkdnmore fully below, Mr Johnson
complains that the insurance cover and professsngort that he had previously
enjoyed under his membership of the defendant igU] was withdrawn
unfairly, and by reason of that withdrawal he sidteloss and damage. It is
agreed that as a matter of contract, or otherwisdomestic law, he could not
complain of that decision, however much he obje¢ted and however unfair it
was. He accepts that the MDU had an absolutedlisn to terminate his
membership but (at this stage to speak generallp @huch-contested issue)
decision-making within the MDU that led to the d#on to terminate Mr
Johnson’s membership involved dealing with and ss8g information about Mr
Johnson that was held on a computer. That is teaichange the entire case,
because Mr Johnson can now claim, not that thesecitself was unfair, or not
open to the MDU, but that the processing of infaiiorathat led to that decision
was done unfairly. That was a breach of the reguents of the 1998 Act; it
caused the decision to withdraw cover; and Mr Johrt&n thus recover damages
for the loss caused to him by that withdrawalshould be emphasised that those
damages are not calculated according to the conamoprinciples that would be
applied if Mr Johnson’s claim had its legal basighe removal of his cover, but
rather are damages calculated and assessed agctwrdie special rules attaching
to breach of the terms of the 1998 Act that areostin section 13 of that Act.
Absent the computer, none of these claims woulc lBen maintainable, under
the 1998 Act nor under any other chapter of Engash

These propositions, as far as this court is awaxelnn their nature, have led to
difficult and complex litigation both in this couand below. | apologise in
advance for the length of this judgment, which ribekess only sets out the very
minimum required to understand the various issaeghich the case gives rise.

Background

4.

Both we and the parties have the benefit of wiidtmay respectfully say so, was
an eminently thorough and careful judgment by Rithexxtending to 79 pages of
single-space type. The parties were good enougidicate to this court that they
did not take issue with the Judge’s account ofdlees, background or structure of
the MDU'’s operations. In explaining what occurteshall draw heavily on that
account, in many places verbatim. If anyone thitthat they need further



information about the case over and above whatoigained in the present
judgment they may safely resort to the judgmerRiaier J.

The parties, their relationship, and the dispute
5. | can take this directly from the first nine paragins of the Judge’s judgment.

1. The claimant is David Paul Johnson. He is aselant orthopaedic surgeon.
The defendant is The Medical Defence Union Limifdtie MDU”). The MDU

is a mutual society which provides its members (at®principally in the United

Kingdom and Ireland) with a range of discretiondgnefits in the nature of
advice and assistance. Until July 2000, it alsovipled them with discretionary
professional indemnity cover, although since thechscover has been provided
by an insurance policy underwritten by an insuranoepany for which the

MDU'’s subsidiary company has acted as agent.

2. Mr Johnson was a member of the MDU from 1980985 and again from 1

October 1986 to 31 March 2002. He has never beersubject of a claim for

alleged professional negligence. Over the yearbdse however, sought advice
and assistance from the MDU in relation to professi questions and problems
that concerned him, including complaints made ajdim. His contact with the

MDU, and that from others about him, gave riseh®e ¢pening (at least since
1991) of 17 MDU files.

3. On 17 January 2002, the MDU wrote to Mr Johnsdvising him that it had
exercised its discretion under article 11(a) ofMsmorandum of Association to
resolve not to renew his membership after 31 Ma&@®2, when his then current
annual subscription would expire. The letter gavgeasons. Mr Johnson sought
the reasons, but none was provided.

4. Mr Johnson was shocked. He had been given meavéyning of the possible
termination of his membership. The immediate consege of what he regarded
as his “expulsion” from the MDU was the automaterntination of his
professional indemnity cover, a serious thing fqsrafessional person. He was
able to obtain prompt alternative cover from thedMal Protection Society (“the
MPS”), being cover of the like discretionary nata® the MDU had provided
until July 2000 (the MPS does not provide its merabgith indemnity cover
under an insurance policy). But he claims that éxpulsion has caused him
significant damage of a wider nature. He says Isehld to disclose it to hospitals
where he has, or has since sought, admitting rghésnployment; and he asserts
that it reflects that he was regarded by the MDUWaserious risk to its funds,
which he says is likely to have had a chilling effen hospitals who became
aware of it. He claims it has damaged his profesdiceputation. He now asks to
be compensated. His claim for compensation is bdrbugder section 13 of the
Data Protection Act 1998 (“the DPA") and is foundaa the assertion that his
expulsion was the consequence of the MDU'’s unfeacessing of his personal
data.

5. The MDU disagrees with every step in his c&s#.perhaps its main point is
this. It says that over the years Mr Johnson weslved in, or was the subject of,
a number of incidents and allegations in the cowfshis professional life, of



which he and others made the MDU aware. By May 20@ track record had

caused the MDU'’s risk management department toy cart a risk assessment
review in relation to him. That involved an assesstrof the various incidents

and allegations, with particular features of hisechistory also being scored by
reference to a standard form system that the MDpliegpto its members under
its risk assessment policy. Mr Johnson’s scoreataslevel which, in accordance
with that policy, justified consideration of histfue membership of the MDU by
a committee of senior clinicians. The outcome git thonsideration was the
termination of his membership. The MDU’s positi@ntiat the termination was
properly in line with the operation of its risk assment policy.

6. More particularly, the MDU'’s position is thigd risk management policy, of
which the scoring system is part, is not dependenany allegation against the
member being well founded, a question which the M@aks not attempt to
answer. It depends simply on the fact that thegatien was made: the MDU
does not endeavour to investigate its merits. filiap the same policy to all its
members. If (which it disputes) it processed anyiofJohnson’s personal data
whilst carrying out its risk assessment in relationhim, it asserts that he
consented to it, that he knew that his data wdselido be processed for the
MDU'’s risk management purposes and that the protwgsgas in line with its
established policy and was fair. It emphasisesithata non profit-making body,
with a duty to protect its funds in the interestalb members, and it asserts that
the termination of Mr Johnson’s membership wasasiten responsibly made by
it in the performance of that duty. It emphasiskat,t under its contractual
relationship with Mr Johnson, it had an absolutscidition to terminate his
membership.

7. Mr Johnson’s riposte to that is that a riskneagement policy geared to an
assessment of risk by reference to a catalogudlegfations and what he says is
an irrational and arbitrary scoring system is gy unfair. He says that the
MDU should have brought his side of the allegaticarsd incidents into
consideration and taken account of it when engaginthe risk review. The
MDU'’s unfair failure to do so is said to have beeflected in the manner in
which it processed his personal data whilst perfiognits risk review and entitles
him to statutory compensation for the damage to temwhich he says it
ultimately led. He accepts that the MDU had an hlisaiscretion to terminate
his membership, but his case is that, but for thfaiuprocessing, the decision to
terminate it would not have been made.

8. The central questions which | have to deeide therefore: (i) did the risk
review involve any processing of Mr Johnson’s peadalata; (ii) if it did, was
the processing unfair; (iii) if it was, has it begmown that, if the processing had
been fair, the termination decision would probaidy have been made; (iv) if Mr
Johnson succeeds thus far, to what (if any) congtiemsis he entitled? The
answer to each question is in issue.

9. Itis fair to note that Mr Johnson’s casamsapparently exceptional one. |
was told that the MDU currently has about 160,0@&hmers. The evidence was
that in 2002 there were 26 risk review refereneedy(ding Mr Johnson’s) to the
MDU committee which considers such matters. The rodgtee recommended
that 16 of the referred members (including Mr Joim)sshould not have their



membership renewed, and that was the decision ttteatMDU’s Board of
Management made in each case.

The MDU’s procedure

6.

We have already noted the MDU'’s policy, which isagsess risk according to the
incidence of allegations against a member, rath&n according to a member’s
claims record, or whether allegations had proveletavell-founded. Something
more now needs to be said about that policy, armltabthe machinery for
assessing members and their continuation in meinipenrs the context of that
policy. Again, | can rely on the Judge, this tiate8§ 30-36 of his judgment:

30. Dr Stephen Green has been head of risk maregefor the MDU since
1994 (he is actually employed by MDUSL). He quelifi as a medical
practitioner in 1975 and, after various hospitalring posts, trained as a general
practitioner. He practised as a GP until March 19@2n he joined the MDU as
a medico-legal adviser. In 2002, he was working tinle for the MDU, but he
has since resumed part-time practice as a GP. plaiegd that the MDU has, it
considers, an obligation towards all its memberngrédgect its funds and regards it
as prudent to have an internal procedure for gagrgiut risk assessments with
regard to members about whom it has concerns. groaedure in relation to any
member involves a consideration of his case histehych is contained in files
opened by the MDU (or MDUSL on its behalf) followgimny contact made with
the MDU either by the member himself or by anotimember in relation to him.
Such contact will typically be made in circumstaaewhich the member seeks
advice, assistance or insurance indemnity. A fillk warmally only be opened in
relation to cases in which correspondence in miatd the matter is already in
existence and is provided to the MDU. Dr Green a&x@d that his department
also provides and advertises a clinical risk-mamege service to MDU
members and he accepted that it had been doinghe® &t least about the mid
1990s.

31. The MDU's risk assessment procedure in ojmerdty 2002 (when Mr
Johnson’'s membership was terminated) dates frohy 2868, when the MDU
executive first implemented a formal procedure ated at identifying and
assessing members whose membership might represksproportionate risk to
MDU funds. Dr Tomkins said that the MDU had beewirgy thought to a risk
assessment procedure since 1994. Dr Green, asdied@ risk management
department, had a central role in its formulatibine procedure was based on the
MDU’s experience of the underlying risk factors @omplaints and claims
reported by members. In devising the procedure MB&J identified common
features in cases reported by members which mighegarded as assisting as an
early warning system of future losses. This waamed as important because the
benefits of MDU membership were and are providedhen‘occurrence” basis |
have mentioned. In time, the risk review processabe carried out by MDUSL,
but nothing turns on that.

32. Dr Green produced in evidence a document ledResk Assessment
Procedure”, which he said dated from May 1998 arak whe subject of
amendments resulting in a final version dated Ap#®99. It formed the core of
the MDU's risk review policy but is drawn only ireky general terms. It opens by



stating that some members present a disproporéorsk to MDU funds and can
be identified in a number of ways, and it givesthgeneralised explanations of
how they might do so (including “having an unfawahie track record of
claims/complaints/disciplinary matters”). It sumisad the essence of the review
procedure, including the scoring of the subject memlt regarded a score of up
to 49 as representing a low risk; one of 50 to §4n&dium risk; and one of 75
and above as high risk. Cases with scores of obewére referred to the Risk
Assessment Group (“the RAG”), a committee of mddiactitioners appointed
by the Board. The RAG’s function was to consider slubject member’s case,
and make recommendations to the Board as to hehoitld be dealt with, and
the document summarised the options so open tRAt. It suggests that only a
score of above 80 will deserve a recommendatioaroéle 11 treatment. As |
shall explain, Mr Johnson’s score was exactly 8& hot, however, said that this
undermines the lawfulness of the recommendationtiieaRAG made in his case,
namely that his membership should not be renewted his subscription expiry
date of 31 March 2002. Mr Johnson expressly disidaany criticism of the
fairness of the RAG’s procedure or recommendatonindeed of the ultimate
decision itself, which was made by Dr Tomkins agtimder a delegated power
from the Board. His case is built exclusively onre tlassertion that the
recommendation and decision were probably inewtaen the material with
which the RAG was presented and that the real problas that that material
had been unfairly processed at an earlier stagecéBe focuses on that earlier
stage.

33. The 1998 document provides little detail atherisk assessment procedure
that was devised and has in practice been opesated then. The procedure was
more fully explained in the evidence. It involvée tcompletion in relation to the
subject member of three documents: a Risk AssedsdReaniew form (“the RAR
form”); a pro forma score sheet (“the score sheetfifl a Risk Assessment Group
sheet (“the RAG sheet”). The work is carried outlmyMDU risk manager. In an
appropriate case, the completed documents wilbalreferred to the RAG for
consideration. Dr Green’s evidence was that ab0%t 5f members who are the
subject of a risk assessment review have theirscaderred to the RAG. It was
still the practice of the MDU in 2001 and 2002 (wihr Johnson’'s case came up
for review) that a score of 50 or more was the llewevhich there would be a
reference to the RAG, but Dr Green said that iresaghere special factors were
present there could be a reference even if theeswas lower (for example, if it
turned out that the member had provided misleathifgrmation to the MDU
when applying for membership). The review of a memimay lead to one of
several outcomes: for example, (i) he may be matifinder article 11(a) that his
membership will not be renewed after the expinhisfcurrent subscription; (ii)
his membership may be terminated under Article t1@v (iii) he may be
retained on the adverse risk register, with anyamses of further contact being
closely monitored. | now refer in more detail te tRAR form, the score sheet
and the RAG sheet.

34. The completion ahe RAR forms based on files opened in respect of the
member. It will contain a summary of the membedsechistory. Any allegation,
claim or complaint in respect of a member whicthis subject of contact by that
member with the MDU will generally have resultedhe opening of a file in the



member’'s name. These files are so-called “leag™filEiles opened with respect
to like contact made by another member, but in Wi member in question is
also identified, are known as “non-lead files”. Thes are regarded by the MDU
as the member’s case history. When a file is operietef summary of the nature
of the matter with which it is concerned is givenitt This is known as the “day
one summary.” When a risk manager is required tsider a particular member,
he will consider the day one summary in relatiorach file and will also review

some or all of the underlying files, which will beeld either in electronic or

manual form. The usual practice is for review mamnago consider the member’s
files over the previous ten years or, if there &gnificant number of them, then
at least the last ten files. Both assistance amitadiles will be reviewed, the

task being to identify potential risk factors. Thisk manager will make

summaries of his review in the RAR form and may addown observations on
matters that occurred to him in his review.

35. Dr Green made it clear, as did all the MDUnesses (in particular, Dr
Roberts, the risk manager who dealt with Mr Johissoase), that it is no part of
the review procedure for the risk manager, or aayelse, to form or express a
judgment on the truth or otherwise of any allegaicagainst the member
recorded in the files. If the outcome of a paréedllegation is known, it will be
included in the review, but it will not always badwn: the member may not
have reported it. Even if the outcome is known dadourable, that is not
regarded as a factor material to the risk assedsex@mcise. The MDU’s risk
assessment policy is based on the principle thsitlte nature of thallegationor
theincident,not its ultimate outcome, which is regarded aspinlly relevant. It
is the fact that an allegation has been made shagarded as predictive in terms
of future risk to the MDU’s funds; and the rights wrongs of the particular
allegation or incident are regarded as immatefiaé purpose of the procedure is
to identify markers for future potential risk. Dré&n did, however, also make
clear in cross-examination that the allegations lacked at in the context in
which they had been made and that the RAR form dveat out that context. He
said that it would seem to him to be unfair if fioeem merely set out a list of
allegations, with no other information at all.

36. The MDU’s experience in these respects is,DasTomkins further
explained, that the making of a claim or complaiegardless of its merits, can be
a marker of the likelihood of a future claim or qoaint. The MDU engages in
no attempt to establish the validity or otherwise¢he allegation when engaging
in a risk assessment review in relation to ondgfriembers, or to assess blame
or culpability, although if, by the time of the rfew any claim is a settled claim
(that is, the MDU has made a payment), the MDU taike into account the fact
of the settlement. In practice, it is obvious ttreg MDU could anyway rarely, if
ever, conclusively investigate the merits of anidaot or an allegation. The
MDU'’s policy has been developed against a backgtannwhich the MDU’s
experience has taught it that there is no direatneotion between clinical
incompetence and the making of a claim or compldihere are many doctors —
the so-called “benign incompetents” (long on beesianner, charm and
communication skills but short on clinical skills)\who pose a risk to their
patients but who will never suffer a complaint &im; by contrast, a doctor who
is clinically highly competent can attract claimasid there is often a long time-lag



between the occurrence and the claim. Dr Tomkifesned to a study by Charles
Vincent who had analysed some 8.5 million hospadimissions in three
specialities and their related clinical records bad estimated that there had been
avoidable adverse incidents in 5% of the cases) m@lation to 425,000 patients.
But there had not been 425,000 claims or complaints

The review in Mr Johnson’s case

7.

We have seen, from 832 of the Judge’s judgment, MraJohnson makes no
complaint about the procedure or the decision ©RAG as such. His complaint
is that the material on which it had to work, ancparticular the RAR form, was
drawn up unfairly, because it was, first, drawn aipthe basis of the MDU's

policy of assessing members according to numbeinaflents or complaints

rather than according to their outcome; and setloaigl because of that policy, the
RAR form did not contain, and therefore the RAG dad see, any explanation by
the member of the various incidents reported to lit.is this part of the process,
the compilation of the RAR form, that is said tdl f&ithin the ambit of the 1998

Act. We therefore need to concentrate on howjdtatvas done in Mr Johnson’s
case.

Once more, | can rely on the agreed account giyetind Judge. He recorded at
his 844 that the decision of the MDU Board to réferJohnson for a risk review
sprang from consideration of his file No 000133Lt.will illustrate the process to
set out by way of example the summary of that thiat eventually appeared on
the RAR form:

Suspension of inpatient and outpatient admittigdnts pending investigation into
alleged breach of regulations; member asked othember of staff to log into
computer data, to which he had no access.

Member notified MDU of incident 2/00. The hospitalanager had been
approached by two separate junior members of adtrative staff who reported
that mbr had asked them to log onto system to whehad no access. Hospital
manager indicated that similar problem had occumeii999, following which
member assured management that he recognisedaadrevould not repeat.

Suspended following final occurrence.

Member advised that this is a BMA issue, or thatgie legal
proceedings an option. Board of Management decisiai
member be not assisted in this case and that metnder
referred to RA Group

The Judge then gave, at his 88 44-47, an accouhegirocess that followed:

44. The case was referred to Dr Karen Robert®dbrerts has both medical and
legal qualifications. She had joined the MDU in 23 a Senior Medical Claims
handler and on 2 April 2001 she became employeMbBYSL as a clinical risk
manager. There were about four other risk manaseoscarrying out reviews. Dr
Roberts had received training for the task, inipaldr that her function was to
summarise allegations against the member altholglalso understood that they
had to be summarised in a sufficient context toastiee circumstances in which
they had been made. The review would also inclute d@utcome of the



10.

allegation, if known, although often it will non Mr Johnson’s case, as in others,
Dr Roberts’s task was to prepare an RAR Form, aessbeet and a RAG sheet.
She had previously prepared like documentationtlerocases and she followed
the usual practice. Since 2001, she has carrie@lmat one or two risk reviews

per month.

45. Dr Roberts worked on a blank RAR form, scdreet and RAG sheet on an
MDUSL computer. She completed the RAR form on 27védnber 2001,
recording in its first six boxes Mr Johnson’s iai§ (not his name), address,
MDU membership number, GMC number, the date heegbitme MDU (recorded
as 1 October 1986: she made no reference to lois period of membership), the
date of the next renewal of his membership (1 Ap@0D2), his qualifications
(“MD MB ChB FRCS (Orth)”), his surgical speciali{§Orth/Trauma Surg”), and
his non-indemnified income (£125,000, being hisvgie practice income and so
relevant to the professional indemnity cover predid The form is deliberately
anonymous and if (as with Mr Johnson) the casefesned to the RAG, they will
not know the identity of the member.

46. Dr Roberts derived from Mr Johnson’s caseohys(held on computer under
his MDU membership number) that 17 files had begeened for him since 1991
(the practice is to go back ten years). She recbtthes in the RAR form,
describing 11 files as “active” (an active fileose that has not been closed on the
system, although she added that seven such files sygarently either inactive
or raised statute-barred allegations) and the aiinests “advice” files. She wrote
“Nil” against “Costs”, “Indemnity” and “Legal” andecorded a figure of £300 for
“Reserves”. That meant that the matters raisetarnvarious files had not resulted
in any call on MDU funds, although a small (and xpiained) reserve of £300
had been provided for.

47. Dr Roberts listed in the RAR form each of i files and
their day one summaries. She also retrieved anéwed ten of
the underlying files going back to 1995: with redjan the earlier
ones, she merely set out the day one summaries.gée a
compressed summary of each file she reviewed.

Since the point is of some importance at a lategesof the argument, it should be
noted that three of the files that Dr Roberts wdrkéf were already in electronic
form. Those included file 0001331, already mergghnand also the files about
two complaints made to the GMC about Mr Johnsom. Jbhnson contended that
it was the matters contained in those files thamfxd the main basis of the
MDU'’s adverse decision in his case. The rest efftles were “manual”, that is
paper files of the traditional sort. The “day acwemmaries” were usually one-
sentence summaries, on computer, of each of thiese fThe realistic position is,
therefore, that a very significant part of the mf@ation that Dr Roberts used was
held on a computer, and in order to access thenrdton she had to process the
data in the sense of calling the information ugaher computer screen.

The Judge then went on to set out Dr Roberts’ summmiaeach of the files that
she had read. |do not repeat that exercise hatéger reference will be made to
it when considering the issue of fairness. Dr Rt#yehaving summarised the
files, then made various “observations” that dreterdgion to certain particular



aspects of the files, and went on to complete téwedsrd score sheet. That sheet
listed a large range of categories of incident tacWw, if occurring, a standard
points score was awarded. It was Dr Rober&K ta categorise the various
matters revealed by the files, which she did. 3¢w@re that she gave Mr Johnson
was 60 points. She left open for the RAG itsedf possibility of adding a further
20 points under the heading of “failure to changdhdviour”, that arising in
connexion with the repeated complaint about compuisuse that is referred to
in 88 above. The RAG did in the event take thepst Dr Roberts also added
further observations setting out what she thougbukl be particularly drawn to
the attention of the RAG.

11. Dr Roberts said that both when categorising thédemts and when making her
observations she was not being “judgmental”, butp$y applying a standard
process. She also said that no-one taking paheimssessment would have been
misled by the absence of comment by Mr Johnsorgussceveryone realised that
the process was taking place within the standaidtcyof the MDU already
described. | understand the Judge to have aatépté of those contentions.

12. The RAR form, score sheet and RAG sheet were duhgidered by the RAG,
which recommended to the MDU Board that Mr Johnsonémbership should be
discontinued. Again, the judgment below goes tutonsiderable detail as to what
happened at those stages of the process, butrsincemplaint is made to us in
respect of them | do not need to do more than th@@®utcome.

13. I now turn to the Judge’s four questions that ateosit in his 88, which | repeat
for ease of reference:

(i) did the risk review involve any processing of Bbhnson's
personal data; (i) if it did, was the processingair; (iii) if it
was, has it been shown that, if the processingoesah fair, the
termination decision would probably not have beeade; (iv)
if Mr Johnson succeeds thus far, to what (if argfnpensation
is he entitled?

Put shortly, the Judge’s answers were (i) yes;ofily in a minor and inconsequential
respect; (iii) and (iv) do not arise, but if theid the answers to them would be (iii)
yes, on the balance of probabilities; (iv) £10.60gecuniary loss, £5,000 for distress;
and if (contrary to Judge’s view) damage to repoiais a valid head of claim under
the 1998 Act, £1,000 in that respect. The appe#ppeals against the Judge’s finding
(i), and against his approach to, and thus thellef/the sums awarded under, (iii) and
(iv). The respondents cross-appeal against fqn@inand against findings (iii) and
(iv), saying that in any event no damages wereve@ble. It hardly needs to be said
that that brief summary does not do justice todladoration of the issues, to which |
now turn.

Was there processing of data in the terms of the 28 Act?
The legislative framework

14.  The claim is brought under the 1998 Act, which hesvehas to be interpreted in
the light of Directive 95/46/EC, which it seeks transpose into domestic law.



The 1998 Act in some places uses different wordiingn that of the Directive,
and the discrepancies were the subject of a goedl afeconsideration in the
written stages of this appeal. However, Mr Howe, @C Mr Johnson, indicated
that in the event nothing in his view turned on v¥heious differences in wording.
Nor was it argued, at least in respect of the pressue of the definition of
“processing of data,” that the Directive had beeadequately transposed into
English law.

The Directive

15.

The Directive is stated to be “on the protectiorirafividuals with regard to the
processing of personal data and on the free moveofench data”. That clearly
states the main objects of the Directive. Firstisarecognised in particular in
recitals (1)-(3), the economic development of tllmGunity and of the internal
market will be supported by the free flow of da&tvikeen member states, which
free movement will be promoted by uniformity of ioaal laws that affect the use,
transfer and retention of data. Second, thab@iskta, and the national laws that
relate to it, must respect the rights of individualThe most prominent right,
specifically set out in the Directive, is the indival's right to privacy.
Accordingly, a leading principle of the Directivethat data should be handled in
such a way as to protect the privacy of the dabgesti That is shown by various
of the recitals to the Directive, such as:

2. Whereas data-processing systems are desigisedvio man;
whereas they must, whatever the nationality ordessie of
natural persons, respect their fundamental rightsfeeedoms,
notably the right to privacy....

7. Whereas the difference in levels of protectidrihe rights
and freedoms of individuals, notably the right tovacy, with
regard to the processing of personal data affortedhe
Member States may prevent the transmission of datdnfrom
the territory of one Member State to that of anotiember

10. Whereas the object of national laws on tleegssing of
personal data is to protect fundamental rights siladdoms,
notably the right to privacy, which is recogniseattbin Article
8 of the European Convention for the ProtectionHoiman
Rights and Fundamental Freedoms and in the gemenaliples
of Community law; whereas, for that reason, theragmation
of those laws must not result in any lessenindhefgrotection
they afford but must, on the contrary, seek to ensu high
level of protection in the Community

11. Whereas the principles of the protection ef tights and
freedoms of individuals, notably the right to payawhich are
contained in this Directive, give substance to amgplify those
contained in the Council of Europe Convention ofJ28wuary
1981 for the Protection of Individuals with regatd the
Automatic Processing of Personal Data



16. Recital 10 is particularly striking. Under tMarleasingdoctrine, Case C-106/89
[1990] ECR 1-4135, we are bound to interpret thendstic legislation so as to
give effect to the purpose of the Directive. dtniot easy to extract from this
Directive any purpose other than the protectioprfacy, and thus not easy to
see any way in which the Directive drives an intetgtion in favour of Mr
Johnson, who does not claim that his privacy, endbually understood meaning
of that term, was infringed by the MDU. Mr Johnsaitially sought to argue, in
particular in connexion with an aspect of his clafor damages, that the
somewhat general reference in recitals to privaxyth be viewed as a reference
to all rights arising under article 8, which lattemoted in general terms in recital
10. But article 8 does not extend its protectionhie loss of employment or loss
of insurance cover that Mr Johnson fears or complaf. For that conclusion |
would respectfully adopt the judgment, binding &) of the Master of the Rolls
in R(Countryside Alliance) v Attorney-Genefabd06] 3 WLR 1017, especially at
88 100-103. Mr Howe indicated that in the lighttb&t authority, not reported
until well after the written submissions in thispgal had been formulated, he did
not pursue the contention that the treatment aecbta Mr Johnson infringed any
right under article 8 or, as | understand it, atiheo article of the Convention.

The 1998 Act

17.  Section 1 of the 1998 Act lists “basic interpretatprovisions”. | set out the
main relevant provisions, together with some ihitammentary on how they
apply in this case:

1.-(1) In this Act, unless the context otherwisguiees —
‘data’ means information which —

(a) is being processed by means of equipment apgratitomatically in
response to instructions given for that purpose,

(b) is recorded with the intention that it shoulel frocessed by means of
such equipment,

(c) is recorded as part of a relevant filing systamvith the intention that it
should form part of a relevant filing system.....

data controller’ means, subject to subsection #4person who (either alone or
jointly or in common with other persons) determitiess purposes for which and
the manner in which any personal data are, orcabe tprocessed;

‘data processor’, in relation to personal data, meany person (other than an
employee of the data controller) who processesdtita on behalf of the data
controller;

‘data subject’ means an individual who is the sabgd personal data;

‘personal data’ means data which relate to a livindividual who can be
identified —

(a) from those data, or

(b) from those data and other information whiclnishe possession of, or
is likely to come into the possession of, the daiatroller,



18.

19.

i)
ii)

and includes any expression of opinion about thevidual and any indication of

the intentions of the data controller or any otlparson in respect of the
individual;

‘processing’, in relation to information or datagams obtaining, recording or
holding the information or data or carrying out aperation or set of operations
on the information or data, including —

(a) organisation, adaptation or alteration of tiferimation or data,
(b) retrieval, consultation or use of the inforroator data,

(c) disclosure of the information or data by trarssion, dissemination or
otherwise making available, or

(d) alignment, combination, blocking, erasure orstdection of the
information or data; ...

(2) In this Act, unless the context otherwise liezgi—

(a) ‘obtaining’ or ‘recording’, in relation to persal data, includes
obtaining or recording the information to be comedl in the data, and

(b) ‘using’ or ‘disclosing’, in relation to persdndata, includes using or
disclosing the information contained in the data. ...

4. — (1) References in this Act to the data pradeciprinciples are to the
principles set out in Part | of Schedule 1.

(2) Those principles are to be interpreted in adance with Part 1l of Schedule I.

(3) Schedule 2 (which applies to all personal data)[sets] out conditions
applying for the purposes of the first principle; ...

(4) Subject to section 27(1), it shall be the dotya data controller to comply
with the data protection principles in relationaib personal data with respect to
which he is the data controller. ...

In the present case, and for reasons that it isnegessary to take time in
explaining, we are not concerned with a “relevalmg system”. The case is
concerned only with automatic processing of dateragsaged in sections 1(1) (a)
and (b). In that context, the following pointg aot in issue.

The information held by the MDU in relation to Mohhson’s career and
claims record was his personal data

The MDU was a data controller in respect of thaada

It was therefore the duty of the MDU to comply wittie data protection
principles in respect of that information.

That is why it is crucial to this case to determiiteether any relevant “processing” of
Mr Johnson’s data had taken place, because the thairst of Mr Johnson’'s
complaint is that it was the MDU’s processing o$ kiiata that infringed the Data
Protection Principles, and thus was unlawful uriler1998 Act.

The Data Protection Principles are set out in Sgleedl to the 1998 Act, the
relevant parts of which are as follows:



SCHEDULE |
THE DATA PROTECTION PRINCIPLES
PART |
THE PRINCIPLES

1. Personal data shall be processed fairly andulgyéind, in particular, shall not
be processed unless —

(a) at least one of the conditions in Schedulerfigsg ...
4. Personal data shall be accurate and, where sageg&ept up to date.

5. Personal data processed for any purpose or gespshall not be kept for
longer than is necessary for that purpose or thoggoses. ...

PART Il
INTERPRETATION OF THE PRINCIPLES IN PART |
The first principle

1. — (1) In determining for the purposes of theatfprinciple whether personal
data are processed fairly, regard is to be hadha¢ontethod by which they are
obtained, including in particular whether any pearsoom whom they are
obtained is deceived or misled as to the purpogeigroses for which they are to
be processed. ...

2. — (1) Subject to paragraph 3 [which is not malkifor the purposes of the first
principle personal data are not to be treated @sessed fairly unless —

(a) in the case of data obtained from the dataestibjhe data controller
ensures so far as practicable that the data subgesctis provided with, or
has made readily available to him, the informatgpecified in sub-
paragraph (3), and

(b) in any other case, the data controller enssoefar as practicable that,
before the relevant time or as soon as practicafée that time, the data
subject has, is provided with, or has made reaangilable to him, the
information specified in sub-paragraph (3).

(2) In sub-paragraph (1)(b) ‘the relevant time’ mea
(a) the time when the data controller first proesshe data, or ...

(3) The information referred to in sub-paragraphiglas follows, namely —
(a) the identity of the data controller,

(b) if he has nominated a representative for thepgees of this Act, the
identify of that representative,

(c) the purpose or purposes for which the datanéeeded to be processed,
and

(d) any further information which is necessary,ihgwegard to the specific
circumstances in which the data are or are to lmegssed, to enable
processing in respect of the data subject to be.fai



20.

By far the most important part of these Principiethis case is principle 1(a), fair
processing of data. That requires the consideratib the present issue, of
whether there was processing of data; and, if éether that processing had been
fair, a question addressed in the next part ofjtidgment.

The acts alleged to constitute the processing oddmson’s personal data

21.

Processing of Mr Johnson’s personal data did td&eepat various stages of the
MDU’s dealings with him and with his case: for tesce, when information
about him was recorded on the computer files; wiberRoberts extracted that
information from the computer files; when Dr Rolsetransmitted her analysis to
the RAG; and when the opinion of the RAG was tratischto the MDU Board or
to its delegate Dr Tomkins. But in order to sucthtr Johnson has not merely to
identify an act of processing his data, but to idigrsuch an act that was done
unfairly. That act was said by him in his Partarslof Claim to be, and the trial
and this appeal proceeded on the basis that whablemed was

Selecting the information contained in the persarath and
thereby presenting a false picture of the situation

The selection was the process that was performddr lRoberts when she drew up the
RAR form, score sheet and RAG sheet: see §8 above.

22.

23.

24.

To deal first with a point on which Mr Spearman Qlaced some weight in his
initial submissions, “selection” of information i®t listed amongst the acts of
processing specified in the definition of that tamsection 1(1) of the 1998 Act.
But there is no doubt that during the process DbdRts performed operations on
Mr Johnson’s data such as retrieving or consuliingand in any event the
examples given in the definition are only exampdéghe general category of
“carrying out any operation or set of operationslws information or data”. The
pleading accordingly identifies the stage in thegess where Mr Johnson says
that unfair processing of data took place, but tselection” as essentially a word
of such identification rather than of definition.

However, that said, the difficulty for Mr Johnsognmrains that the selection, and
thus the carrying out of operations, of which henptains was done by Dr

Roberts, using her own judgement, and not by amypeder or by any automatic

means. To the extent that the material on whiehvgorked was already recorded
on a computer Dr Roberts had to operate that coenpatorder to access the
information, but no complaint is made of that: hesmit is not suggested that in
looking at Mr Johnson’s record Dr Roberts shutrnerd to, and therefore refused
even to look at, any particular data. Similatigving made her decisions Dr
Roberts recorded them, or caused them to be regoidelectronic form; but by

that stage Dr Roberts had already made her decisonthe subsequent
mechanical recording of her decision did not adthéoalleged unfairness.

The respondent accordingly says that the answample. The carrying out of
the operation on his data that Mr Johnson saysdeas unfairly was not done by
means of equipment operating automatically in raspdo instructions given for
that purpose, as section 1(1) of the 1998 Act regui Nor was it the processing
of personal data wholly or partly by automatic ngan which article 3.1 of the
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Directive says that its provisions (other than ¢haslating to relevant filing

systems) are limited. Rather, the selectiodaté of which complaint is made
was all done not by a machine but by a human bé&ndoberts. She made the
decisions complained of, and no automatic processred into that decision-
making.

This simple approach has undoubted attractionsgsaimwhich | shall explain in
more detail below. The appellant raised a numlbebjections to it, which | now
consider.

Extended definitions of processing of data

26.

27.

28.

29.

Various parts both of the 1998 Act and of the Dtikecwere relied on to indicate
that “processing” was not limited to the autométatment of data.

First, by section 1(1) “processing” includes obitagnor recording information or
data, and by section 1(2) “obtaining” or “recording relation to personal data
(our case) includes “obtaining or recording theiniation to be contained in the
data”. It was therefore suggested (in an argurdemtloped more fully in relation
to the claim that the whole operation performedhsy MDU should be taken as
one, discussed in 88 30ff below) that when obtgiriime information about Mr
Johnson that was contained in the computer files @day one summaries Dr
Roberts was then automatically processing Mr Jatiesdata. That contention
does not work, for two reasons. First, it is i@ tecording or the obtaining of the
information that is complained of. It is not sugtgel that Dr Roberts made errors
in retrieval, but rather that, having retrieved ih@rmation, she then analysed the
information unfairly. Second, what was obtainedenorded by Dr Roberts was
already Mr Johnson’s personal data. What furthas %o be contained in” his
personal data were the expressions of opinion biR@berts that were contained
in the RAG sheet and other documents drawn up byRDberts. Those
expressions of opinion were further personal ddtavlo Johnson; but his
complaint is as to the way in which they were auiat by Dr Roberts, and is not
based at all on the fact that, once Dr Robertsreadhed her conclusions as to
what opinions she should express, those opinionse ween recorded on a
computer.

Second, it was contended that when Dr Robertseli the material contained in
the electronic files she was “using” informatioratthwas being automatically

processed under sub—paragraph (a) of the definitiddata” and sub-paragraph
(b) of the definition of “processing” in section1)(of the 1998 Act. Here again,

however, one has to revert to the complaint madébyohnson. He does not
complain of the way in which Dr Roberts got the en@ about him on to her

computer screen, but about what she did with iecste saw it there. The latter
was not any sort of automatic process.

Third, weight was placed on article 2(b) of thedative, which states that

‘processing of personal data’ shall mean any ojueratr set of
operations which is performed upon personal dakeether or
not by automatic means



the emphasis being supplied by the appellant. [ é&terally, that definition cannot be
reconciled either with article 3.1, referred to§84 above; or with recital 15 to the
Directive, which reads:

Whereas the processing of such data is coveredhtsy t
Directive only if it is automated or [if the dag¢ontained in a
relevant filing system|]

The answer would seem to be that the very genefalition of “processing” in article
2(b) was intended to cover both of the cases adeldeby the Directive: automatic
processing on the one hand; and processing of i@atera relevant filing system on
the other. So read, it does not assist the apygealin the present point.

Processing as a continuous operation

30. This contention, which persuaded the Judge, dependmalysing the whole of
the dealing with Mr Johnson’s case, from the gatigeof the information by Dr
Roberts through to the adoption of the recommeadatf the RAG by Dr
Tomkins, as one continuous and single operatianceSsome, indeed as we have
seen many, stages of that operation involve thenaatic processing of data, the
whole operation is argued to fall under the stagutiefinition, even in respect of
stages such as Dr Roberts’s process of reasonaigwiére not performed by
automatic means. To quote Mr Howe’s skeleton piyrén this court, that whole
set of operations amounts to ‘processing’ in tengeof the 1998 Act since it is
sufficient if one or more steps are performed bipmatic means.

31. It is quite true, indeed obvious, that Dr Robertsédection and analysis of the
material was only one step in a more lengthy operatBut as we have seen, the
way in which Mr Johnson’s case was presented solHtat selection as the only
part of the operation of which complaint was madior was that simply a
pleading point, or a mistake by Mr Johnson’s adsise The stage at which the
unfairness allegedly arose, in the shape of their&ito seek Mr Johnson’s
explanation or point of view, was when Dr Robeiits lser work: not earlier and,
because the RAG took the RAG sheet as read, rart ddther. And the case
presented in these proceedings is not that theatpeitaken as a wholavas
unfair; and there is good reason why the appetishtnot so contend. That is
because to complain of the overall decision-makihthe MDU would underline
even more clearly than did the presentation otdse at trial that the complaint is
about the general policy of the MDU with regardjtalification for membership,
and not about the way in which the MDU processéa.da

32. Even, therefore, if the approach now under conaid®r were open to Mr
Johnson on his pleadings it would seem highly iesdif to say that Dr Roberts
was processing data, not because of the conclutfiashe drew from the data,
but because those conclusions came either befaaftesrthe automatic operation
of a computer on that or other data. Nor is treere support for the appellant’s
analysis in the wording either of the Directive @i the 1998 Act. It was
suggested that assistance could be obtained friictea8 of the Directive:

This Directive shall apply to the processing of qoeal data
wholly or partly by automatic means...



However, first, that contention assumes what it basprove, that the relevant
“processing” in the present case is the whole dperaon Mr Johnson’s data. And,
second, | found persuasive Mr Spearman QC'’s suiggettat this definition is an anti-
avoidance provision, to prevent arguments thatabse some manual operations had
occurred in the course of processing, none of pratessing could fall under the
Directive.

33. I should also note that reference was made to ¢besidn of the European Court
of Justice [ECJ] in Case C-101/01 [2004] QB 10Ldqvis). A web page
containing personal information about L and soméeasffellow parishioners was
composed by L on her home computer and placed enntiernet. She was
prosecuted for processing personal data by automsans. The national court
referred to the ECJ the question:

Does it constitute ‘the processing of personal deftally or
partly by automatic means’ to list on a self-maaternet home
page a number of persons with comments and staterabaut
their jobs and hobbies etc?

The ECJ held that the listing of the parishionees the processing of their personal
data, and that the process had been “performéeasitin part, automatically” because
of the loading of the page on to the server. Télecsion of the data had been purely
manual, yet there was no suggestion that the psogesaken as a whole was not
automatic. It is, however, important to remind seives of the terms of the question
that was asked ihindgvist which was limited to whether using the computeplace
the list on the net was processing. Plainly isyfar the reason given by the ECJ. By
the same token, when Dr Roberts caused the comfmuteansmit her conclusions to
the RAG data was being processed. But it doeshelpt Mr Johnson to establish the
latter point, because what he complains of is urdanduct in the reaching of those
conclusions, before that processing of the conohssiook place. |1 think that in the
end it was agreed by the appellant thatdqvistdoes not assist in our present concerns.

34. But Mr Howe has more formidable support from auitiyonearer home, the
decision of this court ilCampbell v MGN Ltd2003] QB 633. That case was
regarded by the Judge as conclusive in Mr Johnsawsur on the processing
issue, and it must therefore be analysed in soragl.de

Campbell v MGN Ltd2003] QB 633

35. The facts are notorious, but must be briefly restat C complained of the
publication by MGN in its newspaper of informati@nd photographs that
invaded her privacy. This court explained, agt2, that

the definition of processing is so wide that it eades the
relatively ephemeral operations that will normatlg carried
out by way of the day-to-day tasks, involving thee uof
electronic equipment, such as the laptop and thelenmo
printing press, in translating information into thginted
newspaper.



For that reason, it was inevitable that there haenbprocessing of data by automatic
means leading up to the print publication, and ne-seems to have argued to the
contrary. But that was not the end of it. Thmuesthat exercised the court was that set
out in the cross-heading before the court's 88 @6-1 Does the Act apply to the
publication of hard copies? And that on the facas the important question, because it
was that publication that infringed C’s privacy, lireach inter alia of that part of the
first data principle that requires the consenthefdata subject to the processing.

36. The court drew attention to the provisions botkhia Directive (article 23) and in

the 1998 Act (section 13) for compensating persafifering damage by reason of
unlawful processing of data. It said, at its §1ibét

While an individual may reasonably find it objectable that
another should record and hold personal data dbmgelf, the
greater invasion of privacy, damage and distreéig&asy to be
caused when that information is made public.

In that context, the compensation provisions wondd be effective to protect the
privacy of a data subject’s personal data if (81@@)lication was not treated as part of

the operations covered by the requirements of 498 Act.

37.  The court accordingly approached the terms of 8@81Act as follows in its 8§88

101 and 103:

101. The definition of “processing” in the Diraet and the
Act alike is very wide. *“Use of information or @itand
“disclosure of information or data by transmission,
dissemination orotherwise making availableare phrases,
given their natural meaning, which embrace the ipabbn of
hard copies of documents on which the data has pesied.

Is such a meaning consistent with an interpretatibich gives
effect, in a sensible manner, to the objects oAt

103. The Directive and the Act define processasg“any
operation or set of operations”. At one end of precess
“obtaining the information” is included, and at tbéher end
“using the information”. While neither activity itself may
sensibly amount to processing, if that activitg@ried on by,
or at the instigation of, a “data controller”, asfided, and is
linked to automated processing of the data, we =& no
reason why the entire set of operations shouldfalbwithin

the scope of the legislation. On the contrary,ceesider that
there are good reasons why it should.

And the court then set out the policy reasonstiat &pproach that | have referred to in
836 above.

38.

| respectfully agree with the Judge that this i®amemely broad approach, that in
its literal terms encompasses as “processing” éectson of data undertaken by
Dr Roberts. There are, however, four reasons wiayare not compelled to that
conclusion: a conclusion that, for the reasons ltfsat out in the next section of



this judgment, leads to very surprising resultat trdo not think would have been
countenanced by the court@ampbell

39.  First, although the court expressed itself aboet status of collection of data
before the automated stage of the operation comedericat was not the question
that it was asked, nor was it the issue that comckrt in that case. It is, with
deference, perfectly possible to say that the patiin of information that has
already been automatically processed can, in aaocedwith the aims of the Act
and Directive, be regarded as falling with the ®mh the Act and activating its
compensation provisions, without taking the sanesvwof the manual analysis of
data before any automated processing begins. ®be @ Campbelldid not
consider that distinction because it did not needld so. In our case we are
forced to confront the distinction.

40. Second, the court iampbellwas strongly influenced by the fact that it was
dealing with a case of breach of the proper priwaicthe processed information.
It (rightly) saw the protection of privacy of infmation as a prime interest of the
Directive, so that the 1998 Act had to be intergalah that spirit: see and compare
815 above. There is no such driving force in casec For the reasons stated in
816 above Mr Johnson makes no complaint of invasfdns privacy in the sense
in which the term is used in the Directive, nor Idolhe do so. Rather, he
complains that unfair decisions have been takenpgmdhe malfunctioning of a
computer or by the way in which it was programniad, by a human being. It is
not possible to find in the Directive any concdratthuman reasoning needs to be
covered just because the reasoning is exercisedtomated material.

41. Third, that the court irCampbellwas exercised by the particular problem that
faced it in that case is further illustrated byatsproach to section 32 of the 1998
Act, which (put shortly) exempts from liability memal data processed “with a
view to the publication by any person of any jolist@ material’. The argument
put to the court, which had been adopted by thal fudge, was that the
expression “with a view to” limited the exemptiom acts prior to publication.
The court was very concerned that that limitatioould effectively nullify the
investigative journalism that the exemption seemdedigned to protect. It
pointed to how that conclusion could be avoideiisirg129:

Under section 32(1) it is théata which is exempt from the
provisions of the Act specified in subsection (Zhe Act only
applies in relation to data. If, as we have h#id, Act applies
to publication, as part of the processing operatibaoes so
because the information published remains “data’defined
by the Act.

We must, of course, be wary of reading too much that observation. But, first, it
reinforces the focus of the court’'s concern, asaaly set out. And, second, if the
explanation is that the information remains “datay, section 1(1)(a) the information
achieves that status only because it was procdssedeans of equipment operating
automatically. Information at the pre-processitage does not share that quality.

42. Fourth, to revert to the issue in this case, ashall see when we consider the
way in which it is said that Dr Roberts acted uryaithe main thrust of Mr
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Johnson’s complaint is that Dr Roberts applied wWigasays is the unfair policy of
the MDU. | do not find it easy to think that tleeurt that decide@ampbell
would, if confronted with that question, have thbughat the use of automatic
processing once Dr Roberts had finished her wopkosed that work to the
compensation provisions of the 1998 Act.

That consideration leads to a wider concern, thatinterpretation urged by the
appellant and accepted by the Judge would givetoisery surprising outcomes.
First, a number of types of situation that undeglish law do not involve legal

rights and obligations would do so if a computerev® be involved in any aspect
of them. Second, a very wide range of decisionintakvould be exposed to
potential scrutiny by the court in terms of “faigs®, expressed in the entirely
general terms of the 1998 Act. Those concerngx@utred in the next section.

Some implications of the Judge’s view

44.

45.

46.

If the Judge is correct, any exercise in decisi@kimy by an individual the
results of which are then as part of the same tipareecorded or transmitted in
electronic form will be subject to scrutiny undeetData Protection Principles,
including the requirement that the processing (a&;ton this view, the decision-
making is) should have been conducted fairly. Tleatls to many alarming
examples: some of these render justiciable dewssibat are socially trivial;
others render justiciable decisions in respect biciv there are good policy
reasons why the courts should abstain from intexger Some but not all of these
were explored with counsel in the course of argumen

Hotels, or doctors, or barbers, now often keepr tlapipointments lists on a
computer. The putting on to the computer of the@&af the customer (personal
data) who has been allocated a particular roonppoiatment involves automatic
processing of that data. If the human decisionatlacation of rooms or
appointments that precedes that processing id pset of the processing, the
hotel or doctor will have to answer for the allosat under the first Data
Processing Principle. Mr Howe agreed that thatldide so, but only if the
manager consulted computerised information (fotaimse, as to whether the
client was a regular customer) before deciding whould get the better room.
That is alarming enough; but | am not at all suna it was consistent with Mr
Howe’'s argument to make even that reservation, rés@gnce of automatic
processing aany stage of the operation (in the present case, iagtéte client’s
name on the room register) is sufficient to britigparts of the operation within
the 1998 Act.

Judges when they have decided what their resengghjents should say place
those conclusions on a computer, or dictate thoselgsions for typing up by
their clerk, again by use of a computer. Judgmtamd to contain or to refer to a
good deal of personal data in respect of the [zartiehe case. Judges are for that
reason data controllers under the terms of the ¥898but one does not need to
stress the oddity of a conclusion that the typirigthee judgment brings the
decision-making process that preceded the typirtbinvihe “fairness” terms of
the first Data Processing Principle. Mr Howe, amdlerstood him, did not demur
from the suggestion that that was indeed the etiéthe provisions of the 1998
Act, but said that the judge would be immune frart ander the rule of judicial
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privilege or immunity, which Parliament must begako have had in mind when
enacting the 1998 Act. That may well be so. Tomtprather is that it is odd and
unsatisfactory to have to rely on that doctrineider to avoid the application to
the judge of what the appellant says is the meaanugeffect of the words used in
the 1998 Act.

And that defence would not avail parties who do benefit from special
immunities, unconnected with data protection, ptedi by domestic law. Thus,
employers assess employees for promotion on this bbtheir personal qualities,
which involves decision-making based on persontd.ddf that personal data is
held on a computer, alternatively once the decigatyped up on a computer, it
follows from the appellant’s argument that theriass of that decision becomes
justiciable not in terms of employment law, buténms of data protection. The
same is the case in the public as well as the terisactor. Government no doubt
has to make many policy decisions that involve rigka view on individuals.
Again, whether based on computerised data or oraiertyped on to a computer,
the decision can be challenged on grounds of fesneven if there is no other
ground of challenge in law, and strong reasonobtpwhy there should not be a
challenge in law.

Conclusion

48.

49.

50.

51.

The width of the contention advanced by the appeils shown by the present
case, where Mr Johnson, who agrees that he hagymoim contract or in any
other chapter of English law to challenge Dr Ro&iertselection of the
information contained in his personal data, assbes he can nonetheless mount
these proceedings because her act of analysis vieram by the First Data
Protection Principle. | would not be prepared é¢maude that the 1998 Act has
had that effect, and the other widespread effestgested in 88 44-47 above,
unless | was driven to it. Far from that being tase, neither the 1998 Act nor
the Directive give any support to the appellantisec | would therefore hold that
the Judge was wrong to find that Dr Roberts’s siglecof the data amounted to
processing of data in the terms of the 1998 Actl bwould allow the cross-
appeal on that point.

After the text of the foregoing section of thisigment, 88 14-48 above, had been
completed | had the benefit of reading in draft jindgment to be delivered by
Arden LJ. With appropriate diffidence | ventuaree brief further observations.

First, the principles to be applied in reading Caumnity legislation, including the
detailed guidance given by my lady in her judgmer@ommissioners of Customs
& Excise v IDT Card Services L{2006] STC 1252, are not in doubt. Those
principles have to be applied to the only issuthia part of the case: whether the
act complained of by Mr Johnson as identified is jpieadings as quoted in 821
above, the selection of information by Dr Robewss an act of processing of
data in the terms of the Directive.

Second, | entirely accept that it is not concludivat the proposition on which
that claim rests (that the mental process of selettecame the processing of data
because it was prefatory to the recording of thsulte of the selection on a
computer) leads to the practical results indicane88 44-47 above; even though
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53.

54.

counsel had no adequate explanation for thoseipmacesults, and even though
none of the examples given are covered by the ¢xecepto the Directive’'s ambit
to which my lady refers. | also entirely accepmttit is not conclusive that the
claim is plainly inconsistent with recital (15) toe Directive. | was not aware
that | had argued that recital (15) must predomeimater the rest of the Directive,
and regret if the terms of my judgment give thapiiession.

Third, however, both of those factors mentione@%1 above should cause us to
proceed with care. That care leads me to be sauyious about a reading of
article 2(b) of the Directive that allows the wortighether or not by automatic
means” effectively to override the scheme of th&t g the Directive: see 829
above. And that caution is borne out, in relatothe present case, by article 3.1,
the “scope” provision, which limits the reach ofetiDirective to either (i)
processing wholly or partly by automatic means{igror processing of data in
relation to a [relevant] filing system. This istra filing system case; and the act
with which we are concerned, | repeat, the seladtip Dr Roberts, was not partly
by automatic means, but not by any automatic matas.

So far as authority is concernddndqvistis of no assistance, because the issue in
that case concerned what was on any view procesbm@dding of material to an
internet home page. And it would be fruitlesssfreculate as to whether the
apparent absence from the European jurisprudencangffurther discussion
relevant to the present issue indicates that nohasepreviously thought that the
Directive has the application that Mr Johnson d@sseAs toCampbell | do not
understand it to be argued that the case is atdlige in the sense that, whatever
appears to us to be the state of the Communitggurdence, we are obliged to
follow Campbellunder the rule ilKay v Lambeth LBQ2006] 2 AC 465; and to
the extent that it is suggested that a ratio otctse relevant to the present point is
to be found in 8129 o€ampbelll venture to draw attention to what | say in 841
above. The reality is th&@ampbellwas not addressing the present issue, and for
reasons that | have already set out at length ¢dreased to drive to a conclusion
on that issue that is otherwise unpersuasive.

The decision on the cross-appeal is sufficientispase of the entire proceedings
in favour of the MDU, but in view of the detailedgament that we have received
about the other issues | go on to consider thewe#ls

Was the processing fair?

Preliminary

55.

There were three potential ways in which it wasl gaat the processing, in the
shape of Dr Roberts’s selection of the informatiesas unfair.  First, that she
herself acted unfairly or wrongly even within theits of the MDU'’s policy that
she was applying. Second, that the processingf@fmation in the “non-lead”
files (that is, files containing information obtath from other members of the
MDU rather than from Mr Johnson himself) was autboadly unfair, because, in
breach of paragraph 2(1) of Part Il of schedule thé 1998 Act (see §18 above),
Mr Johnson had not been informed that the MDU hklt data, or what they
were intending to use it for. Third, that the pplof the MDU that Dr Roberts
applied, of only having regard to incidents and twotheir outcome, and of not
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taking into account the member’s explanations ameer-arguments, was unfair
in itself.

As to the first of these potential objections, jingge took it upon himself to go in
careful detail in his 88 127-195 through all of thealysis of information
undertaken by Dr Roberts. He concluded in respktite files generally, in his §
197, that

| find that in no case did her summary, again mesabsly
reference to the MDU risk assessment policy, reflacy
unfairness, or at any rate any material unfairness.

That general conclusion was not challenged befsre u

57.

58.

Second, as to the (two) non-lead files, the Judde, fat his 8112, that they had
been processed unfairly, on the ground mentionegbth above, but not because
Mr Johnson ought to have been consulted about thdowever, Mr Howe very
fairly said that he was not able to challenge tiégé’s further conclusion, in his
8199, that the processing of the non-lead files hat made any material
difference to the decision that was taken aboutJdlinson’s membership, and
therefore that the unfairness had not caused asy Iti is not therefore necessary
to pursue further the Judge’s conclusion as tortitial unfairness.

That leaves Mr Johnson’s major criticism of the MQOkhat itspolicy was unfair.

| preface consideration of that issue with a wagniiThis part of the judgment is
necessarily hypothetical, because it addressessae that on my finding set out
in 847 above does not arise. That causes an ewvea significant artificiality
than is normally the case with hypothetical issu&ke enquiry is and has to be
into the MDU'’s general policy. That policy wouldigt whether or not there was
any processing at all involved in the MDU’s opewasi, and the fairness or
otherwise of the policy has to be assessed entitieyrced from the processing
that is relied on to bring the policy into issuetle first place. That that is the
outcome of the appellant’s case on processingashanreason that compels me
in the direction of thinking that that case must weng. The hypothesis
however requires me to bring quite general conatitters to the quite general
issue of the MDU’s policy, without limiting the eamily to any specific question
regarding the MDU'’s holding and use of automatitada

The MDU's policy and the Judge’s approach to it

59.

The Judge came to his consideration of the fairmésthe MDU’'s policy by
addressing the complaint made by Mr Johnson unaexgpaph 2(3)(d) of Part Il
of Schedule 1 to the 1998 Act and (the same wojdinticle 11 of the Directive,
that he had not received information that was meguio guarantee the fairness of
the processing. However, as the Judge pointedaatt Mr Johnson wanted was
not information as such, but rather to know whatRDberts was proposing to put
into the RAR form, so that he could add to thapinfation and make submissions
to the RAG about it. Of that, the Judge saidi:n8107:

The complaint is that, having processed the petstata from the lead files,
Dr Roberts did not consult Mr Johnson about thé& &lher work. But by then



the relevant processing had been done and the sieggeonsultation cannot
naturally be regarded as a continuation of the gssiag. Mr Johnson’'s
complaint that he was not consulted about Dr Reteertork is, in substance,
nothing other than a complaint that he was notledtto make representations
to the RAG about his case. He has specificallylaised that he had any
right to do so, and so his case under this headtising other than an attempt
to say that he should have enjoyed a like riglanag¢arlier stage and as part of
the processing exercise. In my judgment, that ctitte is misconceived.

That the Judge thought that “the relevant procgssivas completed as soon as Dr
Roberts had made her selection was, of coursel foyslr Johnson’s pleaded case,
but as a broad proposition it is difficult to recde with his analysis of the nature of
processing, as discussed above. But however thatm, the Judge was with respect
right to think that no guidance as to fairness tase found in the legislation.

60. The Judge then went on to consider whether conisultavas in any event
appropriate, whatever the guidance in the leg@fati Of that, he said this, at his
§8 109-110:

109. In considering this, | regard the startingnp@is the MDU’s risk assessment
policy. As | have explained, and find, that poliwgs one under which the MDU
assessed a member’s potential risk to MDU fundeebgrence exclusively to the
allegations made against him, or the nature ofitle@ents in which he was
allegedly involved. Whether the allegation wasijiest or not was regarded by
the policy as irrelevant, as was (at least gengrdile outcome of the allegation
(if known). It is easy for an outsider, with no exjgnce of the type of risk
management in which the MDU was engaged, to leag jtalgment that such a
policy was unfair and that a fairer one - which htigerhaps be expected to
enable a more reliable assessment of future riglotdd be one in which the
merits of each allegation are, so far as possiédsessed, although there are
obvious limits to that possibility. If a policy ¢hat sort were one that the MDU in
fact employed, it is also easy to see that a fEsessment of the merits could only
be arrived at after (at least) consulting the sttbjeember for his comments on
the allegations made against him.

110. That, however, is not the policy that the WMBas developed and adopted
and, with respect to Mr Howe’s unqualified subrassio the contrary, | regard it
as no part of the court’s function to pass judgnoenthe merits of the policy that
it did adopt. The policy was devised as a resuthefMDU’s own experience and
its formulation was essentially a matter of comnariudgment exercised in
what | have no doubt was complete good faith initiberests of the members of
the MDU generally. It was also formulated againse tbackground of a
contractual relationship between the MDU and itsminers under which the
MDU had and has an absolute discretion to terminateember’s membership
and in which it was in the interests of all memizbed it should have a sound risk
assessment policy. ...Like all MDU members, [Mr Jamjsnust take the MDU
risk assessment policy as he finds it; and, git®nature, | see no basis on which
it can be said that his input was necessary inraittie the data could be fairly
processed. The MDU could process his data in tteeicistances in which it did
perfectly fairly without his input, and the evidenfrom the MDU witnesses
satisfied me that his input would be unlikely torédanade any difference to the
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assessment of his case: because, put shortlyolloy pegards a member’s input
as essentially irrelevant.

Mr Howe criticised the Judge’s very generally exgsesl statement that the court
could not pass judgement on the MDU’s commercidicgoand | think that that
criticism was, in verbal terms, well-founded. Oribe court is launched on an
enquiry into “fairness”, it cannot conclude thandact is fair just because it is
adopted in obedience to the party's commercialcgoli The judge’s statement
may indeed reflect some (justified) unease on &is @t the way in which the very
broad construction that he was persuaded to plpoa the 1998 Act had led him
into an enquiry from which the court would normdilg excluded. However, the
Judge did not in the event regard his view as ¢éopramountcy of the MDU’s
policy as excluding him from considering the justtion for that policy in terms
of fairness, which he did in his 88 114-126, undee heading “Was the
processing anyway unfair?”

The Judge’s conclusion on fairness

62.

Various decisions of the Data Protection Tribunalevput before the Judge and
before us. The Judge did not find them of assigtasave in that they explained
that “fairness” required consideration of the iet#s not only of data subjects
(such as Mr Johnson), but also of data users (sscthe MDU). | would
respectfully endorse that judgement. The Judge weto apply that approach in
his §123:

It is easy to see how [Mr Johnson] regards thesitatiin his
case as unfair but it has to be remembered thapahey is
directed at risk management — at preserving the Mindls
against a risk of claims, and the incurring of sgstthe future
The MDU experience is that a risk of that naturenca be
measured simply by awaiting the happening of assilly
significant number of occurrences that do in famtise a drain
on its funds. It is also that the risk of complairg not a matter
that is necessarily geared to the clinical compeert a doctor.
The likelihood of complaints may well be based jastmuch
on the way in which the doctor gets on with hideaues and
patients. A complaint, when made, may well be unétad, but
may also be expensive to defend. The objectivehef risk
management policy is to minimise the exposure ofMinds
to such expense. The policy that the MDU has deeslds to
assess risk by reference to whether the particideror attracts
complaints. It is not assessed by an attemptedsiipaion of
whether there is anything in such complaints, arestigation
which in practice could anyway not be carried owtany
conclusive way. It would be possible to obtain thember’s
view of the complaint, but it is not part of thelipg to do so
because (a) it would only provide part of the pietand (b) it
is a part which the policy does not regard as natén the
assessment which the risk review is making. A wider
investigation would usually be impracticable. Ifedeling the
MDU’s risk assessment policy as fair, Mr Spearman
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64.

emphasised that it has to be viewed against thkgbaend in
which there is a contractual relationship betwdenMDU and
its members and in which the MDU has a positiveydiut the
interests of all its members, to adopt a respoasibtk
assessment policy directed at preserving its asbeésfairness
of the processing of a member's personal data babet
considered in that contractual context.

Some complaint was made that the Judge had noiveeceroper evidence to
support his view of the MDU policy, and in partiauthat the MDU witness who
explained it to him was not a statistician, andreéfere could not vouch for the
reliability of the MDU’s assumptions as to riskhak evidence was summarised in
88 35-36 of the Judge’s judgment, set out in §6v@bol am not moved by those
objections. The Judge was entitled to take timenconsense view that the MDU
were responsible for running the business, innkerésts of members as a whole,
were in no respect suggested to be acting in bdg &énd had adopted a rationally
thought-out policy that, at the lowest, was notadle unjustified.  And the
Judge’s analysis, set out above, was entirely dpem judge with considerable
experience of company affairs.

I would accordingly hold that there is no basisdalodging the Judge’s finding
that in any relevant respect the MDU’s processim@g wot unfair. Mr Johnson
fails on that point also. Again, however, | gotorpile hypothesis on hypothesis,
and consider whether, if Dr Roberts’s applicatioh tbe policy had been
“processing”, and if that processing had been unthat unfairness would have
affected the MDU'’s decision.

If the processing had been unfair, would that unfaness have affected the MDU’s

decision?

65.

66.

67.

The Judge first considered what would have occutrad Mr Johnson been
permitted to state his case, but the MDU had adh#&yéts policy. That was a
somewhat unreal set of hypotheses, because, akidge said in his 8200, the
MDU would have regarded what Mr Johnson had toasayrelevant under the

policy.

Mr Spearman also submitted that if one read th@&sdengthy account of the
files summarised by Dr Roberts in the light of #wplanations that Mr Johnson
gave in the present proceedings, it was clearithatany cases what Mr Johnson
wanted to say would have made his position wolsk not pursue that argument
(well though | understand why the MDU properly wethtit to be before the
court), because the Judge’s findings were deperatettie MDU’s policy, which
at this stage of the discussion he had held Mr slircould not in any event
challenge.

The Judge however went on to consider the case &onore radical standpoint,
which can be best described in his own words, 88n201-202 of the judgment:

201. The final hypothesis | have to consider espbssibility that, contrary to my
view, the requirements of fair processing under DA required the MDU to
tear up its established risk assessment policyoprdate the quite different type
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of policy that Mr Johnson urged would have beerefaiThat was one which
required the abandoning of the score sheet, wshaiteged potential for
arbitrariness and irrationality; which required B&G to assess so far as possible
the merits of a particular incident or allegati@n,any rate by taking account of
the subject member’'s representations on it; andchwinequired the RAG to
engage in a more sensitive analysis of which imtsl@nd allegations were of
real potential seriousness and which were not.

202. For reasons given, | reject the suggeshahMr Johnson was entitled to
have his data processed and case considered bgnedeto his own inexpert
assertions as to the risk assessment policy tha¥ibU should apply. | consider
he had to take the MDU'’s policy as it was andfishdwever, | am wrong on that
and Mr Johnson is right that his data should haenlprocessed, and his case
considered, in the way | have just summarised, tHew that it is probable that
the MDU would have come to a different decisionwbiiie termination of his
membership.

Mr Spearman complained that his clients had beeangno warning of this part
of the Judge’s consideration, and had had no chianoeeet it. | think that that
complaint is justified. The discussion of the betical outcome if Mr Johnson
had been given a chance to put his case had alh talace in the context of the
existing policy. What would have happened if thAQRhad applied to Mr
Johnson’s explanations the more sensitive anatysigtioned by the Judge at the
end of his 8202 never seems to have been addres&etause it understood,
rightly, that what was complained of was the sig@diminary to the deliberations
of the RAG the MDU called as witnesses none of RA&G’s decision-makers,
who could have given evidence as to their view afJdhnson’s case assessed
against the Judge’s hypothesis. Mr Howe said that was not a sufficient
answer, because causation had been put in isseeafjgn But that had been done
in Mr Johnson’s pleadings in terms that can at bestescribed as gnomic:

“Unfair processing led to unfair meeting documeleads to
expulsion”

That said nothing to alert the MDU to the need &etrthe specific hypothesis adduced
by the Judge.

69.

70.

Mr Spearman also took us to the evidence of Dr Kinsn(as to whom see 88 31
of the Judge’s judgment, set out in 86 above) wdmb dttended the RAG meeting,
and who said that she did not think that it wouddidr made a difference to the
deliberations if the RAG had been given Mr Johns@tcount of the files. Some
caution must be exercised about that statemengulsecit seems to have been
made in the context of the MDU'’s existing polici.he point however remains
that there was no sufficient evidential base fer 3dge’s conclusion; and for my
part | do not consider that that conclusion is-sglfient to the extent that it can be
reached without hearing the view on it of the MDxéeutives who would have
had to make the decision.

| therefore conclude that the claim that a différpolicy would have led to a
different result was not sufficiently pleaded, andany event not sufficiently
proved. The conclusion in 8202 of the judgmenrs wat open to the Judge.



71.

Even, therefore, if | am wrong both on the issuprafcessing and on the issue of
fairness Mr Johnson’s case still fails. | nonethel go on to consider what
compensation would have been recovered by Mr Johosowhat is now the
triple hypothesis that his case fell under the 1888 was handled unfairly in the
terms of that Act; and that unfairness caused loirfose his membership of the
MDU.

Compensation

The legislative structure

72.

Article 23 of the Directive states that

Member States shall provide that any person whosh#ered
damage as a result of an unlawful processing aparat of an
act incompatible with the national provisions agappursuant
to this Directive is entitled to receive compersatirom the
controller for the damage suffered

The Judge recalled that article 249 EC leaves tmimee states “the choice of form and
methods” in achieving the results required by eEtlive. That choice has been made
in section 13 of the 1998 Act, which provides:

73.

74.

13. — (1) An individual who suffers damage by remsbany contravention by a
data controller of any of the requirements of #dt is entitled to compensation
from the data controller for that damage.

(2) An individual who suffers distress by reasomanl/ contravention by a data
controller of any of the requirements of this Astentitled to compensation from
the data controller for that distress if —

(a) the individual also suffers damage by reasathetontravention

Mr Johnson sought damages under three heads: ipecuass, incurred in
achieving cover from another society, the MPS; dgerfar the distress caused to
him by the removal of his cover with the MDU witlo explanation given; and
damage inflicted on his reputation by the removéhie MDU cover. Damages
for distress are, by the plain terms of section}(8j2 only available if the
claimant also suffers other “damage”. Mr Howeuad) that that limitation was
inconsistent with the general rule of compensatimmdamage to be found in the
Directive. The latter should be read in an automesnCommunity sense, as
requiring the provision of compensation for anytsoir damage recognised in
national law.

While, like the Judge, | find this point not entyetraightforward, also like him |
cannot accept it. In the absence of specific Camity authority, none of which
we were shown, | do not accept that the Directae o be read so widely. | bear
in mind Mr Spearman’s warning that the nationalday the member states differ
in their approach to damages, and in particularelation to compensation for
injury to feelings or reputation. There is no catlipg reason to think that
“damage” in the Directive has to go beyond its rowaning of pecuniary loss.
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Nor do | accept Mr Howe’s contention that the fHwit the Directive envisages
the protection of rights under article 8 of the &ean Convention (as to which,
see 815 above) entails that compensation must dthble in every case for loss
of a type or category that would be covered byler®: for example, damages for
distress. If a party could establish that a bmeat the requirements of the
Directive had indeed led to a breach of his art&lgghts, then he could no doubt
recover for that breach under the Directive, withoecessarily pursuing the more
tortuous path of recovery for a breach of articlas3such. But that is not this
case, since it is agreed that Mr Johnson can malkemplaint under article 8: see
816 above. There is no reason to think that thhedbve nonetheless requires Mr
Johnson to be able to recover for a head of loagadle under article 8 even if
domestic law denies him that recovery.

This issue of construction matters in the presaseadn particular because by the
terms of section 13 distress damages are onlyadkilf damage in the sense of
pecuniary loss has been suffered. With that indniturn to the three heads of
compensation that were claimed.

Pecuniary loss

76.

Mr Johnson originally claimed substantial amouniiegedly incurred in his
attempt to obtain cover from the MPS. All of tkase failed. However, at a late
stage of the trial, and after Mr Johnson had ledt witness box, a hotel bill was
produced allegedly relating to the negotiationshviiie MPS. That bill showed
items that, as the Judge found, were incurred byldhmson for other purposes,
but also included, apart from Mr Johnson’s own bed breakfast charges, a sum
of £10.50 for an additional breakfast. After solmegthy consideration of the
matter the Judge concluded, at his 8230, that

| am prepared to find, on the probabilities, that £10.50 for
the extra breakfast was referable to the meeting thie MPS
representative. | have no reason not to acceptdinsbn’s
evidence that such a meeting took place

No doubt the meeting took place, but the Judgerfzaevidence from Mr Johnson that
it was over breakfast or that the extra breakfast he paid for was eaten by the MPS
representative; and much less that any purchaskregkfast was required of Mr
Johnson as a step in the process of obtaining cavaratter that | am certainly not
prepared to assume. The Judge was not entitldthdothat this, the only item of
pecuniary damage that survived, was attributabldatmage for which the MDU was
responsible.

Distress

7.

Applying as | do the terms of section 13(2)(a)s thiaim failsin limine by reason
of Mr Johnson'’s failure to prove damage in the ®ofisection 13(1). The Judge
would have awarded £5,000 under this head if heftvadd the case proved. Mr
Spearman criticised that amount, as plainly tochhigr the modest level of
distress that the Judge had found, when compartdtiaa standard measures for
various kinds of personal damage. | agree with ¢hiticism, but in view of the



findings in the rest of this judgment it would be @ndue use of judicial time to
reason the matter out.

Reputation

78.

Disposal

79.

Unlike “distress”, this head of loss is not envisdgn the 1998 Act, and there is
no reason to think that it is inherent in the psomis of the Article. The Judge
rejected on the facts a number of specific claimgeun this head, and his decisions
are not appealed But in addition, and no dougpired by the English law of
defamation, the appellant, although he did not @rany actual loss of reputation,
much less any financial loss or other tangibleioetnt that had flowed from it,
nonetheless relied on assumptions that his repatatiust have been damaged
and that a financial value must be put on that dgma | am certainly not
prepared to import those assumptions, peculiaamo, in the view of some an
unedifying feature of, the English law of defamatimto this wholly different
chapter of the law. Mr Johnson’s inability to yecany loss destroys this claim,
as the Judge rightly held. Nor can English lawshé&l in that regard not to
respect its obligation to give compensation foslo§reputation caused by unfair
processing of automatic data. If an Englishmankshithat that has occurred he
can always actually sue in defamation, with thespeet of recovering far more,
and on a less exacting basis, than he would findtler member states of the
Community.

| would dismiss the appeal; allow the cross-appesadt uphold the Judge’s order
dismissing the claim.

Reference to the European Court of Justice

80.

The appellant has applied for certain questionbesubmitted to the European
Court of Justice. We deferred that applicationilumé had heard the appeal.
With the benefit of the considerations set outia body of this judgment | would
not make any reference Only two of these issues igpe pause. The first
concerns the proper understanding of processirigercontext of the Directive.
But although this court is unfortunately divided thrat issue, the majority has
been able to reach a conclusion on it without #drof the assistance of the ECJ.
The second issue is the proper construction otlar23 of the Directive, and
whether it is properly transposed into domestic kgmsection 13 of the 1998 Act.
However, and additionally, there are substantialgds, not affected by either of
those issues, why the appeal must fail in any evenhat being so, it would not
be appropriate to occupy the time of the ECJ onterathat cannot affect the
outcome of the litigation.

Lady Justice Arden:

81.

| have had the benefit of reading in draft the juegts of Buxton and Longmore
LJJ. | agree with the judgment of Buxton LJ, sameone issue, that of processing.
| consider that the judge came to the right conclusn this issue. It follows that



Summary

82.

83.

84.

I am not in agreement with the judgment of Longmiodeon the same issue. In
my judgment, Dr Roberts' selection of the data amexdito “processing” for the
purposes of the Data Protection Act 1998 (“the 1888). | also wish to make
some additional observations about the applicatbnhe first data protection
principle, that of fairness, and the question oéguest for a preliminary ruling. |
agree with Longmore LJ's observations in paras. tb5860 of his judgment that
the assessment of risk by reference to allegatwitisout further reference to
explanations or outcomes is not unknown to theftawthe reasons that he gives,
and that this lends support to the conclusionshehdy Buxton LJ and myself in
relation to the fairness principle.

In my judgment, for the reasons given below:

(1) the 1998 Act must be interpreted so far asipless conformity with the data
protection directive 95/46/EC (“the directive”);

(2) the directive applies to the selection of infiation constituting personal data
which following such selection is to be placed aoeputer;

(3) the decision of the Court of Justice of thedpean Communities (“the Court
of Justice”) in theLindgvistcase [2004] QB 1014 provides some slight supmort f
this conclusion;

(4) the statutory definition of “processing” in the BAct can be interpreted in
conformity with the directive;

(5) my conclusion on processing is consistent withateclusion of this court
in Campbell v MGN[2003] QB 633;

(6) accordingly, the judge was right to conclude tinat $election of personal
data about Mr Johnson and its presentation on #ie f8rm, the RAG form and
the score sheet constituted “processing” for thepese of the 1998 Act, and the
Medical Defence Union Ltd (“the MDU”) as the datantroller thus had a duty to
comply with the data protection principles.

The facts are very fully set out in the judgmenttld judge, now reported at
(2006) 89 BMLR 43, and it is unnecessary for meejgzeat them. Like the judge,
I will refer to the risk assessment review formtlas “RAR form” and to the risk
assessment group sheet as the “RAG sheet”.

As recorded in the minute of order of Deputy Magtgtush dated 20 September
2005, the acts of processing relied upon by Mr dohnare “selecting the
information contained in the personal data andettwepresenting a false picture
of the situation”. The act of selection was acaugty relied on as a step towards
the presentation of the information by automatedmse The personal data were
listed in schedule 1 to the amended particulardadm and included information
extracted from MDU's files and inserted into the RAorm and the observations
added by Dr Roberts’ word processor. The gravaaighe MDU's case before
the judge was that the directive and the 1998 éguiired both steps to be done by
automatic means; otherwise, the selection of in&diom was not “processing” for
the purpose of the directive or the 1998 Act (selginent, para 91). The judge
rejected that argument (judgment, paras 96 and A¢xordingly, on this appeal,
the sole issue on processing is whether Dr Rolgytgirtue of manually selecting
information from various (non-electronic and eleaic) files, which thereafter
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was presented by automated means, thereby “prategsgermation for the
purposes of section 1 of the 1998 Act. At its vessence, the question is
whether, and if so when, the statutory restrictionsdata processing apply to
extracting information from non-electronic filesdaputting them into electronic
form.

Mr Spearman QC, for the MDU, accepts that the 1A88applies to information
which has been, or is being, automatically proakssdis case is that the 1998
Act does not apply to information processed orcsete manually except in three
situations. Those situations are: (i) where tliermation is stored in a “relevant
filing system” at as defined in the 1998 Act; (ihere a manual element has been
introduced in an attempt to avoid the mandatoryiregqnents of the 1998 Act,
and (iii) (if contrary to his primary submissionigicourt was correct in law in
para. 103 of its judgment in t@ampbellcase) where information is stored by
electronic means but is then produced in hardcopmét as part of a process
linked to that of automatic processing. None ofthsituations arises in this case.

The importance of the issue

86.

87.

A concrete example may help to illustrate the ingpace of the issue on
“processing” arising here. Suppose that an empl@yevides his employer with
a medical report in hard copy. Can the employé&csend obtain information
from that report, even going beyond what the emgrlayeeds to discharge his
own obligations to the employee, and add it todlectronic records about the
employee free from any restriction under the 1938?A | appreciate that, by
section 2(c) of the 1998 Act, such a report woudd“Bensitive personal data”,
which is a special category of “personal data”,, liuMr Spearman is right and
the judge was wrong, it would mean that neitherdd protection principles nor
the special protections set out in sched 2 to ®@81Act will apply in this
example. So, if, as Buxton LJ states, there amlisty conclusions if the judge is
right, there may also be startling conclusionsefifiwrong. The data protection
principles would apply to the retrieval, use ordwo) of information but they may
not apply in the same way if information can beextitb the employer's electronic
files without restriction. Moreover, the directiveuld provide no protection to
the individual at the initial stage of putting thlformation on to the computer,
which will process the information by automatic meaParticular examples of
the results of an interpretation are often usefuhavay of testing any conclusion
on statutory interpretation and as throwing lightits likely intendment. In this
particular case, however, | consider that partical@mples are of limited use as
examples may be taken to support the likelihoo@ittfer interpretation in issue.
Accordingly the most important task for the cowstthe interpretation of the
relevant legislation in the light of its provisioasd the instruments and concepts
to which it refers.

Thus, the correctness of Mr Spearman'’s submisgios bn the true interpretation
of the 1998 Act. As the 1998 Act implements theeclive, it is necessary to
identify the principles of interpretation applicablto domestic legislation
implementing directives, next to seek the meanih¢ghe directive and lastly to
interpret the 1998 Act in the light of the direetiv | do this in the next four
sections of this judgment which amplify my reaséosthe first four conclusions
set out in the above summary.



(1) The 1998 Act must be interpreted so far asipts in conformity with the directive

88.

89.

90.

It is well established that where domestic legisfaimplements a directive of the
European Community, the domestic legislation mustfar as possible be
interpreted in conformity with the directive. Tocasgtain the meaning of a
directive the court is enjoined by the Court oftidesto consider other language
versions of the directiveQILFIT Srl and Lanificio di Gavardo Winistry of
Health (Case 283/81) [1982] ECR 3415). We have not bedésn to the
directive in this case in other languages but trenéh version at least does not
seem to me to provide any further help on the guest issue here. | turn
therefore to the question of how domestic legistaimplementing a directive
should be interpreted.

In IRC v IDT Card Services Lti2006] STC 1252, | pointed out that European
legislation is often less precise than domestitslaton:

“72. It has been said European Union legislation "#&s
negotiated law" (Jean-Claude Pirihe Legal Order of the
European Community and of the Member States: Rattidis

and Influences in Drafting It is often the product of
compromise. In the context of the European Uniegislation

has to be negotiated between different sovereigtestwith

separate interests. For this reason, it may nopdssible to
obtain a precise text. To obtain agreement, an eenof

ambiguity must be left for later resolution. Theweature of
this kind of legislation places a greater burdencoarts than
domestic legislation where the scheme of the lagisi is

generally worked out in great detail.”

| then summarised the principles which apply whea tourt has to interpret
domestic legislation in conformity with a directia the interests of simplicity |
set out what | said in tH®T case:

“73. ...Under what is now article 249 of the EC Tyeah
directive is binding as to the result to be achiebeat needs to
be implemented in a member state to have effed.€ffect of
a directive in the United Kingdom is governed bye th
legislation bringing the EC treaties into force tlme United
Kingdom, namely section 2 of the European Commesifict
1972. Section 2(1) of the 1972 Act incorporatesigattions
under the EC Treaties into domestic law. It alsovples a
means for the incorporation of later directivesimtomestic
law by secondary legislation. Thus, section 2(2)thef 1972
Act provides that designated Ministers can makeleggpns for
the purpose of implementing any Community obligatid the
United Kingdom. Then section 2(4) of the 1972 Aciyides:

“... any enactment passed or to be passed, other dhan
contained in this Part of this Act, shall be comstt and have

effect subject to the foregoing provisions of tegtion;”



74. The 1972 Act thus contains the mandate forBhglish
courts to interpret domestic legislation in accoxa with
applicable European Union directives. The courty imave to
interpret domestic legislation in this way becausewas
adopted specifically in order to implement suchechives. It
may also have to interpret legislation in accoreanath
European Union law even though it (the domestigslagon)
was enacted for another purpose if it in fact cmstahe
provisions which have to be enacted in the memhbse g0
implement a directive or which, if the directive negoroperly
implemented, would be affected by it, and the d&ie
implementing the directive has passed.

75. The approach of the English courts when imetimy UK
legislation designed to give effect to Communitgisation is
to construe the English legislation so far as jdssso as to
make it compatible with the Community legislatidinis is the
approach that the English courts adopt to legmfati
implementing international treaties generally. ¢ldiéion, when
Parliament recently incorporated the European Cative on
Human Rights into domestic law, it took the sameniola and
used it to impose an obligation on English countsnterpret
domestic statute law, so far as possible, compatith human
rights (Human Rights Act 1998, section 3). ..

77. Non-implementation or defective implementatmina European
Union directive may lead to liability on the statgancovitch v Italy
[1993] 2 CMLR 66...

78....Where there is no preliminary ruling from theu@t of
Justice and difficulties arise because the caseatdre said to
be acte clair, it may be necessary to seek a preliminary ruling
from the Court of Justice... IKobler v Austrig]2004] 2 WLR
976, the Court of Justice held that in specialuinstances a
state can be liable if the final court of appeahimember state
declines to refer a question of the interpretatadnthe EC
treaties to the Court of Justice, and takes a wroenqy of the
EC law. This may lead to national courts taking aren
restrictive view ofacte clairin the future.

79. The Court of Justice lays down the obligatiohsational
courts with respect to European Union legislatibme Court of
Justice has held that the national court's oblagatis to
interpret domestic legislation, so far as possimie¢he light of
the wording and the purpose of a directive in otdeachieve
the result pursued by the directive and thereby ptprwith
Community obligations: sellarleasing S.A. v La Commercial
Internacional de Alimenation S#& para 8In this judgment, |
refer to this obligation as th&larleasing principle. It is
sometimes also referred to as the principle of @oning
interpretation.The Court of Justice has held that the obligation



may apply even if the relevant legislation was pddsefore the
relevant Community legislatioebb v EMO Air Cargo (UK)
Ltd [1994] QB 718, and se®.VogenauerRichtlinienkonforme
Auslegung Nationalen Rech{$997) ZEuP 158.

In my judgment in thelDT case | referred to the recent caseRb¢iffer v
Deutsches Rotes Kreuz Kreisverband v Waldg@4] ECR1-8835, in which the
Court of Justice summarised and developed the apteprinciples. | drew the
following conclusions from this case:

“81. The approach described above makes it clesy While
under European Union law the member states aredbtan
interpret national legislation so far as possilieconformity
with the wording and purpose of a directive, ifdas domestic
law to determine how far the domestic court camgeaother
provisions of purely domestic law to fulfil this lagation. Thus
in this situation the national court is not conesfrio ask what
interpretative approach is adopted by the courtshefother
member states of the European Union. The quesbeanfar it
can go under the guise of interpretation, and wéreithcan for
instance adopt what would otherwise be regardeal stgained
construction, is a matter for domestic law.

82. Normally when construing domestic legislatitire English

courts must find the meaning of the words whichliBaent

has used. In the context, however, of legislatidmctv requires
to be construed in a way which is compatible witlrdpean
Union law or with the rights conferred by the Eueap

Convention on Human Rights, the English courts adopt a
construction which is not the natural one. The pss¢
however, remains one of interpretation: the obiigatmposed
by the Court of Justice is only to interpret nagibfaw in

conformity with a directive “so far as possible’hdt raises the
guestion when a process ceases to be that of negdi
interpretation and trespasses into the field oftaking that is
the task of Parliament and not the courts.”

I went on to hold that the court could adopt theesapproach to interpretation of
domestic legislation in conformity with a directias the court adopted under
section 3 of the Human Rights Act 1998. | refen@@haidan v Godin-Mendoza
[2004] 2 AC 557, and continued:

“85. However, further guidance is now provided@yaidan v
Godin-MendozaAs | have explained above, this was a case
under section 3 of the Human Rights Act 1998 andus not a
case in which the House had to consider the int&pon of
legislation so as to make it compatible with therdwog and
purpose of a directive. However, under section 3hef1998
Act, the court has to interpret legislation “so & possible” in
a manner which is compatible with Convention rigfiise case
is therefore in my judgment authority as to whatpessible”
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as a matter of statutory interpretation. The sinti&s in this
regard between interpretation under section 3 efi®98 Act
and under theéVlarleasing principle are illustrated by the fact
that Lord Steyn traced the origin of the interptiggaobligation
in section 3 to théMarleasing case and that both Lord Steyn
and Lord Rodger in their speeches relied on (iai&) the
Litster case as demonstrating that the court could reasids
in order to interpret legislation under section)3g¢t the 1998
Act. In those circumstances, in my judgment, thedguce
given by the House of Lords in that case as tolithés of
interpretation can also in general be applied terwthe limits
of interpretation under theMarleasing principle arise for
consideration....

92. Although the technique of interpreting doneekpislation
as far as possible in conformity with European Wnliav has
now been applied (with necessary alterations) $o wehether
the legislation is compatible with the ECHR, | rgoise that
the context is different in some respects. The galibn to
comply with the Convention is imposed on the mendiate.
The Convention does not bind the courts of a mersta¢e. But
the actions of the courts can place the membee stabreach
of its obligations under international law. Furimere, the
Human Rights Act 1998 provides the court with aerahtive
solution, namely that of making a declaration @oimpatibility
(Human Rights Act 1998, section 4). This alterratwas
inserted in the interests of preserving Parliantgnta
sovereignty. No such alternative is available famestic
legislation implementing European Union legislatidrdoubt
however whether much turns on this point. Sectiam@oses
an obligation to interpret legislation compatibly ithw
Convention rights, not a discretion to do so. Adoagly, |
consider that the differences in concept betwesastiose 3
interpretation and interpretation under Marleasingprinciple
are more apparent than real. As already statedhsider that
the Ghaidan case is a helpful guide when determining the
interpretation under th&arleasing principle. | see no reason
why the same robust techniques used to make l&gisla
compatible with the ECHR should not equally apmyntake
domestic legislation comply with the laws of ther&pean
Union.”

Pill and Latham LJJ agreed with my judgment, aiid_B delivered a concurring
judgment. In my judgment, thiDT case demonstrates that Community law
imposes a duty of some intensity on national couotsinterpret domestic
legislation so that it conforms with Community lawDomestic courts are
expected to use their powers of statutory integpieat under domestic law in full
to achieve that result. Domestic courts are regulipyally to find the meaning of
the Community instrument, and, as this will inebliabe the driving force in the



interpretation of domestic law, the logical place dtart must be with that
instrument itself.

(2) The directive applies to the selection of infation constituting personal data which,
following such selection, is to be placed on a cat@p

94.

95.

96.

97.

I now turn to those provisions of the directive ahithrow light on the question
whether and in what circumstances information whgimanually processed is
within the scope of the directive. | am mindfulMf Johnson’s application for a
reference for a preliminary ruling from the CouftJoistice with which | deal in
para 151 below. Even if | had concluded that thglieation should be granted, |
would still have needed to analyse the meaningpodcessing” in Community
law (to some extent at least) in order to estabi$lether this court could itself
determine that meaning with the appropriate degreeonfidence. Since it
appears that the court is divided on the meaningpodcessing” under the
directive, | doubt whether the court as a wholddde so satisfied.

The title of the directive describes it as a dinect“on the protection of

individuals with regard to the processing of peedodata and on the free
movement of such data”. The directive is remarkdbl a number of recitals. It
has 72 recitals but only 34 articles. It is impbiesto set out a fair selection of
the recitals. They demonstrate the width of theddive.

Buxton LJ points out that the most prominent rigdgecifically set out in the

recitals to the directive, is the individual's righ privacy. | agree. As the recitals
point out, that right of privacy is recognized bath art 8 of the European
Convention on Human Rights (which confers the rightespect for private and
family life) and in the general principles of Comnity law. Moreover, recital (2)

makes it clear that data-processing systems msgsécethe right to privacy:

“Whereas data-processing systems are designedvi® is&an; whereas
they must, whatever the nationality or residencenatiral persons,
respect their fundamental rights and freedoms, biptthe right to
privacy...”

Buxton LJ makes the point that art 8 does not ektert‘the loss of employment
or loss of insurance cover that Mr Johnson fearsoonplaints of” (judgment,
para. 16) and that no complaint is made as to vendtie treatment accorded to
Mr Johnson infringed any right under art 8. Howevkere is a separate point as
to whether the carrying out of any particular opieraon personal data falls
within art 8 by virtue only of that fact. If it,ishen since, as recital (2) shows, one
of the purposes of regulating data-processing sysis to ensure respect for art 8
rights, the scope of the directive is unlikely teclede an aspect of processing
which would engage art 8. Although we were noetaio the authorities on this
point, it appears from the jurisprudence of thedpean Court of Human Rights
(“the Strasbourg court”) that art 8 is engagedhgydreation and maintenance of a
record of data relating to the “private life” of amdividual and that the term
“private life” includes certain professional or Iness activities Niemietz v
Germany. Thus, inAmann vSwitzerland(16 February 2000, application no
27798/95), the applicant complained at the inteioap of a telephone



conversation between himself and a person fromfdh@er Soviet embassy in
Berne and the creation and maintenance by a pabticority of a record of the
call in a manual filing system stating that he wasontact of the Russian
Embassy. The court held that art 8 was engagedulsecthe details filled in on
the record card were data relating to the applisdptivate life”. It held :

“65. The Court reiterates that the storing of dafating to the
“private life” of an individual falls within the gpication of

Article 8 8 1 (see theeander v Swedgndgment of 26 March
1987, Series A no. 116, p.22, § 48).

It points out in this connection that the term Yt life” must
not be interpreted restrictively. In particulaspect for private
life comprises the right to establish and develelationships
with other human beings; furthermore, there is eason of
principle to justify excluding activities of a pexsional or
business nature from the notion of “private lifeSeé the
Niemietz v Germangidgment of 16 December 1992, Series A
no. 251-B, pp. 33-34, 8§ 29, and th®lford judgment cited
above, pp. 1015-16, § 42).

That broad interpretation corresponds with thathef Council
of Europe’s Convention of 28 January 1981 for thetdéttion
of Individuals with regard to Automatic ProcessofgPersonal
Data, which came into force on 1 October 1985 ambse
purpose is “to secure in the territory of each y#&ot every
individual...respect for his rights and fundamentaetioms,
and in particular his right to privacy, with regawa automatic
processing of personal data relating to him” (Aeti¢), such
personal data being defined as “any informatioatied) to an
identified or identifiable individual” (Article 2).

66. In the present case the Court notes that daveas filled in
on the applicant on which it was stated that he svasontact
with the Russian embassy” and did “business ofoverikinds
with the [A.] company” (see paragraphs 15 and 1&/ah

67. The Court finds that those details undenialohpanted to
data relating to the applicant's “private life” anthat,
accordingly, Article 8 is applicable to this comiptaalso.”

98. The court went on to hold that art 8 had beennggd by both the creation and
storage of the information:

“80. The Court concludes that both the creation tloé
impugned card by the Public Prosecutor's Office ahd
storing of it in the Confederation’s card index amted to
interference with the applicant’s private life wihicannot be
considered to be “in accordance with the law” siBegss law
does not indicate with sufficient clarity the sco@ad
conditions of exercise of the authorities’ disayatry power in



the area under consideration. It follows that ¢hkas been a
violation of Article 8 of the Convention.”

99.  Accordingly, in my judgment, art 8 is relevant teetprocessing issue for this
reason. It provides some support for the view thatdirective is likely to be
concerned with the creation and maintenance ofigoaterised record of personal
information even if it was created manually. Theation of the RAR form
containing personal data relating to Mr Johnson thhascreation of such a record.
It is interesting to note that the Convention ofwuary 1981, which is referred
to by the Strasbourg court in tRenanncase and which is also referred to in the
recitals to the directive, did not protect inforiatin a manual filing system as
the directive now does. The introduction of refiees to manual systems was one
of the major differences between the directive i@ bne hand and that
Convention and the 1984 predecessor of the 1998rattie other. The point that
| wish to make for present purposes is that, ispeal data relating to complaints
made against Mr Johnson in a professional capecgglected manually and then
recorded electronically, art 8 is likely to be eged. In so far as the directive is
intended to confer protection on persons in sitwatiarising out of the recording
of personal data within the ambit of operation ladttarticle, Mr Johnson would
appear to be within its intendment.

100. Recital (15) would appear to provide that all pssieg must be automated:

“Whereas the processing of such data is coveredthizy

directive only if it is automated or if the dataopessed are
contained or are intended to be contained in agdfikystem
structured according to specific criteria relatbogindividuals,

SO as to permit easy access to the personal dgteestion;”

101. The conclusion reached by Buxton LJ in para 29i®fudgment would appear to
have the effect of making recital (15), read with a(b), predominate over, or
govern, other provisions of the directive. Thisaisnatter which | will have to
refer below. Recital (15) needs to be read wittepprovisions of the directive.
Recital (27) provides:

“Whereas the protection of individuals must appdynauch to
automatic processing of data as to manual proagssinereas
the scope of this protection must not in effectatepon the
technigues used, otherwise this would create awsenisk of
circumvention; whereas, nonetheless, as regardsuahan
processing, in this directive covers only filingssgms, not
unstructured files; whereas, in particular, thetennof a filing
system must be structured according to speciftercai relating
to individuals allowing easy access to the persdat,;...”

102. Art 2 sets out definitions:

“(a) “personal data” shall mean any informatioratiglg to an
identified or identifiable natural person ("databgect”); an
identifiable person is one who can be identifiededly or
indirectly, in particular by reference to an idé@otétion number
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or to one or more factors specific to his physipalysiological,
mental, economic, cultural or social identity;

(b) “processing of personal data” (processing)llsinean any
operation or set of operations, which is performgubn
personal data, whether or not by automatic meawh si$
collection, recording, organisation, storage, aafémt or
alteration, retrieval, consultation, use, disclesurby
transmission, dissemination or otherwise makingilavke,
alignment or combination, blocking, erasure or desion;”

Art 3(1) of the directive, headed “scope” and deglwith the scope of the
directive, provides that processing can be whallgartly the automatic means:

“(1) This directive shall apply to the processinfypersonal
data wholly or partly by automatic means, and &gtocessing
otherwise than by automatic means of personal daltéech

form part of a filing system or are intended tonfopart of a
filing system.”

Art 3(1) thus states that the directive appliepriacessing personal data whether it
is carried out “wholly or partly” by automatic mesarThe definition of “personal
data” makes it clear that information can be “peedodata’ even if it is not
recorded or held by automatic means. It simplyliappo “any information”
relating to an identified or identifiable naturarpon. Art 3(1) does not lay down
the extent to which information may be recordedlpdxry automatic means. This
is clearly a different method of recording inforfoatfrom recording information
in any filing system for the purpose of the secémi of art 3(1). In respectful
disagreement with Longmore LJ, in my judgment, dwd naturally include
information selected manually though | would adcémat such selection is
unlikely to be a sufficient condition in itselfSome guidance can be gained from
the definition of “processing of personal data” iethincludes the “collection” of
personal data. | return to that point in para. hé®w.

The interpretation placed on the directive by Baxtd involves reading down the
definition of processing data by reference to &dc{tl5). In effect, in my

respectful judgment, this gives precedence to ak€it5) over art 3(1). In his

judgment, no reliance can be placed on art 3(10abse that is dealing with the
processing to which the directive applies and nitih the question whether there
was processing. In my judgment, there is no distn between processing to
which the directive applies and processing as ddfiny the directive. Moreover,
in my judgment, recital (15) does not have the aftd excluding the application
of the directive from collecting information by maal means and recording it by
automatic means. | now set out my reasons foraatlusion.

First, in the interpretation of a directive, theysions of an article are generally
to be given precedence over any provision in gakcirhus, inDeutsches Milch-
Kontor v Hauptzollamt-Hamburg-Jong€ase C-136/04), the Court of Justice
held:
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“32. As regards the ninth recital in the preamlold&Regulation
No 176/89, it is sufficient to recall that the prdale to a
Community act has no binding legal force and camotelied

on either as a ground for derogating from the dqiuavisions

of the act in question or for interpreting thoseysions in a
manner clearly contrary to their wording (Case Q@/28
Nillson and others1998] ECR 1-7477,para. 54, and Case C-
308/97Manfredi[1998] ECR 1-7685, para. 80).”

There are other decisions of the Court of Justmethe same effect. In
Wirtschaftsvereinigung Stahl v Commissidbage C-441/97P) [2000]ECR I-
10293 at [38], the Court of Justice stated thathoaigh the preamble to a
Commission decision in the form of an aid code adatkd “that the rules
contained in the earlier aid codes prohibit “anlyeotoperating or investment aid
to steel firms, those words in the preamble areemoorsed by any provision of
the [code]. It follows that those words in the pndde cannot by themselves
change the scope of the [code].” Likewise Litlerc-Siplec v TF1 Publicité SA
(Case C-412/93)[1995] ECR I-179, at [47] the Canfrtustice did not adopt a
particular interpretation of a provision in a diee even though that
interpretation appeared to follow from a recitalend the interpretation was not
supported by the wording of the provision. Simytam Gunnar Nilssor{Case C-
162/97) at [54], the Court of Justice stated thhe preamble to a Community act
has no binding legal force and cannot be reliedsa ground for derogating from
the actual provisions of the act in question”, iouthat case the question - which
was whether member states could impose additi@stictions on the breeding
of livestock - arose in criminal proceedings.

Secondly, recital (15) is dealing with the scopetlté directive (see the word
“covered”). It is not dealing with the definiticf any particular term used in the
directive. Therefore it is to be read with the @biwe provision of the directive
dealing with scope, namely art 3. When read witt8ait is clear that it conflicts
with art 3 because if recital (15) is read liteyail excludes any step within
automatic processing which happens to be manuakeakeart 3(1) clearly
anticipates that automatic processing can includenual stage because it uses
the words “wholly or partly by automatic means”o fiead the “scope” provision
in art 3 as not applying to that aspect of procggssiould not only be to fail to
take account of the express wording of art 3 bad abntravene the principle just
mentioned about the interpretation of recitalsdoInot consider that it would be
any answer to this point to read down art 2(b) #meth to use that provision to
read down art 3(1). The argument would be thatéference to "wholly or partly
by automatic means" in art 3(1) has to be readrategence to the circumstances
in which under the definition of "processing of s@mmal data" in art 2(b)
processing can occur manually and then that thevaet words in art 2(b)
(“whether or not by automatic means”) have to berpreted by reference to
recital (15). On that basis the “processing ofspeal data” would only apply to
operations which were either exclusively automatiavithin the second limb of
recital (15) and that definition would then be inied into art 3(1) with the effect
that the words "wholly or partly by automatic meaimsart 3(1) would mean only
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operations which were either exclusively automatiavithin the second limb of
recital (15). | reject this approach for the reasthat | have already given. It
would be using recital (15) dealing with the scaypehe directive impermissibly
to read down the operative provision on scope ir3ét), and that is not made
permissible by the fact that it is done by two steggher than one.

Put another way, the first part of recital (15)esathat processing is covered by
the directive “only if it is automated”. Art 3(Pprovides that the directive applies
to processing “whether wholly or partly by autornatieans”. In my judgment,
these two provisions conflict, and under the juusience of the Court of Justice
the operative provision, that is art 3(1), mustpile

Thirdly, and in any event, recital (15) has to Bad with the other recitals,
particularly recital (27). Recital (15) expresslgntemplates that the directive
applies to information, which is to be containedifiling system, even before it
has been placed in that system. It would indeedur®us if that problem was
addressed only in the context of manual systemecit& (27) makes it clear that
the scope of protection conferred by the direciwenot to “depend on the
techniques used”. In my judgment, when those ®oitals are read together, it is
clear that recital (15) does not mean that wheworaated means are used they
must be exclusively used. If that were the truerpretation of recital (15), the
passages i@ampbellset out below could not stand and there woulddeoom
for interpreting the directive as applying to thmeroduct of a system, which is
automated, but from which hard copy is obtainecatMould greatly reduce the
scope of operation of the directive. It follows) my judgment, that the
expression “wholly or partly by automatic means”art 3(1) cannot be read as
narrowly as Mr Spearman submits. In his submisé&meepted by Buxton LJ in
para. 32 of his judgment), this expression is Eaito creating an anti-avoidance
provision to prevent arguments that because someahaperations had occurred
in the course of processing none of the processougd fall under the directive.
On my interpretation, that expression must, or malsob, include manual
operations connected to automatic processing whaiid be within the directive
if the whole of the processing has been a manualabipn and, instead of using
automatic means, the data controller had used aiahgmocess to which the
directive applied.

Mr Spearman submits that the directive specificaligvides that not all manual
operations are within its provisions. He furthebmnits that to treat the directive
as applying to manual operations in connection w&ittomatic processing, other
than in the very exceptional situations acceptedhiny (see para. 85 above),
would be to render otiose the limitation in theediive, in the case of manual
processing, to structured filing systems. Thisuargnt would be correct if the
effect of the expression “wholly or partly by autatic means” in art 3(1) was to
bring processing, that was substantially done mignwaithin the purview of the
directive. However, that is not the effect of myenpretation. | have not
purported to give a comprehensive definition of wigrocessing by automatic
means can include manual operations, but the fatoul in the last paragraph
does not render the restriction to filing systerisse.

Mr Spearman further submits that the judge effetyivdisregarded the fact that
data was being collected for private use rathen tloa mass use, for example,
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marketing. However, the directive cannot be readxaluding the use of personal
data in circumstances such as the present.

Fourthly, as | have observed, the definition indivective of “processing” applies
to the “collection” of personal data, and that da defined need not be
automated. Recital (28) also refers to the cobectf data, which underlines the
fact that references to the collection of datarer@ccident. The references to the
“collection” of information are not limited to theelevant filing systems.
Accordingly, in my judgment, under the directivegrgonal data can be
“processed” by the collection of information helg bon-automated means for
recording by automatic means.

Fifthly, in so far as relevant, | do not find tluienclusion surprising. No database
can be set up without the collection of informatiogld manually. Moreover, a
person inputting personal data to a computer musivkthat he or she is likely to
be within any legislation conferring data protesfibecause he or she is actually
putting information on to a computer. Furthermanehat instance, there is a link
between the action said to constitute processird) the automatic means of
processing. No one has suggested that the coltectd data, which does not
involve the use of computer, would constitute pssgay unless it is stored in a
filing system of the kind to which the directivedatine 1998 Act apply.

As the example which | gave in para 86 above shtivese are important effects
of the judge’s view being wrong as well as of iy right. For my own part,
and with respect to Buxton LJ, | do not considexauld be appropriate for this
court to try to form any overall assessment ashei guestion. Whether the
instances given by Buxton LJ are indeed far-rearlefiects outside the likely
scope of the directive must also in part dependhenwidth of the exceptions
conferred by it, (see for example arts. 3(2), &89 9), on which we were not
fully addressed.

| would add, by way of respectful disagreement wité judgment of Longmore
LJ on processing, that the above analysis of thective and the Act shows that
processing can include a non-automated step. ddust in theCampbellcase
came to the same conclusion on the different fattbat case. | deal with that
case below.

(3) The decision of the Court of Justice in the Lindgease provides some support for this
conclusion

117.

In the Lindgvistcase, the Court of Justice held that the listihdetails of fellow
parishioners on a self-made internet home pageahdtitute the “processing” of
personal data. The selection of the data in questa been manual but the act of
uploading the data via a server was automatic.fifstequestion submitted by the
Gota hovratt in Sweden, the referring Court, wakéther the act of referring, on
an internet page, to various persons and idengfyiem by name or by other
means, for instance by giving their telephone nundreinformation regarding
their working conditions andhobbies”, constituted “the processing of personal
data wholly or partly by automatic means within theaning of Article 3(1)” of
the directive. The opinion of the Advocate Gengralvides no assistance in this
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case as he concluded on the facts that the casentldr the exception provided in
art 3 (2) of the directive.

In its reply, the Court of Justice stated that:

“25. According to the definition in Article 2(b)f ®irective
95/46, the term “processing” of such data usedriicla 3(1)
covers " any operation or set of operations whiperformed
upon personal data, whether or not by automationsied hat
provision gives several examples of such operatimeduding
disclosure by transmission, dissemination or otisrwnaking
data available. It follows that the operation addang personal
data on an internet page must be considered touch s
processing.

26. It remains to be determined whether such psbogsis

“wholly or partly by automatic means”. In that ceaution,

placing information on an internet page entailsjarmncurrent
technical and computer procedures, the operatiofoading

that page on to a server and the operations negessaake
that page accessible to people who are connectetheo
internet. Such operations are performed, at leastpart,

automatically.

27. The answer to the first question must therebmehat the
act of referring, on an internet page, to varioesspns and
identifying them by name or by other means, fotanse by
giving their telephone number or information regagdtheir
working conditions and hobbies, constitutes "thecpssing of
personal data wholly or partly by automatic meanghin the
meaning of article 3 of Directive 95/46.”

Buxton LJ concludes that the question posed wageld to whether using the
computer to place the list on the internet was @ssing and that the decision in
Lindgvist does not assist the appellant (judgment, para. 3Bpwever, the

question referred by the Swedish court to the Cofidustice was not limited to
placing data on the internet, but to the listing aself-made internet page of
personal data. Thus the Swedish court did nottesd@ consideration the actual
means of placing the information on the internebr&bver, an analysis of the
various submissions in response to this questiggesis that various intervening
parties construed it more broadly. Indeed, the $te@overnment argued that
“the processing of personal data wholly or paryyaotomatic means” in art 3(1)
of the directive covered all processing in compidemat (see [2004] QB 1032, at
[21]). It is also interesting to note that, in theubmissions, the Commission
argued that the directive applied to all processihgersonal data referred to in art
3 regardless of the technical means used and abatrdingly, making personal
data available on the internet constituted proogsaiholly or partly by automatic

means, provided that there were no technical liioia which restrict the

processing to a purely manual operation (see [2@DB]1032, at [23]). This

would also suggest that an element of automatiorsufficient, and that

“processing” would only be excluded where there wasautomated element



whatsoever. Finally, the response of the Courustide in paras. 25 and 26 of its
judgment also appears to accept the submissioheoCbmmission and to look
merely for an element of automation, which was @werovided by the need to
use a server. Accordingly, the judgment of the €ofirJustice, provides some,
albeit slight, support for the view expressed abitrae the directive applies to the
selection of information and placing of it on tea@mputer.

(4) The statutory definition of “processing” in the 1®®\ct can be interpreted in conformity
with the directive

120. Now | have interpreted the directive, | can take ¢uestion of the interpretation
of the 1998 Act, which was enacted to implementdinective, more shortly. The
relevant statutory provisions are as follows:

“1(1) In this Act, unless the context otherwiseuiegs —
“data” means information which —

(a) is being processed, by means of equipment tipgra
automatically in response to instructions given ftbat
purpose,...

“data controller” means, subject to subsection @ )person
who (either alone or jointly or in common with othgersons)
determines the purposes for which and the mannghioh any
personal data, or are to be, processed;

“personal data” means data which relate to a livimdjvidual
who can be identified —

(a) from those data...

“processing”, in relation to information or data, eams
obtaining, recording or holding the information data or
carrying out any operation or set of operations the
information or data, including-

(b) retrieval, consultation or use of the inforroatior
data,...

(2) In this Act, unless the context otherwise reegii-

(a) “obtaining” or “recording” in relation to persal data,
includes obtaining or recording the information be
contained in the data, and

(b) “using” or “disclosing”, in relation to persdndata,
includes using all disclosing the information coméa in
the data.
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(4) Subject to section 27(1), it shall be the dofya data
controller to comply with the data protection piples in

relation to all personal data with respect to whiehis the data
controller...

13(1) An individual who suffers damage by reasonaaly
contravention by the data controller of any of trequirement
of this act is entitled to compensation from théadeontroller
for the damage...”

It is common ground that the information in the g case did not constitute a
filing system for the purposes of either the dinecor the 1998 Act. There is no
issue but that the MDU is the data controller fog purposes of the 1998 Act in
relation to the personal data included in the RARM and the duty of a data
controller in relation to personal data is, subjectany applicable exemption

provided for by section 27(1) (none are suggestatlis case), to comply with the

data protection principles in schedule 1 to the812@t. The crucial issue is

whether the selection of material and its inseriitio the RAR form, the score

sheet and the RAG form constituted processinghempurposes of 1998 Act.

It is clear from the definitions in the 1998 Act seit above that “processing” can
occur in relation to either data or information.ikdwise, it is clear from the
definition of “obtaining” that, “in relation to psonal data”, the obtaining can be
of information whichis to becontained in “data”. | do not agree with Buxtoh L
that the only relevant words in the definition @récessing” in this case are the
words “or carrying out any operation or set of @tens on the information or
data.” (judgment, paras.22 and 27). To “obtainangeto “come into possession
or enjoyment of; secure or gain as a result of esgwr effort; acquire, get”
(Shorter Oxford English dictionary). Dr Robertstaibed information in this
sense when she opened the files and selectedftmation that she wanted from
them and copied that information into the RAR fornm my judgment, it is
appropriate to take a wide meaning of “obtainingt&use there is no requirement
that the information be obtained from any perstiithe obtaining has to be by the
MDU, rather than Dr Roberts, in my judgment the MD&h still be said for this
purpose to be obtaining information when Dr Robpadorms the task explained
above. In the same way, an employer can be sabtain information from his
employees when he conducts an inquiry into sometemadffecting his
organisation, even if that information would haweeb attributed to him before
the inquiry started. If that is wrong, then in fogigment the task she performed
constituted the recording of information by her tbe MDU. The extended
definition in section 1(2) applies to “recordings enuch as it does to “obtaining”.
The recording of information is the presentationitofor the purpose of Mr
Johnson’s allegation in this case.

When Dr Roberts completed the RAR form, she addedolvn opinions in the

score sheet and RAG assessment form. These wefebtained” from the files

but formulated at the end of her work. But for theue whether copying those
expressions of opinion is processing within the8.9@t, the RAR was a newly
created file on the computer and those opinionsldvandoubtedly be “personal
data”. For my own part | cannot see that they werte*recorded” for the purposes
of the 1998 Act. Furthermore by the time they wereated the RAR form had
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been created. It would be difficult to say thahce the score sheet and RAG
assessment form were separate documents, Dr Raty@ri®ns were not inserted
into and thereby presented in “data” for the pugsoef the 1998 Act, which
includes “information which .is being processed by means of equipment
operating automatically in response to instructiggigen for that purpose”
(section1(1) of the 1998 Act).

The extended definitions of “obtaining” and “recmgl’ in section 1(2)(a) of the
1998 Act apply only in relation to “personal dataThe definition of “personal
data” in section 1(1) of the 1998 Act is dependentthe term “data”. The
definition of “data” requires that the informatiamust be information thas being
processed by means of equipment or operating atitaiia in response to
instructions given for that purpose.

The judge reached his conclusion by accepting thenmgssions of Mr Martin
Howe QC, who appeared for Mr Johnson here and beldwHowe relied upon
the paras 101 to 103 of the judgment of the CouAppeal inCampbell v MGN
Ltd [2003] QB 633, especially para 103. Mr Howe subedi that inCampbell
this court had recognized that there could be egleprocessing when part of the
operation was automatic and part was manual. MwvéHalso relied on the words
“whether or not by automatic means” in art 2(b)tltd directive. Mr Howe also
relied on the similar wording in art 3 of the diige. The judge considered that
Mr Howe’s interpretation of the 1998 Act more cliysaccorded with its wording
and that of the directive than that advanced bySjgearman.

On this appeal, Mr Spearman submits that the judge wrong. Mr Spearman
submits that “selecting” information does not cd@og “obtaining, recording or
holding the information or data”. He submits thatcordingly, the act of
selecting is only processing within section 1(1)tbé Act if it is applied to
personal data and at the stage Dr Roberts madeldwmsion there was no
“personal data” as defined in section 1(1). Theaenot be personal data unless
there is information which is actually being prases, by means of equipment
operating automatically. That stage is only redchier Dr Roberts has made a
selection and has inputted it on to her word premes Mr Spearman further
submits that, by virtue of recitals (15) and (2#fdaart 3 of the directive,
processing can only be carried out by automaticnwea by a relevant filing
system. This appeal is not concerned with thenatt

It is important to note that under the directivel @ime 1998 Act the data protection
principles can be applied to any step in the operaif processing. They are not
required to be applied only to the overall effecpmcessing. This is because the
data protection principles apply to processingetive, art 6) and the directive
defines "processing of personal data" to mean “"apgration or set of
operations..." thus clearly encompassing individt@ps in processing as well as
the exercise as a whole. The definition of “protegsin the 1998 Act is
differently expressed but in my judgment it is he same effect. Accordingly, |
do not attach significance to the fact that Mr Jammdoes not allege that the
whole exercise of processing was unfair. It isfisint if any step in the
processing was unfair. In so far as Buxton LJdmase to the contrary conclusion
(as to which see para 31 of his judgment), | retfple disagree. | have
proceeded on that basis and accordingly for my geept is sufficient that the
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selection and presentation of Mr Johnson's persdat constituted processing
for the purpose of the directive and the 1998 &eggn if the complete exercise
also involved for instance transmission of the datahe members of the RAG

group.

In my judgment, for the reasons given above, thertto duty is to interpret
section 1(2)(a), so far as possible, in accordavittethe directive. On the view
that | have formed of the meaning of directive,dgassing” applies to the act of
obtaining personal data to be placed on to a coenpand putting it on to a
computer. | consider that section 1(2)(a) caneanterpreted in conformity with
the directive because the words “in the data” iotisa 1(2)(a) refer back to
“personal data” as used in the phrase “in relatorpersonal data”. On that
footing, the expression “personal data” in sectibf2)(a) includesputative
personal data, that is information which will cange “personal data” when both
the act of obtaining the information to be contdine the data and the act of
inputting it onto a computer have been completed.

On that basis, the selection by Dr Roberts of nedtend the placing of that

material on to a computer constituted “processingthe purposes of section 1 of
the 1998 Act. That conclusion is consistent whth directive, and the court is not
precluded from coming to the conclusion that theci®n of material is capable

of being “processing” by reason of the fact tha #election occurs before any
information is put on to the computer.

Indeed, if that distinction were made, the questioght arise whether processing
could be said to occur as soon as some of thenmgtion had been put on to the
computer. That would be a possible, but not veagistactory or logical,
approach.

(5) My conclusion on processing is consistent wie conclusion of this court in Campbell

v MGN

131.

In Campbell v MGNMiss Campbell complained that, by publishing mfation
and photographs about her attendance at a medtng for a drug users’ self-
help group, MGN were liable to her in damages f@alsh of confidentiality, and
also for compensation, under section 13 of the 188 We are not concerned
with the confidentiality claim. MGN relied on amesnption in section 32 of the
1998 Act for the publication of journalistic magdrin the public interest. This
court held that that the term “processing” includbe act of publishing the
newspaper in hard copy form, and that for thataegamong others) section 32
applied to that publication. The paragraphs ojutigment where the court dealt
with the issue of processing are paras 101 to h@3.86:

“101. The definition of ‘processing’ in the Direégd and the Act alike is
very wide. ‘Use of the information or data’ andsdosure of information
or data by transmission, disseminatiorotirerwise making availablare

phrases, given their natural meaning, which embtheepublication of
hard copies of documents on which the data has pested. Is such a
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meaning consistent with an interpretation that gieffect, in a sensible
manner, to the objects of the Act?

102. While the Act extends to certain manual filisgstems, it is
otherwise concerned with the automated processifgpersonal

information. Almost all of the provisions of the tArelate to activities
prior to the moment when that information is tramsfd to hard copies. It
would conflict with the overall nature and objeéttioe Directive and the
Act to seek to apply their provisions to the adidhmse who distribute
and make available to the public the product obmpdata processing in
which they have not been concerned. Extending gssiag’ to embrace
such activities need not, however, have that result

103. The Directive and the Act define processingaag operation or set
of operations’. At one end of the process ‘obtanihe information’ is
included, and at the other end ‘using the inforordti While neither
activity in itself may sensibly amount to procesgiif that activity is
carried on by, or at the instigation of, a ‘datatcoller’, as defined, and is
linked to automated processing of the data, weseanno reason why the
entire set of operations should not fall within de@pe of the legislation.
On the contrary, we consider that there are goadars why it should.”
(emphasis in the original)

This court then referred to the provisions in theeative and the 1998 Act on

compensation. This court concluded that, if thoevisions were to be effective,

publication must be treated as part of the oparatmvered by the requirements
of the Act (para 105). Neither counsel has sulehithat the ratio decidendi went
further than this, though | note that the princiglexpressed more widely in para
103 and that that principle would cover this casEhis court summarised its

conclusion on processing in para 106 of its judgmen

“106. Accordingly we consider that, where the detatroller

is responsible for the publication of hard coples teproduced
data that has previously been processed by measgugiment
operating automatically, the publication forms pait the
processingand falls within the scope of the Act.” (emphasis
added)

Mr Spearman submits that this court erred in lawara 103 above, on the basis
that processing for the purposes of the directoveschot apply to information that
is produced in hard copy. | do not consider that submission is open to Mr
Spearman in this court as the conclusion in par& @ the meaning of
“processing” for the purposes of the Act is parttld ratio of the decision (see
further para 129 of the judgment). In any evedbInot accept that submission.
For the reasons already given, the provisions b8@r) of the directive apply to
processing “wholly or partly by automatic meand’hose words are sufficiently
wide to cover the situation described by this camrthe Campbellcase where
processing occurs automatically, but there is sessential step, linked to the
automatic processing, which is not done by autamagans. The selection and
inputting of personal data, such as occurred ® ¢hse, is an essential step of this
type. It is consistent with the reasoning of #wsirt in para 103 of its judgment in
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the Campbellcase that such selection and inputting shouldtitotes processing
on the basis that the same reasoning should appipn-automated steps which
occur before the processing by automatic means@s thereafter.

| agree with Buxton LJ that this court in tEampbellcase was not concerned
with the situation that we have in the present cadeere the essential issue is
whether the manual selection of data prior tonfgit on to a computer constitutes
“processing”. However, | do not consider that t@ampbell case can be
distinguished because it concerned a claim fordbred confidentiality, whereas
Mr Johnson’s claim is that he is entitled to comgaion because the fairness
principle, as contended for by him, was not apptedhe manual part of data
processing carried out on behalf of the MDU. ctept that this court in the
Campbellcase was very concerned not to nullify the effificthe exemption in
section 32, which applies only to data, but thisrts decision on the meaning of
processing was not expressed to be limited to dbetion. It would have been
open to this court to say that some different dedin of processing must apply
for the purposes of that section since all of tla¢usory definitions in section 1(1)
apply “unless the context otherwise requires”,that is not the course which this
court took.

The approach of this court in t@ampbellcase to “processing” is consistent with
the pragmatic but principled approach that | hadep#ed to the interpretation of
section 1(2) of the 1998 Act, and provides furthgpport for that approach.

Conclusion on processing

136.

It follows that | agree with the judge’s conclusighat the selection and
presentation of personal data about Mr Johnsoroahd RAR form, the RAG
form and the score sheet constituted “processiogthie purpose of the 1998 Act,
although | have reached my conclusion for diffener@sons. The MDU as the
data controller thus had a duty to comply with dia¢a protection principles. The
only data protection principle relied on is thatfafness. As | have said, | agree
with the judgment of Buxton LJ on the applicatiointiee principle and merely
wish to add some short observations of my own, whido in the next section of
this judgment.

The fairness principle

137.
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Art 6 of the directive sets out a number of pritesprelating to data quality,
including the fairness principle set out in art)§&]. This provides that member
states must provide the personal data must be épsed fairly and lawfully”.
This principle is expressed as separate and additio the other data protection
principles in art 6, which are in general more gdjpeand which do not appear to
be in any way subject themselves to the fairnesgipte.

Art 6(1)(a) is implemented by the fairness prineiglet out in paragraph 1 of
schedule 1 to the 1998 Act. This provides so sareevant:

“Personal data shall be processed fairly and ldwfand, in
particular, shall not be processed unless —
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i. at least one of the conditions in schedule 2 is, met
and

i. ”
Para. 1 of schedule 2 to the 1998 Act includesmdition that the data subject has
given his consent and it provides so far as reletrat:

“1. The data subject has given his consent to thegssing.”

Mr Howe submits that, if the fairness principle bggm the MDU has to go back
and consult the member affected even though théramingives it absolute

discretion to decide whether to withdraw the bdsedif membership from any

member. Accordingly the application of the fairmgsinciple in this case raises
the general issue of the relevance of the contaacalationship between the data
user and the data subject to the fairness princijpie rights and obligations in the
directive are superimposed on the parties’ contedctelationship without any

express indication as to how the two sets of rights obligations are to interact.

Recital (28) states that “any processing of persdata must be lawful and fair to
the individuals concerned”. | do not consider thais excludes from
consideration the interests of the data user. eddie very word “fairness”
suggests a balancing of interests. In this caséntbrests to be taken into account
would be those of the data subject and the data, @se perhaps, in an
appropriate case, any other data subject affegtédeboperation in question.

The directive gives little guidance as to the aggtion of the fairness principle.
However para. 1(1) of schedule 2 to the 1998 Actples:

“1(1) In determining for the purposes of the fifstinciple
whether personal data are processed fairly, regaia be had
to the method by which they are obtained, including
particular whether any person from whom they ar&iobd is
deceived or misled as to the purpose or purposestich they
are to be processed.”

This provision does not appear to implement anyciipeprovision of the
directive, but Mr Howe does not suggest that inconsistent with the directive.
In my judgment, this provision addresses not ohly tase where a person has
been deceived into providing data but also thetposiwhere a person has by
contract freely agreed to provide information whibl other party to the contract
wishes to process. The effect of this provisioth& when applying the fairness
principle the existence of any contract betweerptdugies is a relevant factor even
if a party’'s consent to the terms of the contramsinot amount to the giving by
the data subject of an explicit consent to datacessing in accordance with
provisions for giving such consent in the directiv€his factor is likely to be a
critical one where the parties have freely entargéd a contract, the data user
intended to do no more by way of processing of ittfermation than he was
entitled to do with it manually under the termsilzé contract and the data subject
should reasonably have foreseen that the datamggt wish to process the
information for this purpose. In this situationethuestion of fairness has to be
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approached on the basis that the parties have thadeagreement. If this were
not so, the “privacy” interest protected by theedtive would be privileged over
the contractual rights of the other contractingtyparThe directive concept of
fairness does not in my judgment require or pethatconflict between those two
interests to be resolved in that way in the cdseve postulated.

Mr Johnson’'s membership of the MDU, and accordinglgcess through
membership of the MDU to professional indemnityuir@sice, was on the terms of
the memorandum and articles of association of tl@UMwhich is a company
limited by guarantee and not having a share capita¢ articles of association
gave the board of management the power to manageffdirs of the MDU and
thus the right to determine any risk assessmentypolArticle 11 of the MDU’s
articles provides the material part that:

“11. The Board of Management shall be entitledtsnabsolute
discretion

(a) and subject only to giving 42 days’ prior netito the
member of its intention to do so to refuse to rengwe
membership of any member with effect from the aatevhich
that member’s current subscription expires (“thpigxdate”)
and in such event at the end of the expiry dateh sumember
shall cease to be a member of The MDU...”

On the facts found by the judge, professional indiggmcover was provided as

one of the benefits of membership of the MDU, luwteased when the member
ceased to be a member of the MDU in respect ofroecces subsequent to the
determination of his membership. Moreover, whenrhémbership was renewed,
Mr Johnson gave his consent to the processing rsopal data for a number of
purposes, including risk management. The directeguires consent to be
unambiguous (art 7). However, in my judgment, Mhrson did not have to

know the nature of the MDU's risk assessment paicgive a valid consent for

this purpose.

In this case, the judge reached his conclusion tti@tfairness principle did not
apply to the lead files on the basis that the MDusventitled to have a risk
assessment policy and that the risk assessmeniy@saemed to him to be one on
the evidence that it could properly adopt. The gidgferred to para. 2 of schedule
2, which provides:

“2(1) subject to paragraph 3, the purposes of itisé frinciple
personal data on not to be treated as processgdufaiess —

(a) in the case of data obtained from the dataestibjhe
data controller ensures so far as practicable ttimatdata
subject has, is provided with, or has made realibilable
to him, the information specified in subparagrapf &nd

(b) in any other case, the data controller ensacefar as
practicable that, before the relevant time or asnsas
practicable after that time, the data subject saprovided



with, or has made readily available to him, theinfation
specified in subparagraph (3).

)...

(3) The information referred to in subparagraph i€ as
follows, namely --

(a) the identity of the data controller,

(b) if he has nominated a representative of thpqae of
this Act, the identity of their representative,

(c) the purpose or purposes for which the datarseeded
to be processed, and

(d) any further information which is necessaryyihg
regard to the specific circumstances in which th&adare
all are to be processed, to enable the processingspect
of the data subject to be fair.”

147. The judge rejected the argument that under sul{gardne MDU should have
given him further information than it did about tead files. The judge reached
a different conclusion on the non-lead files, whafermation had been provided
by other members. In the case of the non-lead ligekeld that the MDU, either at
the time of or promptly following Dr Roberts’s pessing the data in the non-lead
files, should have notified Mr Johnson of the easte of that data and at least of
the purpose for which it was being or had beengssed and his right of access to
and to rectify such data (judgment para. 112). sTduinclusion on the non-lead
files follows art 11 of the directive and | agreghnit.

148. However, the judge did not accept Mr Johnson’s sskion, either in relation to
the lead files or the non-lead files, that the Mb&d an obligation to consult Mr
Johnson about the processing exercise or to ihisteepresentations upon it.

149. In my judgment the judge was right to hold that tagness principle did not
require this. For the reasons explained abova,general proposition a party to a
contract cannot in my judgment use the fairnesscjple as a means of upsetting
any contractually permitted use of information weas here, processing was
foreseeable. | see no basis for displacing thiege proposition in this case.

150. The judge also held, after a detailed examinatiosach of the files, that none of
the summaries of the information extracted fromftles for the purposes of the
MDU'’s risk assessment policy was unfair. The pnéstgon of information in the
summaries was inevitably assessed by the judgéemasis of that policy and
although Mr Howe has taken a number of points ofaileon the judge’s
conclusions on the summaries he has not in my jedgrshown that the judge’s
findings on the summaries were not ones which reeméitied to make.

Reference to the Court of Justice
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| agree with Buxton LJ that no request should bderta the Court of Justice for a
preliminary ruling in this case on the interpredatiof the directive. Although |
have come to a different conclusion from Buxton dmhgmore LJJ on the
processing issue, my conclusions on the causagreimean that, even if | had
agreed with him on this issue, the appellant woudd have succeeded. The
interpretation of the directive is accordingly rwttical to the outcome in this
case. It is not suggested that any point of Conitydaw arises on causation.
Different considerations would have arisen if theamng of the directive had
been critical to this court's decision.

Disposition

152.

For the reasons given above, | would dismiss tippeal but allow the
respondent’s notice in part.

Lord Justice Longmore:

153.

154,

155.

156.

157.

My Lord and My Lady have analysed the provisionstloé Data Protection
Directive (95/46/EC) and the Data Protection Ac889n a way that | could not
hope to emulate. Since they are divided on thettprewhether the inputting of
information (by an individual such as Dr Robertsjoi an automatic computer
system constitutes automatic processing for thepqaes of the Act, | should
express my own view. As | agree that the decisiorelation to this point is not
decisive for the purpose of the disposal of theeapd shall do so only shortly.

Both the Directive and the Act require that anyoaudtic processing of personal
data shall be done fairly and lawfully. Articlel3(of the Directive provides that
the Directive is to apply to the processing of dat®lly or partly by automatic

means. The Act is to the same effect.

To my mind when an individual decides what inforimatto put into an automatic

system, he or she is not automatically processiagihformation either partly or

wholly. An exercise of judgment by an individuglnot automatic at all. Indeed
it is the antithesis of automaticity. It might déferent if the information was

being automatically inserted into a computer buthis case, although the RAR
form was created on computer by Dr Roberts it wasantomatically processed at
that stage. It was fed in by the exercise of hujudgment.

Mr Howe QC for Mr Johnson had an alternative argoinvé that one had to look
at the whole process from the origination of a fiethe creation of the Risk
Assessment Group Pro Forma and, if there were atoretic processing in the
course of that operation (which there was), theergwpart of that process
including the exercise of judgment in creating R#&R form would be covered by
the Directive and the Act. There is no languagéehe Directive which would

justify that approach. In any event, the issueamy particular case is, in my
judgment, whether the processing of the informatidmnich is complained of as
being unfair is or is not automatic processing.it i§ not, that is the end of the
matter.

It is for these short reasons that | agree withtBax.J on the issue of automatic
processing.



158.

159.

160.

161.

One of Mr Johnson’s arguments on the later pathefcase was that the MDU
policy of taking into account incidents of whichethhad been informed but not
taking into account any outcome or any explanatwifered by the member was
an inherently unfair policy. As a free-standindpsussion, it is a submission with
which it is possible to have some initial sympathut that initial sympathy is
rapidly dispelled when one considers the practioglications of any other policy
from the point of the MDU as set out by the judgeparagraph 123 of his
judgment. It is, moreover, worth adding that assest of risk by reference to
allegations without further reference to explana&ior outcomes is by no means
unknown to the law.

Thus this court has recently decided in relationatadoctor that there are
circumstances in which it may be justifiable toussan “Alert Letter” to Health
Authorities when a number of allegations of sexasfault have been made
against him even though the doctor was never ctewim the Crown Court nor
disciplined by the General Medical Council in redatto such assaults, sBe(Dr

D) v Secretary of State for Healfp006] EWCA Civ 989.

Perhaps more relevantly for the purposes of thegmtecase it is almost a truism
that in the law of insurance it is necessary foragmplicant for insurance to

disclose any material allegations that have beetenagainst him or her. This
applies not merely to unproved allegatioBsptherton v Aseguradora Colseguros
SA[2003] EWCA Civ 705, [2003] 2 All ER (Comm) 298 theven to allegations

which, after the placing, have been held to beefaélorth Star Shipping Ltd v

Sphere Drake Insurance PJ2006] EWCA Civ 378, [2006] 2 Lloyd's Rep 183.
The apparent distaste with which the court arrigéthe latter conclusion in the
circumstances of that case does not detract frenfabt that any insurer (and
indeed anyone such as the MDU arranging for otteesovide insurance) needs
to know about incidents more than outcomes or egpians.

Against this legal background it is, in my judgmemhpossible to designate
MDU'’s policy as in any way unfair for the purpodetioe first principle set out in
part 1 of Schedule 1 to the Data Protection Act8.3%en if the Act otherwise
applies.



