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Mr Justice Eady :

1.

On 17 and 18 November 2010 the Claimant, througil dnlinson QC, launched an
application for an interim injunction against thigeblishing groups. [redacted]

[Redacted]
[Redacted]

The matter had originally come before the courtl@morning of 16 November on
the application of News Group Newspapers Ltd, thloMs Page QC, who sought to
have the original injunction set aside on the gtbtivat her client wished to publish
information about the Claimant which would othemvisndoubtedly fall within the
scope of the restrictions imposed by Sir CharlesyGiWhen the new application was
launched, of course, her arguments were developeavdy of response to Mr
Tomlinson’s application for a fresh injunction.

In the light of such well known cases @ampbell v MGN Ltd2004] 2 AC 457 and
Re S (A ChildJ2005] 1 AC 593, it is clear that an applicant wéeeks to restrain
publication of personal information will need topapach the matter in two stages.
First, it is necessary to demonstrate that he hassonable expectation of privacy in
respect of the subject-matter in question, havegard to Article 8 of the European
Convention on Human Rights and Fundamental Freedontis that hurdle is
overcome, it next has to be shown that there iscountervailing public interest
sufficient to outweigh his right to protect thatarmation. At the second stage, the
court will apply what has been termed “an intenseu$” to the particular
circumstances of the case, in order to arrive @ttarmination of where the balance
lies between the competing rights concerned. is ¢hse, it is for the Claimant to
show, if he can, that the information of which podétion has so far been prohibited is
still properly to be regarded as private and thate is no reason why the competing
interests of the Respondents, or any of them, uAdicle 10 of the Convention
should prevail.

| was told in the course of the hearing that MGN htad no intention of publishing
relevant material and it resisted any order beiragenon that ground alone. Ms
Jolliffe on behalf of Associated Newspapers Ltdnse@ to be without instructions as
to any intention on the part of her client. | wagerred to the well known words of
Lord Dunedin inAtt.-Gen. for Canada v Ritchie Contracting and Syppompany
Ltd [1919] AC 999, 1005 to the effect that no one ohtain aquia timetinjunction
by merely saying Timed; he must aver and prove that what is going oreisulated
to infringe his rights. It is not enough to show anwillingness to offer an
undertaking.

After the hearing, Mr Tomlinson went away and dititee dredging. He came up
with a Chancery case from February 18&hafto v Bolckow, Vaughan & ¢b887)
34 Ch D 725, 728-9. He relied on the judgment bitt§ J for the proposition that, “
... where persons claim to have a right to do a thewgn though saying they have no
present intention of doing it, they are properiparto a bill for a declaration and for
an injunction”. The factual scenario, however, veasnewhat removed from the
present. The Ecclesiastical Commissioners wemslof the manor, from whom a
lease was held by the First Defendants. They édito be entitled to work coal
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under the Plaintiff copyholder’s land by virtue thieir rights under the lease. The
Commissioners were in those circumstances heldet@rbperly joined as Second
Defendants, since they claimed the right to workldbemselves — although not
having done imodo et forma Chitty J added:

“I have always understood it to be the settled fiwachat when
a person claims a right, that is a ground for mgkiom a party
to an action for an injunction.”

Moreover, the Commissioners were alleged on thersient of claim to be taking
profit with respect to the wrong done.

Leaving aside the context of property rights, | believe that the doctrine for
which Mr Tomlinson contends would be consonant wittodern Strasbourg
jurisprudence on Article 10 of the European Connnt It is incumbent upon this
Claimant to show that it is necessary and propoati® to impose restraint on MGN
Ltd and Associated Newspapers Ltd because of esedehan apprehended wroag
their parts It would be a new, and rather retrograde, dgarakmt if one could obtain
an injunction against someone merely because hmeadathe right to exercise his
freedom of speech. In that context, the jurisdittio grant an injunction has always
been regarded as “delicate”. If it is necessamgsort to late Victorian case law, then
there are well known authorities to support thiprapch from that era: see e.g.
Quartz Hill Consolidated Mining Co v Befl882] 20 Ch D 501Coulson & Sons v
James Coulson & C@L887) 3 TLR 846, CA, anBonnard v Perrymaifl891] 2 Ch
269, CA.

Mr Tomlinson was unable to provide any substangveélence of an intention or
threat to publish on the part of either of thessugs and accordingly the applications
against them must be dismissed. The applicatios pvanarily directed to News
Group Newspapers, where the intention was notspuie.

The information in respect of which the Claimanekseto maintain confidentiality
falls within a very narrow compass. In 1968 he nedra lady with whom he had
four children, who are now grown up. The marriggk subsists. In the meantime,
from about 1976 he developed a relationship witbtleer woman with whom, in
1979 and 1981 respectively, he had two childrebviQusly, they too are now adults.
For many years, however, the Claimant managed &p kige information about his
“second” family secret, to a greater or lesser mxteHow far he succeeded in this
intention has been a matter of debate in the lighthe limited evidence available.
The position now is that, finally, all members detClaimant’'s “first” family are
aware of the situation, although | am told that ohkis daughters was only informed
two or three weeks ago. She was told by her hushano himself had known of the
“second” family only since the beginning of lastye

The Claimant’s case is that the information is narenwidely known than among his
two families and that it is not public knowledge says that he still has a reasonable
expectation of keeping his “second” family secnetthe sense that he should not be
identified as being the father of the two childrenquestion or as having had a
relationship with their mother.
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| need to explain how it is that the informatiorsieecome of interest at this point and
why TheSunnewspaper wishes to make it public by way of atligsive” story.

It so happens that the daughter who only found regently about her father’s

“second” family is married to the chef and busimeas Gordon Ramsay. The
Claimant was until recently associated with GoréRamsay in business. He was the
chief executive of Gordon Ramsay Holdings Ltd andrdén Ramsay Holdings

International Ltd which, together with various sulries, constitute the Gordon

Ramsay Group. In October of this year, however Glaimant was dismissed.

Since that time, there has been a very public signmatch between Gordon Ramsay
and the Claimant in the columns of various newsgapeEach of them has been
making unappetising allegations about the othemhis Thas not been confined to
business matters. | was shown, for example, aarfdgtter” from Gordon Ramsay to
the Claimant’'s wife in which he refers to her estyjament from her daughter (Mrs
Ramsay) and her grandchildren and calls for a @egfeeconciliation. On the other
hand, the Claimant for his part puts the blame tfer estrangement on Gordon
Ramsay.

So far, one topic that has not been deployed idabeof the Claimant’s “second”
family, although some of Gordon Ramsay’s remarkslccde taken by those with
knowledge of it as being “broad hints”. He hasredd to the Claimant’'s “complex”
lifestyle in theEvening Standardn 10 November and apparently linked it to the
grounds for dismissal. The Sunwishes to take this further, on the basis of an
unidentified “source”, who must clearly be very sdoto Gordon Ramsay, and to
explore also the potential relevance to this putde of the impact of Mrs Ramsay’s
recently acquired knowledge about the “second” kami

| have seen a witness statement from ChristopharoRlidead of News athe Sun
which contained the following passages:

“10. On Wednesday 10 November 2010 one of the tegsor
in my team told me that he had spoken to one of his
sources about the Claimant and the reasons for his
dismissal from Gordon Ramsay Holdings. | cannot
reveal the identity of the source because the
information they had provided to the reporter was
given on a confidential and/or ‘off the record’ fiet
for publication) basis. However, | am aware of the
identity of the source and can confirm that therseu
is a reliable and regular source, having provided u
with information previously which has been accurate
reliable and resulted in published stories.

11. The reporter went on to tell me that during his
conversation with the source, the source confirtoed
my reporter that the reason the Claimant was sacked
from Gordon Ramsay Holdings was because it had
been alleged that the Claimant had been using
company monies to fund his ‘second family’, nameely
second family outside of his marriage.
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12. The same reporter subsequently sought ‘on dééer
for publication) confirmation from the Claimant’'sRP
representative, Phil Hall of Phil Hall Associates,
respect of the allegation that the Claimant wageshc
from Gordon Ramsay Holdings because the Claimant
had been using company monies to fund his ‘second
family’. My reporter told me that when he put this
allegation to Mr Hall, Mr Hall simply referred my
reporter to the Ordei.g. that of Sir Charles Gray in
January 2009 and refused to answer any further
guestions in respect of the allegation. ...”

Against that background, Mr Tomlinson submits thathing has changed since the
order was granted in January 2009 and that hisitcigestill entitled to protect the
existence of his “second” family from the pryingesyofSunreaders. Ms Page, on
the other hand, submits in the first place thateghe no reasonable expectation of
privacy in respect of this “second” family. In aayent, she argues that the Claimant
has introduced a whole lot of private family matterto the public domain together
with his own side of the story about his recentrdssal. She argues that the two are
inextricably intertwined and that it would be umféor his account to remain before
the public without the full story coming to lighAs | have recorded, the evidence of
Mr Pharo indicates thathe Surhas information to the effect that the dismissabw
connected to breaches of duty on the Claimant’'s pdrereby company funds were
misused in ways that were linked somehow to hisded” family

| have no idea whether this allegation is trueis Itertainly denied by the Claimant.
On the other hand, if this were an application fiethon a cause of action in libel
(which it is not), it would be quite clear in theght of the rule inBonnard v
Perryman cited abovethat the Claimant could not prevent publication soich
allegations if the newspaper intended to proverttneth. The hurdle is not quite so
high in the context of privacy, since in the ligits.12(3) of the Human Rights Act
1998 an applicant only has to demonstrate that dxgldvbe “likely” to succeed in
obtaining a permanent injunction at trial. A judgesuch circumstances has to come
to a conclusion on the basis of the limited evideravailable at the time the
application is made. This principle was considdsgdhe House of Lords i€@ream
Holdings v Banerje§2005] 1AC 253, where guidance was given.

One of Ms Page’s arguments is that, if there islewe available of wrongdoing on
the Claimant’s part in relation to the dischargehs duties to the Gordon Ramsay
Group, that is a matter whidrhe Suns entitled to draw to the attention of its reader
Even if there is g@rima facieright to privacy in the information, she suggesist it
could be overridden in these circumstances beaafutbee public interest in exposing
wrongdoing or misfeasance. In any event, thei@ risk of the public being misled
unless they are given the other side of the stdvioreover, without the benefit of
disclosure or cross-examination, it would be veffiadlt for a judge to be satisfied
on the balance of probabilities that the Claimaas\going to be in a position at trial
to demonstrate that the source’s allegations walgef The basis of the allegations
remains somewhat hazy at the moment, but as a mudtiginciple it would be for
The Surto make its judgment on the source’s reliabilitg 4o take the consequences.
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Logically, the first issue to be determined is wigetthe Claimant is able to persuade
the court that he has a reasonable expectationwalqy in respect of the information
about his “second” family.

Mr Tomlinson has submitted that it is well estaidid that the law will recognise an
entitlement to privacy in respect of personal refethips, including those which
happen to involve adultery. That has been dematestrin a number of cases since
the House of Lords decision dampbell v MGN Ltdcited above: see e.§SG v
GSA[2009] EWCA Civ 1574. Even then, of course, mugh depend on the facts of
the particular case. Generalisations are bestiadoi The court may have to consider
the extent to which the relationship in questios haen conducted in secrecy. In the
recent case dbonald v Ntuli[2010] EWCA Civ 1276, for example, the Claimantha
been unable to demonstrate in the light of comfigctevidence that the relationship
had not been conducted openly, in the sense of being wegther in public places
and at social gatherings. It was not suggestedebher, that it had attracted media
publicity. Even so, the injunction was refused.

On the other hand, ibord Browne of Madingley v Associated Newspapeig2Q08]
QB 103, at [61], the Court of Appeal thought that.” there is potentially an
important distinction between information which nsade available to a person’s
circle of friends or work colleagues and informatiwhich is widely published in a
newspaper”. This rather suggests that the ambiprofacy might extend to a
relationship which had been conducted “openly” &mbng a limited circle of friends
or acquaintances. It is not easy to see how farvtbuld go. The Court of Appeal
was not purporting to lay down any general ruleudlio It certainly cannot be taken
to mean that there is always a reasonable expattafi privacy in respect of any
personal information merely because it has not béeiely published in a
newspaper”.

In the present case, there is evidence of a somdintited nature from the Claimant
himself as to his relations with the “second” famaind he asserts quite strongly that
secrecy has been largely maintained over all thieaes. On the other hand, in one of
his witness statements he claimed to have playedl part in the upbringing of the
two children concerned.

Ms Page argues that being the father of a famibatiser different from conducting a
clandestine affair, since it inevitably has an edatmof what one might call “public
interface”. One would expect a parent who playédadllgart in his children’s lives to

have been acquainted from time to time with thédebin’s teachers, with their school
friends and, in turn, with their parents.

The Claimant expanded on the degree of his invoérérm a supplemental statement
of 18 November:

“Aside from professional advisors to whom | haddisclose
the information so as to make financial provisionrhy second
family no one outside of my second family knew die t
existence of my second family until | began thecpss of
informing my immediate family, by which I mean tbkildren
of my marriage and my wife. So far as | am awée dnly
people, save for professional advisors (and thoke wow
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know the information as a result of these proceagsjinwho
know of the existence of my second family are mijdcen and
their spouses and my wife. Aside from Gordon, lreshaware
that anyone within Gordon Ramsay Holdings knows.”

He later qualified the last sentence. There is gy one other person within the
Group who knows about the “second” family, althowstle originally came to hear of
it in a professional capacity. She was at one tmeeClaimant’s accountant.

It is to be noted also that the two children oft tlaanily bear the Claimant’s surname
and, indeed, that the son has his father’s firatanas well. The mother too adopted
his name by way of deed poll. Thus, she and tiidrehn all share his surname. As to
their birth certificates, however, she chose notleémtify the Claimant as their father.

Ms Page suggested that the original and primargoredor maintaining secrecy was
that the Claimant’s wife and “first” family shoulabt find out. That need has now,
finally, been extinguished.

Now, much of the emphasis is put by the Claimantttes adverse impact of any
publicity on the members of his two families. Iedehe has said in his evidence that
he is, for himself, largely indifferent to what e in general, an&unreaders in
particular, may think of him. There is, in thisseano evidence from any other family
members as to what he or she thinks might be tihgopal consequences of press
intrusion for them (as there has been in some athses), but it is not difficult to
imagine how distressing and inconvenient this might Sometimes, where a parent
becomes the centre of media attention, whethemgiyl or not, there will inevitably
be an element of unwelcome fallout for the childrdnis clearly right to take such
matters into account: see el@pnald v Ntulj cited above, at [24]. That is because
their Article 8 rights are likely to be engagedetYt is a consideration that is likely to
be given more weight in the case of younger or nvoiteerable children, or where
there is, for example, evidence of particular meataemotional fragility, as if€C v
AB [2007] EMLR 312. Sometimes, the fallout of pultiicon innocent bystanders
may be unavoidable.

One must not confuse, so it seems to me, the guestiwhether there is a reasonable
expectation of privacy in relation to certain infation, such as the existence of a
family or family connection, with that of whethexbioid publicity would be likely to
involve harassment or intrusion in the immediateerafath. They appear to be
distinct issues. In the case of an everyday undioaipd familial relationship, a
paterfamilias who attracts adverse media attentmudd hardly seek to protect his
wife and family from that outcome by claiming alrigo keep their relationships with
him confidential. Is it appropriate that a doubleserial paterfamilias should in this
respect be placed in a stronger position? | wdalde thought not. One has to ask
the question, aside from potentially adverse outxymvhether the mere fact of the
family relationship in itself should be regardedoasate information.

One factor mentioned was that the daughter of dlag@nt’s “second” family was
married in the United States a while ago and hisewappears on her marriage
certificate. That is something that can be establil with diligent research, but | do
not believe it carries much weight in the presertuenstances. Twenty years ago,
when the Calcutt Committee was looking at issues pdfacy and making
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recommendations to Parliament about possible clsaingde law, it was thought that
no protection could be extended by law to inforomatinat was placed, or required to
be placed, on a publicly accessible register (@rths, marriages and death$}eport

of the Committee on Privacy and Related Mat{&390 Cm 1102). It would make
for a clear and comprehensible distinction. Théaiclv was to be made publicly
available was viewed by the authors of the repsrbaing the antithesis of private
information. Yet, as the years have gone by, & li@come apparent that Convention
jurisprudence and developments in English law allemmuch greater flexibility (and
thus entail also greater uncertainty). It all degseupon a close analysis of the facts.
It has to be recognised, for example, that inforomaavailable on the Internet is not
necessarily of itself to be regarded as beyondatlves protection. It is appropriate to
ask whether the material has become so publictktieae is no longer any realistic
prospect of maintaining privacy. see ett.-Gen. v Greater Manchester
Newspapers Lte001) 145 SJILB 279 at [28]-[33].

In this particular case, it would be unreal to sgjgthat the mere fact that the
Claimant was identified on an American marriagdifteate means, of itself, that any
expectation of privacy has gone.

It is often an important factor, on applicationstlns kind, to make an assessment of
the individual claimant’s own attitude towards tmaintaining of privacy or secrecy
and the importance he seems to attach to it iigheof the evidence. Ms Page drew
attention to this Claimant’s personality, as it eges from the interview he gave in
theMail on Sundaywhich she characterises as “robust”. He appedrs a man who

is able to look after himself and give “as goodhasgets”. | rather agree. Itis a
factor to be taken into account, but it does naessarily mean that he is not entitled
to seek the protection of the court in respect afters in his life that are genuinely
private.

Here, | should also bear in mind the content of inegs statement from the
Claimant’s solicitor, Mr Gideon Benaim, which wasepared with the original
purpose of meeting Ms Page’s application to disghdhe injunction granted by Sir
Charles Gray. In paragraphs 8 and 9, he indictitatdithe Claimant had instructed
him, albeit with reluctance and partly with costsnind, that he would be prepared to
consent to the lifting of his anonymity. It woubd a consequence of that, at least,
that his extra-marital relationship would comeight, since Sir Charles referred to it
in his publicly available judgment (although theai@ant himself neither admitted
nor denied it). It is important to note, howeudiat “ ... he is reluctantly consenting
in the face of the pressure placed on him by thdiaie It may, therefore, not be
entirely fair to interpret that consent as indicgtithat he no longer attaches
importance to maintaining privacy. Why else woldnow be applying afresh?

Mr Benaim continued in paragraph 10:

“ ... I do not believe that the apparent new approlaghhe
court correctly balances Article 8 and Article ights as the
lifting of anonymity in these particular circumstas would
inevitably cause immense distress to the Claimamdt his
family. In my view this situation is a wholly faseeable
consequence of the new regimen which is now bexpipeed
by certain elements of the media not in relatiormatters of



THE HONOURABLE MR JUSTICE EADY KGM v News Group Newspapers & ors

Approved Judgment

35.

36.

37.

38.

39.

40.

genuine public importance, but in relation to irdrgly private
matters such as is the case here”.

Against this background, has it been establishatl ttre Claimant has a reasonable
expectation of continuing to keep secret the fadti® “second” family? | am not so
persuaded.

| would accept that Article 8 is certainly engagedfar as concerns the Claimant and
the members of both his families. Yet there isquestion of intruding, by any
proposed publication, into intimate matters intémoathe “second” family or to the
Claimant’s extra-marital relationship. It is a fbdact” case; that is to say, the court
is concerned only with the bare fact of the faritedationship (as was the case, for
example, inDonald v Ntul). Factual information of that kind may sometinmesolve

a relatively low degree of intrusion. It may basenable to treat it discreetly, but that
is not the same as enforcing a right to keep iteteis-a-visthe right of another to
exercise freedom of speech by referring to it.thia circumstances of this particular
case, | would hold that there is, at this stagereasonable expectation of privacy as
to the fact of the “second family”.

In case | am wrong about that, however, | shalbgdo the “intense focus” and the
“ultimate balancing exercise” required at stage.two

There seems to me no inherent public interestenntiere fact that the Claimant has
for many years had a “second” family. He is ngiudlic figure or someone who has
made public pronouncements about private moralitye is an ordinary private
citizen. Moreover, it can no longer be convincingrgued that, merely because he
has recently “gone public” about some family matteimself, therefore his whole
family life is thereby opened up to media exposufée so-called “zonal” argument
has become discredited since at least the deatditime Court of Appeal four years
ago inMcKennitt v Astj2008] QB 73.

There is, on the other hand, a potential publiergdt in the exposure of wrongdoing
such as, for example, breach of fiduciary dutyhe misappropriation of corporate
funds, so as in certain circumstances to overridetherwise legitimate expectation
of privacy: see e.d.ord Browne of Madingley v Associated Newspapeds tited
above. So too, there is a public interest in @nguso far as possible, that the public
is not misled or given an unduly slanted pictur@tigh the public pronouncements of
an individual who has become, for one reason orthamp the focus of public
attention: se€ampbell v MGN Ltdagain cited above. It will be recalled that Ms
Naomi Campbell had made public statements disavgpwier involvement in the
misuse of drugs. That was a factor which tendedoverride her reasonable
expectation of privacy in relation to her attendsmnat a drug rehabilitation clinic.

In the present case, Ms Page’s clients wish to tla¥epportunity, in reliance upon
their well placed source, to publish allegationatieg to the supposedly true reason
for the Claimant’'s dismissal from the Gordon Ram&apup, which was said to
involve his having misapplied corporate resourcesame way connected with his
“second” family. That the newspaper is entitleditosubject, of course, as always, to
the constraints of the law of libel. The Claimaatnot rely on the law of privacy to
prevent that, any more than could Lord Browne ofdMgley in relation to his
alleged misdirection of BP personnel and resources.
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Furthermore, | referred earlier to the Claimanighly publicised attacks on Gordon
Ramsay, both in relation to the way he runs hisiness and as to his supposed
responsibility for the breakdown of relations betwehis wife and her parents. It
seems that there may be another side to this, latdthiie estrangement may not be
wholly unconnected with the Claimant's double lié&ad Mrs Ramsay's recent
discovery of the true position. The Claimant candly expect to have it all his own
way and to use the court’s processes to cover aptrtie position or to prevent
Gordon Ramsay from responding to his allegationsubing the full facts at his
disposal. It can thus be readily understood, is particular case, that it would be
very difficult to draw hard and fast boundarieswestn “zones” — whether business or
familial in nature. According at least to the npager’s source, the two seem to be
intertwined.

There is much no doubt in dispute and, at thisestdgs impossible for the court to
come to a definitive conclusion as to where thehtidies in relation to these very
public quarrels — relating, as they do, to bothimess and family matters. The
appropriate course for the court to take, aBamald v Ntulj cited above, is to ask in
accordance with s.12(3) of the Human Rights Act8L.@®ether it is satisfied, on a
balance of probabilities, that the Claimant isél) to succeed at trial in establishing
his entitlement to a permanent injunction to protee information about his family
circumstances; that is to say, because there emedralreadyto be no justification
for overriding his éx hypothegiright to keep the existence of his “second” famil
secret. | am not persuaded and, in accordance mythduty under the statutory
provisions, | must therefore decline to grant theerim relief now sought. | cannot
say that it would be necessary or proportionatéheeiin the interests of the
administration of justice or for the protection ofie Claimant's legitimate
expectations in respect of Article 8, to restrioe freedom of expression of any of
these Respondents. Accordingly, the circumstaacesrather different from those
confronting Sir Charles Gray in January 20009.

On the other hand, as contemplated by Lord Nichall€ream Holdingsat [22], it
may sometimes be appropriate to grant an injunabiora temporary basis for the
purpose of enabling one or other of the partigesbthe issues on appeal. Subject to
that consideration, there is obviously no reasory wWe contents of the judgment
should not be publicly available.



