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The Honourable Mr Justice Stadlen:

1.

There are before the court applications by the t®oaining defendants to this libel
action to strike it out as an abuse of processy Tokow an unsuccessful application
to Master Rose by the second defendant, Mr Hitonsummary judgment based on
separate defences under section 1 of the DefamAt6r1996 and Regulation 19 of
the Electronic Commerce (EC Directive) Regulatigf2. My judgment disallowing
Mr Hilton’s appeal against the refusal of MastersR®ao give summary judgment on
the latter ground has the neutral citation numBédp] EWHC 690 (QB).

This claim and the background to it are closelatedd to another libel action brought
by the claimant, Ms Kaschke against David Osleteéd reliance is placed in support
of the applications to strike out this action oe fhdgment of Eady J given on 13
May 2010 [2010] EWHC 1075 (QB) in which he gave ta@asons for striking out Ms
Kaschke’s claim against Mr Osler in that actiontself an abuse of process.

In both actions Ms Kaschke seeks damages for Ibsgputation arising out of
allegedly libellous blogs, in this action writtely the first defendant, Mr Gray and
posted on his own and Mr Hilton’s websites andhia bther action written by Mr
Osler and posted on his website. In this actiorOddecember 2009 Master Rose
ordered that “the claimant’s case on meaning im@ance with Practice Direction 53
paragraph 2.3 be limited in the case of her claganrest each of the First and Second
Defendants to the following meaning, namely thatdlaimant was once suspected by
the West German authorities to be a member of Baddeahof, the terrorist group
that carried out bombings, robberies and murder.the Osler action Ms Kaschke’s
complaint was that Mr Osler’s blog falsely suggdstieat she had been accused of
being a member of the Baader-Meinhof terrorist grou

In the Osler action Eady J, having reviewed thekgamund, including things written
by Ms Kaschke and admissions made by her, heldetext if the jury came to the
conclusion that none of the defences raised by BleiCcould succeed he could not
imagine that the damages would be other than veest. He took the view that any
such award would be out of all proportion to theagiand money spent on the
litigation and in particular to the cost of a twceek jury trial. He came to the
conclusion that that was one of those unusual dasekich the doctrine of abuse of
process as discussed by the Court of Appedaimeel (Yousef) v Dow Jones and Co
Inc. [2005] QB 946 should be applied. Accordingly heisk out the action on that
ground.

In support of their applications in this action ray and Mr Hilton advance two
submissions. First they submit that the claim is #ttion is an abuse of process for
broadly similar reasons to those found to exisEbgy J in the Osler action. Second
they submit that for Ms Kaschke to proceed witls thetion despite her claim in the
Osler action having been struck out is for thasomaan abuse. They submit that the
meaning to which Ms Kaschke is confined in thisecesessentially identical to the
initial words of Mr Osler’s article, which is if gthing even stronger. Mr Osler and
indeed anyone else have been free since the Qien avas struck out to repeat the
words complained of in the Osler blog. Reliancplaced on the decision of Eady J in
Schellenberg v British Broadcasting Corporatif2000] EMLR 296 especially at
319.



Background

6.

Ms Kaschke is a political activist resident in Eashdon. She is of German birth but
has lived in England since 1977 and is now a nbrecBritish citizen. She has run a
number of websites. She was for some time a mepfltbe Labour party, which she
left in 2007 to join the Respect party. Mr Gray Wwofor Tower Hamlets Council and
is an officer of Unison. He was also elected as eaber of Newham Borough
Council in the local elections in 2010, represamtihe Labour party. He writes a
weblog called John’s Labour blogjat the url_http://grayee.blogspot.cofie is also a
contributor to the websiteLabour Homé& Mr Hilton is a Labour Party political
activist who has operated and managed several t@sbhsile stood as the Labour
candidate for Chelsea at the 2010 general electiorongst his online ventures was
the website Labour Homé& which he set up to be a forum for members aniliats

to engage in debate about the Labour Party, asHare information about events and
campaigning.

It is common ground between Ms Kaschke and thendiefiets in both this action and
the Osler action that in the mid 1970s she wastaten West Germany by the police
and spent 3 months in prison, following which sheswwaid a sum of money by way
of compensation for wrongful imprisonment. It is@lcommon ground that on or
shortly before 7 April 2007 Ms Kaschke posted aiclar on one of her websites in
which among other things she referred to her aaedtcomplained about an article
which had been published in the German magazineSpergel in the 1970s. The
essence of her complaint was that Der Spiegel asely linked her to the Baader-
Meinhof gang, the name given by the media to defagroup of urban terrorists who
had carried out acts of violence, terrorism anddaur

On 7 April 2007 Mr Osler under the heading “Respaeimber’s ‘Baader-Meinhof
link”, published an article alongside a photograghMs Kaschke on his blog at
www.davidosler.comThe blog was in these terms:

“Johanna Kaschke — recent defector from New Labiour
Respect — was in the 1970s held in custody in legiven
Germany, charged with support for the ultraleftiziader-
Meinhof terrorist group.

“Ms Kaschke — pictured left — denies any wrongdoaithough
she admits to having organised some sort of begiegfit

‘All | ever did was organise a music concert in thaversity of
Wirzburg Mensa. This got me sacked from my jobhen t
University bookshop Schoningh and | also thennoghome.’

She has recently launched a complaint againstriga@erman

news magazine Der Spiegel for an article it wrbtee decades
ago, naming her in this connection. Rather thamgryo hide

any of this, Ms Kaschke has commendably chosemradsto

post a copy of the story on her own website. Shesgm to

write:



'l can safely say | never met any of the other gessamentioned
in the article and got released after three morahgrison on

remand and was paid compensation for wrongful dreesd

imprisonment two years later.'

If we take this account at face value — and | haweeason not
to — the worst she stands accused of is youthflyl. fafter all,
many young people attracted to far left politicstive 1970s
were passively sympathetic to groups such as thadda
Meinhof gang. Most have subsequently been rehatatit

Former Angry Brigade suspect Angela Mason thess tagsts
an Order of the British Empire gong and sits onngos. Even
| used to wear a Brigate Rosse T-shirt, as moddigdoe
Strummer. Ms Kaschke appears to have come to qailierms
with all this:

'Frankly | cannot understand how such educated emsity
graduates like the Baader Meinhof people fell tus tillusion
that the state is only a paper tiger and they cam &an urban
guerrilla war against them.

'Now with al Qaeda again we have people believirey tgo to
paradise after they blow themselves up and that #re good
Muslims if they cause a lot of destruction.

‘Terrorism is the enemy of all Socialism as it ¢tesaexactly the
opposite reaction, it makes the state more rightgnvand is
likely to destroy all Socialist advances made bycpéul
negotiation.

'If I knew of someone planning a terrorist atrocitywould
definitely report them to the authorities becau&enot right. |
believe that people being put up to those guerdtitivities are
being used by some people for exactly the purpmsechte a
right-wing movement.’

The thing is, she may find that not all of her nevleagues in
Respect share her stance. Respect MP George Gglldova
instance, believes it would be morally justified f@ suicide
bomber to kill Tony Blair.

Posted at 23:58, 7 April 2007.”

On 8 April 2007 Mr Gray published on his web blogdar the heading “‘Baader-
Meinhof” losing candidate joins diss-Respect’ angieture of a red star with a
machine gun and the letters RAF the following pogt:

“Baader-Meinhof” Losing Candidate joins diss-Regpec



10.

11.

Former Baader-Meinhof suspect Johanna Kaschke, wdm
one of the 64 candidates hoping to be nominatethe@ext
Labour Party MP for Bethnal Green and Bow, haggresi to
join diss-Respec/SWP. | read about this first ia East End
Advertiser where she was quoted as saying thatetdmeon was
over the Council's decision regarding its housioticy. | was
going to run a post on why the Advertiser had thile even
consider that a reason for her defection could Hzeen her
utter failure to pick up any nominations (or | tkhirany
individual votes). A case of sougrapes rather than a
conversion while on the road to Damascus.

However, this being Tower Hamlets the story devetbave
Osler blog "Ex-punk. Ex-Trot. Unchanged attitudelpem"
(definitely not a New Labour Supporter) picked upatt
Johanna was also a former Baader-Meinhof (Also knagthe
"Red Army Faction") suspect who was detained fandths
on suspicion of being involved in terrorist actied. Baader-
Meinhof was a particularly nasty Left wing terrargang who
murdered many people in Germany mainly during tBé0ks
(and up to late 1990's). They were found to belydunded
and supported by the communist East German sealiee pthe
Stasi.

Johanna is quite open about this (and other thiogsher
website. It would appear that she was releasedowtitbharge

and that she was given compensation by the German
government for wrongful imprisonment. However, sthees
give the impression that she was involved in fuaiding
activities for the terrorists although this is wal. To be fair,
she is now firmly and openly against terrorism, ®a@wints out
that she is a small business woman who is opposeithe
minimum wage and wants more support for businesses.

| (think) that | have met her a couple of times sheé seemed
quite pleasant. However, reading her "New LabougwN
Britain" Parliamentary Section CV again, | now ursdend her
declaration on it that she managed to get throtfghwlithout
any convictions whatsoever”. | am a little concerrieat she
should describe her family as working class, armh tstate her
father was a Chartered Accountant. It seems shehigdoeen
active in the Party since Feb 2007. | note that dbes not
appear to be a member of a trade union, so shddsfibin
well with diss-Respect/SWP.”

As appears from Mr Gray’s blog it included links Mr Osler's blog and to Ms
Kaschke’s website.

On 9 April 2007 Mr Gray posted the same blog onagepon Mr Hilton’s Labour
Home website.



12.

13.

14.

15.

As can be seen both in Mr Gray’s blog and in Mre@sl blog there was express
reference to the fact that Ms Kaschke was releaffted 3 months detention and paid
compensation for wrongful imprisonment. Both blogerred to a Baader-Meinhof
connection. The Osler blog said that she had bkarged with support for the ultra-
leftist Baader-Meinhof terrorist group. The Gragdpreferred to her as having been a
former Baader-Meinhof (also known as the “Red ArRaction”) suspect who had
been detained for 3 months on suspicion of beimglued in terrorist activities. Both
Mr Osler and the defendants in this action acceat in fact Ms Kaschke was not
suspected of or arrested or charged with membedhipe Baader-Meinhof group.
They also all accept and have always acceptedvthd€aschke never committed any
offence and was not in fact a member or suppofftéhe Baader-Meinhof group or
indeed any other terrorist gang. At the hearingfront of Mr Justice Eady Mr
Dougans who appeared for Mr Osler and who appdaeéate me on behalf of Mr
Hilton (Mr Gray who was not represented adoptedDdugans’ submissions), said
on instructions that Mr Osler did not believe tiM$ Kaschke was a victim of
anything other than a miscarriage of justice.

The article posted by Ms Kaschke on her websitelwinas referred to in Mr Osler’s
blog and to which there were links in both the ©bleg and the Gray blog was not
produced in evidence either in the applicationttike out the Osler action or in the
applications to strike out this action. At the hegrbefore me as appears below there
was some controversy as to its contents.

In his judgment in the Osler action Eady J said ltfzal he not struck out the action as
an abuse of process he would have given leave emarlr Osler's defence to raise
defences of justification on a very limited bass; comment, qualified privilege and
limitation. He also noted that in the alternatigeMr Osler’s application for the whole
claim to be struck out as an abuse of process, dligBns relied on part of the words
complained of as having been published with Ms Kkss consent since the words
in question were said to derive from her own webaitd should be struck out for that
reason in any event.

The following extracts from Eady J's judgment sett ¢the basis on which the
application to strike out the Osler action as ansabof process was advanced by Mr
Dougans and granted by Eady J:

“8. It is Mr Osler's case that he only posted thetamal about
Ms Kaschke because he had seen an article publishlbdr on
her own website, at some stage prior to 7 April200deed he
provided a link to this, but unfortunately the elgi does not
appear any longer to be available on the Intermst Kls
Kaschke herself has not disclosed it. It appeaest the
attached a copy of an article published Der Spiegelin
September 1975 by way of background. This is of esom
significance, having regard to the proposed defefia@®nsent,
since it makes reference to Ms Kaschke in thesmstefas
translated):

"Suspected of having assisted a ‘criminal gangals® the
bookseller Johanna Kaschke, arrested on 10 Julyie vghe
worked in anarchistic organisations like 'Red Helpd 'Black



Help'. Near a weapons depot she has been seertwatleft
accomplices, and she is under suspicion of haviagned
bank robberies. Names appear, says a police qffitet we

have never heard before'.

9. I should make it clear that it is no part of Msler's case to
suggest that Ms Kaschke was in any way herselflwgbin
bank robberies, violence or terrorism, and he dascépat
although she came under suspicion and was impustorea
time, she was not guilty of any criminal offence.due course,
she was paid compensation in Germany for the wrdragfest.
Ms Kaschke produced in the course of the heariegotiginal
German prosecutor's document, which makes no referéo
the Baader-Meinhof terrorist group. Contrary to twisasaid in
Mr Osler's blog, she was never "charged" with sujipg that
body or "linked" to it.

10. It is now pleaded in the "Amended Defence" thate is a
defence of accord and satisfaction. This is basedtle
proposition that an agreement was entered into degtwthe
parties by way of an exchange of emails on 26 Ma2g72 Ms
Kaschke was undoubtedly at that time given a rafhteply,
but Mr Dougans goes so far as to suggest that thedebeen a
concluded agreement that she would not pursueira elgainst
Mr Osler by way of consideration for the "rightreply”. At all
events, the publication of the "right of reply“aselevant factor
to take into account when assessing the applicdiased on
abuse of process.

11. What appeared on 26 May 2007 was the following:
"Johanna Kaschke: right of reply

Johanna Kaschke (pictured) — the woman who defected

Labour to Respect after not making the Labour paréintary
candidate shortlist in Bethnal Green & Bow — hasiéed me,
following an earlier post on Dave's Part highligltiher arrest
in West Germany in the 1970s as a terrorism suspect

In line with best practice for leftwing publicat®nmembers of
the labour movement subject to criticism on thisgbhave the
right of reply:

Dear reader

Please accept my humble apology for bombarding wih
press releases lately but this is mirroring my aoral state of
shock and dismay over the untrue, recent allegationthe
press that | had once been accused of being a nreohlibe
Baader-Meinhof gang and that has been blown right of



proportion by the British and German press inclylisome
online blogs.

The reason for my emotional response is that | aaimgple and
poor person, living partly on disability related refits and
also because of some smear campaigns | obvioudy lo
customers, and so do not have the money to eitek kegal
advise[sic] before | make statements nor to employ a lawyer to
defend a libel case, as unfortunately the legalesysdoes not
provide legal aid for defamation cases, meaninggber are

not protected against press smear attacks.

Therefore Ispend £50 out of my own benefits trying to get a
High Court judge to stop a particularly nasty blagpearing

on Google, visually connecting me with Baader-Mefnand
also displaying their RAF symbol. Those who thinis funny

to report in this manner are seriously misguided.

| particularly object to this gutter press reporgrand cyber
bullying because it is simply that, sensationalisporting,
playing on the fears of the ordinary people andorépg about
things, which are completely unimportant, who woubgsibly
want to know that | had been wrongly arrested ir3.%nd
gotten compensation for it, here in the UK whilstould have
been very important if Der Spiegel had reportedt thect
besides their unrealistic reporting about me in 3%&ing sold
on the Internet for 30 years.

In fact | would not even object if just this simptde fact was
reported without all the guerrilla paraphernalia @und it,
which in fact promotes it. | object to the promatiaf guerrilla
warfare as it is not in the interest of the peamigt now.

We are suffering a right-wing renaissance and aalk tof
guerrilla, Baader-Meinhof, Al-Qaeda only serves fiib the
people with fear and to urge the governments toipuhore
repressive measurements to prevent, freedom ofmemteand
freedom of speech.

| do not deny there is a class-struggle going od Hrere was
one going on in Germany in the 60s and 70s but ulavo
strongly suggest you read the explanation in Widig [sic]
about Baader-Meinhof, which 1 think is a fair omfeyou want
to know about it.

| consider myself a victim of cyber bullying insthmatter to
create a smear campaign to discredit my life anduce it to
this. | strongly object to being visually, verbatly connected
in written form to Baader-Meinhof as | personallgver met a
single one of them and neither did the arrest watnaention
the word Baader-Meinhof, it mentioned criminal agation.



Was accused of being 'near' a storage area, whartascned
one toy pistol and other legal items. The Germatige system
found it reasonable at the time to lock up ordinaityzens on
flimsy suspicions such as this for 3 months inlt@alation.
My arrest warrant never mentioned anything about
participation in a bank robbery like Der Spiegelntiens.

| want to especially express that the worst of Hmear
campaigns originate from a New Unison Labour blogl &4am
especially disappointed that a Labour and Uniongsarger can
make such smears and misguide people by wrongiymirig
them as | have been a strong supporter of the tedemson
campaign for council housing.

The most prolific of smear campaigns is from PevBye who
also mentions my name; want to create a connedieiween
Baader-Meinhof and Respect. | strongly object ts tjutter
press sensationalism playing on people's fearmdrio create
the impression that Respect is sympathetic of dlzewarfare

by using the terminology.

The ordinary citizen has enough to cope with bemggar of
Al-Qaeda attacks, which | strongly oppose, they
indiscriminately kill ordinary citizens anywhereyimeand so
the people are rightly in fear about them but nowptt them
under even more fear by creating a Baader-Meinhoéa
campaign about me is totally unreasonable.

| have contacted each and every publication | kredvwwho
exploits this gutter press reporting and asked thememove
all mention of Baader-Meinhof with my name, | alsave
written a warning that | consider prosecution of cka
publication mentioning me in connection with Baat&inhof
and | am hoping to bring legal action against thageo think
they can earn easy money out of misguiding ordimétrgens
with their Baader-Meinhof smears.

Please note, | have never ever in my life beenictad/of any
crime ever. | can be a member of any left-wing tyali
organisation as it is my democratic right to doasoa citizen.

| am a member of the GMB Union, the Respect Pabiy,
Communist Party, | support Defend Council Housingypport
any legal people's movement, which is in the istecé the
people but | totally object to the attempts to c¢natise
people's movements and left-wing political partiegich is
really what is behind the smear campaigns of théegypress.

Yes | am aiming to pursue those people writing islblabout
me and mislead the public for compensation andulccaise
that money for my political work and to compensatefor the



damage that has been done to my reputation byileddus
press reporting.

| can only apologise that | was unable to faic] to take legal
action but this is due to the very bad rule tharéhis no legal
aid for defamation, which in fact opens the floa#gafor
rubbish press reporting, defamation and sensatisnal
because the press know that if they write about pemple
they are very unlikely to press for action as langyare very
expensive and some charge as much as £500 per hour.

| tried what | could to create a counter effectie misleading
reports about me and hope to put an end to it @rakfor all
once legal action has commenced if | find a lawydro
believes in justice and can pursue the case for me.

Thank you for reading this, which has been wridgisrpersonal
information and is not meant to represent any paltparty.

Johanna Kaschk@elephone number]

Although | believe the story to be both factualbcarate and
within the realms of fair comment, | have decidedibpublish
it as a gesture of goodwill to Ms Kaschke.

Posted at 19:32, 26 May 2007"

12. What is more, Mr Osler made it clear in thersewf the
hearing that he would be prepared to join in amgoaable and
proportionate statement reaffirming his acceptawote Ms
Kaschke's innocence.

13. In another email dated 26 May 2007 Ms Kaschkatevto
Mr Osler,inter alia:

"You can write Johanna had been arrested withimttenal
hysteria whereby the state arrested everyone ngeehiair
suspicious criteria and threw them into jail. Jatewas one of
them. In her case she was accused to be a memaeriminal
gang with the aim to commit terrorist offences. Hoer her
release and subsequently compensation paid to ber f
wrongful arrest cleared all suspicion."

It seems clear that she was troubled by the ideatibn of the
"criminal gang" as being the Baader-Meinhof grolips thus
necessary to focus on the distinction between #rel and
the specific, since this would appear to be the ptikher
complaint.

14. It is suggested by Mr Dougans that there isingt of
substance to be gained from these proceedings lyy ola



giving Ms Kaschke any greater vindication of hgyutation, if
such was needed, than that already obtained tle@es yago by
the publication of her response on 26 May 2007.sHiemits
that, in all the circumstances, the case falls iwithe doctrine
explained by the Court of Appeal rameel (Yousef) v Dow
Jones & Co Inc[2005] QB 946 It is said that there is no
realistic prospect of a trial of these issues yngdany tangible
or legitimate advantage, such as to outweigh thad¥antages
for the parties in terms of expense, and the wialdslic in
terms of court resources, and that "the game iswuoth the
candle".

15. Following the right of reply, it appears thas Maschke did
not resurrect her complaint about Mr Osler's pgstintil 28
March 2008 (i.e. after a lapse of ten months). édigh Ms
Kaschke is not prepared to admit that she postedpiegel
article, or exactly what she herself posted intreheto it on her
website, the evidence of Mr Osler seems clear eémotilis
article derived from her posting rather than froms bwn
independent research or some other posting.

16. Mr Dougans has summarised the overall effectVisf
Kaschke's posting, in the light of Mr Osler's réection. | do
not think that Ms Kaschke herself quarrels with gélceuracy of
the summary, which is to the following effect:

a) Ms Kaschke suffered prejudice because she hakgla
minor role in organising a benefit concert in aid®ed Help",
which provided legal assistance to left-wing ralican
Germany at that time.

b) She was arrested in Germany in July 1975 angested of
links to left-wing extremists.

¢) This was mentioned in ttf&piegehrticle.

d) She was released without any finding of quiltdan
compensated for wrongful arrest and imprisonment.

e) Ms Kaschke was never involved in violence and miot
meet any of the supposed extremists mentioneceiartticle.

f) She is firmly opposed to terrorism.

17. Mr Osler accepts that ttf8piegelarticle does not actually
mention any "link" between Ms Kaschke and the Baade
Meinhof group and also that her criminal proceedintade no
mention of that group. On the other hand, from d¢betext of
German political life in the 1970s, it would be aileo most
readers that the Baader-Meinhof group was one @fntiain
sources of left-wing extremism at that time. Mosople would



assume, therefore, that funds collected for thed"Rkelp"
organisation would be likely to be directed, atsteia part, to
the assistance of members of that group. In otherdsy
according to Mr Osler, it would have been implitit any
reader of theSpiegelarticle that her arrest would have been
based on some suspicions linking her with that grode
suggests that there is little substance in thendistn drawn
between being suspected of involvement with a "crangang”

in the 1970s in Germany and being suspected ofs littk
Baader-Meinhof in particular.

18. It is clear from Mr Osler's wording in the afténg post
that he was quite prepared to accept Ms Kaschkeisidof any
wrongdoing and the fact that she had been comp=hdat

wrongful imprisonment. | am quite satisfied thae thosting
does not link her to terrorism, in the sense ofgesging in any
way that she was directly linked with it or thaesdpproved of
the extremist activities. He was merely choosingigihlight an
unusual event in the history of someone who waghat
material time active in politics in London. He was, effect,

taking her own assessment of the situation at fatee. He
went on, as a matter of comment, to point up tbeyitthat she
was now linking herself with another political gpg, the

Respect Party, which contained members who thofaghéast
according to Mr Osler) that terrorism or assasnatould in

certain circumstances be morally justifiable.

19. The headline, taken by itself, would appeasuggest a
"link" with Baader-Meinhof. But it is necessaryhave in mind
two matters. First, it is clear froi@harleston v News Group
Newspapers Ltd1995] 2 AC 65that the reasonable reader
should be taken to have read beyond the headlecor@ly,
Ms Kaschke is not named in the headline and noereaduld
understand it to refer to her unless he or she et the
article. (Moreover, the headline puts inverted casmround
the word "link" and any such reader would assumeas an
allegation that had originally been made by somesse. Thus
it could be seen as akin to "reportage”. That wontut
necessarily afford a defence in itself, but it irtainly a
relevant factor to take into account when assedbimgneaning
of the offending post and the degree of gravitpeaattached to
it.)

20. The question arises, therefore, whether inigie of what
actually appeared on Mr Osler's posting, in ApfiD2, and in
the light of the right of reply published on 26 M2907, there
is anything to be gained from the continuation bkse
proceedings by way of the legitimate objectives afy
defamation action, namely the vindication or restion of the
claimant's reputation. Is there anything requirimgdication?



Needless to say, that question has to be judgedfbyence to
any marginal damage that may have been done toddshke's
reputation by Mr Osler's posting over and aboveirty@act on
it of her own posting coupled with the republicataf the 1975
Spiegelarticle.

21. InJameel the Court of Appeal addressed abuse of process
in the context of defamation in the following pagsst

"40. We accept that in the rare case where a cidilméngs an
action for defamation in circumstances where hjgutaion
has suffered no or minimal actual damage, this oumstitute
an interference with freedom of expression that nist
necessary for the protection of the claimant's tamn. In
such circumstances the appropriate remedy for diendant
may well be to ... seek to strike out the action msbuse of
process.

54. ... An abuse of process is of concern not met@lthe
parties but to the court. It is no longer the rofethe court
simply to provide a level playing field and to nefe whatever
game the parties choose to play upon it. The dswtdncerned
to ensure that judicial and court resources areogpiately and
proportionately used in accordance with the requénets of
justice. If Dow Jones have caused potential prepido the
claimant by failing to raise the points now pursusdthe
proper time, it does not follow that the court mpstmit this
action to continue. The court has other means alfirtg with
such prejudice. For instance, appropriate costsrsraan
compensate for legal costs unnecessarily incurretl ralief
can be made conditional on Dow Jones undertakibg¢onaise
a limitation defence if proceedings are now comreenmn
another jurisdiction.

55. There have been two recent developments whale h
rendered the court more ready to entertain a swonighat
pursuit of a libel action is an abuse of procede first is the
introduction of the new Civil Procedure Rules. Ritref the
overriding objective requires an approach by thertcdo
litigation that is both more flexible and more pebee. The
second is the coming into effect of the Human RigAtt
1998. Section 6 requires the court, as a publibaily, to
administer the law in a manner which is compatiblih
Convention rights, in so far as it is possible ¢tosd. Keeping a
proper balance between the Article 10 right of diea of
expression and the protection of individual repatatust, so
it seems to us, require the court to bring to a st®an abuse of
process defamation proceedings that are not sertieg
legitimate purpose of protecting the claimant'sutapon,



which includes compensating the claimant only ifatth
reputation has been unlawfully damaged.

69. If the claimant succeeds in this action andvsrded a
small amount of damages, it can perhaps be satchthavill

have achieved vindication for the damage done t® hi
reputation in this country, but both the damage dhe

vindication will be minimal. The cost of the exexeiwill have
been out of all proportion to what has been achieVee game
will not merely not have been worth the candlsyilt not have
been worth the wick.

70. ... It would be an abuse of process to contilmueommit
the resources of the English court, including satsl judge
and possibly jury time, to an action where sodit now seen
to be at stake. Normally where a small claim isugid, it will
be dealt with by a proportionate small claims pcare. Such a
course is not available in an action for defamatwimere,
although the claim is small, the issues are comalek subject
to special procedure under the CPR.

71. [Leading counsel for the claimant] submittedattto
dismiss this claim as an abuse of process woutthgd Article
6 of the Human Rights Convention. We do not consttat
this article requires the provision of a fair andljic hearing in
relation to an alleged infringement of rights whbe alleged
infringement is shown not to be real or substantidl

22. This jurisdiction to strike out as an abus@rmicess, on the
basis that the claimant cannot establish that d asal
substantial tort has been committed, has been isgdran
relatively few cases since the decision of the ColiAppeal in
February 2005. Examples are, however, to be fonidilliams
v MGN Ltd [2009] EWHC 3150 (QB)and Lonzim Plc v
Spragug2009] EWHC 2838 (QB)In each of those cases, very
different on their facts, the court applied the wswhether or
not a "real and substantial tort" had been comnhiied also
considered the question of whether any damagesvessd
might be so small as to be totally disproportionatehe very
high costs that any libel action involves. It is enportant
consideration for the court to have in mind on abuse
application that the fact of being sued at all issexious
interference with freedom of expression. That mag
appropriate in the majority of libel actions, where is
necessary to countenance such interference in tordéndicate
the rights of another person in respect of whonmea and
substantial tort has occurred. But the court mesvilgilant to
recognise the small minority of cases where thaetihegte
objective of vindication is not required or, atdeacannot be




achieved without a wholly disproportionate integigce with
the rights of the defendant(s).

23. Mr Dougans submits that this case falls witthiat small
minority of cases. He says it is a case of "no orimmal actual
damage" (sedameelat [40]). That is primarily for the reason
to which | referred earlier; namely, that the maagiimpact of
Mr Osler's posting, as compared with the revelatiom be
found on Ms Kaschke's own blog prior to 7 April ZQ@vould
be insignificant and, therefore, likely to attractvery small
award of damages (assuming all the defences Fl)prays in
aid a number of considerations:

i) Mr Osler made it clear that he saw no reasoreject Ms
Kaschke's protestations as to her innocence ofrapljcation
in violence or terrorist activity.

i) Accordingly, the only possible defamatory imatibn of
any substance is that, at one point in the digiast, she came
under suspicion by the German police in the trodildigmate
of the mid 1970s (albeit subsequently vindicated thg
recognition of wrongful imprisonment). To that exteand to
that extent only, the defamatory imputation wowld,her own
admission, be true.

iii) The only new material introduced by Mr Oslerowd
appear to be the reference to Baader-Meinhof. Measonable
readers would know, however, of the active involeamof
that group, rather loosely defined, in politicatrexnism at the
time. It is a name which would, accordingly, sprimgmind
purely from the context — as it seems to have don#&ir

Osler's case. It has to be remembered that it issmggested
that Ms Kaschke had any direct involvement with daa
Meinhof. The specific reference to that group, ¢f@re, can in
practical terms add virtually nothing to the sudmgesthat for a
period she came under suspicion of involvement extinemist
activities. It merely identifies one particular gpwithin that
broad category.

iv) It is true that Mr Osler added the comment thiae worst
she stands accused of is youthful folly". That ist ra
particularly serious allegation in any event, butcontext it
plainly relates to the activities (whatever theyr@jewhich led
her to be arrested and (albeit wrongfully) imprisonHe refers
to "many young people attracted to far left paditicwhich he
assumes is an apt description of Ms Kaschke's gtamidat
that time, but he is not even suggesting that sk 'wassively
sympathetic to groups such as the Baader-Meinhod'gat is
a general comment about young people of the pevlum have
become subsequently "rehabilitated".



v) If there had been any sting in the original 7#iAposting, it
would surely have been drawn for practical purpdsgshe
"right of reply" published three weeks later.

24. The reference to the possible assassinatidiomy Blair is

one to which Ms Kaschke seemed to attach particular
importance in her submissions, but it relates teotnembers

of the Respect Party, with which for a time Ms HKdsx
became associated. It cannot be taken to suggaststie
herself would have anything to do with politicabassination.

25. It is necessary, therefore, to try and assesat & jury
would make of the alleged injury to Ms Kaschke'sutation
against the background | have described. If thg game to the
conclusion that none of the defences raised coutte®d, |
cannot imagine that the damages would be other Veam
modest. | would take the view that any such awaodld/ be
out of all proportion to the time and money spent this
litigation and, in particular, to the cost of a tweek jury trial.

26. In the circumstances, | have come to the cemmtuthat
this is indeed one of those unusual cases in wihieldoctrine
of abuse of process, as discussed by the Courtpped@ in
Jameel should be applied.”

Discussion

16.

17.

Eady J’'s critical conclusion was that even if naieMr Osler’'s defences succeeded
any damages awarded to Ms Kaschke would be vergest@hd out of all proportion
to the time and money spent on the litigation amgbarticular to the cost of a two
week jury trial. Mr Dougans invites me to reach #ame conclusion in this action.
Central to Eady J's conclusion in my view was lasus on the distinction between
the general fact that Ms Kaschke had been suspetteeing a member of criminal
gang with the aim of committing terrorist offencasd the specific identification of
the “criminal gang” in the Osler article as beirtge tBaader-Meinhof group. He
appears to have accepted Mr Osler’'s submissionthieaé is little substance in the
distinction drawn between being suspected of inmmlgnt with a “criminal gang” in
the 1970s in West Germany and being suspectednks$ lio Baader-Meinhof in
particular. He was quite satisfied that the postirdynot link her to terrorism in the
sense of suggesting in any way that she was dirdictkked with it or that she
approved of the extremist activities. Mr Osler wagffect taking Ms Kaschke’s own
assessment of the situation at face value. Eadydlthat the question whether in the
light of what actually appeared on Mr Osler’s pogtand the right of reply published
on 26 May 2007 quoted above there was anythingetgained from the continuation
of the proceedings in the sense of whether there amgthing requiring vindication
had to be judged by reference to any marginal dantlaat might have been done to
Ms Kaschke’s reputation by Mr Osler’s posting oaed above the impact on it of her
own posting coupled with the republication of tl8¥3 Spiegel article.

As Eady J recorded in paragraphs 15 and 16 ofudigment Ms Kaschke was not
prepared to admit that she posted the Spiegeleadreexactly what she herself posted



18.

19.

20.

in relation to it on her website. However he altged that he did not think that Ms
Kaschke quarrelled with the accuracy of Mr Douganshmary of the overall effect
of her own posting in the light of Mr Osler’s relgation which he then set out. His
reference to Mr Osler's recollection was to a wsestatement which in email
correspondence after the oral hearing on this egjbn Ms Kaschke said she
received on 20 April 2010 by courier in advancehaf 23 April 2010 hearing.

In support of their applications before me, Mr Geand Mr Hilton relied on a number
of witness statements deposing to the contents ©Kikchke’'s own blog on which
Mr Osler and Mr Gray said that they based theigbldtHowever Ms Kaschke did not
accept the accuracy of the description in thosest@nts of the contents of her own
blog and applied to cross examine the makers ofstheements. Faced with the
inevitable delay and further expense which thatlditave involved, Mr Dougans on
behalf of the defendants elected to withdraw hismee on the description in those
witness statements of the contents of Ms Kaschkksg for the purpose of these
applications.

That left a somewhat unsatisfactory situation. Eddgppears to have based his
decision in part on Mr Dougans’ summary, itself dthson Mr Osler's witness
statement in the Osler action, of the contents sfkdschke’s blog. At the hearing in
front of me Ms Kaschke in response to the defenslamplications for disclosure of
her blog, stated that the blog no longer exists #ad she does not accept the
accuracy of Mr Osler's summary of its contents. Dlwugans told me that at the
hearing in front of Eady J Ms Kaschke did not atradje the accuracy of the contents
of Mr Osler’s witness statement in that action ihieln he described those contents.
Ms Kaschke’s submissions on this topic were soméwbiafused. She accepted that
she wrote in her blog that there had been an arirclDer Spiegel about her about
which she had complained to Der Spiegel and thatgibt of her complaint to Der
Spiegel to which she referred in her blog had bban the article had couched her
among terrible terrorists and in Baader-Meinhofglaege without apologising. She
also said that she mentioned in the blog that sleréceived compensation. Initially |
understood her to accept that it was probableghatincluded a link to the whole of
the Spiegel article in her blog but she subsequetidrified that what she had
intended to say was that it was probable that siskuded an English language
translation of the passage from the article whefemred to her. She also accepted that
the passages in the Osler blog in quotation mar® wrobably extracts from her
own blog. She did not tell me that she had cha#ldnthe accuracy of Mr Osler’s
witness statement at the hearing in front of Eadg an email dated 14 July 2010 two
days after the end of the hearing Ms Kaschke $etishe had had no time to make a
written reply to Mr Osler’s witness statement i fBsler action prior to the hearing
in front of Eady J on 23 April 2010 and added “hgehat | did not challenge the
submissions of Mr Osler during the hearing or otlige but the problem is that no
transcript of the hearing exists. | object thatyonbtes of the defendants or verbal
assurances of the defendants are taken into actduns not clear whether her
reference to “the submissions of Mr Osler” was maed to be a reference to his
description in his witness statement of the costenter blog.

In principle if and to the extent that Ms Kaschh&es issue with Eady J's apparent
findings in relation to the contents of her blog st out in Mr Osler's witness
statement in that action as summarised by Mr Dosigard/or with his impression
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that she did not quarrel with that summary, heragynlies in an appeal to the Court
of Appeal. | was told that Eady J refused her pssion to appeal against his decision
and that an application for permission to the CafirAppeal is outstanding. On 15
July 2010 | was sent a copy of a decision of Lawsntade on the 12 July 2010
refusing permission to appeal on the papers giasdis reason that he considered
that Eady J was plainly right for the reasons heeg8trictly it could be argued that it
would be an abuse of process for Ms Kaschke onappdication to challenge the
broad accuracy of Mr Osler’s description of theteots of her blog as found by Eady
J in his decision in the Osler action. However @&y what was and what was not
challenged by Ms Kaschke at the hearing in fronEadly J is not entirely free from
doubt and in my judgment it is not necessary fertmreach a definitive conclusion
on that issue.

The reason for that is that there is in my judgnseriicient other material emanating
from Ms Kaschke to which my attention has been dremead to the conclusion that
there is no realistic prospect of an award of nthe: very modest damages in this
action and that for similar reasons to those idiedtiby Eady J it would be an abuse
of process for this action to proceed to trial.

In her Particulars of Claim in this action Ms Kakehasserts that she was “detained
initially without a warrant. When a warrant was guoced on the second day of her
arrest it contained the possibility that she wasnseear a depot that contained items
which could be used possibly for criminal or teisbactivity.”

In her Particulars of Claim in the Osler action Ksschke asserted that:

“The fact is for the avoidance of doubt that thairdant was
arrested in 1975 under suspicion to be part ofiraical gang
that could use material for terrorist activities no proof was
provided for those charges. The fact is that th&n@nt
received damages three years later.”

In the right of reply published by Mr Osler on 26aiM2007 quoted in Eady J's
judgment Ms Kaschke wrote that: “...I had been wrgragrested in 1975 and gotten
compensation for it...neither did the arrest warraméntion the word Baader-
Meinhof, it mentioned criminal association. | waxased of being ‘near’ a storage
area, which contained one toy pistol and otherllggas...| have contacted each and
every publication | know of who exploits this gutfgess reporting and asked them to
remove all mention of Baader-Meinhof with my name...”

In the further email dated 26 May 2007 written by Maschke to Mr Osler also
qguoted by Eady J she wrote: “You can write Johdmaa been arrested within the
national hysteria whereby the state arrested eweryeeeting their suspicious criteria
and threw them into jail. Johanna was one of tHanher case she was accused to be
a member in a criminal gang with the aim to comtaitorist offences. However her
release and subsequently compensation paid toonewrbngful arrest cleared all
suspicion.”

On 9 August 2007 Ms Kaschke in an email to Mr Hilterote that she had decided to
accept his offer of a right of reply on his sitedersed by him instead of asking for
monetary compensation. She asked him to print thelevarticle. She said she was
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concerned to prevent people getting the wrong iidhed there was a connection
between Baader-Meinhof and herself and/or the Reg@aty. Included in the piece
which she wished him to publish on his website thasfollowing:

“...My brush with the law was over 30 years ago nowiring
the hysteria that broke out in Germany over the dBaa
Meinhof activities the press tried to bunch evenjifascist
person into the town guerilla movement and when dsw
arrested in 1975 | was thrown into jail at firstthaut as much
as a warrant and then released and given compemstmti
wrongful arrest two years later. Incidentally theegs in
Germany at the time wanted to connect everyone aadBr-
Meinhof who was only remotely under suspicion, mgwnist,
unionist or socialist, lawyer etcetera...it actuaibpk 40,000
police at the time to locate the real Baader-Meirtbkaorists
but everyone moving around frequently because tray to
find work or had been asked to leave by the lamdlm@came
suspicious. | didn't have a good time then like rguae
undergoes good and bad times and as in Germaihne dinte
there was still quite an atmosphere with many aktists still
being sat in local authority positions businesses$ so forth |
didn’t have it easy to cope with the result of Imgvorganised a
music concert which featured progressive Americ&nAyle
music. | had to move to find work and they threatthack into
my face.”

In 2004 on the url http://www. Whizzuk.demon.coalthor.htmMs Kaschke wrote:

“I moved around a bit, got to know people involvedhe then
student protests, got myself arrested under theriem law
because Baader-Meinhof caused a lot of destruatitimat time
and my lifestyle was highly suspicious to Germathatuities,
held in jail for 3 months, to be released withduarge.”

It is accepted by the defendants that that postagybeen deleted by Ms Kaschke. It
is however still accessible on an interest arckiteeknown as the Wayback Machine.
In its original form it appeared as part of whap@g@red to be autobiographical notes.

In 2010 Ms Kaschke drew attention to the 2004 pgsiin an article written on her
new web log at the url_http://j.kaschke.wordpressuthiome/i-am-about/libel-
cases/wayback-machine

“I have recently been aware that some old web pages my
personal website have become visible on the Wayblahine
those pages were written around 2003/04 and were fook |
was planning to write. ... was arrested under a geroharge
under the then Criminal Justice Act using terrdasislation.”

In a letter dated 1 June 2008 to Davenport Lyooig;igrs to Pressdram Limited who
were then the third defendant in this action agsnt of an article in Private Eye on
11 May 2007 Ms Kaschke wrote:
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“Further to my letter from 30 May 2008 | would ndike to
amend the contents and turn this into an offi@éker of claim.
Unfortunately this content was not in the previons and a lot
of correspondence about ideologies has been pdstesdten
ourselves that was not even present in my mindetitne my
arrest happened or all incidences occurred and yaper
reported about in a libellous manner. Also unfoatety my
previous representatives Employment Lawyers didpmovide
a full picture in their letter of claim to represenfull picture of
what led to my arrest and why | got into such ainstances,
which could make the German authorities suspiciafis
me...therefore | would like to ask you to provideubstantial
reply to this letter within 21 days as | am enggge top
barrister to represent me on 8 July 2008 in regarthe case
issued under claim HQO08X00922 in order to enabl®wanof
court settlement to avoid further costs for eiteete. | shall
also send a copy of this letter to the court...| k& job in
Cologne voluntarily and got to the home of anofriend when
| was surrounded by police who took me into custadthout
any kind of warrant and then the next day they pced one.
But | was so upset of being accused under the (wghabw
called the Terrorism Act here in the UK, then itswealled
suspicion being a member of a criminal gang) tleetdided not
to speak to the police who asked whether | wanbvedntswer
guestions. | was held in isolation and was notvatid to see a
solicitor for 6 weeks and was then suddenly reléasihout
reasons or bail conditions in September... | shathgite a
statement to submit to the court for the hearin@auly 2008
and shall provide you with a copy in good time tlog hearing,
this letter shall be included. So in summing upphmceedings,
| could either have the content of this letter ugd as
evidence as soon as you file eventually your defemchave it
used in new proceedings against you dependingeautcome
of the hearing on 8 July 2008.”

Before addressing the issue of any link to BaademRbf, it is in my view clear
beyond argument that the defendants are right banguhat, in the material referred
to above, Ms Kaschke has openly accepted that akeawested by the West German
police in 1975 on suspicion of involvement in axarial terrorist gang, although later
released and compensated for wrongful imprisonnmledeed she has admitted that
she was arrested on suspicion of being part oinairtal gang that could use material
for terrorist activities and was not only contehgtt this should be in the public
domain but positively invited Mr Osler in resportsehis offer of a right of reply to
write that she had been accused of being a menfilzecraminal gang with the aim of
committing terrorist offences.

It is no part of the case of the defendants indltson any more than it was part of Mr
Osler’s case that Ms Kaschke was a member eithégreoBaader-Meinhof gang or of
any terrorist organisation. Nor do they seek tceddfthis action by suggesting that
there is any truth in the underlying suspicions eoeld by the West German
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authorities against Ms Kaschke. Just as Mr Oslered Ms Kaschke a right of reply
so Mr Hilton, having received Ms Kaschke’s emaileti7 August 2007 complaining
that she had not received a response to a letirmplaint allegedly sent on 21 June
2007 responded in a letter dated 8 August 2007 figring the most prominent
position on his website in which to write any piedéer choice either addressing the
personal points made about her in Mr Gray's blogaddressing the political
opposition to her by way of offering her a rightreply. He said he was happy for her
to publish it in her own name or to publish a piecéis name that adopted her copy
as a quote from her. He mentioned that he had inatedg removed the blog from
the website having received her email the day beftMoreover just as Eady J
expressed himself as being quite satisfied thatGkker posting did not link her to
terrorism in the sense of suggesting in any way $ha was directly linked with it or
that she approved of the extremist activities, sanl quite satisfied that Mr Gray’s
blog did not link Ms Kaschke to terrorism in thense of suggesting in any way that
she was directly linked with it or that she appwd terrorism in general or the
Baader-Meinhof group in particular. Just as thedsdBaader-Meinhof” link in the
heading of the Osler blog were in quotation markghe word Baader-Meinhof in the
heading “Baader-Meinhof’ losing candidate joinsgiRespect” in the Gray blog was
in quotation marks. In the body of the article Maskhke is described as a former
Baader-Meinhof suspect who was detained for 3 nsomth suspicion of being
involved in terrorist activities. However the altiggoes on to say: “Johanna is quite
open about this (and other things) on her webgitevould appear that she was
released without charge and that she was given eosapion by the German
government for wrongful imprisonment.”

At the hearing Ms Kaschke for the first time sougthexclude as covered by without
prejudice privilege her email dated 9 August 209 ®t Hilton and her letter dated 1
June 2008 to Davenport Lyons.

In my judgment there is no merit in either objestidt is right that Ms Kaschke’s
email dated 9 August 2007 was in response to aril droen Mr Hilton dated 8
August 2007 which was headed without prejudice apital letters. That was the
email to which | have referred offering her a rightreply. The email mentioned that
Mr Hilton was seeking legal advice and concludettdpe do let me know if you
wish to take me up on this offer. ...nothing in tiester should be deemed an
acceptance of liability until | have received advtbat this is indeed the case.” On its
face it is in my view at least strongly arguablatths a letter written in response to a
without prejudice offer which did not itself culnaite in a compromise Ms Kaschke’s
email dated 9 August 2007 was when it was writteweced by the protection of
without prejudice privilege.

However at the hearing Mr Dougans produced two snmaihim from Ms Kaschke
dated July 7 and July 8 2010. In the former shdeavi®@\s | am working through your
folder | am getting to know the discrepancies betwe/hat you are showing to the
judge and between what really happened. You akenigaut vital pieces of evidence
to turn the judge in your favour and so far Mr laesEady was easily impressed by
you. However | enclose the Right of Reply | sentyéarr client on 9 August 2007,
which he said he lost. ...All in all it cannot work your favour that you do not
attempt to give the judge a full picture but onhcklse the bits that suit you. ...” In
the latter she wrote: “I shall also bring along grent out of the Right of Reply |
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asked Mr Hilton to print on 2007.” It is apparerdrh these two emails that it was the
intention of Ms Kaschke herself to rely on her dnumited 9 August 2007 in the

hearing before me and in answer to a question fr@mshe confirmed that that had
indeed been her intention. In those circumstartcgseims to me that Mr Dougans was
right to assume when he received the emails ansesulently to submit to me when

Ms Kaschke took the without prejudice point thag blad plainly waived her privilege

in the 9 August 2007 letter.

As to the letter dated 1 June 2008 to Davenpornkyibat letter was headed “Letter
of claim”, it described itself in terms as an officletter of claim and Ms Kaschke

said that she would be sending a copy of the lettehe court. The fact that she
mentioned in passing that she wanted a reply wiindays because she was
engaging a barrister on 8 July 2008 to enable @nobwourt settlement to avoid

further costs for either side does not in my judghrender the contents of the letter
without prejudice. The matter is put beyond doubthie closing paragraph when she
required the letter to be included in the bundldé¢oplaced before the court at the
hearing scheduled in front of Master Rose on 8 2098 and in which he said she
wished the letter to be included as evidence. Ma@ebwas told by Mr Dougans and

it was not challenged by Ms Kaschke that this tettas in the event included in the
file of papers placed before Master Rose at theirgp@n 8 July 2008 and as such
even if, which | do not consider to be the case,|d¢ter had initially been covered by
a without prejudice privilege Ms Kaschke waived augh privilege by not objecting

to its inclusion in a bundle placed before the tour

A third point was taken by Ms Kaschke in relatiorthie 2004 autobiographical notes.
She submitted that this blog appeared on a websiteh had attracted no more than
64 visitors since its inception in 1999. This doed seem to me to assist her. The
significance of the passage in that blog relied ynthe defendants is that it

constituted yet a further admission on her partoathe underlying facts as well as

evidence that she was prepared and indeed corderthdt admission to enter the

public domain.

As to the question of the significance of the linkMr Gray’s blog to the Baader-
Meinhof group Eady J referred as part of the bamligd to Mr Dougans’ reference to
the fact that the only new material introduced by ®kler as compared with the
revelation to be found on Ms Kaschke’s own blog dappear to be the reference to
Baader-Meinhof and his submission that the spergfierence to the Baader-Meinhof
group could in practical terms add virtually nothito the suggestion that for a period
Ms Kaschke came under suspicion of involvement witiemist activities. It merely
identified one particular group within that broadtegory. In my judgment that
submission, which by implication in my view Eadwadcepted, has mutatis mutandis
equal force in this application. Ms Kaschke haswshderself content for it to be
placed in the public domain that she had been adca$ being a member of a
criminal gang with the aim to commit terrorist oftes and has admitted in her
Particulars of Claim in the Osler action that stesarrested in 1975 under suspicion
of being part of a criminal gang that could useeanat for terrorist activities. Given
that in the Gray blog it was made clear that sheeldieen released without charge and
compensated for wrongful imprisonment it is in mgw unrealistic to suppose that
Ms Kaschke would obtain more than very modest dawndyy reason only of the
additional mention in the Gray blog that the criatigang intent on terrorism of
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which she was accused/suspected of being a mendsethe Baader-Meinhof gang.
In so far as there is a sting in the referenceaad®@r-Meinhof it lies in the notorious
fact that the Baader-Meinhof group was a criminahg that carried out terrorist
offences.

Moreover in my view the matter goes further eveamntthe fact that any reputational
damage flowing from the difference of it being thgbt that Ms Kaschke was
suspected of being a member of the Baader-Meinan§ @nd it being thought that
she was suspected of being a member of some uifieérriminal gang whose aim
was committing terrorist offences is in my viewdik to be viewed by a jury as
marginal. Even on the basis of disregarding thdexwe of the defendant’s withesses
as to their recollection of what was in Ms Kasclsk&pril 2007 blog, it is in my view
clear that there is in the other material emanatiogh her sufficient to enable a
reader to connect the criminal gang intent on tesmo of which he has admitted she
was suspected of being a member with the Baademtddégang.

Thus in relation to her own blog she accepts that grobably published on it the
English translation of the passage from the articl®er Spiegel which referred to
her. She also accepted that the gist of her amvoleld have been her complaint that
the Spiegel article wrongly implicated her to theaBer-Meinhof gang. Even
allowing for the fact that | proceed on the babkigt tthere is no evidence before me
that Ms Kaschke included a direct link to or ateathihe full Der Spiegel article in
German (which is full of references to the Baad@&iMof gang) the English
language translation of the extract relating towubkich she accepts she probably did
include in her blog itself refers to her having mewmispected of having assisted a
criminal gang while working in anarchist organieas like Red help and Black help
and having been under suspicion of having planraetk bobberies. There is even in
that extract in my view enough to enable a readgnabll informed reader to make
the Baader-Meinhof connection.

Moreover in her email to Mr Hilton dated 9 Augu$i0Z the right of reply which she

invited him to afford her itself made explicit redé@ace to Baader-Meinhof. “It actually
took 40,000 police at the time to locate the realader-Meinhof terrorists but

everyone moving around frequently because theytddidd work or had been asked
to leave by the landlord became suspicious.” Algioin the previous paragraph of
her proposed right of reply she made the point thatpress in Germany at the time
wanted to connect everyone to Baader-Meinhof whe waly remotely under

suspicion such as communist, unionists, sociatistewyers, in the passage cited it
seems to me that Ms Kaschke was herself implyirg ¢she had along with many
other people been falsely suspected of being a reenflthe Baader-Meinhof group.

By the same token in her 2004 blog Ms Kaschke eitiylilinked her arrest under the
terrorism law with the fact that Baader-Meinhof sed a lot of destruction at the
time.

However | wish to make clear that | regard thiselapoint as merely reinforcing my

view that it would be an abuse of process for #uson to proceed. That view is not
dependent on this latter point since even witho&tw regard as the express in two
cases and implied in another links to the BaadeirnM# group in her own blogs and

email, the fundamental point is that there is in mgw little substance in the

distinction which Ms Kaschke seeks to draw, in appg these applications, between
being suspected of involvement with a “criminal gamwith the aim to commit



42.

43.

44,

45.

terrorist offences in the 1970s in Germany anddsirspected of links to the Baader-
Meinhof group in particular.

It is the case that in the Gray blog after the eseee: “It would appear that she was
released without charge and that she was given eonsapion by the German
government for wrongful imprisonment.” Mr Gray addéHowever she does give
the impression that she was involved in fund-rgsactivities for the terrorists
although this is unclear. To be fair, she is nomly and openly against terrorism.”
These additional words are complained of by Ms Kkedn the Particulars of Claim
in this action as carrying an implication that died previously not been firmly
against terrorism and that she may have been iadalv raising funds for terrorists.
They arguably go further than the correspondingge in the Osler blog, although it
was stated in that blog that: “Ms Kaschke...denieg wnongdoing, although she
admits to having organised some sort of benefit @l | ever did was organise a
music concert in the University of Wurzburg Menshis got me sacked from my job
in the University bookshop Schonigh and | also tlest my home. ...If we take this
account at face value — and | have no reason netie worst she stands accused of
is youthful folly. After all many young people attted to far left political in the
1970s were passively sympathetic to groups sucheaBaader-Meinhof gang. Most
have subsequently been rehabilitated.”, and theerguably in that latter passage a
suggestion that her involvement in the benefit @i@s some evidence of passive
sympathy to groups such as the Baader-Meinhof gang.

| have given careful consideration to whether thedditional words in the Gray blog
give rise to a realistic prospect, unlike in theleDsaction, of Ms Kaschke being
awarded more than very modest damages. In my judgthey do not. The fact is
that her case on meaning in this action is confibgdVaster Rose’s order to the
meaning that “the claimant was once suspecteddéw#st German authorities to be a
member of Baader-Meinhof, the terrorist group ttetried out bombings, robberies
and murder.” In assessing the prospects of damageems to me that the relevant
comparison is between the admissions emanating MsniKaschke on the one hand
and that meaning on the other.

| accept Mr Dougans’ submission that the variousten statements of Ms Kaschke
to which | have referred would be admissible inigaition of damages. In my view
the material falls within the principles explaineg the Court of Appeal iBurstein v
Times Newspapers Limit¢d001] 1 WLR 579 andurner v Newsgroup Newspapers
[2006] 1 WLR 3469.

In BursteinMay LJ held that:

“Permitting the defendants to rely on the directblevant
background contents in the way in which | have deed
would not offend anything said facott v Samsung QBD 491

or Speidel v Plato Films Limited961] AC 1090. The material

to which | have referred as directly relevant baokgd
context was, as | have indicated, recognise8pridel v Plato
Films Limited as being admissible as the circumstances in
which the publication came to be made. In the priesase,
those circumstances are not sensibly limited tocthrecert in
memory of John Smith and the fact that the clairsamiusic
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was played at it. For practical purposes, evenyigation has a
contextual background, even if the publicationubstantially
untrue. In addition, the evidence whic®cott v Samsung
excludes is particular evidence of general reputatcharacter
or disposition which is not directly connected wilte subject
matter of the defamatory publication. It does natlede
evidence of directly relevant background context.tfe extent
that evidence of this kind may also be charactéréseevidence
of the claimant’s reputation, it is admissible hesm it is
directly relevant to the damage which he claims basn
caused by the defamatory publication.” (Para 42).

May LJ also cited the following dictum by Parker ibJAtkinson v Fitzwaltef1987]

1 WLR 201 at 214: “A defendant is entitled to relymitigation of damages on any
evidence which is properly before the jury and tas include evidence in support of
an unsuccessful plea of justification: see the muelgt of Neill LJ inPamplin v
Express Newspapers Limited

In Turner Keene LJ held that counsel for the claimant wgktrio concede that the
defendant does not have to show a causal conndmtitveen material sought to be
admitted in mitigation of damage and the publigatad the libel. “It was expressly
stated inBurstein’scase that there was no causal connection betwaghig the
claimant may have said or done and the publicaifdhe defamatory words: see para
24. The latter was in no sense provoked by themaat’'s conduct. As for the
limitations suggested on behalf of the claimanthia present case to tligurstein
decision | cannot see that any of the judgmentdBumstein’s case support the
proposition that the defendant must have had theeitly relevant facts in mind when
publishing the words complained of. It is true thdy LJ does refer to “particular
facts directly relevant to the context in which efaiatory publication came to be
made” (see para 28) but the emphasis there seb& itmore on the context than any
mental process gone through by the defendant. Aigasnright that Sir Christopher
Slade attached importance Burstein’'scase to the fact that the claimant had sought
for himself a particular kind of reputation. Thhgwever, was not a necessary part of
the principle expanded by May LJ, endorsed by Atdbd and “fully” agreed to by
Sir Christopher Slade at para 53. ...The Court of égbgn Burstein’s case was
concerned to avoid juries having to assess damagde wearing blinkers. If
evidence is to qualify under the principle spelted in Burstein'scase, it has to be
evidence which is so clearly relevant to the subjpatter of the libel or the
claimant’s reputation or sensitivity in that pafthos life that there would be a real
risk of the jury assessing damages on a false [faiey were kept in ignorance of
the facts to which the evidence relates.” (Para$5456).

Moses LJ held: “The word “context” may itself besfeiading. It is accepted that
following Burstein’'s case facts may be admitted notwithstanding they did not
themselves cause or provoke the publication ofddématory material; that must
follow from the decision iBurstein’scase itself. Further there is no requirement that
the facts should have been known to the publish#reatime of publication; there is
no logic in such a requirement to achieve that e principle seeks to achieve, a
fair measure of damages. ...A claimant’s life mayrappately be considered in
sectors: see Lord Denning 8peidel v Platd QB 33, 34 1A. A defendant may seek
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to reduce the damages by adducing evidence whidindstly relevant to a claimant’s
conduct or reputation in the particular sector taok the defamatory material relates
for the purpose of mitigating damage.” (Paras &3, 8

There was some debate at the hearing whether eddmmissible oBursteinand
Turner principles is confined to matters in existenceoatprior to the date of
publication of the defamatory statement. In my vmwanalysis nothing turns on that
guestion in this case. Although some of the statésn@made by Ms Kaschke to which

| have referred were made prior to Mr Gray’'s blagsl others thereafter, reliance is
placed in this context on the latter statementeadence of admissions by Ms
Kaschke of the facts surrounding her arrest in 18¥% are thus relevant as evidence
of facts preceding the publications. A possibleegtion is the article written by Ms
Kaschke in 2010. To the extent that it containadmission as to the circumstances
of her arrest in 1975 in my view it falls withinglsame category as the other material.
To the limited extent to which reliance is in adutt placed on it as showing the
reputation contained in her 2004 article to whible svas drawing attention and by
which it is to be inferred she was content to lwg@d it seems to me that Mr Dougans
is right to submit that it would be absurd if they] were not entitled to be aware of
that fact when assessing what if any incrementahadge she suffered to her
reputation by the reference to Baader-Meinhof & @ray blog. However even if |
am wrong about that it does not affect the admilggilof all the other material and
does not affect my overall conclusion about thetaatds which that material would
present to Ms Kaschke obtaining an award of maaa tlery modest damages.

In striking out Ms Kaschke’s action against Mr Qdtady J emphasised that: “It is an
important consideration for the court to have imahon any abuse application that the
fact of being sued at all is a serious interferenmitk freedom of expression. That may
be appropriate in the majority of libel actions,es it is necessary to countenance
such interference in order to vindicate the rigiftanother person in respect of whom
a real and substantial tort has occurred. But thetanust be vigilant to recognise the
small minority of cases where the legitimate obyecof vindication is not required
or, at least, cannot be achieved without a whoipmportionate interference with
the rights of the defendant.” (Para 22). He helt the Osler action was such a case
and that any award of very modest damages wouttlibef all proportion to the time
and money spent on the litigation in that actiod,an particular, to the cost of a two-
week jury trial. | respectfully agree with Eady gsneral observation and conclude as
he did in that case that | cannot imagine that Msdkhke would receive anything
other than very modest damages in this action dvame succeeded on liability and
that any such award would be out of all proportiorthe time and money spent on
this litigation and in particular to the cost oftraal. Although | was given no trial
estimate there is no reason to believe that it didad materially less than the two
weeks referred to by Eady J in the Osler action.

In addition to all the matters to which | have redd and which on their own in my
opinion justify the conclusion which | have reachedvould also draw attention to
the context of the publication of the Gray blogMnHilton’s website. As referred to
in my judgment on the previous unsuccessful apgiinao strike out Ms Kaschke’s
claim against Mr Hilton in this action there was pleaded allegation that there was
any publication of the blog to any person betwegrl@ne 2007 and 7 August 2007
when Mr Hilton accepted that he read a copy of Mzsdbke’'s original letter of
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complaint dated 21 June 2007 whereupon he imméyliamoved the blog from the
website (it being his case, although not acceptedlb Kaschke, that the letter of
complaint sent in June 2007 was never receivedilmyldecause it was sent to an
office where he was not working or residing. Moreoas already mentioned the next
day on 8 August 2007 he immediately offered a rifhteply in the most prominent
position on the website). Nor was there any evideadduced in response to that
application to strike out of there ever having baag such publication between those
dates. To the contrary Mr Hilton’s evidence wag tha link to the blog in the Recent
Blogs section of the homepage of his website wobi&Vve disappeared after
approximately five days thus removing the homepagi@ means by which anyone
visiting the website would have been aware of thistence of the Gray Blog. As to
publication between 9 April 2007 and 21 June 20@fd was evidence that as at 10
June 2007 five comments had been made in respettedblog all of which were
posted on 9 or 10 April 2007. While this does natlede the possibility of the blog
having been read by more than the four personspested those comments, there is
no reason to believe that the offending words cémnthe attention of more than a
very limited number of people. | repeat howevett tvaile this fortifies me in the
conclusion which | have reached my conclusion isdependent on it.

For these reasons in my view the claims shouldtfels out in accordance with the
principle spelled out idameeland applied itWilliams v MGN Lonzim Plc v Sprague
and the Osler action.

The effect of Ms Kaschke’s action against Mr Okkering been struck out
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Mr Dougans advanced two submissions on this agpele applications as additional
grounds for striking out the action. First the fdtat Mr Osler and others have been
free since Ms Kaschke’s action against him wascktaut by Eady J to repeat the
words complained of in his blog which are esselgtiadentical to the pleaded
meaning to which Ms Kaschke is restricted in tlusce is itself a reason for striking
out the action in this case. The reputation to Wits Kaschke is entitled and against
which any damages recoverable from these defendantkl fall to be assessed must
be considered in the light of the freedom of Mré&shnd others to republish the
opening words of the Osler blog. Second he subditteat the very fact that
allegations similar to those made in this actionehfeen struck out in the Osler
action render the claim in this action an abusarotess.

For both submissions Mr Dougans relied on the datisf Eady J irSchellenbergin
that case the claimant had brought claims agdmesGuardian and the Sunday Times
in respect of publication of articles in those npagers which he had settled in
circumstances which amounted to an admission cfadefThe allegations in those
actions arose out of Mr Schellenberg’s stewardshifhe Scottish Island of Egg and
the issue of how Mr Schellenberg treated a Mr amsgl ®arr was described by Eady J
as fairly and squarely in play in his action agath®se newspapers. After his action
against the newspapers was settled Mr Schellerdmenght to continue with an action
brought against the BBC in respect of a claim agsiut of his treatment of the Carrs.
Eady J struck out the action. It is necessary f@ purpose of considering Mr
Dougans’ two applications to identify the basiswdrich he did so.

Eady J held:



“I have seen nothing to suggest that the CPR abe tapplied any less
rigorously, or that judges are to be less intenesmtt, in litigation of
the kind where there is a right to trial by juryhal important right is
sometimes described as a ‘constitutional righth@lgh the meaning
of that emotive phrase is a little hazy. Nevertbelé see no reason
why such cases require to be subjected to a diffgmee-trial regime.
It is necessary to apply the overriding objectiveere in those
categories of litigation and in particular to hawegard to
proportionality. Here there are tens of thousarfdsoonds of costs at
stake and several weeks of court time. | must fbexehave regard to
the possible benefits that might accrue to thenwat as rendering
such a significant expenditure potentially worthiehi

It is in this context that, it seems to me, Mr $&ats submissions
come into play about the damage done to the cldilmathe outcome
of the previous litigation and the adverse publidillowing in its
wake. Mr Milmo is quite right of course in sayinigat a defendant
cannot pray in aid damage done to reputation after date of
publication for the purposes of mitigating damagsse Gatley on
Libel and Slander (9th ed.), at paragraphs 33.3d 3833 . For
present purposes, on the other hand, those prasciple beside the
point. | am here taking those matters into accowttin the context of
damages but for the purposes of applying at a rmk-$tage the
overriding objective at Part 1 of the C.P.R. | d@mréfore not only
entitled, but indeed bound, to ask whether, indlldecolloquial phrase,
the game is worth the candle.

Mr Stadlen has emphasised several times the plartiobjectives that
libel actions are intended to achieve, including ttestoration of
reputation or character and, where an injunctionsaght, the
prevention of similar allegations in the future.rélehe submits, it
would be wholly unrealistic to ignore what happerietiowing the
collapse of the Guardian action. The Guardian aheéronewspapers
have been free since this time to repeat the ditaga originally
complained of and they have apparently taken fdllaatage of it. |
need not refer to the articles which have beenmavidence; it is the
principle that matters. Moreover, the earlier cass abandoned even
though the claimants’ meanings put upon the womawpained of
could only be described as seriously defamatory hosé meanings
are, as will be apparent from a comparison, vepselto the one
complained of in this action.

Against that background, the pursuit of the presetibn in the
hope of salvaging something from the disastrousamé of
the previous action can only, in my judgment, barahterised
as a desperate exercise in damage limitation.plesents one
last throw of the dice. In all the circumstanceanm afraid |
cannot accept that there is any realistic prospéca trial
yielding any tangible or legitimate advantage suh to



outweigh the disadvantages for the parties in tesfrexpense,
and the wider public in terms of court resources.

| should say a few words about the separate verset} related
subject of abuse of process | indicated | have etred by
the parties to the recent decision of the CourtAppeal in
Bradford & Bingley Building Society v Seddd®99] 1 WLR
1482. | can cite certain helpful passages fromjiudgment of
Auld LJ in that case. He said at an early stagé&he“broad
guestion is whether the second claim falls foultlod well
established principle inlenderson v Hendersdi843] 3 Hare
100 that a party should, save in special circuntgsmot bring
forward his whole case in one go and not subsetjuseek to
reopen the same subject matter by reference tmglagainst
different persons and/or in respect of differesues...”Auld
LJ continued: ‘In my judgment it is important tostinguish
clearly between res judicata and abuse of procatsgualifying
as res judicata, a distinction delayed by the bigrof the two
in the court’s subsequent application of the abadictum. The
former in its cause of action estoppel form, isabeolute bar to
re-litigation, and in its issue estoppel form savehe ‘special
cases’ or ‘special circumstances’: sdeday v Thodaj1964]
P191 CA per Diplock LJ at 197G to 198G aAdnold v
Natwest Bank PI¢1991] 2 AC 93 HL. The latter which may
arise where there is no cause of action or isstopgsl is not
subject to the same test, the task of the courtgo draw the
balance between the competing claims of one pargut his
case before the court and of the other not to bestin
hounded given the earlier history of the mattee’¢dntinued a
little later: ‘Thus, abuse of process may arise neltbere has
been no earlier decision capable of amounting $ojudicata
either or both because the parties or the issweedifierent for
example where liability between new parties and/or
determination of new issues should have been redalv the
earlier proceedings, or where there is such annsistency
between the two that it would be unjust to perrhi fater
proceedings to continue. The first of these exampe an
adaptation of Sir James Wigram V-C’'s inclusion ine t
principle of res judicata of a requirement thataaty should be
bound by what he and the court has not done bef®ngell as
what they have done.’

| bear in mind also what was said by Sir David @®inBrag v
Oceanus Mutua[1982] 2 Lloyd’'s rep 132 at 138 to 139: “I
consider that it is for him who contends that th&ial of the
issue is an abuse of process to show some speasdm why it
is so. Since the cases in which the retrial of ssue (in the
absence of an estoppel) has been disallowed aduse af
process are so few in number it would be danget@astempt
to define fully what are the circumstances whicbustl lead to



a finding of an abuse of process. Features tenthag way

clearly include the fact that the first trial wasfdre the most
appropriate tribunal or between the most appropipaities for
the determination of the issue or that the purmpdtbe attempt
to have it retried is not the genuine purpose dhioing the

relief sought in the second action, but some calddtpurpose.
It would in my judgment be a most exceptional ceursstrike

out the whole or part of a defence in a commeiaxtsbn or to

refuse leave to amend defence in such an actiopl\siecause
the issue raised or sought to be raised had beeidedein

another commercial action brought against the saafendant
by a different plaintiff. The facts that the firgttion had been
fairly conducted and that the issue had been tlgesu of

lengthy evidence and argument could not, in my yibe

sufficient in themselves to deprive the defenddriti® normal

right to raise any issue which he is not estoppeanf
raising...”

Of course what is a special reason may changetimith What
would not count as a special reason in 1982 mightdunted
special in the modern era of the Civil ProcedurdeRuThe
court may now limit issue in accordance with thesroning
objective, for example. Mr Stadlen submits thahbd not
look at the earlier proceedings and the outconteartechnical
a fashion. He says that although there was nordatation the
situation is now to all intents and purposes asighahere had
been. Mr Schellenberg was doing no more than guabjo
conceding defeat and saving everyone time and molmey
paragraph 9 of his witness statement he recognisedfect
that he was likely to lose on the plea of justtiica and fair
comment given the judge’s various interventions but
particularly that of May 14 which | have alreadyade It is
necessary to look at the claimants own meaningir(djhe
Timesaction which | also read relating to the Carrs.lAmve
indicated it seems to me to be clear that thainis which Mr
Schellenberg abandoned when he settled the progeedi
effectively against both the Guardian and the Tiniést is the
reality of the situation. The principle is that disputes should
be brought into one piece of litigation in so farthey can and
not left to be dealt with piecemeal in serial cauearings. Of
course the publication on the radio was differemmf the
articles published in the newspapers. But the isgugow Mr
Schellenberg treated the Carrs was fairly and sdyian play
in theGuardianandTimesaction by virtue of the pleaded case.
It could have been resolved in the practical sensea
resolution of that issue would to all intents and prposes
have resolved the corresponding issue in this actio That
never happened because Mr Schellenberg chose to
terminate the trial shortly before verdict...



| agree with Mr Stadlen that in those circumstartbespublic
policy considerations underlying such casesHamderson v
HendersorandGreenhalgh v Mallard1947] 2 All ER 255 are
entirely apposite. In the words of Somervell LXhe latter at
257: ‘Res judicata for this purpose is not confinedhe issues
which the court is actually asked to decide but th&overs
issues or facts which are so clearly part of tHgesu matter of
the litigation and so clearly could have been dhitbat it would
be an abuse of the process of the court to allowew
proceedings to be started in respect of them. Idcalso refer
to some other illuminating passages in the judgroéauld LJ
in the Bradford & Bingley case but | think that would be
superfluous. ...In the result...] will acceded to th&@®
application. 1 will strike out the pleading and mliss the
action.” (Pages 318-321). (Emphasis added).

55. Itis in my view clear that there were two sepanr&@sons for Eady J's decision to
strike out Mr Schellenberg’s pleading and dismise &ction. The first was his
conclusion that there was no realistic prospect dfial yielding any tangible or
legitimate advantage such as to outweigh the desatdges for the parties in terms of
expense, and for the wider public in terms of coadources. The second was his
conclusion that since the subject matter of therckgainst the BBC could have been
resolved in the context of tguardiancase and since Mr Schellenberg in settling the
Guardian action had effectively abandoned the subject mattehis libel action
against the BBC it would be an abuse to allow a pesceeding to be started in
respect of it.

56. That these were the two grounds unpinning Eadyddasion was also the view
expressed by Gray J Pedder v Newsgroup Newspapers Lim{2@03] EWHC 2442
(QB), [2004] EMLR 19 at paragraph 26. Both asp&atse also emphasised by Lord
Phillips of Worth Matravers MR (as he then was)ameel

“In Schellenberg v British Broadcasting Corf2000] EMLR

296 the claimant had settled defamation actionsnagdhe
“Guardian” and the “Sunday Times” on disadvantageteums,
when it seemed likely that he was about to lose. thn

pressed on with this almost identical action agaihe BBC.

Eady J struck this out as an abuse of processejdeted the
submission that he should not do so as this woefttide the
claimant of his “constitutional right” to trial Qury. He said, at
p 318:

“l see no reason why such cases require to be edjgo a
different pre-trial regime. It is necessary to gptile overriding
objective even in those categories of litigatiom am particular to
have regard to proportionality. Here there are t&@nfousands of
pounds of costs at stake and several weeks of tiouwet | must
therefore have regard to the possible benefitsrtight accrue to
the claimant as rendering such a significant experepotentially
worthwhile.”
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He added that the overriding objective’s requiremefor
proportionality meant that he was bound to ask hdretthe game is
worth the candle”. He concluded at p 319:

“I am afraid | cannot accept that there is anyistialprospect of a
trial yielding any tangible or legitimate advantagech as to
outweigh the disadvantages for the parties in terhexpense, and
the wider public in terms of court resources.™

In relation to Eady J’s first reason, a close asialpf that part of his judgment shows
in my view that in reaching his conclusion thatréh&vas no realistic prospect of a
trial yielding any tangible or legitimate advantageich as to outweigh the
disadvantages for the parties in terms of expearse for the wider public in terms of
court resources, one of the factors on which heddbut not the only one) was the
fact that the Guardian and other newspapers haa foee since the settlement of the
Guardian action to repeat the allegation originaiiynplained of in circumstances
where the meaning put upon the words complaindayd¥ir Schellenberg were very
close to the one complained of in the BBC actiootwithstanding the principle that a
defendant cannot pray in aid damage to reputatoised after the date of publication
for the purposes of mitigating damages, Eady Jnjatook into account in
concluding that the game was not worth the candieconsequences flowing from the
freedom of the newspapers to republish the wordsptained of in the earlier action.

In my view a similar approach is appropriate irstbase. The fact that Mr Osler and
others are free without legal redress on the daMsoKaschke to repeat the contents
of the Osler blog is not in my view a freestandioig determinative ground for
dismissing this action. It is however in my viewmatter fairly and properly to be
weighed in the balance in considering whether, aslyEJ found both in the
Schellenberg action and in the Osler action, theamthges to the claimant in the
event of success did not justify the disadvantagabe parties in terms of expense
and to the public in terms of resources. | haveaaly found that even without this
additional factor the balance lies strongly in favof striking out the action. In my
judgment the significance of this additional factithat it tips the scales even more
strongly in favour of the conclusion that the gameot worth the candle. Of course
in Schellenberghe freedom of the papers to repeat the origiraba complained of
in the action against the Guardian and the Sundmed was not the only factor
which led Eady J to conclude that the game waswmoth the candle. There were
other factors which are not present on this appdina such as the finding that
pursuing the BBC action was a desperate exercisnmage limitation and the fact
that the Guardian and other newspapers had talkleadwantage of this freedom to
repeat the allegations originally complained ofr¢fsy generating it is to be inferred
considerable publicity for them. But so in thisease there other factors, not present
in Schellenberg, to which | have already referrddctv militate very strongly against
an award of other than very modest damages.

In relation to Eady J's second ground for strikimgt Mr Schellenberg’s action, it
seems to me that there are material distinctiohwdsn that case and this. It is clear
that central to his decision on abuse of processhisaconclusion that it was an abuse
for Mr Schellenberg to seek to litigate in the BR€Ction an issue which could and
would have been resolved in the Guardian actionfdauhis deliberate decision to
abandon that action. There is no parallel consigeran this case. Second the
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practical effect of Mr Schellenberg’s abandonmehthe Guardian action was his
tacit admission that his claim in that action wiely to fail and that the defence of
justification was likely to succeed. There was thusecessary inconsistency between
the positions he had adopted in the Guardian aetmhwas seeking to adopt in the
BBC action. Again there is no parallel. Eady J dat strike out the Osler action
because it was bound to fail or because Mr Ostifences on liability were bound to
succeed. Rather he did so because in his viewdheges which Ms Kaschke was
likely to recover if she succeeded would not beeothan very modest.

The question arises whether there is a necessaopsistency between Eady J's view
as to the balance between likely damages and thetewailing disadvantages of a
trial in the Osler action and Ms Kaschke’s desorgtoceed to trial in this action. |
have of course independently found that theressralar imbalance on the facts as |
have found them in this action. However there it aalirect overlap between the
matters which led Eady J to reach his conclusianh thiwse which have led me to
reach mine. In particular he relied on the acconr¥lr Osler’s witness statement in
that action of the contents of Ms Kaschke’s ApfiDZ blog and the Spiegel article. |
have relied among other things on a series of aloms made by Ms Kaschke not
referred to by Eady J. | bear in mind that abuspro€ess as explained by Auld LJ in
Bradford & Bingleyis a more elusive and elastic principle than vecpta and issue
estoppel, the burden in the former being on themaat to establish the abuse and
there being a requirement in the ordinary caseuofesadditional element beyond that
of potentially inconsistent findings. Mr Dougandasuits that the additional element is
provided in this case by the fact that Ms Kaschgeby her own admission
impecunious, the fact that Mr Hilton has alreadgumed substantial legal costs
which can only increase should the action proceeddl and the fact that iRedder
Gray J accepted that an additional element in aseabf process case could include
the ability of the claimant to pursue a claim atrrsk in costs, the exposure of the
defendant win or lose to a costs burden and theezprent “chilling effect” upon the
defendant’s freedom of expression (para 41).

In PedderGray J held that those three circumstances comtmgive rise to a real
unfairness to the defendants if the action wengreceed. Ms Kaschke submitted that
it would be wrong, all other things being equalpenalise a claimant by reason of
impecuniosity. All litigants should have equal esxé¢o legal redress. In principle is
seems to me that there is force in that submissiomever it seems to me a matter
which is capable of being taken into account anemgiweight if it has the effect of
exposing defendants to costs which are in pradiiedy to be irrecoverable even if
they succeed where a claim similar to that soughie advanced has already been
abandoned or failed in an action against diffedsiendants.

In my view each case needs to be considered andt#s against its own particular
background circumstances. In this case the abuegedl is not that of pursuing a
claim which has failed on its merits or been abaedoin another action. It is
pursuing a claim alleged to be similar to one whials been struck out on the ground
that even if it did succeed the likely damages Wt justify the expense involved
in pursuing the claim to trial. Ms Kaschke did radtandon the Osler action and in
theory might have succeeded had it not been swutkNor would it in my view be
fair to describe her pursuit of this action as pedone in the hope of salvaging
something from the disastrous outcome of the pteviaction such as to be



characterised as a desperate exercise in damagatiom and one last throw of the
dice as was found by Eady J in the SchellenbergracMs Kaschke entertains a
genuine sense of grievance at having been inctyrigagked to the Baader-Meinhof
gang in the sense of it having been stated thatvalsearrested on suspicion of being a
member of it. Both Eady J and | have found thatitoumstances where in each case
it was made clear in the relevant article that sl@s not convicted and received
compensation for wrongful imprisonment and wheresath case the defendant(s)
openly acknowledge that they were not suggestiagtttere was any underlying truth
in the conduct of which she was suspected and waierdas herself admitted that she
was arrested on suspicion of membership of a cehgang with terrorist aims she is
unlikely to recover more than very modest dama@agen that | have held that the
claim in this action should be struck out becausefiect the game is not worth the
candle, it does not seem to me to add anythingld thhat the action is in addition an
abuse of process on the separate ground that Eady teached a similar conclusion
in the Osler action.



