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Mr Justice Tugendhat:

1.

This action for slander and libel arises outaoflispute between shareholders and
managers of the First Claimant (“LonZim”) as to thanagement and control of that
company.

At the outset of these proceedings the sharésmZim were held as to 24.25% by
Lonrho Plc (“Lonrho”). It is incorporated in theldsof Man, was set up by Lonrho in
2007 to invest in Zimbabwe, and is listed in Londmm the Alternative Investment
Market.

The Second and Third Claimants, Mr Lenigas amd\Wite, are the Chairman and an
Executive Director of the First Claimant. But thalgo hold corresponding positions
in Lonrho, Mr Lenigas as Chairman, and Mr WhiteGisef Executive Officer. Their
addresses, as given to the court, are in the 18#a0.

The Defendant, Mr Sprague, is a non-executivectbr of AMB Capital (Ireland)

Limited (“AMB”), which is a subsidiary of AMB Capatl Limited, an investment bank
based in South Africa, of which he is the Chief &xeve Officer. AMB first acquired

shares in LonZim on 20 March 2009, and at the tifrthe AGM at which the slander
was allegedly published it held a little over 20%tle share capital of LonZim. Mr
Sprague lives in the Republic of South Africa. Mh¥¥ has said in his witness
statement that on 14 July 2009 AMB sold approxitgatalf its shareholding in

LonZim, leaving it with only 9.25%.

Proceedings were served out of the jurisdictioi§outh Africa, pursuant to the order
of the Master dated 29 May 2009. Permission had Beeght under CPR r6.36 on
two bases: (i) that the claim was for an injunctardering the defendants to refrain
from further publishing the slander and libel withthis jurisdiction (6BPD3.1 (2))
and (ii) that the claim is made in tort where daeagas sustained within the
jurisdiction or resulted from an act committed witthe jurisdiction (6BPD3.1 (9)).

The application of Mr Sprague is not to setasite order of the Master, but (in brief)
for summary judgment under CPR r24, on the grotmadl the Claimants have no real
prospect of success in establishing any signifigarilication within this jurisdiction
of the words complained of, and for the proceedboge struck out under CPR r3.4
as an abuse of the process of the court.

| gave my decision at the end of the hearinges€hare the reasons for my decisions.

The Claim Form was issued on 15 May 2009. Th#ommow relates to two
publications. It originally related to three puhlions.

The first publication complained of is a slanqghe AGM slander claim”). The

words complained of were allegedly spoken at thenuah General Meeting of
LonZim held in London on 30 April 2009. The wordsmgplained of are said to mean
that the Claimants

“‘had seriously mismanaged LonZim's assets and had
repeatedly paid an inflated price for assets whiculd not
deliver a return”.
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10.

11.

12.

13.

There is an allegation that the words are tdled to disparage the Claimants in the
way of their trade or business. This is a necesgsaeyment in an action for slander
where, as here, there is no plea of actual damage.

The words complained of do not expressly ifemir Lenigas and Mr White. They
are as follows:

“The Investment in the Leopard Rock hotel is ngoad use of
shareholders money. At the price it was purchasedl not
make a return for shareholders”.

“LonZim’s investment in Beira was like “betting an donkey
in the Grand National”.

“LonZim is consistently overpaying for assets thatl not
make returns for shareholders”.

“The assets in LonZim’s portfolio are dead and ¢hiera better
use of funds. LonZim's assets do not have a lifeany
environment”.

The AGM was attended by shareholders of LonZind by others who had a

sufficient interest in its affairs to be allowedmsnNo Defence has been served, and |
have received no submissions on the defences witglfit be expected to be raised in
such a case, such as qualified privilege and famroent. The submissions for Mr

Sprague on this slander allegation focus on thd @mld impersonal nature of the

alleged meaning, and the very small number of persaleged to have heard the
words complained of, and the association, of &t leao of them, with the Claimants.

The second publication complained of is allegete through the online edition of a
South African weekly magazine called ‘Financial Mdithe Financial Mail libel
claim”). The print issue of that magazine was ddtéday 2009, and it is said that the
online edition is still accessible. The main issnerelation to this complaint is
whether there is any evidence of substantial patitic (and therefore damage
sustained, or a tort committed) within this juredain. Mr Sprague had spoken to a
journalist from that magazine in South Africa, asice had included in an article
headed ‘Revolt over LonZim assets’ a number of gumts from Mr Sprague. The
words complained of are:

“An epic battle is looming between the board of African
conglomerate Lonrho and activist shareholders tiverfate of
LonZim, a subsidiary which was set up by Lonrh@@97 “to
invest in the recovery of Zimbabwe”.

The consequences could be dramatic: the entinel lmmauld be
sacked and all the assets sold and the cash rdtume
shareholders.

SA-based AMB Capital, through its Irish subsidiamhich has
a 20.75% stake in LonZim, has called an emergemnergl
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meeting to vote out the current board and replaeentwith
four new AMB-nominated directors.

Dave Lenigas — Divestment of policy

“This has the potential to be a long, drawn out patentially
hostile affair,” says AMB director Andrew Sprague.

AMB is supported in its action by Damille Partndévs which
owns 6.25% in LonZim. The board of Lonrho, whicblds
20% equity stake in LonZin, will fight AMB’s propals.

It sees the action as “a divestment policy whicimas in the
best interest of shareholders”, says Lonrho charrbDeave
Lenigas. “AMB bought its equity in LonZim at antesmely
low average price of 16p/ share. This is below therent
market price. If AMB is permitted to sell the assand return
capital to shareholders, it will make a profit ¢® investments
if it can deliver an exit price of over 16p/ sharé€he majority
of other shareholders will not.”

The long-term success of these investments is depéron
resurgence in the Zimbabwean economy. Divesting th
portfolio now will deprive shareholders of sign#iat value,
says Lenigas.

Sprague disagrees. “Lonrho [which manages theatipes of
LonZim] has mismanaged the assets. LonZim is @xamg

for assets that will not deliver a return, even whge economy
recovers.”

LonZim recently acquired the Leopard Rock hotel ((8$8m.
“It's a 50-room hotel with a lovely view and golbarse. But
at that price it will never deliver a return to sffaolders,” says
Sprague.

He also questions the strategy. Deals are fundaed équity,
without including debt financing. Big projects go&anned in
areas that lack basic infrastructure. There ase abrporate
governance blunders.

Last year LonZim spent £3m buying nearly 60m shanes
Lonrho, without informing shareholders. “This isti@nzZim’'s
mandate. The deal was done because the parenbngmas
running out of money,” says Sprague. Lonrho alsobied
executives’ pay and reduced the cost of execufpt®es from
44p to 6p, without informing shareholders. “This self
enrichment at its best,” says Sprague.
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AMB does not intend that LonZim pulls out of Zimbah
“We believe in the opportunity, but there are hetssets to
invest in.”

14. It is pleaded that these words mean that then@hts

“(i) had mismanaged LonZim's assets and had regsapaid
an inflated price for assets which would not del@eeturn; (ii)
had improperly, and contrary to their mandate draditterests
of shareholders, purchased nearly 60m shares irhbdor the
improper reason that Lonrho was running out of mgpiia)
had cynically and greedily indulged in self-enri@nn at the
expense of, and contrary to the interests of, slodders.”

15.  There had originally been a third claim, nanfely slander in respect of the words
spoken by Mr Sprague to the journalist which wegublished by the Financial Malil.
This was abandoned by the Claimants when Mr Sprago@uced evidence that the
conversation took place in South Africa. | have had to enquire how that claim ever
came to be included in the Claim Form for whichnuesion was obtained to serve
out of the jurisdiction.

16. The Claimants have now issued their own ApgicaNotice dated 14 October 2009
for permission to amend the Claim Form to introducdourth complaint. This
complaint is in respect of a second article in #ieancial Mail containing the
following quotation from Mr Sprague spoken to therpalist on 7 August 2009:

“We think [the Claimants] will clean up their acitivregard to
corporate governance — that will be good for argholders”.

17. The meaning complained of in relation to thigck is that the Claimants

“managed and continue to manage LonZim without netda
the principles of good corporate governance”.

THE APPLICABLE LEGAL PRINCIPLES

18. The relevant law is set out in the judgmentioé court inJameel v Dow Jones [2005]
QB 946 as follows:

“40 We accept that in the rare case where a cldilmamgs an

action for defamation in circumstances where htation has
suffered no or minimal actual damage, this may e an

interference with freedom of expression that is netessary
for the protection of the claimant's reputation. &wuch

circumstances the appropriate remedy for the dafgndhay

well be to challenge the claimant's resort to EBhgjurisdiction

or to seek to strike out the action as an abugeomfess. We are
shortly to consider such an application.....

54 ... An abuse of process is of concern not merelyhe
parties but to the court. It is no longer the rofethe court
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simply to provide a level playing field and to mefe whatever
game the parties choose to play upon it. The dewdncerned
to ensure that judicial and court resources areogpjately and
proportionately used in accordance with the requamgs of
justice. ...

55 There have been two recent developments whicle ha
rendered the court more ready to entertain a sslimighat
pursuit of a libel action is an abuse of process first is the
introduction of the new Civil Procedure Rules. Rur®f the
overriding objective requires an approach by theirtcdo
litigation that is both more flexible and more pcoee. The
second is the coming into effect of the Human Righdt 1998.
Section 6 requires the court, as a public authaigtyadminister
the law in a manner which is compatible with Corigen
rights, in so far as it is possible to do so. Kegpa proper
balance between the article 10 right of freedonexgression
and the protection of individual reputation must,itsseems to
us, require the court to bring to a stop as analofigrocess
defamation proceedings that are not serving thdinege
purpose of protecting the claimant's reputationicivincludes
compensating the claimant only if that reputaticas Heen
unlawfully damaged.

56 We do not believe th&iuke of Brunswick v Harmer 14 QB
185 could today have survived an application tkestout for
abuse of process. The Duke himself procured thebtiegtion
to his agent of an article published many yearsreefor the
sole purpose of bringing legal proceedings that ldvawt be
met by a plea of limitation. If his agent read #icle he is
unlikely to have thought the Duke much, if any, therse for it
and, to the extent that he did, the Duke broughtdh his own
head. He acquired a technical cause of action itwould
today condemn the entire exercise as an abus®céss....

66. ... It is ... not legitimate for the claimant $eek to justify
the pursuit of these proceedings by praying intlaédeffect that
they may have in vindicating him in relation to theder
publication....

69 If the claimant succeeds in this action andwsrded a
small amount of damages, it can perhaps be satdhthavill
have achieved vindication for the damage done t® hi
reputation in this country, but both the damage &hd
vindication will be minimal. The cost of the exaeiwill have
been out of all proportion to what has been ackieVée game
will not merely not have been worth the candlayiit not have
been worth the wick.

70 If we were considering an application to setdesi
permission to serve these proceedings out of tiedjation we
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would allow that application on the basis that tiee
publications that had taken place in this jurisdictdid not,
individually or collectively, amount to a real armibstantial
tort. Jurisdiction is no longer in issue, but, sabjto the effect
of the claim for an injunction that we have yetctinsider, we
consider for precisely the same reason that it dvaat be right
to permit this action to proceed. It would be anssbof process
to continue to commit the resources of the Engtsturt,
including substantial judge and possibly jury tirte,an action
where so little is now seen to be at stake. Noymaliere a
small claim is brought, it will be dealt with bypoportionate
small claims procedure. Such a course is not dlila an
action for defamation where, although the clainsnsall, the
issues are complex and subject to special proceaghaer the
CPR".

19. As to proof of publication, it is establishddt in the case of a complaint concerning
the internet, there is no presumption of law onclha claimant can rely. The
claimant must prove publication. He may do this ibference, when such an
inference is one that is open to a jury, propeneaied. SeeAl Amoudi v Brisard
[2007] 1 WLR 113. Juries are directed that theytnmas speculate, and that a fact is
proved if they find that it is more likely than riiat it occurred.

THE AGM SLANDER CLAIM

20. The AGM was not open to the public. Some 36mpeople attended, and they did so
on the basis that they had a sufficient interestaimd knowledge of, the affairs of
LonZim to be permitted to do so. That much is agrehe Claimants rely on the
knowledge of the publishees of LonZim and its managnt to support the inference
that the publishees would have understood the etacoimplained of as referring to
Mr Lenigas and Mr White.

21. In the Particulars of Claim the Claimants plgadblication of the alleged slander as
follows:

“During a break in the AGM a conversation took pldetween
the Defendant and a number of people, includingiraber of
LonZim shareholders and representatives from Loi®Zim
brokers and LonZim's public relations company. BDgrithe
conversation, the Defendant spoke and publishedthm
presence of all persons present [the words congulaof] ... ”

22. In Further Information supplied on 24 June 20@9Claimants add:

“It is not possible for the Claimants to definitiydist all of the
persons who were present in the room when eachhef t
allegations was made. However, the Claimants cafirocothat
there were between five and seven individuals pteaé the
time that some or all of the allegations complairmddwere
made and these included: James Etherington of Ssamaie
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23.

24,

25.

26.

27.

Capital Limited, Charles Vivien of Pelham PR andn&m
Jacobs of GH International Trading Services Liniited

The Claimants have submitted a witness statefmem Mr Etherington. He states
that whilst he was with Renaissance Capital, aestment bank, he worked as a
consultant on projects for clients including LonZikte is now an associate director
of ABN Amro Bank NV. He attended the AGM in his eafly as a representative of
LonZim’s broker. Part of the business of the megtiras to consider a resolution by
AMB to remove LonZim's directors from the Board amd replace them with
directors from AMB, and to change the investmenatsgy of LonZim. While votes
were being counted, he joined a group of two oedhpeople who were with Mr
Sprague, but whose identities he does not knowrl€hd/ivian came to join the
group. One of those present was asking questioositathe finances of AMB'’s
proposals. After hearing the words complained af,B¥herington asked Mr Sprague
to be less partisan in the factual assertions he making in relation to LonZim's
management and investments, and to clarify anddorect some of the misleading
inferences he was making. The resolutions propdsedAMB were eventually
defeated at an EGM of LonZim’s shareholders hel@ruly 2009. Mr Etherington
ends his statement saying that the discussionshwibick place at the AGM were
entirely professional.

In his witness statement dated 13 October 2009Vhite gives evidence that Mr
Etherington and Mr Vivian informed him that therer& three or four other people
present when Mr Sprague made the allegations coraglaf.

Two others have been identified as being ptestethe AGM talking to Mr Sprague.

These have not given statements to the Claimaatstheir involvement is described
in a letter from the Claimants’ solicitors dated Jufy 2009. The third person told the
solicitors that he heard only the first of the fatatements allegedly spoken by Mr
Sprague and now complained of. A fourth person gmesas allegedly told the

Claimants’ solicitors that he heard the words campld of. He has also given
information to Mr Sprague, including that he had heard Mr Sprague “say anything
he regarded as defamatory”.

I infer from the correspondence and witnestestants that this issue has now been
fully investigated by both sides. Mr Busuttil subsniand | accept, that there is no real
prospect of the Claimants now identifying any ferthwitnesses who might give
evidence that they heard Mr Sprague speak the voontplained of.

Mr Busuttil submits that this evidence does distlose the commission of a ‘real and
substantial tort’ Jameel para [70]). Assuming that the words complainedacé
defamatory at all, they are at the trivial or inmous end of the range of such
meanings. At least two of those present, Mr Etlggon and Mr Vivian, were
‘members of the Claimants’ camp’ being represevesatiof professional advisers or
agents of LonZimJameel paras [17] and [30] anBrunsamick v Harmer). While it is
not an essential constituent of the tort of slandet any publishee should have
thought the worse of the claimant, it is notablattho evidence is adduced by the
Claimants that any publishee has thought any thsevof the Claimants as a result of
hearing what Mr Sprague said.
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28.

29.

30.

31.

32.

33.

Mr Hudson submits that there is no real factigdute in relation to the slander. The
publishees are people important to the Claimantstha allegations are serious. He
invited a comparison with the words complained pyMr Kiam in Kiam v MGN Ltd
[2003] QB 281, and with the allegations against actdr in Houston v Smith
(unreported 16 December 1993) summarised in paraf 3Bat report. The meaning
complained of irKiam included that, through the claimant’s professidadlires, the
company he managed faced imminent collapse. Thaninge complained of in
Houston is sexual harassment of a colleague and staffjsped in the presence of
several patients of the claimant.

Mr Hudson’s submissions were made in respeitt bbthe AGM slander and of the
Financial Malil libel. In my judgment, in the cast Kiam, the number of readers of
the newspaper, and the gravity of the meaning caingd of, both take that case
outside any reasonable comparison with the numbgublishees and the meaning
complained of in relation to the AGM slander claiAnd in the case oHouston,
while the number of publishees is comparable tse¢ha the AGM slander claim, the
gravity of the meaning complained of is in a di#fer order altogether from the
gravity of the alleged slanders.

Mr Hudson submits that the Claimants wish ttambvindication and an injunction.
An injunction is necessary because there have n®@en bthree defamatory
publications by Mr Sprague. Mr Sprague has notl fdedefence, nor indicated what
his defence might be. If he has a defence, them#tger should go to trial.

| am at a loss to understand what vindicatlm €laimants might obtain from the
verdict of a court, or why, or on what groundss ttiaim in slander is being brought
at all. The professional people and (I shall agjuthe one or two shareholders of
LonZim, to whom the alleged slanders were spokesrevat the AGM to vote, or
attend upon the vote, in respect of resolutiorduding that proposed by AMB. Mr
Lenigas and Mr White won on the resolutions whidreveventually put to a vote at
an EGM of LonZim held on 30 July 2009. This dispigelready history. | cannot
imagine why the opinions of any of alleged publeheconcerning the Claimants
would be influenced one way or another by any wtrdn these matters to be given
by a jury or judge. Any such verdict could only g&en many months after the
underlying dispute had been resolved. It has irctpe been resolved through the
votes in the meetings of LonZim, and the subsequisposals by AMB of their
shareholdings. What Mr Sprague is alleged to haid & clearly opinion, and
whether his opinions were right or not will be pedv(if at all) by the gains or losses
that may eventually be made by LonZim on the assetjuestion. The publishees
themselves were as well placed as Mr Sprague tm fbweir own opinions. The
meanings complained of do not relate to the petsematations of Mr Lenigas and
Mr White (LonZim, as a corporation, has no perseaplutation for this purpose), but
only to their professional judgment or competence.

The prospect of the Claimants obtaining amttjon is unreal. Any damages could
only be very small. They would be totally disprofimmate to the very high costs that
any libel action involves.

It is not enough for a claimant to say thatefeddant to a slander action should raise
his defence and the matter go to trial. The factbehg sued at all is a serious
interference with freedom of expressidameel paras [40] and [55]. The prospect for
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34.

a shareholder at a company meeting of being sueddiyants such as these, for
expressing opinions or views such as those allbged to be slanders, would inhibit
free expression. It would be very much againstpihiglic interest. The public interest
in relation to company meetings is that there sthdel a free expression of views, and
that differences be resolved by the votes cast.

If the expression of such views is to give rieea slander action, there must be
reasonable grounds for bringing that action. Iths duty of the court to bring to an
end proceedings that are not serving the legitimptepose of defamation

proceedings, which is to protect the claimant’sutapon. | have no hesitation in

categorising this part of the claim as an abust@fprocess of the court. The claim is
vexatious.

THE FINANCIAL MAIL LIBEL CLAIM

35.

36.

37.

38.

39.

The main issue in respect of this part of tlmnchas been whether there is any
evidence of publication within England and Wales.

The evidence in support of the applicationdermission to serve out was in the form
of a witness statement of Mr Rhodes of Mishcon égaRkthe Claimants’ solicitors.
He stated that:

“A significant proportion of The Financial Mail's ebsite’s
daily traffic is comprised of users from within ghurisdiction

. The Claimants have a good cause of action agaimest
Defendant ... the Claimants have a good claim with a
reasonable prospect of success”.

The witness statement was so drafted to meetrdfuirements of CPR 6.37. The
evidence of significant publication within the gdiction also reflected the law that
where an action is brought under that rule in jimgsdiction the damages awarded
must be based only on the publication to publisiveisn this jurisdiction:Shevill v
Presse Alliance SA [1995] 2 AC 18 andamed para [66].

It is not apparent on what basis Mr Rhodesdble to make in his statement the
assertion that a significant proportion of The Raial Mail's website’s daily traffic is
comprised of users from within this jurisdictionoie of the evidence before me
supports that.

The first evidence as to any publication witthis jurisdiction which condescends to
any detail is that of Mr Sprague in his withesgestent of 29 July 2009, made in
support of his application made on 30 July. He madguiries of the publishers of
The Financial Mail's website, and he sets out tketaieasons for saying that there is
no evidence of online publication within this jwistion. The publishers informed
him that in the period 1 May 2009 to 30 June 2008 {wo months starting with the
date of first publication in South Africa) theircerds showed a total of 65 visits to the
specific article in which the words complained @paar. It is not possible to say
whether these visits included more than one vigitthie same person. Nor is it
possible to say in which jurisdiction the visitovgere located. However, the
publishers did say that on average approximatél9%. of visits to their website are
made by users of the internet based in the Uniteddom. If the average percentage
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40.

41].

42.

43.

of 6.79% is applied to the 65 visits, the resulthat about 4 visits might have been
made by one or more visitors based in the UK. ioispossible to say how the 6.79%
average figure might be attributed to which of th#ferent jurisdictions within the
UK. London is not the only important financial centin the UK. Edinburgh is
another.

The evidence for the Claimants in response toSirague’s application was in a
witness statement from Mr White dated 13 Octobe®920Mr White does not

challenge the factual evidence of Mr Sprague, aljhohe criticises it by way of

argument. Nor does he give any evidence of anyieesjunade on behalf of the
Claimants into the extent of publication (if anykhn this jurisdiction of the words

complained of as the Financial Mail libel. Instdsa exhibits an e-mail dated 30 April
2009. It is addressed to himself, and generatedhbyGoogle Alerts service. It

reproduces an extract from the article in whichwweds complained of appear. The
extract does not itself include the words complhioé It would be necessary to click
on the link to read the words complained of. Therce term for the alert is ‘lonrho’,

and the e-mail lists a number of hits, that is atis from, and links to, other articles
in which the word Lonrho appears.

Mr White asserts that many people within thesgliction are likely to have alerts set
up for ‘LonZim’. In support of this he refers to thing which occurred before 7
August, the date of the publication of the secomér€ial Mail article, which is the
subject of the application to amend. Nor does tie gny reasons for his assertion. He
exhibits three e-mails which were sent to him byrespondents in England referring
to the 7 August article. One of these is from arespondent who had received a
Google e-mail alert with the search term ‘lonrhoicaf. This correspondent is a
representative of a company which had previoustjeuiaken corporate intelligence
work for a company of which Mr White was a directoAnother is a solicitor who
had acted for Lonrho in the past. The third is presentative of LonZim's broker
Renaissance Capital: see paragraph 23 above.

Mr White’s evidence is supplemented by a leftem his solicitors in response to a
request for further information, which is dated A4e 2009 and includes a formal
statement of truth. In that letter Mr Rhodes stéih@$ a search was carried out on 22
June 2009 through a company called Alexa Intemdtich specialises in internet

navigation and intelligence. The search was fdirae month average of the website
of the Financial Mail and he states that it indichtthat the site is visited by

approximately 330 visitors who access the site ftbenUK. The information he gives

does not relate to the specific articles contaitivegwords complained of, nor does it
identify in which jurisdiction within the UK the sitors might have been located.
Similar information is given in a letter from thdanant’s solicitors dated 17 July

2009, in which is also stated that ‘identical shast were carried out before the claim
was issued. If so, the results of the earlier $emrtave not been given.

Mr Hudson advances criticisms of the evidenddueed by Mr Sprague from the
publishers. 1 do not have to consider these @itisi because they do nothing to
strengthen the case for the Claimants, and itasGlaimants who bear the burden of
proof on the issue of publication. He submitted thea Claimants should have further
time in which to investigate whether there havenbeeblications in England. | reject
that. | have seen nothing to suggest that thera real prospect of any further
evidence emerging. | would add that an applicatimrpermission to serve out of the
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44,

45,

46.

47.

jurisdiction is a serious matter, and such inveskions should have been made before
any witness statement included an assertion tleaé thad been substantial publication
within the jurisdiction and that there is a goodism of action with a reasonable

prospect of success.

Mr Hudson also referred to the fact that thedsacomplained of are still accessible
on the internet. The publishers of the websitenatedefendants to these proceedings.
Whether an interviewee such as Mr Sprague remiaibke lfor a republication of his
words on the internet indefinitely after he hasegian interview to the journalist, is a
guestion which may arise in another case. In tlesgnt case there is no evidence as
to complaints made by the Claimants to those resplenfor the website, and nothing
to suggest that Mr Sprague could do anything to ifyjaal stop the continued
availability of the articles in question online.

| do not have to decide whether, if this wdsha evidence on publication adduced
before a jury, the case would have to be withdréiam them. The position may well
be that it would. It seems to me that whether dramy person in this jurisdiction read
the words complained of in the Financial Mall libela matter of speculation and no
more. What | do decide is that, taken at its hightés is evidence at best of minimal
publication of the words complained of in the FiciahMail libel (and likewise for
the 7 August complaint), and certainly not evideatany substantial tort committed
within the jurisdiction.

The meaning complained of in relation to thesise of action is somewhat more
serious than that complained of in relation to A&\ slander. But in the light of my
decisions in relation to the extent of publicatibio not need to consider further the
gravity of the alleged libel.

Assuming that there was minimal publicationhwit this jurisdiction, there is no
prospect of an award of damages greater than anvedgst sum, and no prospect of
an injunction being granted. The costs and cowburces that would be required to
achieve this would be disproportionate.

THE PROPOSED AMENDMENT

48.

The article in the Financial Mail dated 7 Aug@909 under the headline ‘Failed
Coup’ starts as follows;

“A fierce bid to unseat LonZim executives, revieus i
investments and commitments and return cash tcelsbllers
fizzled to nothing at an extraordinary general mge{(EGM)

last week.

The EGM was called by minority shareholders [AMB] ...

But the attempt to shake up LonZim failed as AMBd an
Damille were unable to generate the necessary lsbldes
support ...

Andrew Sprague — Disappointed
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49.

50.

[there then follow the words complained of, follavia turn by
guotes from Mr White and from others]”

This claim suffers from the same fatal defetshe Financial Mail libel. In addition,
although | do not have to consider this in dethi gravity of the meaning alleged is
much less than that alleged in the Financial Miadll If it had been included in the
original proceedings (which of course it could hatve been, by reason of the date),
then | would have struck it out for the same reasmsl struck out the Financial Malil
libel.

If I had considered that the claim would notapeabuse of process, | would still not
have given permission to amend. | would have stoudkthe existing proceedings and
left it to the Claimants to ask again for permiegio serve out, if so advised.

OTHER MATTERS

51.

52.

While | have not taken this into account incieag my decisions set out above, there
is further evidence which would support the conolughat this claim is an abuse of

process in a different sense. That is, that iteiad pursued for reasons other than to
obtain vindication of the Claimants’ reputations.

On 15 July 2009 Mr Lenigas personally sent fallewing e-mail to Mr Sprague
(notwithstanding that at that time they were b@&jresented by solicitors):

“... I will nail you to the corporate cross for theu§ you said
about us. It was wrong and seriously out of order.

| will be calling your chairman tomorrow to discuss
| will also get a whole lot of African governmernsolved....

You should have worked with us not against us. Zim
government now has a sick view of your life.

| will stomp your corporate head ...
| hope they replace you at AMB ...

You are a disgrace to the Zim race...”

CONCLUSION

53.

54.

The action will be struck out. The Claimantgplcation for permission to amend the
Claim Form is dismissed.

| consider the claims in these proceedingsettolally without merit. Pursuant to CPR
3.4(6) | am required to record this fact.



