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Lord Justice Dyson:this is the judgment of the court.

Introduction

1.

The claimant is a respected freelance journalisie has a particular interest in
terrorism. In collaboration with Hassan Butt, Becurrently writing a book entitled

“Leaving Al-Qaeda: Inside the Mind of a British ddist”. The book is based on the
experiences of Hassan Butt. It is due to be pldisin 2009 by Constable and
Robinson Limited (“the publisher”), the interesteaity to these proceedings.

Hassan Butt is well known to the police. He hadlisly admitted his past
involvement with Al-Qaeda. He has admitted to ¢fe@mant having committed at
least the following offences between 2002 and 2qQ)6murder (according to the
book, he was in some way involved in the killingldf Pakistanis in an attack on the
US consulate in Karachi on 14 June 2002); (ii)aest funding offences (he says he
received £2800 in cash per month of which he rethi£1000 for his own
“expenses”); (iii) recruiting persons into a praked organisation; (iv) membership
of a proscribed organisation (the book does notlsalythe “network” was Al-Qaeda,
but Hassan Butt does name his “emir” who he sagsAt@aeda contacts); and (v)
possession of a contacts book, laptop and monegifi@rist purposes.

On 19 March 2008, the Chief Constable of Mancheflelice (“the Chief
Constable”) applied to Manchester Crown Court fopraduction order of certain
specified journalistic material against the claitnand the interested party under
schedule 5 of the Terrorism Act 2000 (“the 2000”ActFollowing a hearing which
was partly in the presence of the claimant andegal advisers (“the open hearing”)
and partly in their absence (“the closed hearindf)dge Goldstone QC granted a
production order on 31 March requiring the claim@anproduce the material specified
in the order by 9 April. Execution of the ordeawstayed pending these judicial
review proceedings.

The production order was in these terms:

‘I am satisfied that you are the person who appé&arse in
possession of the material to which this applicatielates,
namely:

All material in his possession concerning:-

(1) The terrorist activities of Hassan Butt and his rhership
of Al-Qaeda or Al-Muhajiroun or any other similar
organisations;

(2) [AL;

(3) The drafts and source material for the book “Legvii-
Qaeda” by Hassan Butt and Shiv Malik including all
material provided by Hassan Butt to Shiv Malik @aning
information about his activities in pursuit of thens of Al-
Qaeda or the Islamist jihad of which Al-Qaeda ig.pa



(4) All images associated with the publication, whether
intended for use or otherwise; audio and video ndings,
digital and analogue; notes made regardless ofdband
source material; any financial information relating
payments made by or on behalf of Mr. Malik to MutBor
on his behalf inclusive of amount paid, dates aethad of
payment

and that this material consists of, or includeshsuaterial as is
mentioned in sub-paragraph (2) of paragraph 5 tie&ale 5
and that access conditions specified in paragraphSghedule
5, are fulfilled in relation thereto.

Accordingly, YOUR ARE HEREBY ORDERED TO:

produce the said material to a Constable for hinake away

not later than
the end of the period of 9 days from the date isfdinder.”

The person mentioned in paragraph (2) of the o(damed above as “A”) is an
associate of Hassan Butt. He is to be tried opdtenber 2008 at Manchester Crown
Court before Saunders J and a jury on chargedaiads against the 2000 Act.

The production order against the publisher (whadkta neutral stance at the hearing)
required it to produce material by 7 April. Theudoadjourned for 3 months

consideration of whether production of all the mlant’'s contact lists and other
material was also required.

On 7 April, the claimant started these proceedingshich he seeks declarations that
the production order (i) was substantively unlawand (ii) was made following an
unfair procedure (and therefore unlawful on thatugd too). He also seeks an order
guashing the decision to grant the order and tteratself.

On 17 April, the Administrative Court (Keene LJ ahkacy J) granted permission to
apply for judicial review on all grounds and gaermission to add the further ground
that the Chief Constable did not comply with higydof disclosure when applying for
the production order. They also stayed executibthe production order pending
final determination of the application for judiciaview.

On 17 April, the publisher complied with the protlan order and delivered a draft
manuscript of the book to the police.

The relevant legislation

10.

Section 37 of the 2000 Act provides that schedwdbdll have effect. By paragraph 5
of schedule 5, a constable may apply to a cirauitgg¢ for an order under the
paragraph for the purposes of a terrorist investiga(subparagraph (1)). An
application for an order shall relate to particutaaterial or material of a particular
description, which consists of or includes “excldd®material or special procedure



material” (subparagraph (2)). Excluded materialudes “journalistic material which

a person holds in confidence and which consistsf(@ocuments ...” (paragraph 4 of
schedule 5 and section 11 of the Police and Criniin@ence Act 1984 (“PACE")).
An order may require a specified person to prodoca constable within a specified
period for seizure or retention any material wHiehhas in his possession, custody or
power and to which the application relates (sulbyragzh (3)(a)).

11.  Paragraph 6 provides:

“6. (1) A Circuit judge may grant an application den
paragraph 5 if satisfied-

(a) that the material to which the application tredaconsists
of or includes excluded material or special procedu
material,

(b) that it does not include items subject to legavilege,
and

(c) that the conditions in sub-paragraphs (2) aBd are
satisfied in respect of that material.

(2) The first condition is that-

(a) the order is sought for the purposes of a tstro
investigation, and

(b) there are reasonable grounds for believing it
material is likely to be of substantial value, wieatby itself
or together with other material, to a terroristastigation.

(3) The second condition is that there are readengiounds
for believing that it is in the public interest thdie material
should be produced or that access to it shouldi@ndaving
regard-

(a) to the benefit likely to accrue to a terronmstestigation if
the material is obtained, and

(b) to the circumstances under which the persorceamed
has any of the material in his possession, custogwer.”

Like the judge and counsel, we shall refer to thediions in
subparagraphs (2) and (3) as “the access conditions

12.  Paragraph 8 of schedule 5 provides:
“(1) An order under paragraph 5-

(a) shall not confer any right to production of,amcess to,
items subject to legal privilege, and



13.

14.

(b) shall have effect notwithstanding any restoicton the
disclosure of information imposed by statute oeothse.”

By section 32, a “terrorist investigation” is defthas an investigation of :

“(a) the commission, preparation or instigation adts of
terrorism,

(b) an act which appears to have been done fopuhgoses of
terrorism,

(c) the resources of a proscribed organisation,
(d) the possibility of making an order under setg3), or

(e) the commission, preparation or instigation of aifence
under this Act.”

As will become apparent, sections 18 and 38B oR0@0 Act are relevant to an issue
relating to the privilege against self-incriminatiovhich we deal with at [64] to [86]
below. We shall set these provisions out when eraecto deal with that issue.

The events leading to the judgment

15.

16.

As we have said, on 19 March 2008, the Chief Ctestapplied for a production
order. The terms of the order sought were somewigzr than those of the order
granted by the judge. In particular, he soughbrer which included the production
of “contact lists of all persons featured in the oko contractual
agreements/arrangements/negotiations in respe¢iasan Butt including off the
record or unofficial agreements and any finanambrimation [inclusive of amount
paid, dates and methods of payment]”. It was gattie application (and remains the
Chief Constable’s case) that the order was soughthe purposes of two terrorist
investigations, namely (i) an investigation inte tictivities of Hassan Butt and (ii) an
investigation into the person who has been refeled these proceedings as “A”.

The relevance of the material sought to these twestigations was explained in a
letter dated 19 March to the claimant in which @eef Constable sought the material
from him. The letter quoted the synopsis whichlibek was currently advertised as
“bearing”:

“Leaving Al-Qaeda charts Hassan Butt's early lited alihadi
career as it leads up to the dark secret at thet lodathis
compelling book — a full account of terrorist adias that are
undertaken in Pakistan. Along with this accounBatt's life,
his motivations, evolving beliefs, regrets, gualhd his later re-
establishment of moral purpose, this modern stofy o
repentance re-examines the nature of identity instére
society, the state of multiculturism in Britain atige inner-
workings of the international terror network. HassButt
writes: Taking the life of an innocent civilian cae done in an
instant, but building your worldview around thetjfisation of



murder takes years. In my case it took six. Froenviolence,
deprivation and racism of my youth, | slipped eagiito the
radical Islamic movements that welcomed the tenbietween
the foreign blood in my veins and the native s@h&ath my
feet. They promised to use my religion, Islam, amge the
world for the better. And in those early years,dswilled with
the confidence and sense belonging of those why thed
world in the name of truth. That was until | foumayself
planning and funding terrorism for one of Al-Qaedla’
associates. Leaving Al-Qaeda took another foursyelaralso
meant asking myself questions that | had long igdoand
coming to terms with the fact that | had spent eade killing
for killing’s sake. Now, having left, | live undeonstant threat
that my own life will be taken. Nevertheless, i€ tWworld wants
to stop terrorism from growing within its long fargen ghettos
and dark backwaters, then this story must be told.”

17.  The letter went on to refer to an article which dt@mant had written in the Sunday
Times on 6 May 2007 which had the headline: “Thadi house parties of hate”.
The letter continued:

The report contains an account by Hassan Butt.eTisereference to a
fund-raising BBQ where £3500 was raised for jihxdining camps.
Among the guests present were Mohammed Quayyum Iuba is

alleged to have sent Mohammed Siddique Khan to Miadakand

training camp for Al-Qaeda) and Kazi Rahman eastdom crew

leader now serving a nine-year custodial prisontesee for

attempting to purchase firearms. Hassan Butt isibated the

following quotes:-

“People also came up to me during the evening asked if |
knew how to get training”.

Mohammed Junaid Barbar is also present and aigeBHQ he
and Hassan Butt drove to Mohammed Siddique Khaoteeh
in Leeds.”

18. A copy of the article was attached to the letterciwhvent on to say:

“Consequently, you will hold material which is ligeto be of
substantial value, whether by itself or togethethwother
material, to this terrorism investigation since réheare
reasonable grounds for believing that it will:

Provide evidence of Hassan Butt's ability to fdatle
training for Al-Qaeda sympathizers;

Demonstrate Hassan Butt's association with condicte
terrorists/criminals/suspects and his influence ragsb this

group,



19.

20.

Demonstrate Hassan Butt’s role and activities ailifating
support for individuals fighting coalition forcesn i
Afghanistan; and

there are reasonable grounds for believing thatiit the public
interest that the GMP CTU has access to that nahteri

Furthermore, there is an ongoing prosecution of l@sec
associate of Hassan Butt, namely [A], who is chargeth
offences under the Terrorism Act 2000 (two counts o
collection of information for terrorist purposesygsession of
article for terrorist purposes and attendance @aee used for
terrorist training). This case is scheduled to caméial later
this year. Within this matter a defence statemesst been
served which contends that Hassan Butt is thegatsir of
certain actions and that the Defendant's contants actions
have been in order to facilitate media reports/potidns.
Since you have material to this effect, accordinghys same
material that you hold is or may be relevant toftréhcoming
criminal trial and is required by the prosecutiondrder to
prepare for this impending trial. At the very leait will
become unused material, which may be relevant t® th
Defence, and GMP therefore has statutory obligatiom
relation to its preservation.”

The claimant did not provide the material to thee€iConstable and the application
proceeded before the judge on 25 March. The claingas present and was
represented by Mr Bailin of counsel. No specialadte was appointed to represent
him at the closed hearing. The judge had a witsegement dated 20 March 2008 by
the claimant. In this statement, he said than&arly two years he had been working
on a book entitled “Leaving Al-Qaeda” with HassamttB He said that Hassan Butt
was a “self-identified ex-member of Al-Qaeda” whadhfrequently commented on
aspects of terrorism and counter-terrorism on tsiew and had been quoted in
newspapers. Hassan Butt had met the Home Officesir responsible for security
and counter-terrorism, Tom McNulty. The claimamtids that, by demystifying
terrorism, he had been able to do an immense anodymiblic good. He and Hassan
Butt met Mr McNulty in August 2007 and Hassan Butde it clear that he would be
available for further briefings. He referred to rmmber of meetings and
communications between Hassan Butt and the police.

At paragraph 13 of his statement, the claimant ritest the effect that a production
order in the terms sought would have on him inetiesms:

“Should the order be granted the effect on my wwduld be
dramatic. | will not be able to complete the bodkat will put
me in breach of my contractual obligations whicll have the
knock on effect of causing me to fall into seriodsbt.
Furthermore, once it becomes known that | have &draver
confidential material in my possession to the stated
compromised a source who has trusted me for maansyeny
ability to function as an investigative journalish this
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22.

extremely sensitive and important area will be lgiduto an
abrupt end. Revealing entire contact lists, comtfidé notes etc
as contemplated by the proposed Order will havewastating
effect upon my hard earned reputation as a trusted
respected journalist. Most importantly, shouldetbme known
that | have been made to reveal my entire contsttand other
confidential information, my personal safety andttiof my
wife and my family will be put in extreme dangerny
protection afforded me previously as an indepengmninalist
would be lost.”

As we have said, the claimant was present in coar25 March. The only oral
evidence he gave related to his willingness to gieetain undertakings of non-
disclosure pending the final determination of tmedoiction order proceedings. No
evidence was given on behalf of the Chief Constabtée open hearing. Detective
Inspector Richardson did, however, give evidendbeatlosed hearing.

On 31 March, the judge delivered an open judgmedtaaclosed judgment.

The open judgment

23.

24.

25.

The judge first considered whether the first accessdition was satisfied. He

considered this question in the light of materigdcthbsed by Detective Inspector
Richardson in his sworn information and in his cealdence at the closed hearing.
He rejected the submission advanced on behalf efctimant that, in order to

establish that the material would be of substantédiie to the investigations, the
Chief Constable had to show that the productioreorslas “necessary”. He said:

“necessity, human rights considerations and tharcailg exercise which the court
has to carry out between the public interest ineond) production and that in not

stifling public debate, are matters which | mushsider in determining whether or

not the second condition is satisfied and, if sbeter | should then exercise my
discretion to grant the order”. He said that he watisfied, for the reasons submitted
on behalf of the Chief Constable, that there weesonable grounds for believing that
the material was likely to be of substantial valfeether by itself or together with

other material, to both of the terrorist investigas relied on.

On behalf of the claimant it was submitted thatdpelication was premature, if only

because Hassan Butt was willing and able to talkegpolice. They should speak to
him first. Only if he was uncooperative might goplcation become necessary. On
behalf of the Chief Constable, it was submitted thaas not necessarily accepted
that Hassan Butt would be a witness of truth whommorse was genuine and

complete; and the public interest was in what imfation he had provided to the

claimant rather than what he could now providen®olice. The judge accepted the
submissions made on behalf of the Chief Constafidesaid that he was satisfied that
“the approach of the Police in making this applaat without testing or exhausting

the possibility of interviewing Mr Butt, is whollsesponsible, sensible, bona fide and
appropriate and | will elaborate on those conclusim my closed judgment”.

The judge said that this was not the end of thetenat He had to conduct a
guantitative assessment of the benefit which waedylito accrue to the investigation
of the material was obtained. For the reasonsngiuerelation to the first access



26.

27.

28.

condition, he was of the opinion that the bendditthe investigations would be
“significant”. He then referred to the claimargtstement and in particular paragraph
13. He noted the submission that these asseritmsed “a strong public interest in
preserving the sanctity of [the claimant’s] souraed in holding that right to freedom
of expression enshrined in Article 10.1 [of the &san Convention on Human
Rights (“the Convention”)] should not be balancethvits qualifications in Article
10.2 and that the qualifications should be restety interpreted”. He also noted the
submission on behalf of the claimant that an orndethe terms sought would be
“wholly disproportionate and an unwarranted appica of the qualification
contained in Article 10.2".

The judge then asked whether the “intrusion” in¢f@mant’s article 10 rights could

be “convincingly justified”. At this point in hipudgment, he referred to an issue
which had arisen as to the number of the claimasttigces that would be affected by
a production order in the terms sought by the C@mfstable. Miss Whyte, who was
appearing for the Chief Constable, emphasised gheagraph 13 of the claimant’s
statement had referred to “source” in the singuldr Bailin had submitted that

“despite what is contained in the statement andntip@rtance of accuracy which was
known both to him and to those who drafted it, ¢hisrin fact more than one source
who might be envisaged by the use of the phrassotace who has trusted me for
many years™. The judge said that he could noteptchis assertion. *“It is not

something in the context of this case about whiclemor of such importance could
have been made. | am satisfied accordingly, orbtss of paragraph 13, that Mr
Malik is seeking to protect Mr Butt and the matkwaich he has received from him.

The fact that it emanates from a self publicish ismatter which | am entitled to take
into account in determining whether the secondssccendition is satisfied.”

The judge then said that he had regard to the @atuithe material, its relevance to
terrorism and terrorism-related offences and thentitly of the source (Hassan Butt)
and his relationship with the claimant. Notwithstang (i) the “quasi-sanctity” of the
journalist-source relationship and the right toettem of expression in article 10.1,
and (ii) the option the police had of approachingssan Butt directly, he had
reasonable grounds to believe that it was in thdipinterest that the material should
be produced or that access to it be given.

Finally, the judge turned to deal with the exeradenis discretion. He said that he
was conscious of the “heavy burden” on him “notyoml my assessment of the
evidenceex parteas well asnter partes but also in the exercise of my discretion in a
matter such as this”. It did not follow that, besa the access conditions had been
satisfied, an order would necessarily ensue, f&8 & order in the terms sought. He
said that he had considered the question of priopaitity and disproportionality. He
concluded: “save as to the scope of the order, katsfied that orders in principle
should be made”. He continued:

“...As against the publishers, | make the order ia tarms
sought. As against Mr. Malik, | am of the opinioat in
certain respects the order sought is or may proveave been
too widely drawn. | do not wish to compromise the
investigation of the Police or the public intergstiscouraging
serious crime and in detecting and bringing toigesthose who
are responsible for it any more than the rightMofMalik and



| will do what can reasonably and properly be darnghout
prejudice to those competing rights to preserveathenymity
of his contacts as opposed to that of Mr. Butt.

For the moment therefore, | am minded to granwtiger in the
terms of paragraphs 1 to 3 of the draft order, lagish minded
to grant the order insofar as it is set out in geaph 4, in the
following terms: all images associated with the lmalbion,

whether intended for use or otherwise; audio andewi
recordings, digital and analogue; notes made réggsdof
format and source material; any financial informatrelating
to payments made by or on behalf of Mr. Malik to. Butt or
on his behalf inclusive of amount paid, dates arethod of
payment.

It follows that for the moment, at any rate, | dot rthink it
appropriate, having regard to the balancing exeraigich |
have to perform, to require the Respondent to gjwecontact
lists of all persons featured in the book or caoitral
agreements, arrangements and negotiations in tespddr.
Butt, including off-the record or unofficial agreents.

What | propose to do is to adjourn for a periodiwée months
the application in relation to the remainder of tmaterial
sought, presupposing that any appeal, should tie@ne, will
have been resolved before then.”

Events since the judgment

29.

As we have said, the publisher delivered a draftuseript of the book to the police
on 17 April. On 9 May, Hassan Butt was arrestetlahchester airport as he was
about to board a plane for Pakistan. He was extelysinterviewed by the police.
He told them that his earlier public statement$ Heahad been involved in terrorism
with Al-Qaeda were untrue. He had never been aQa¢da activist. He had lied to
the media in order to make money and achieve fatde. has now been released
without charge, but the police investigations aretinuing.

The grounds of challenge

30.

Mr James Eadie QC submits that the judge erretiah (i) he should not have been
satisfied that the first or the second access tiondivas met in this case; (ii) he failed
to exercise the discretion conferred by paragrafi) 6f schedule 5 in a manner
which was compatible with the Convention (in parée article 10); (iii) the
production order does not comply with article 6tled Convention in that it violates
the right of a person not to incriminate himse(ify) even if it was right in principle to
make a production order, its terms were too wid®;thie production order was
unlawful in that the closed hearing rendered tleeeedings unfair: a special advocate
should have been appointed to represent the itseoéghe claimant at the closed
hearing. Finally, Mr Eadie submits that there \masreach of the duty of disclosure
on the part of the Chief Constable when he apgdledhe production order such as
should lead this court to quash the order.



Two preliminary points

31.

32.

33.

Before we come to the grounds of challenge, we neexmphasise two preliminary
points. The first is that these are judicial rewiproceedings. This is not an appeal.
The decision of the judge cannot be quashed uhkessred in law in one or more of
the respects in which a decision can be impugnedubiic law grounds. We
recognise, however, that this court is a publihartity which must itself comply with
the Convention. We bear this in mind when we abgrsthe Convention issues that
arise in this case.

The second preliminary point arises from the fhet,tas we have said, a number of
important developments have taken place since #te df the judgment. These
include most significantly that Hassan Butt hasnbagested and interviewed by the
police and now says that he has never been an ati®member and never taken part
in its terrorist activities. The evidence of whas occurred since the date of the
judgment cannot be used to attack (or support)judgment. In our view, it is
irrelevant to this challenge. We accept that igmibe relevant if we were to
conclude that the order was unlawful and we hadetide, as a matter of discretion,
whether to quash it. If post-judgment events shibthat, if we were to remit the case
to this or another judge for reconsideration, flodige would be bound to reach the
same conclusion as Judge Goldstone (so that remisgould be futile), then we
could take these events into account for the perpdsieciding whether to quash and
remit. But we do not see how they can be takem @&wcount for the purpose of
deciding whether or not the judge’s decision wagua

That is not to say that, once a production ordéawdully made, it is necessarily set
in stone even if subsequent events show that ildhoot stand, or not stand in the
form in which it was made. Since a production orden be made without notice
being given to the affected party at all, it woblkel most unfortunate if that were the
case. Paragraph 10(3) of schedule 5 of the 2000pAwtides that the Criminal
Procedure Rules may make provision about the vamiar discharge of an order. It
is common ground that the rules have not made pumision. But section 45(4) of
the Supreme Court Act 1981 provides that subjectrimaterial exceptions, the
Crown Court shall “in relation to.....all other matieincidental to its jurisdiction,
have the like powers, rights, privileges and autii@s the High Court”. There is no
doubt that the High Court has inherent jurisdicttonentertain an application by a
party affected by an order to vary or dischargeatteer. In our view, it is clear that it
is open to parties affected by a production ordeapply to the court which made the
order to vary or discharge it on the basis of fresdterial that was not before the
court when it made the order.

The first access condition

34.

The Circuit Judge had to be satisfied that the tmm$ in paragraph 6(2) and (3)
were satisfied. It is common ground that this nsettvat the judge himself had to be
satisfied that the statutory requirements had kestablished. He was not simply
asking himself whether the decision of the Chieh§able to make the application
was reasonable: s&ev Central Criminal Court, ex parte Brigf2001] All ER 244 at
[78] and [142]. It is true thax parte Brighis a decision on section 9 and paragraph
4 of Schedule 1 of PACE. But for present purposksese provisions are not
materially different from the provisions with whieve are concerned.



35.

36.

37.

38.

It is also common ground in relation to the first@ss condition that the order sought
by the Chief Constable was for the purposes oftdhe terrorist investigations to
which we have referred.

Despite the contrary impression created by hises&elargument, Mr Eadie does not
submit that paragraph 6(2)(b) bears a special “Ennen-infused” meaning. In our

view, he is right not to do so. It is clear thae tdiscretion which is given by
paragraph 6 must be exercised compatibly with thev@ntion. There is, therefore,
no need to give the language of the first accessliton a special “Convention-

infused” meaning. In our view, paragraph 6(2)(bpwidd be given its plain and

ordinary meaning. It is true that the word “likelyas “several different shades of
meaning” and that it is capable of encompassinéerdint degrees of likelihood,

varying from “more likely than not” to “may well’see per Lord Nicholls of

Birkenhead inCream Holdings Ltd v Banerjd2004] UKHL 44, [2005] 1 AC 253 at

[12]. We agree with Mr Eadie and Mr Andrew Edis @@t in paragraph 6(2)(a)

“likely” means “probable”. A “substantial value’s ia value which is more than
minimal: it must be significant. We doubt whettiee deployment of synonyms is of
assistance. “Substantial” is an ordinary Englistdy

It is important to emphasise that the judge dodashawe to be satisfied that the
material isin fact likely to be of substantial value. He or she nealy be satisfied
that there are reasonable grounds for believing ithia likely to be of substantial
value. On the other hanbeliefis what is required: mere suspicion will not Scefi
The judge will hear evidence on behalf of the calokst who is making the application
who will be expected not only to say that he comgdthat there are reasonable
grounds for believing that the material soughtksly to be of substantial value to the
investigation, but also to explain to the judgelthsis for this belief. A bare assertion
will not suffice. Thus, for example, in one of tbases heard iex parte Brightthis
court held that the circuit judge had been wrongdoclude that the statutory test had
been satisfied: “on the evidence, at most, there tha possibility that such material
might be available” [126]. See too the approactt eonclusion on the facts Re
Moloney’s Application for Judicial Revie[2000] NIJB 195 per Carswell LCJ at p
206-207. Whether the first access condition issBatl in any particular case is
essentially a question of fact.

In his skeleton argument, Mr Eadie submits thagrater for the police to show that a
production order would yield material of substantialue to an investigation, they
must prove that such an ordeniscessary;and that, in view of Hassan Butt's evident
willingness to co-operate with the police, it counlat have been necessary at the time
of the hearing before the judge to require thenwdant to produce details which
Hassan Butt himself might be prepared to providpigstioned by the police or which
the police might be able to obtain by a searchi®fphemises. The application was,
therefore, premature. Mr Eadie also submits thatenml which only goes to test the
credibility of Hassan Butt would not satisfy thestiaccess condition. In any event,
he says, it is unlikely that there would be matedifferences between the material
sought and that which Hassan Butt was preparedlltthe police. The highest the
case could fairly be put by the police was that riregerial that was sought might
possibly be of some use to an investigation as somme of check on credibility of
what the police might be told in interview by Hasd8utt. That does not pass the
statutory threshold.
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41.

42.

43.

In his oral argument, Mr Eadie adopted his skeleaogument but he placed less
emphasis on the necessity argument. He saidathigg highest the material might

bolster the police case against Hassan Butt wheseek was already in place.

Further, the police justification for seeking theler has undergone a “sea-change”.
Before the judge, it was that Hassan Butt wouldehgiven an honest account to the
claimant and they needed the material as a reletidek against which to check the
veracity of what Hassan Butt told the police whenchme to be interviewed. Now

that he has been interviewed and has disowned d¢beunt that he gave to the

claimant, this justification no longer holds goddr Edis emphasises the fact that the
police have not reached any conclusion as to wbicklassan Butt's accounts is

correct.

In our judgment, the judge applied the correctustay test and reached a conclusion
which he was entitled to reach on the facts. Weltarefully considered the closed
material as did the judge. We reach our conciusio the basis of the material that
was before the judge and not taking account of whatoccurred subsequently. We
reject the argument that a necessity test is inedaait the first access condition stage.
There is nothing in the statutory language to supihe argument. Parliament could

have decided to require the police to satisfy tharcthat there were reasonable
grounds for believing that production of the matkewas necessary for the purposes
of conducting an investigation, but it did not dm sinstead, it stipulated the lower

test of reasonable grounds for believing that pctida would be of substantial value

to the investigation.

On the basis of all the material seen by the ju@ge by ourselves) the judge was
entitled to accept the view of the police that ¢hevere reasonable grounds for
believing that Hassan Butt would not give an actotonthe police which was
substantially the same as that which he had givehe claimant; and that it would be
of value to the investigation into possible tersbdffences committed by Hassan Butt
for the police to have the full account that he lyaen to the claimant before they
interviewed him. That conclusion has not been lideéed by the fact that, in the
events that have occurred, Hassan Butt was arrasigdvas interviewed without the
benefit of the Butt material (save for the drafttbé book that was handed to the
police by the publisher). The arrest was forcedhenpolice by his attempt on 9 May
to leave the jurisdiction.

The alleged relationship between Hassan Butt an@sAdisclosed by A’s defence
statement and in any event) is such that simiesoring leads us to conclude that the
judge was also entitled to decide that there weasanable grounds for believing that
the material sought would be of substantial vatuthé investigation in relation to A.

We reject Mr Eadie’s criticism of the Chief Condtalthat there has been a “sea-
change” in the justification he advances for reqgirthe production order. The
question for us is whether the judge’s decisiort tha first access condition was
satisfied was lawful. As we have said, that maestdetermined in the light of the
material that was available to the judge and tistification advanced by the Chief
Constable on that material. For the reasons we axen, his decision was lawful.
Since the making of the order, circumstances hdnenged. Hassan Butt has been
interviewed without the benefit of the material ttihe claimant was ordered to
produce (but with the benefit of the draft produdedthe publisher). The Chief
Constable asserts that, even in the changed citanoes, there are reasonable
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grounds for believing that the material soughtnifréhe claimant would be of
substantial benefit to the investigations. Weiacéned to agree. But that is not the
issue before us. The “sea-change” does not casbtdon the validity of the

conclusion reached by the judge on the materiarediim on 25 March.

In our judgment, therefore, the judge’s concludiaeat the first access condition was
satisfied was valid.

The second access condition

45.

There was disagreement éx parte Brighton the analogous PACE provisions as to
whether the conditions relevant to the public ies¢rissue were “somewhat limited”
[83] per Judge LJ (as accepted by Maurice Kay[164]), or sufficient to encompass
wider considerations, as Gibbs J thought to bepthtion at [188]. In the present
case, the judge dealt with the matter on the lihaisissues such as whether an order
would be compatible with the Convention were reféva the question whether the
second access condition was satisfied. We doe®d to determine the scope of the
second access condition, because it is clear thaglevant considerations (including
Convention issues and the importance of the negutdtect confidential journalist
sources) must be taken into account when the aexetcises its discretion under
paragraph 6 of schedule 5. Since all the arguneghtanced by Mr Eadie in criticism
of the judge’s decision that the second accessitomavas satisfied are deployed by
him in his criticism of the judge’s exercise of tdiscretion, we need say no more
about the second access condition. On any viegretis a considerable overlap
between the second access condition and the fastoct are relevant to the exercise
of the discretion.

The exercise of discretion and the Convention

46.

The principal criticism of the judge is that helddi to exercise his discretion
compatibly with the Convention and in particulatiwarticle 10 which provides:

“Article 10 — Freedom of expression

1 — Everyone has the right to freedom of expressitis right
shall include freedom to hold opinions and to reeeand
impart information and ideas without interference public
authority and regardless of frontiers. This articleall not
prevent States from requiring the licensing of ligz@esting,
television or cinema enterprises.

2 — The exercise of these freedoms, since it camigh it
duties and responsibilities, may be subject to Soomalities,
conditions, restrictions or penalties as are piesdrby law and
are necessary in a democratic society, in the a@stser of
national security, territorial integrity or publgafety, for the
prevention of disorder or crime, for the protectwinhealth or
morals, for the protection of the reputation ohtgof others,
for preventing the disclosure of information reeeivin
confidence, or for maintaining the authority angartiality of
the judiciary.”
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There is no disagreement between the parties dbetaelevant legal principles.

Courts are public authorities under section 6(3jhefHuman Rights Act 1998 (“the

HRA"). Accordingly, a production order cannot bede if and to the extent that it
would violate a person’s Convention rights. Thecdetion conferred by paragraph 6
must be exercised compatibly with an affected pessGonvention rights even if the

two access conditions are satisfied.

The correct approach to the article 10 issues @sulated in both the Strasbourg
jurisprudence and our domestic law emphasises (ihathe court should attach

considerable weight to the nature of the rightrieted with when an application is

made against a journalist; (i) the proportionalil any proposed order should be
measured and justified against that weight anglgijperson who applies for an order
should provide a clear and compelling case irfjaation of it.

The significance of article 10 in the scheme of @envention has been underlined
many times by the ECtHR. It is acknowledged doioay in section 12 of the
HRA. The importance of the protection of soursealso acknowledged in section 10
of the Contempt of Court Act 1981. Any curtailmefiarticle 10

“...must be convincingly established by a compelling
countervailing consideration, and the means employast be
proportionate to the end sought to be achieved...afnthe
contemporary functions of the media is investigativ
journalism. This activity, as much as the tradiibactivities

of reporting and commenting, is part of the vitaler of the
press and the media generalliReynolds v Times Newspapers
Ltd [2001] 2 AC 127, 200F per Lord Nicholls.

The importance of the right and the weight of thetification required for an
interference that compels a journalist to revealfidential material about or provided
by a source has been frequently stated both irsl&itag and in our courts. It is
sufficient to refer toGoodwin v United Kingdon996) 22 EHRR 123 at [39] and
[40] “protection of journalistic sources is one tife basic conditions for press
freedom” and “limitations on the confidentiality @furnalistic sources call for the
most careful scrutiny by the courfTjllack v Belgium(Application no 20477/05, 27
November 2007) at [53];John v Express Newspapd2000] 1 WLR 1931 at [27]
where the court of appeal said: “Before the cotatgiire journalists to break what a
journalist regards as a most important professiobdijation to protect a source, the
minimum requirement is that other avenues shouldekgored”; and Ashworth
Hospital Authority v MGN Ltd2002 UKHL 29, [2002] 1 WLR 2033 at [61] where
Lord Woolf CJ said that disclosure of a journaigburces has a chilling effect on the
freedom of the press and that the court will “ndiyngrotect journalists’ sources”.

None of this is in any doubt. The issue is whetherjudge’s application of these
principles in the present case was wrong. We dghedll later with the question
whether the terms of the order were wider thanmezgssary and proportionate to the
aim of furthering the two terrorist investigatiomsd whether in any event their width
was inconsistent with the judge’s avowed intentiondo what he reasonably and
properly could do to preserve the anonymity of td&@mant’'s contacts other than
Hassan Butt. Having weighed the competing interastl, in particular, the article 10
considerations, the judge decided that it was righprinciple to make production
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orders against both the claimant and the publishbft Eadie submits that this
decision was wrong. That is to say, he submitsttieajudge would have been wrong
even to make an order limited to material providdHassan Butt (and excluding
material which might reveal the identity of a caoldintial source or the content of
confidential material from any source other tharssém Butt).

Mr Eadie submits that the judge failed to analyse necessity for the interference
with the claimant’'s article 10 rights and failed égplain how the interference was
proportionate to the end sought to be achieved.he @laimant is a responsible
journalist with a good reputation. Terrorism ipressing subject. Mr Eadie argues
that the judge must have failed to take into actourgiven sufficient weight to the

fact that the claimant’'s book explores what drawsge into terrorism and what

causes them to disown it and that it seeks to ddsuwvould-be terrorists from

becoming terrorists.

Mr Eadie relies on two statements made by the eainfor the purposes of the
present proceedings. They are dated 7 April antMag 2008. They contain a good
deal of information about his sources, his feartodbe effect of compliance with the
production order that was made on his sourcegepistation as a journalist and his
fears for his safety and that of his wife. In th@ntext, the protection of sources is
particularly important: it is very difficult to psuade people who have information to
divulge it.

For the reasons already given, we do not see hademse that was not before the
judge can be taken into account in determiningaindulness of his decision. But we
do not need evidence to underscore the generalriamme of the need to protect
sources in order to sustain a journalist’s artiderights.

On the other hand, it is obvious that there is weaytul public interest in protecting
society from terrorism and, to that end, enablihg police to conduct effective
investigations into terrorism. That interest isrpoied by the provisions of the 2000
Act. Article 10(2) of the Convention itself assetthat the right to receive information
without interference by public authority may be jgeb to such restrictions as are
prescribed by law and are necessary in a demos@tietyinter alia “in the interests
of security”. Paragraph 6 of schedule 5 contasr®fully drafted provisions which
strike a balance between the object of enabling gbkce to conduct terrorist
investigations effectively and respect for a jolistig article 10 rights. To the extent
that there is a conflict between that object argpeet for a journalist's rights, the
court is required to weigh the competing considenstand make a judgment. That
process is familiar to any court that is requirethalance competing considerations.

In our view, it is relevant to the balancing exsecto have in mind the gravity of the
activities that are the subject of the investigatithe benefit likely to accrue to the
investigation and the weight to be accorded tontieed to protect the sources. In the
present case, the investigations into the acts/iié Hassan Butt include allegations
that he was an active member of Al Qaeda and thaahticipated in some way in the
murder of 11 people in Pakistan. They also inclaliegations which are relevant to
the impending trial of A. The investigations atherefore, into activities of the
utmost seriousness. As we have said, the judgeemtiied to conclude on the
material before him that there were reasonablergtsdor believing that material in
the possession of the claimant emanating from Hag&at was likely to be of
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substantial value to the investigations. For thenes reasons, he concluded that
significant benefit was likely to accrue to the estigations from that material. He
was entitled so to conclude.

In carrying out the balancing exercise, he ackndgdel that there was a strong public
interest in preserving the sanctity of the clainssburces and the importance of the
claimant’s article 10(1) rights. He said in terthat the qualifications in article 10(2)
should not be “restrictively interpreted” and tlauy interference with the claimant’s
article 10(1) rights should be “convincingly jussid”.

In our judgment, the judge’s approach to articleca@not be criticised. He directed
himself correctly and reached a conclusion whicls vemsonably open to him on the
material before him. Mr Eadie submits that he dad explain how he struck the
balance between the core issues in play. We adteptthe judge could have
articulated the weight that he gave to the compgetonsiderations more clearly than
he did. But in our judgment, he must have conadutlet the activities being
investigated were so serious that, taken in comjonavith the benefit that was likely
to accrue from the material from Hassan Butt thas \w the claimant’s possession,
they justified interfering with the claimant’'s afg 10 rights. That was a conclusion
which the judge was entitled to reach. The betieéit was likely to accrue from the
material from Hassan Butt was described in thegmes the Chief Constable’s letter
dated 19 March which we have quoted at [18] abovBo far as the trial of A is
concerned, the judge was not only entitled, butgebl to take into account as an
important relevant factor the need to ensure thhad a fair trial. Important though
the right of a journalist to protect his sourcedaubtedly is, it should surely yield to
a duty to disclose if the material emanating frdrase sources might well avoid a
miscarriage of justice.

It is true that the judge dealt only with Mr Makkrights under article 10. He is
criticised by Mr Eadie for failing to deal with thpact of disclosure on Mr Malik’'s
rights under articles 2, 3 and 8 of the Conventsond with the issue of self-
incrimination and article 6 which we discuss sefsdyebelow.

The foundation for the argument based on articlaad®3 is the last two sentences of
paragraph 13 of the claimant’s statement dated afciMwhere he said that, should it
become known that he had been made to reveal hige @ontacts lists and other
confidential information, his personal safety ahdttof his wife and family would be
put in extreme danger. It is, however, right tanpout that the claimant did not give
oral evidence about this and it was not developestal argument by Mr Bailin. Itis
also of some relevance that journalists who ingasti the world of terrorism must be
taken to be aware of the fact that it is a crimioif&nce not to disclose to the police
information relating to terrorism that is caught $sctions 19 and 38B of the 2000
Act.

But the short answer to the criticism of the judgiilure to deal with article 2 and 3
is that disclosure of material emanating from HasBatt (but which did not reveal
the identity of any confidential source or reveahfidential material from any source
apart from Hassan Butt) would not put the claim@mhis family at risk: the existence
of Hassan Butt as a source was already in the@dobfinain. In other words, article 2
and 3 were not a reason for refusing to make ayztazh order at all. At most, they
might be a reason for refusing to make an orderserteffect would be to reveal the



identity of sources other than Hassan Butt. Nzasste argument was addressed to
us in relation to article 8 and we propose to sahing about it.

Article 6 and the privilege against incrimination
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It is submitted by Mr Eadie that the production errdhould not have been made
because there are reasonable grounds for belighatghe documents produced by
the claimant in compliance with the order woulddé¢a expose him to a real risk of
prosecution: see the test stated by the Court gieApin Sociedade Nacional v
Lundquist[1991] 2 QB 310, 324 E-H and 335G. The privileggainst self-
incrimination would be destroyed by the order.

The offences in respect of which it is said disaleswould tend to expose Mr Malik
to a real risk of prosecution are those createdduyions 19 and 38B of the 2000 Act.
Section 19 provides, so far as material:

“(1) This section applies where a person-

(a) believes or suspects that another person masitted an
offence under any of sections 15 to 18, and

(b) bases his belief or suspicion on informationcfcomes
to his attention in the course of a trade, protessbusiness
or employment.

(1A) But this section does not apply if the infotioa came to
the person in the course of a business in the aegaisector.

(2) The person commits an offence if he does rstlose to a
constable as soon as is reasonably practicable-

(a) his belief or suspicion, and
(b) the information on which it is based.

(3) It is a defence for a person charged with ganoke under
subsection (2) to prove that he had a reasonalolesexfor not
making the disclosure”.

The offences under sections 15 to 18 are fund@isection 15), use and possession
of money and other property (section 16), fundimgarggements (section 17) and
money laundering (section 18).

Section 38B, so far as material, provides:

“(1) This section applies where a person has inégion which
he knows or believes might be of material assiganc

(a) in preventing the commission by another perscam act
of terrorism, or



(b) in securing the apprehension, prosecution owiction
of another person, in the United Kingdom, for afence
involving the commission, preparation or instigatiof an
act of terrorism.

(2) The person commits an offence if he does natlase the
information as soon as reasonably practicable poraance
with subsection (3).

(3) Disclosure is in accordance with this subsecitiDit is
made-

(a) in England and Wales, to a constable,

(4) it is a defence for a person charged with ganak under
subsection (2) to prove that he had a reasonalolesexfor not
making the disclosure.”

66. It is established practice that any person who @sgsio rely on the privilege against
self-incrimination as a ground for not answeringsfions or refusing to disclose a
document must do so on oath: $x@wvnie v CoeQBENI 97/0665/ E at [24] to [26].
The claimant did not do this. But like Lord BinghaJ inDownie’scase, we do not
propose to determine the self-incrimination issw has been raised on behalf of the
claimant on that technical ground. We are in nabdohowever, that, if a person
wishes to rely on the privilege against self-ingnation, he or she must raise it as an
issue. In the present case, the issue was raigedagraph 21 of Mr Bailin’s skeleton
argument before the judge in the following terms:

“Self-incrimination:

21. To the extent that the police may contend ttie
Respondent might himself have unwittingly committaedy
criminal offence by his contact with Hassan Butiotiierwise,
the Respondent relies on the privilege against - self
incrimination. In its exercise of discretion, the@t is required

to take into account the fact that a possible cgueece of the
order sought by the Claimant would be the dangesedf
incrimination ex p. Bright[121]).”

67. Neither section 19 nor section 38B was mentioneth¢éojudge. The issue of self-
incrimination did, however, surface (albeit brigfiguring Mr Bailin’s submissions
before the judge. The following exchange took @lac

“MR. BAILIN: Rather than infringe upon Article 1@&nd if the
source is known, it makes it no less egregious usEedn this
case the effect is the same. If Mr. Malik is reqdito reveal all
the unpublished research material with the contégssduty of
confidence is so undermined that it is as bad dseifwere
required to disclose the identity of the sourcertli@rmore,



68.

69.

70.

there may be contacts included which are unknowrth®
police, other than Mr. Butt. There seems to be ssuggestion
that perhaps they were active terrorists. Wellhdy are active
terrorists, then Mr. Malik commits a criminal offem.....

JUDGE GOLDSTONE: No, the prosecution are sayingetle
only one contact or source named, or not named, biyut
implication referred to and that is Mr. Butt, andatt is at
paragraph 13.

MR. BAILIN: Well, your Honour, to the extent thabey rely
upon the drafting of that statement, your Honouearty |
cannot fill in every ... gaps.

JUDGE GOLDSTONE: No.

MR. BAILIN: But the material which is sought incled more
sources than Mr. Butt. That is our case, your Horiou

Thus, the claimant raised the issue in a somevatainic and unspecific manner in
the skeleton argument. If it had been intendethige the issue by reference to the
risk of his being exposed to a prosecution for #@nae contrary to section 19 and/or
38B, this could and should have been done (as éas bnequivocally done before
us), so that the nature of the risk could have lzssessed by the judge. Instead, the
skeleton did not identify any offence for which ttlaimant might have been at risk
of being prosecuted.

As we have said, there was no reference to sed@oar 38B in the course of oral

submissions. The issue was raised in the conteatdiscussion about the scope of
any disclosure that might be ordered. Mr Bailibmsitted to the judge that, if the

claimant was ordered to disclose the identity afrses other than Hassan Butt who
might be active terrorists, that wider disclosurghhindicate that the claimant had
committed a criminal offence. The judge reassdailin that he need have no

concerns on that score, because paragraph 13 ofdineant’s statement showed that
there was only one source and that was Hassan Bbé#.self-incrimination issue was

taken no further. It was not addressed on beHdthe Chief Constable either in the
skeleton submissions written by Mr Edis dated 24dWaor in oral submissions by

Miss Whyte. In these circumstances, it is natlbsurprising that the judge did not

deal with the issue in his judgment. In so fathespoint was raised at all, it was by
reference to the possibility that disclosure mighbw that one or more of the

claimant’s contacts (other than Hassan Butt) westve terrorists and that the

claimant was on that account committing a crimioié¢énce. But the judge made it

clear in the course of argument that he was pracgezh the basis that the claimant
had only one source, i.e. Hassan Butt.

We recognise the seriousness of the privilege agaglf-incrimination. But in our
judgment, it is not open to a party to seek judiiaiew of an exercise of discretion
on the grounds that the judge failed to take intooant the privilege against self-
incrimination if he did not raise that issue befdhe judge. In our view, if the
claimant wished to rely on the privilege againdt-serimination in relation to the
risk of prosecution for offences contrary to sectib9 and/or 38B, then it was
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incumbent on him to raise that issue before thggud/Ne do not accept that the judge
was under a duty to consider the point of his ovatiom. First, the point was by no
means obvious. Even in the context of the applgrabsolute offences created by
sections 19 and 38B, it is a defence for a persopréve that he had a reasonable
excuse for not making the disclosure. Secondlg, dlaimant was represented by
counsel who did, albeit rather faintly, raise d-g&trimination point. That point had
an altogether different basis. It is not suggeshed the judge was in error in not
taking account othat suggested basis for the issue.

Nevertheless, it seems to us that it is open teldienant to apply to the judge to vary
or discharge the production order on the grounds tte risk of prosecution under
section 19 and/or 38B is a material point which was taken before him which he
now wishes to take. We heard submissions as wh@ther the privilege against self-
incrimination has been ousted by paragraph 6lwddcle 5, (ii) whether, if it has not
been ousted, the privilege can be claimed in réspiepre-existing documents, and
(iii) if the answers to (i) and (ii) are in the ragiye, how the privilege should be
reflected in the exercise of the discretion graritedhe court by paragraph 6. We
also heard submissions about waiver.

We have already given our reasons for our conatutsiat the challenge to the way in
which the judge dealt with the self-incriminatioaimt must fail. That is sufficient to
dispose of this part of the claimant’s challengéhi® judge’s order. But in deference
to the detailed submissions of counsel, and in taseclaimant seeks to argue the
point before the judge on an application to disgeaor vary, we propose to express
our views, albeit fairly briefly, on the subject lasst we can on the material before us
and in the light of the uncertain state of thissanéthe law.

There is no doubt that compliance with an orderciinequires a person to produce to
the police material in his or her possession white first and second access
conditions are satisfiednay disclose that the person has committed on offence
contrary to sections 19 or 38B of the 2000 Actis lobpen to Parliament to abrogate
the privilege against self-incrimination. It isre@nient to start with the question
whether, on the assumption that there are circumosta in which compulsory
disclosure would infringe the privilege againstfsetrimination, paragraph 6 has
ousted that privilege. In our judgment, it has.nd@lear language (express or by
necessary implication) would be required to showt tRarliament intended to
abrogate such a fundamental principle of the comitaan see, for exampleR v
Secretary of State for the Home Department, exep@innmg2000] 2 AC 115, 131F
per Lord Hoffmann. There is no such language. @&kgress exclusion of items
subject to legal privilege (paragraphs 6(1)(b) &tl)(a)) do not carry with it the
necessarymplication that the different privilege againstfsacrimination was not to
be excluded. Nor do we accept that para 8(1)(l)agear indication of an intention
by Parliament to override the privilege against-s@rimination. The privilege
against self-incrimination is not aptly describexdaa“restriction on the disclosure of
information imposed by statute”: it is not an impdsrestriction on the disclosure of
information” at all.

The next question is whether the privilege agaseditincrimination is a right which
can in principle be invoked in relation to pre-¢éxig documents which are “real” and
“‘independent” evidence and are not “compelled restiy”. We shall refer to this
evidence as “pre-existing documents”. In recemiry, this issue has been the subject
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of considerable debate in our domestic law anchénStrasbourg jurisprudence. In
view of the decision that we have reached thats#léincrimination issue arising
from sections 19 and 38B was not raised beforejudge, we do not intend to
undertake an exhaustive review of the authoritieBhe most recent decision of our
courts isC plc v P[2007] EWCA Civ 493, [2007] 3 WLR 437. It seemsu® that the
ratio of the decision of the majority of the Cowift Appeal was that no privilege
against self-incrimination exists in relation teegaxisting documents: see [36] to [38]
in the judgment of Longmore LJ (with whom Sir Marilourse agreed). The House
of Lords has given leave to appeal against thisstbec

The decision of this court iex parte Brightwas apparently not cited to the Court of
Appeal inC plc v P. As we have saidex parte Bright\was not concerned with
paragraph 6 of schedule 5 of the 2000 Act; butas woncerned with the analogous
provisions of PACE. This court considered the iotpaf the privilege against self-
incrimination. All three members of the court ddesed that the privilege against
self-incrimination was applicable to pre-existingcdments, although they differed
about its effect. Judge LJ said that it was a detapanswer to the application for
disclosure. Maurice Kay and Gibbs JJ, howeveagtsed, although they agreed that
it was an important relevant factor to be takero iatcount by the judge when
exercising his discretion.

Furthermore, as Lawrence Collins LJ said in hisgjadnt inC plc v B there are
decisions of the House of Lords which appear tanbensistent with the ratio of the
majority of the Court of Appeal in that case. Téesere analysed by Lawrence
Collins LJ at [54] to [65] of his judgment and laan to hesitate to distinguish those
decisions on the basis that they involved a “testiia” obligation to disclose and
verify documents and were not authority for thepargition that the privilege against
self-incrimination did apply to pre-existing docume

We were referred to a number of decisions of théHRCon the subject of the
privilege against self-incrimination and pre-exigtidocuments. These included:
Funke v Francg€1993) 16 EHRR 297Saunders v UK1997) 23 EHRR 313JB v
Switzerland[2001] Crim LR 748 (Application 31827/96Heaney & McGuiness v
Ireland (2001) 33 EHRR 12Shannon v UK2006) 42 EHRR 31Jalloh v Germany
(2007) 44 EHRR 32 an@’Halloran & Francis v UK (Applications 15809/02 and
25624/02). We do not propose to embark on an gttémanalyse these decisions.
They are somewhat problematic and we find it difico extract from them a clear
statement of principle as to whether the privilegainst self-incrimination applies to
pre-existing documents. We are inclined to acteptsubmission of Mr Eadie that
they seem to indicate that the privilege againbtiserimination protected by article
6 is in play even where the potential for self-imgnation derives from pre-existing
documents.

In view of the uncertain state of the law, it see¢mss that the preferred approach for
a Circuit Judge to adopt, at any rate until the $¢oaf Lords has resolved the appeal
in C plc v P is, like the majority irex parte Brightto treat the privilege against self-
incrimination as an important relevant factor tatéleen into account when exercising
the discretion in respect of pre-existing documentsWe should add that the
automatic and absolute application of the privilegminst self-incrimination in all
cases where an application is made for a produdrider under schedule 5 would
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substantially weaken the schedule in relation tarnpalist material and that cannot
have been what Parliament intended when enactengribvision.

We turn, therefore, to the impact of the privileggainst self-incrimination on the
exercise of discretion adopting the approach ofntlagority inex parte Bright. In
our view, the following non-exhaustive factors skibbe taken into account in
deciding whether a person should be required tatie material under paragraph 6
where to do so risks infringing his or her priviéeggainst self-incrimination. First, it
iS necessary to assess the true benefit to thestiggon of the material which is
sought to be obtained in breach of the privilegehe smaller the benefit, the less
justification there is for the infringement; ance threater the benefit, the greater the
justification. Part of this evaluation involvescansideration of the extent to which
the material can be (i) obtained by other meanspKdlered to be disclosed in stages,
(so that a part which does not involve the infrimgat of the privilege against self-
incrimination is disclosed first, leaving the valokthe rest to be weighed differently
against the infringement); and (iii) redacted telede those parts which create the
risk.

Secondly, it is always necessary to keep in miedriportance of the privilege itself.
To compel a person to forgo the protection affordsd the privilege requires
convincing justification.

Thirdly, it is relevant to consider the gravitytbe offence with which the person who
is required to surrender the privilege might berghd. The more serious the charge,
the greater the justification required for the @tisare. In the context of sections 19
and 38B, it is material that these are seriousoffe which can lead on conviction on
indictment to imprisonment for a term not exceednggars.

Fourthly, it is relevant to consider the risk obgecution. In some cases, the crown
may offer the person immunity from prosecution. the present case, Mr Edis has
told us that the interest of the police in therlamt is in what he can tell them about
Hassan Butt and not in whether the claimant hasnutted offences under sections
19 or 38B. He says (and we accept) that a préisecwould not be instituted against
the claimant unless it was thought that there wiesabstic prospect of conviction and
that it was in the public interest to prosecute .hinm our view, however, in the
absence of immunity the court should be slow tachttmuch weight to the prospect
that a prosecution for an offence of non-disclossitenlikely. It is open to the crown
to put the matter beyond doubt by making an unempaivoffer of immunity.

Fifthly, it should always be borne in mind thatiperson is prosecuted for an offence
under section 19 or 38B, the trial judge has the/goto exclude evidence under
section 78 of PACE if that is required in the iet&s of fairness.

All of these seem to us to be relevant considanatio be taken into account when the
court exercises its discretion and decides whetbeorder disclosure which will

infringe a person’s privilege against self-incrietion. We do not feel able to say
how the balance should have been struck in theeptesase if the point had been
taken before the judge. It is a fact-sensitivereise. It would only have been
appropriate for this court to perform the exerdseitself if we were confident that

the outcome was clear and there could only be oseex. But we are not satisfied



that this is the case. In these circumstancediave limited this part of our judgment
to giving some general guidance.

The width of the production order
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For the reasons that we have given, we have coedltitht the judge was entitled to
decidein principle to grant a production order. But it is also neaeg$o consider
whether it was right to grant an order in termsaéde as those that he made. The
question here is whether, to use the languagedgeluJ inex parte Brightat [140],
the width of the order was “disproportionate to gmmactical advantages to the
prosecution process”. Mr Eadie submits that thereothing to justify the blanket
production of “drafts and source material for tlo®k’ or “all images associated with
the publication, whether intended for use or otleewaudio and video recordings;
notes regardless of format and source material”.

In considering the width of the order, it is im@ort to keep in mind that the judge
made it clear that he intended by his order towthat can reasonably and properly be
done without prejudice to those competing rightpteserve the anonymity of his
contacts as opposed to that of Mr Butt”. The “cetmny interests” were “the
investigations of the police or the public intergstliscouraging serious crime and in
detecting and bringing to justice those who ar@aasible for it”. That is why he
said that “for the moment at any rate” he did ronk it appropriate to require the
claimant to give up contact lists of “all persomstured in the book or contractual
agreements, arrangements and negotiations in tespaédr Butt”. In our view,
however, the order was drafted in terms which might to the disclosure of the
claimant’s sources other than Hassan Butt. Thatiyeof such sources might be
discoverable from the “source material for the Baokluding the material provided
by Hassan Butt; so too they might be discoveratienfthe material described in
paragraph (4) of the order. In fact, at paragrapi his statement dated 8 May 2008,
the claimant says that there is material in thediaaitten notebooks, typed-up notes,
interview tapes and interview transcripts which,ditclosed,would lead to the
identification of some of his sources (other thaas$an Butt), although they are not
named. At paragraph 8, he says that this was backd research material which
was provided to him by his sources in confidencehenunderstanding that it would
never be published by him or otherwise disclosed.

In view of the importance of the need to protefwnalist’'s sources in aid of his or

her article 10 rights, the limitations created bjicke 10(2) must be applied with

caution and convincingly established. That is vhe/judge was right to adopt a step
by step approach. His decision “for the momentmy rate” not to require the

claimant to give up his contact lists gave expoesdo that approach. But in our
view, the terms of the order did not sufficientéflect the judge’s intention of doing

what could reasonably and properly be done witlpoejudice to the competing rights

to preserve the anonymity of the claimant’s comstéother than Hassan Butt).

At the close of the hearing of this application, weited counsel to submit suggested
draft orders (in the case of Mr Eadie, without pdége to his submission that a
production order was wrong in principle).

The draft submitted by Mr Eadie was in these terms:
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“(1) Subject to (2) below, all material in your gs@ssion provided to you by
Hassan Butt (including any audio/video recordingsHassan Butt and any
written notes of what Hassan Butt said to you):;

(2) You are not required to provide any materialomhwould or might (a) reveal
or confirm the identity of any confidential sour(l® reveal the content of any
confidential material from any source apart fronssén Butt.”

The draft submitted by Mr Edis included the followi

“All records of information provided to Shiv Maliy Hassan Butt whether such
records are tape recordings of interviews, trapscrdf interviews, notes of
discussions, written material supplied by Hassart Bu Shiv Malik or any
records of any kind.

The Order requires production of material includimjormation about third
parties provided to Shiv Malik by Hassan Butt.ddtes not require production of
any information provided to Shiv Malik by any otlperson.”

We have received no oral or written submissionshese suggested drafts. It will be
apparent that it is common to them that they rexqtiiee production of material or
information which has been provided to the claimayntHassan Butt and not by any
other person. To the extent that the order madehbyjudge went further and
required the production of material in the posses3f the claimant relating to
Hassan Butt provided bgny source (ie not only Hassan Butt himself), it waur
judgment too wide.

But we do not think that we should determine thecise form of the order without
giving the parties the opportunity to make submission it in the light of this
judgment. We are particularly interested in whettiee order should permit the
claimant to redact from material in his possessonas to exclude the means of
identifying the claimant’s sources (i) what Has&urit may have said to him and/or
(i) what the claimant has recorded Hassan Buiaging, where, because of the way
the claimant has organised his research, it is dnigewith what others have said.

Special Advocate

93.

94.

At the outset of this part of our judgment, we mecour gratitude to Mr Andrew
Nicol QC who was instructed by the Attorney-Gendoainake submissions as to the
role of special advocates and the circumstancesich they may be employed.

Mr Eadie submits that it is clear from the judgm#hat material, apparently decisive
of the outcome of the application for the productiorder, was not seen by the
claimant or his legal representatives. We havel ree closed documentation
carefully and can confirm that it does contain matewhich had an important

bearing on the outcome of the application beforejtldge and that the judge was
right so to regard it. Mr Eadie submits that tleencnon law requirements of natural
justice were not satisfied by the procedure thas wedopted in this case. It is
fundamental to a judicial inquiry that a person mhbave the right to see all the
information that is put before the judge, so thatnmay comment on it, challenge it
and, if necessary, counter it by contrary evideneceaddition, Mr Eadie submits that
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the claimants article 6 civil rights were engaggdh®e Chief Constable’s application
and the procedure adopted did not afford the clainea substantial measure of
procedural justice as required by the Conventidnhthe very least, a special advocate
was required to view the closed material and attéwedclosed hearing in order to
cross-examine Detective Inspector Richardson argreabmissions to the judge.

Mr Eadie further submits that the need for a speai@ocate was heightened on the
facts of this case by the seriousness of the comsegs for the claimant if a

production order was made. If he complies with dnéer, he runs all the risks to

which we have earlier referred. If he does notglynthen he commits a contempt of
court.

The use of special advocates was first sanctione®dsliament in the context of
national security deportations by the creation hed Special Immigration Appeals
Commission (“SIAC”) to hear immigration appealsmatters with a national security
element: see section 2 of the Special Immigratigpe®ls Commission Act 1997.
The functions of a special advocate in that cordeatset out in rule 35 of the Special
Immigration Appeals Commission Rules SI 2003 No4l(&s amended). A special
advocate in SIAC proceedings has, broadly speakwg,principal tasks: (i) to test
the Secretary of State’s objections to disclosurmaterial to the appellant and see
whether more can be moved from the closed to tles gart of the proceedings; and
(i) to represent the interests of the appellantiy closed proceedings. Once a
special advocate has received closed materialalhilgy to communicate with the
appellant or his representatives is severely daddrule 36). The SIAC model has
been adopted in various other legislative contextsis not necessary to describe
these. They do not include applications for praducorders under the 2000 Act.

There have been cases where, without an applichhtetory scheme, the court has
asked the Attorney-General for a special advoc&ramples ar&ecretary of State
for the Home Department v Rehmianthe Court of Appeal at [2003] UKHL 47 at
[31] and [32];R v Shaylef2002] UKHL 11, [2003] 1 AC 247 at [34R v H[2004]
UKHL 3, [2004] 2 AC 134 at [22] (in the context ah ordinary criminal trial); an&
(Roberts) v Parole Boar2005] UKHL 45, [2005] 2 AC 738.

In R v Hat [22], Lord Bingham, giving the opinion of the pgllate Committee of the
House of Lords said, in the context of a discussibaut criminal trials, that the court
should not be deterred from requesting the appeintnof a special advocate to
represent a defendant in public interest immunitgtters, where the interests of
justice are shown to require it. He said: “But temed must be shown. Such an
appointment will always be exceptional, never awtten a course of last and never
first resort”. InR (Murungaru) v Secretary of State for the Homedbepent[2006]
EWHC 3726 (Admin), Mitting J drew attention to tifiect that Lord Bingham’s
comments were made in the context of criminal pdlace. That is true, but we doubt
whether the court should be more willing to requibst appointment of a special
advocate in other contexts. R (Roberts) v Parole Boardnot in the context of a
criminal trial), it is to be noted that Lord Cardlveaid at [144] that the special
advocate procedure should be used only in “rare exugptional cases” and as a
course of last and never first resort. And Lorddl¥ CJ said at [42] that what Lord
Bingham said iR v H “could be even more apposite in the case of tlaeo]p]
board.”
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We accept, therefore, that there is power in thetdo request the appointment of a
special advocate of its own motion. But that posleould be exercised only in an
exceptional case and as a last resort.

In deciding whether to request the Attorney-Gentralppoint a special advocate, the
court should have regard to the seriousness ofidbee that the court has to
determine. We accept that the consequences faldmant of an order that requires
him to disclose his sources (other than Hassar) Bretvery serious for him. But as
against that, the entitlement to disclosure ofvaai evidence is not an absolute right.
One important competing interest which may justifgn-disclosure is national
security: sed8otmeh and Alami v UKApplication No 15187/03 (unreported)) at [37]
cited by Baroness Hale of RichmondSacretary of State for the Home Department v
MB [2007] 3 WLR 681 at [62].

As Mr Nicol points out, even in a procedure whistentirelyex partethe court may
consider that the absent party is afforded a sefftaneasure of procedural protection
by the obligation on the party who is present godafore the court any material that
undermines or qualifies his case or which wouldsaske absent party. Further, the
court itself can be expected to perform a roleesfihg and probing the case which is
presented. All these features may satisfy the tcthat the procedure is fair and
complies with article 6, even without a special @achte. We would wish to place
particular emphasis on the duty of the court to aesl probe the material that is laid
before it in the absence of the person who is &dtec Judges who conduct criminal
trials routinely perform this role when they holditic interest immunity hearings.

A further relevant question is the extent to whiclspecial advocate is likely to be
able to further the absent party’s case beforedhet. It may not always be possible
for the court to form a view as to how far, reatially, a special advocate is likely to
be able to advance the party's case. But sometirhes possible. If the court

concludes that the special advocate is unlikelyo¢oable to make a significant
contribution to the party's case, that is a relévantor for the court to weigh in the
balance. It should always, however, be borne imdntihat it is exceptional to appoint
a special advocate outside an applicable statstdrgme.

So much for the general approach. We now turrhéoquestion whether the judge
erred in failing to request the appointment of ecsl advocate in this case. In our
view, he did not for the reasons advanced by MisEdiMr Bailin had been made
aware on 24 March when he received Mr Edis’'s s&aletirgument that the Chief
Constable intended to invite the judge to condudbaed as well as an open hearing.
If Mr Bailin had considered that a special advocdteuld be appointed, he could and
should have said so. Instead, immediately befagecthurt went into closed session,
he reminded the judge that the conduct of the dids=aring “carried a very heavy
responsibility indeed”. He referred the judge t&rg 15-84 inArchbold Criminal
Pleading and Practicand the cases which deal with the way in whichdmgushould
deal with applications for orders for access toemak made in the absence of the
person affected. Counsel said that the passagds‘déth the onerous responsibilities
on judgesex partePACE applications, and we submit that the saméhibtayapply
here”. With those words ringing in his ears, thede proceeded to conduct the
closed hearing.
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The first reason, therefore, why the judge did mot in not requesting the
appointment of a special advocate is that coueggksenting the claimant did not ask
him to do so. Mr Bailin implied to the judge that,he discharged the “onerous
responsibilities” that are placed on judges whenlidg with importantex parte
applications, the claimant’s interests would beegafirded. Judge Goldstone has
huge experience of criminal law and procedure. wds entitled to take Mr Bailin’s
submissions at face value.

But secondly, even if the claimant had not beenesgnted, we doubt whether this is
one of those exceptional cases where the judgeldshafuhis own motion have
requested the appointment of a special advocatee a¥knowledge the potential
seriousness of the consequences of a productioer dod the claimant. But the
closed hearing was not, and was not likely to hencerned to investigate the
consequences of an order for the claimant. Thatdviee the subject of evidence and
argument in the open hearing; and so it provedeo Bhe claimant was able to
explain by evidence and argument the effect orcduiser of disclosure of his sources
and the risk that he and his family would face nf @der were to be made. The
purpose of the closed hearing was to adduce befwejudge certain sensitive
information in the possession of the police whicswelevant to proving that the first
and second access conditions were satisfied asdowing that the interference with
Mr Malik's article 10 rights entailed by the prodiony order sought was justified by
the national security interest. The claimant comtd give any evidence on these
issues and could not give a special advocate rt&gins as to facts which might
undermine the evidence of Detective Inspector Ra$en. It is true that a special
advocate could test and probe the evidence andsassats of the officer, but so too
could the judge. In these circumstances, we arédan persuaded that, even if Mr
Bailin had not acquiesced in the non-participatidra special advocate, the judge
would have been in error in not requesting a spadw@ocate of his own motion.

For these reasons, the failure of the judge to esigthe appointment of a special
advocate to peruse the closed material and takeipdhe closed hearing did not
render the whole process unfair and did not viddageclaimant'’s article 6 rights.

Breach of the duty of disclosure

107.

In October 2006, the Chief Constable obtained adywton order against an
employed journalist of The Times newspaper whicleluded the following
material”....any other material or documents linkedA] or the subject Hassan Butt”.
Mr Eadie submits that this order should have besolaked to the judge (and the
claimant) at the Crown Court. It was relevanthe first access condition, because it
was evidence of what other steps the same police fead taken to obtain material
relating to Hassan Butt apart from arresting hiih.is said that it would also have
been relevant to whether the material sought frdm tlaimant would be of
substantial value to the investigations of A anddassan Butt, bearing in mind that
the police already had access via another routddamation about them. It was also
relevant to the second access condition, becawsasitvidence of the wider chilling
and/or stifling effect of such orders. Mr Eadiébsuts that, on any view, it was
relevant to the exercise of the judge’s discretioimch is broad enough to take
account of such matters.
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In our judgment, there is no substance in this poifhe issue for the judge was
whether, on the material placed before him, the &wcess conditions were satisfied
and, if they were, whether he should exercise Fgsretion to grant a production
order in the terms sought or in different terms.e Wb not see how the fact that a
production order had been obtained several montriee against a different

journalist in respect of different material wasergnt to the decision that Judge
Goldstone had to make.

Conclusion
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This application has attracted a good deal of matlention for obvious reasons. The
previous accounts given by Hassan Butt of Al-Qagdactivities and his own
participation in them are chilling. He spoke o$ hiaving spent “a decade of killing
for killing's sake”. Since the production order deaby Judge Goldstone on 31
March, Hassan Butt has disowned his earlier acsoamd now says that he lied to the
media in order to make money and achieve fameview of the threat to national
security posed by Al-Qaeda, the Chief Constablelavbe acting irresponsibly if he
did not investigate the activities of Hassan Batirbughly and seek to obtain all
material that might assist him in his investigasion

Where, as in the present case, such materialtiseipossession of a journalist, there
is a potential clash between the interests of thte Sn ensuring that the police are
able to conduct terrorist investigations as effetyi as possible and the rights of a
journalist to protect his or her confidential sesc Important though these rights of
a journalist unquestionably are, they are not alisol Parliament has decided that the
public interest in the security of the state muestdken into account. A balance has to
be struck between the protection of the confidémtiaterial of journalists and the
interest of us all in facilitating effective teristrinvestigations. It is for the court to
strike that balance applying the carefully calibthinechanism enacted by Parliament
in schedule 5 of the 2000 Act. In addition, inaese where the confidential material,
if disclosed, might prevent a miscarriage of justithat is a further factor to be taken
into account in the balancing exercise: see [58}ab

It is for the police to satisfy the court that th@lance should be struck in favour of
making a production order. For the reasons thahawe given, we are of the view

that, on the material and argument before himjutige was entitled to conclude that
a production order should be maideprinciple. But as we have said, we consider
that the terms of the order that he made were tde:veee [87] to [91] above. As

stated at [92], we invite further submissions agheoprecise terms of the order.



