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Judgment

The Hon. Mr Justice Eady :

1.

In this libel action Claire McBride (“the Claimanttlaims damages, including special
damages, against The Body Shop International Pii@ (Defendant”) in respect of
words published on or about 13 January 2006 in-araié from Nicole Farncombe,
who was the manager of the Defendant’s Gatwick éirpranches, addressed to two
other employees, Tessa Boshoff (the regional huresources manager) and Stella
Barham (the regional manager). The subject-matfethe e-mail was largely
concerned with the conduct of the Claimant, who atahat time also an employee of
the Defendant. The litigation was commenced byaarciform dated 25 April 2007
(and, therefore, one of a number of matters | akedsto consider relates to
limitation).

It is necessary, in addressing the context of thigligation in question, to have in
mind not only its contents but also how it cambeonritten.

There are four branches of the Defendant’s busiae&atwick and the Claimant had
been employed as a sales assistant from August iB0@%e of those branches under
the immediate supervision of her line manager Ammveéett. It seems that on 12
December 2005 Nicole Farncombe was telephoned biyFeamwcett in relation to a
relatively minor matter concerning a payment (knoagsa “paid out”) which had
apparently been made by the Claimant out of thendbratill, without express
authority, to cover some expenses. Ms Farncombiedhvhe Claimant and Ms
Fawcett to a meeting on 16 December 2005 in omlerstablish the facts. In the
interim, the Claimant carried on working as usual.
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4.

The Claimant explained at this meeting that sheebedl that she had implicit consent
from Ms Fawcett to make such a payment even th@gianager was not present.
According to the evidence of Ms Farncombe, sheddechot to suspend the Claimant
but merely to advise her that the episode shoultrdsted as a learning experience.
The Claimant, on the other hand, contends thatveh® actually suspended and
excluded from work. This was, at any rate, the ctashe later took in proceedings
before an employment tribunal. It is not, howewasy to reconcile with the fact that
she continued to work her usual shifts following theeting.

On 7 January 2006 the Claimant wrote a letter incivishe identified a number of
grievances against the Defendant, and in particadminst Nicole Farncombe and
Ami Fawcett. Also on 7 January the Claimant lefirkvearly, saying that she was
unwell. She never returned to work thereafteralt heen part of her case that she had
been caused so much stress by recent events ghatashunable to carry on working.

The grievance letter was dealt with by Tessa Bdshdio sent a copy of it to Ms

Farncombe. It was her e-mail in response, datedabBary 2006, that contained the
words complained of in these proceedings. It wadresbed to Miss Boshoff and
copied to Ms Barham.

The grievance letter itself was in these terms:
“7'" January 2006
Personal and Private
Not for publication
Without Prejudice
Dear Sir or Madam,

In regard to my employment with Bodyshop, | redoetnform
you that recent events have given me pause andetanmgto
state my concerns officially.

As you will see from my record, | was recently ext#d from
work, and subsequently it was found that | hadfottbwed a
procedure for personal disbursement reimbursemeaht avas
told | would be issued with a written warning.

I will say now that | am confused regarding my esabn, in
that it appears with hindsight that | had been sndpd without
being told | was suspended, and | am further cadubat |
was told that my exclusion was to allow an invesimn
following which there would be a ‘meeting’. Durirtgis first
meeting notes and statements were taken from ntd thas
told to sign, and | was told specifically that thisas not a
disciplinary, despite the meeting consisting aslit of my
being subjected to accusatory questioning afterchivhi was
told that pending a decision from Head Office therrild then
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be a further ‘meeting’ but that in the mean timghbuld return
to work. My confusion arises from the fact thaisitapparent
that despite the terminology used, | was de factspended,
investigated and disciplined without being informagany right

to be accompanied, nor informed of the reason for m
exclusion and without being presented with any satans or
concerns in writing and therefore in a manner watld allow
me to respond properly and adequately prior to wizest in fact

a disciplinary.

Therefore it is apparent that | have been subjetdeiiegal
disciplinary measures in that no or no proper place was
followed.

In respect of the above, during the second ‘meetings also
told that my customer service ability was unacdelptand that
therefore my position as supervisor that had bestaded and
confirmed was now rescinded. The declaration th&tcked

customer service ability is in my view contrarythe feedback
| received from South airside, and most notablyirdua store
visit from Head Office after which Dhanisha inforchme that
she had been specifically complimented vis-a-visaustomer
service ability. In giving reasons for my allegedck of

customer service. | was told that | did not apphoagstomers
and | was accused by Ami of ‘spending my time stamdn

front of the mirror’ of which neither the parentiesior the
relevance was apparent or made clear, in addigowttich |

was told that as | had missed supervisor trairninadg no further
training would be offered.

This was stated in light of the known facts thatnissed
training because of absence from work that resulteeh my
father suffering an exceptionally serious motorbadecident
that had caused multiple breaks and a spiral fraatequiring
extensive orthopaedic surgery, complicated by aepmigting
condition that indicated that he may not survive pmocedure
and/or that he may not survive recovery and thatag during
this time that | was briefly absent.

Immediately upon being told that my father was isesious
condition in hospital following an RTA and beforeve@

making arrangements to get to him and in any evant
accordance with company policy, | informed worktthaould

not attend work and or training the next day, amdlyf

explained the reasons.

Despite this | was telephoned several times befmek while
my father was being operated on and immediatebr aft ask
me when | would be back to work. Naturally thisqald great
pressure on me at a particularly difficult time awtordingly |
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felt | was being asked to choose between my wodkrag dad
at a time when | did not know if | was still goitghave a dad.

When | then returned to work the issue of the disbment
arose and | was excluded in the circumstances ibegcabove,
but while | was excluded, the staffs Christmas yparas due
and | was told it was okay to go.

On the evening in question Ami approached me, anteo
own accord stated that | am not to worry as nobkagws
anything, which | found strange as | was underassumption
that these matters were automatically and strictigfidential
in any event, and | took her words to be an unrsgs
assurance.

However, at the party people were talking abowtnidl | was
asked about it several times. Subsequent to travé been told
that on other occasions people have been told thas a thief
and that | was going to be fired.

Naturally, | was and am very upset by this. | heeen advised
that this amounts to slander, and in that | resailvey rights.

That notwithstanding, | was confused and angry thespite

Ami's words, my colleagues were privy to informatithat was
variously confidential, incorrect and defamatory.

My Grandfather passed away on Wednesddy 28cember. |
informed Ami of my Grandfathers passing on the déyhis
passing. When | then received a call from Ami orurBday
asking if | could come into work to cover a shifetnext day, |
became worried that | should not be with my mum dad the
day after my granddad died when | was needed &.Wavas
made to feel guilty.

Taken in context of the previous occasion wherea$ wursued
by work when my dad was being operated on, the eraim
which she asked was particularly inappropriate. Siel, ‘I

know you don't like being called at home’ and thvesnt on to
ask if 1 could cover a shift. The manner in whitkvas phrased
was sarcastic, factually incorrect and inappropriithas never
been the case that | do not like being called ahehol have
always done everything | can to accommodate wor&thdr at
work or in my private time, but it is most defirfitehe case
and as Ami is well aware, that | was and am disaeédy being
called by her to go to work immediately after | dawld her
that | am bereaved or that my dad may die and ltmeted a
little time.

In her position as my immediate superior | had jnesly
informed Ami that | suffer from emotional problenmeluding
anxiety and depression. Clearly, subjecting someuii#
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emotional problems to unwarranted emotional stressh as |
have been, is contrary to the duty of care owadedn respect
of health and safety at work. To be very blunt, Aand
therefore my employers, were informed that | hare#onal
issues that do not interfere with my ability to Wwobut
nonetheless are there and can be adversely affeojed
inappropriate or unwarranted stress stimuli.

The treatment | have been subjected to would bengafor
anyone, and with that in mind | ask you to consitlereffect of
that treatment on a person with emotional problaskhave.

| feel that Ami's actions have been at the venstansensitive
to the point of cruelty, and whereas | deeply valuwejob and
have committed myself to a college course to camgrtit what
| had hoped would become a career. | nonethelesdsl fam

being forced to leave both.

| do not want to leave Bodyshop. | hoped to haearaer with
you, but in the present circumstances | really oarsee any
point in staying if | am to be treated like this.

This catalogue of abuse has led me to become @illysgick

with worry and stress to the point that | canneepl This came
to a head in the early hours of today when | wastdibegin an
early shift starting at 5.45am. | cannot adequatiglgcribe the
despair | felt at the prospect of going to work drspent the
night and the early hours of the morning nauseatetifrozen
with distress. Despite this and because there isvag to

inform anyone from work in case of illness priorda early
shift | opened up the shop and worked until thet neember of
staff came in at which point | excused myself asnsas

possible and went home for reasons of illness.

I would like to discuss this matter but | put yow rotice that |
feel | am being forced to tender my resignation bwaduld like

to shown €ic) that this is not so especially in light of your
claim to value an individuals right to self estednfieel that |
am having my self-esteem battered and | need yeip to
allay my fears if that is all they are. Please help

Yours sincerely
Claire McBride”

8. It will be noted that this letter contains quiteisas criticisms of Ami Fawcett and
Nicole Farncombe. It was obviously appropriate thiay should be given an
opportunity of dealing with the points which shedhaade. Accordingly, Nicole
Farncombe addressed the criticisms in her e-mdiBafanuary as follows:

“Hi Tessa
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| thought it would be easier if | captured all theints from
Claire’s letter and e-mailed it to you. So you daok at it in
your own time. | have Claire’s file for you ready Monday.

e Not excluded as she worked all her shifts that week
Sunday 11th —worked-7.5 hours
Monday 12th- shopping day-7.5 hours
Fridayl6th- meeting/went home sick 7.5 hours
Sat 17th—Worked-7.5 hours

e As we always do, we investigated the paid out issuke
took notes. | had taken advice from Stella abowt twm
approach the issue and what questions | was to use.
Throughout the meeting | was professional anddaat
tried to make Claire feel comfortable. Just to pomt |
always document conversations with all members of
staff.

e In regards to the ‘supervisor’ position this rolesv
never discussed or terminology used. | had talled t
Claire about key holder rate and what was expeifted
she was to be part of the Key holder team. Claire
wanted her contract to be changed and | explained t
her that her role was still that of a Sales advinarshe
could step up to take on extra responsibility aadhing
would be arranged, Ami also had the same conversati
with her and explained what would key holder
responsibility look like. Claire said she understabe
Key holder expectations after several discussioms|a
did check her understanding as well. We did reaean
Key holder training contrary to Claires letter, f8hi
were changed to accommodate these training events.

e Claire says that at the 2nd meeting she was totd he
customer service was ‘unacceptable’ this is coraplet
untrue. We did have issues with Claire customericer
as for the last 4 weeks she did not seem to engébe
customers so much and waited for customers to
approach her. We did give her examples of weai® (
she could improve and used the ‘You Me And Agree’
tool, we also said that we had seen excellent mesto
service in the past so we knew she could do itir€la
responded that ‘she had been away with the faiged’
that she had not been giving 100%, and agreedthgh
comments and said we would see an improvement.
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e Regarding the times Claire was hassled by work when
her Farther §c) was ill, When | found out about this |
apologised this was when Marion was running South
Land even so | realise that it would seem or was
insensitive and apologized.

e Ami Denies speaking to Claire at the Christmasypart
Ami was with myself and Nicky nearly all night ahd
doubt very much she would have put herself in that
situation. Claire arrived late that night and sptre
night talking to Nicole a member of the Gatwick 8ou
landside team. Never have | gossiped about Claide a
Ami assures me she has not either. People knew she
was having a meeting with me and Ami the next day a
the reason we found about the paid out was thr@igh
members of staff who complained to Ami that it vaas
fair that Claire got taxi'sqc) and they did not.

e Claire was at work when her Grandfather passed away
Her mum called the store to inform Claire of hisithe
Ami was in store and sat in the office with Claeand
comforted her and said would she like to go home?
Claire said she would prefer to work to keep hendni
active and not think about it. The funeral was on
Thursday 29th and Claire phoned the store to say sh
would not be in on Friday (she was down to do tdye
shift) but would be back on Saturday for the early.
There was no reason for Ami to call Claire as 1€lai
had informed us that she would not be back untilSga
again a false account from Claire.

e Claire never informed Ami of her Anxiety and
depression but on several occasions did talk to Ami
about why she was not performing and said she was i
financial difficulties and her college work wasrtaich
(sic) and she was falling behind. Ami offered to help
her with her coursework as she had completed tme sa
course 2 years prior. Never was emotional problems
mentioned Ami also on these occasions coachedeClair
around I.T.C.

e Claire does not do everything for The Body Shofadn
quite the opposite she is consistently wantinghange
her shifts at the last moment even though the ratas
12 weeks in advance and she agrees with them when
they go up. She will give as at the very most asday
notice saying she suddenly can not work her agreed
shifts and leaves it for Ami to sort out.
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e The only time we have called Claire was dhafter she
went home sick. | was in Gatwick at that point dnadl
spoken to her in the morning she seemed fine infact
quite happy telling me about the targets for thg da |
very surprised to learn that she had gone homeaat 8
without informing myself or any other managers (&ai
does know the procedure for sickness. We callecather
2pm (Ami and myself) and | left her a message ayin
hope she was feeling better sorry for calling herve
would need to know if she was coming in tomorroiv al
in a professional, happy tone and could she calbys
5.30 when Ami was going home to let us know as we
needed to cover a shift. Claire never called so Ami
called Claire and said that we had covered the ahd
hope she was better for Monday and to keep us
informed.

Claire was treated fairly but | will point out slsea compulsive
liar and will say or do anything in order to betterself. On the
2" meeting She was adamant that Ami Had put a paidoou
her through only weeks before | challenged her aliois 3
times but she was adamant, as you can imaginefthise
would have been particularly embarrassing aftendgao by
the book with the fact that the reason | was spepto Claire
was the fact she was doing paid outs. Once Clack léft |
asked Ami who was sure she had never done paid fouts
taxis. When | checked with the stores computer Nl puts
had been completed for any transport on that ddyAani was
not even in.

Claire was originally for South Airside but we caot get her a
pass as not one of her x companies will give heeference,
and she quite openly talks about how she took ana@thmpany
to court as she was ‘bullied and treated unfaitlgtick by how
Claire was treated during the meeting and her twith The

Body Shop During the two meetings with Claire | ajs made
sure she understood the next steps and at theneeting said
that | would keep a note on her file regarding thigdent but
for it to be a learning curve and did she have gugstions and
how she felt that it had gone, Claire was fineattadll upset but
did go home as she had been vomiting in the morning

Regards
Nicole”

It is, submits Ms Marzec on the Defendant’s behalftriking aspect of this libel
claim that complaint is made of one sentence ankyat e-mail, namely to the effect
that “... she is a compulsive liar and will say oratoything in order to better herself”.
None of the specific allegations is sued upon.
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10.

11.

12.

The Defendant’s internal grievance procedures warsued and there was a meeting
on 2 February 2006, attended by Ms Boshoff, then@at and her friend Mr Freer
for the purpose of investigating her grievance. éaiing then took place, on 10
February 2006, before Ms Barham which was atteibgeitie Claimant herself and by
Ms Boshoff in the capacity of a note taker. Thehgtsvas that Ms Barham made
certain recommendations to resolve matters. It igmificant that no one was
disciplined or criticised as a result of the inigstion. Furthermore, neither of the
recipients of the offending e-mail, Ms Barham and Bbshoff, had anything further
to do either with the Claimant personally or withmhher case was dealt with by the
Defendant. | can summarise the conclusions reathedthe evidence of Ms Barham
submitted for the purposes of the employment trébyamoceedings which later took
place:

i) The meetings held with the Claimant, Ami Fawcettl &ficole Farncombe
were not intended to resemble a disciplinary hegaimd no disciplinary action
had been taken against the Claimant.

1)) With reference to allegations of “poor customenv®&e’” against the Claimant,
it was recommended that there should be feedbackigh the Defendant’s
coaching method and that, when incidents occufestiback should be given
by the Claimant and her manager on a daily basduding in relation to
customer service.

iii) It was recorded that the Claimant was paid an modit amount to take on
added responsibility when her manager was not m dlore. She was
concerned about the lack of training for her “keglder” role and it was
confirmed that it would be ensured that “the tmagniwas formalised and
signed off”.

iv) A monthly meeting should be held between the Claimand Nicole
Farncombe to discuss progress and any “ongoingeconst the Claimant
might have.

V) The Claimant was offered the opportunity to appegdinst Ms Barham’s
recommendations by writing to Mr Godfrey Moger, ttegional controller,
within five days.

This was an opportunity of which the Claimant aas@iherself, and an appeal was
heard on 6 April 2006 chaired by Mr Moger. The @lant’'s interests were
represented at the hearing by Mr Freer. The Defeingas represented by Elizabeth
Orford, a senior human resources manager. No exédbas emerged that either Mr
Moger or Ms Orford had seen the contents of theaé-forming the subject-matter of
these proceedings.

Mr Freer asked at the appeal for a financial paynerthe Claimant, but this was
rejected by Ms Orford, who explained that the Ddtet wished the Claimant to
return to work and that it would offer her suppdttwas at this point that Mr Freer
stated that the Claimant would pursue a claim feallity discrimination. It is the
Defendant’s case that this was the first time il lever been suggested that the
Claimant suffered from a disability.
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13.

14.

15.

16.

17.

18.

19.

20.

21.

The Claimant claimed that she had a history oflsatin and that she had mentioned
this to some colleagues at a staff party. She Hsad apparently been receiving

hospital treatment to address the problem. Ms @yftdrerefore, suggested that the
Defendant would need to have a medical report iergurpose of deciding how a

return to work might be managed, although the Cdainstated that there was no step
which the Defendant would be able to take to detl ther concerns.

Nevertheless, during April 2006, Ms Orford askeck tRlaimant to see the
Defendant’s company doctor, Dr Tim Stevenson. Heomemended simply that a
return to work should take place as soon a possibiethat there was no need for
special provisions to be made. At a meeting hel@®May 2006, for the purposes of
discussing Dr Stevenson’s report, the Claimantedtdhat she no longer wished to
pursue her grievance and that she was unableuinrigt work.

A further opportunity was given to the Claimantatbend a “capability interview” on
10 July 2006 with the Defendant’s regional conaglbut she failed to attend. It was
at that stage that the regional controller (Mr BarWVilliams) decided to dismiss the
Claimant on the ground that she was incapable wfgdeer job and that there was no
foreseeable date for her return to work.

On that very day, 10 July, the Claimant issued serd the first employment tribunal
claim to the Defendant, which was based on alletigability discrimination.

On 21 July 2006 the Claimant was notified of hemdssal and given information as
to how to appeal that decision. The appointed ttatéhe appeal was 24 August, but
the Claimant asked for an adjournment because of gending disability
discrimination claim. The hearing was rescheduled & September 2006 but the
Claimant did not attend. Accordingly, her appeakweard and dismissed by the
Defendant’s merchandising manager, Ms Maskell.

On 21 September 2006 the Claimant began a secoplbyment tribunal claim based
upon unfair or constructive dismissal. She wasndlag £33,770.16 together with
general damages in respect of other complaints.

The two claims launched in the employment tribumate heard between 28 March
and 2 April 2007. The first claim, based upon disghdiscrimination, was rejected
part way through the hearing because the tribuoaicloded that she was not
disabled. This was based upon medical evidence.

On 2 April the tribunal adjourned the hearing u@tll May 2007. This followed an
application by the Claimant because she wishedtai legal representation, as Mr
Freer was no longer willing to act on her behakfdse the adjourned hearing date,
however, the Claimant issued the libel proceedingsy before the court. The
Claimant next applied to have the employment tradyamoceedings transferred to the
High Court, unsuccessfully, and then applied to kgh Court for a stay of the
tribunal proceedings, which was refused by Cox J.

There were further applications to the High Coait feeking to have the limitation
period disapplied and (b) claiming a declaratioat the Claimant be permitted to use
“a document disclosed in another claim”. This wasduse the e-mail, which now
forms the subject-matter of the libel action, hatydeen obtained by the Claimant as
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22.

23.

24.

25.

26.

a result of the compulsory disclosure processeretinployment tribunal proceedings.
It is now accepted on her behalf that the docunneag sent to her on or about 3
February 2007 (i.e. outside the 12 month limitateriod running from the date of

publication). Mr Freer has stated, however, thasignificance was not spotted and
the Claimant did not take steps promptly to haweelitnitation period disapplied. Be

that as it may, the application came first befoamdstaff J who at that time made no
order on the application.

At the resumed tribunal hearing, on 21 May 2007 @&imant applied for a stay
pending the outcome of her libel action. This wefsised. She then indicated that she
did not wish to take any further part in the triauproceedings.

It was also on 21 May that the Defendant appliadafo order under CPR 31.22(2)
prohibiting the Claimant from suing upon the e-neditained, as it had been, by way
of disclosure. The Claimant contends that thisedsad been raised by her before the
employment tribunal. There was a dispute betweenpéarties as to whether the
tribunal had, on the one hand, declined to exemmigesuch jurisdiction on the ground
that the decision should be made by the High C@srthe Defendant contends) or, on
the other hand, whether the discretion had beercised by refusing to make an
order (thus arguably giving rise to an issue espp here was no reference to this in
any of the written orders of the tribunal, but Meér asserted that an order had been
made orally (but not reduced into writing). | agte¢herefore, that when further
information was forthcoming in response to a regteeshe tribunal itself, the parties
could make written submissions to me if they wishddtwithstanding her stance of
res judicata on this aspect of the case, the Claimant applezdeif on 24 May to the
High Court for a declaration that she might be pttea to rely on the document.

Meanwhile, on 21 May, the tribunal gave directidmat written submissions should
be placed before them and indicated that a decigauid probably be reached by the
end of July. In view of this background, the Defendapplied in the High Court on

24 May for an extension of time for serving its efefe until the conclusion of the
tribunal proceedings. This was naturally becaussais perceived that the tribunal
proceedings could have a bearing, one way or therpoon the merits of the libel

action and, in particular, the Defendant wishe&gep open the opportunity, at least,
of making an offer of amends under the provisiohseztions 2-4 of the Defamation
Act 1996. Master Ungley duly extended time until ddys after the tribunal had

“rendered its award or further order”.

For reasons that are unclear, the Claimant withda#wher claims against the
Defendant in the employment tribunal on 4 June 20@Gt the result that all the
public and private resources expended on thoseepdatgs had been wasted.

On 12 June 2007 the Defendant issued an applicagaking, by one means or
another, to dispose of the libel claim. The remedm®ught are as follows:

i) that the Claimant be prohibited from using or nefyupon the e-mail
containing the words complained of, pursuant to GAR2(2), and
that, in consequence, the claim should be strutk ou

1)) that the claim be struck out, or summary judgmentehtered, in the
light of the limitation defence available;
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28.

(i)  that the claim be struck out as an abuse obcpss in
accordance with the principles outlined idenderson v
Henderson (1843) 3 Hare 100, as further explainediehnson
v Gore-Wood & Co [2002] 2 AC 1,

(iv) alternatively, that the proceedings be strodk as an abuse of
process for the reasons that no substantial tost been
committed, that any damages payable to the Claimashe
succeeded, would be minimal and that the costsdvoeilout of
all proportion to any legitimate or tangible ad\age: see e.g.
Dow Jones & Co Inc v Yousef Abdul Latif Jameel [2005]
EWCA Civ 75;

(v) that, in the further alternative, certain paegdys should be
struck out of the particulars of claim (relatingtte extent of
the publication of the e-mail, the allegation ofliloerate
concealment of the document sued upon, and thendar
special damages).

It will be apparent that there is a considerablertap between the subject- matter of
the Claimant’s outstanding applications in the Hi@burt and those initiated on
behalf of the Defendant.

For the purposes of the hearing on 21 June, | penMr Freer once again to
represent the Claimant, who took no direct partha proceedings herself. His oral
submissions were very brief. They were supplemeintedwritten document dated 2
July and consisting of 12 closely typed pages. [Mszec was given the opportunity
to respond, but chose not to do so.)

I turn first to the scope of publication, whichpieaded at paragraphs 11 and 12 of the
particulars of claim:

“11. By reason of their knowledge of the said faamg matters,
the Claimant was identified by an unquantifiablemier of
persons as the individual referred to by the maittemplained
of. Without limiting the generality of this avernterthese
persons included the staff, employees and prirgiie) of the
Defendant.

12. By reason of their knowledge of the said fastd matters,

the Claimant was identified to Tessa Boshoff anell&t
Barham to whom the email was specifically addresseely
being the senior managers to whom the Claimanter letf
concern was originally passed and who in light dfick
apparently demanded of Farncombe that she expéasel, in
response to which Farncombe published the matters
complained of which bore no relevance to the Claima
concerns, in addition to being untrue and defanydtor

It will be noted that it is not actually allegedatithe Defendant published the contents
of the e-mail to an unquantifiable number of pessdioreover, there is no evidence
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29.

30.

31.

that it did. The Defendant’s evidence is that tbenmunication was sent only to the
two individuals named and, moreover, that it wasfited by the Defendant on the

Claimant’'s employment record. In particular, thexy@o evidence that the contents of
the e-mail were sent to any of those involved ie firocess of dismissing the

Claimant (as described above) or in any of theriate grievance procedures.

Emphasis is naturally placed upon that fundamdatd| on the Defendant’s behalf,

because it is said that there is simply no causiaMhich has been pleaded, let alone
supported by evidence, between the defamatorygaildin and the dismissal — which

is alleged to give rise to the substantial claimdpecial damages. Mr Freer told me
that he and the Claimant do not believe the evidem& to the limited scope of

publication, but that is not evidence.

Mr Freer submitted that it is not so much the soofpeublication which matters here
as the identity of the recipients who were, he sdatgeted” as being “in control” of
the Claimant’s employment. He even suggested hieatdntents of the e-mail explain
why she was dismissed. But there is no evidendbabeffect for the court to weigh
against the denials of the Defendant’s witnessdisaim statements.

It seems to be clear, from the largely uncontragétsistory which | have narrated

above, that the stated grounds for the Claimansmidsal were that she had been
away sick for about six months and that, there dpeia indication as to when she
might ever return, she was accordingly incapablpesforming her tasks. Indeed, it

was the Defendant’s wish that she should retumdrk and that any reasonable steps
should be taken to facilitate her return. Againsis tbackground, | can see no
substance in Mr Freer’s claim that there was amstél conspiracy between the
Defendant and the author [of the e-mail] to defameé harm the Claimant in order to

justify firing the Claimant as and when it was @it to do so”. No such justification

was ever put forward.

It is also significant that any suggestion that digmissal was brought about by the
contents of the 13 January e-mail would be incoasisvith the way the claim was
advanced before the employment tribunal. The resatiten relied upon had nothing
to do with the e-mail (of which, of course, at thiate the Claimant was unaware).
The reasons identified for her allegedly unfaindssal were:

“a) Having suffered a detriment and/or dismissale dio
requesting leave or time off to assist a dependerhat the
Respondent’s claim that the disciplinary procesaireg the
Applicant, and that led to her dismissal, was due t
absenteeism, and in that the Applicant was absent fvork
following serious family crises, and in that thesRendent does
not specify what absenteeism was the subject ofatleged
disciplinary process;

b) Having suffered a detriment and/or dismissaliltesy from

a failure to allow an employee to be accompaniedaat
disciplinary/grievance hearing, in that the Resmons stated
that they would not allow the Applicant to be acpamied at

either the alleged disciplinary hearing or the gdl@ appeal
hearing;
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c) Having suffered a detriment, discrimination amalismissal
on grounds of disability or failure of employer tmake

reasonable adjustments, in which the Applicantrsefe all

herein and the particulars of the first case andnpy event as
will be demonstrated;

d) Having suffered unfair dismissal after exerasar claiming
a statutory right in that the Applicant was disregsfter and
for the reason of having made the complaint infifet case
[i.e. the first employment tribunal proceedings];

e) Having suffered unfair dismissal on grounds apability,
conduct or some other general reason in that tlepdtelents
claim that the Applicant’s dismissal was due toesicg, which
in any event and notwithstanding (a) above wasedhly the
Respondent’s actions and treatment of the Applicant

f) Failure to provide a written statement of reasoior

dismissal or the contents of the statement areuthsipin that
notwithstanding the stated reason for dismissatiwim and of
themselves and as will be demonstrated do not stgndo

scrutiny, the reasons for the Applicant’'s dismissiad and as
will be demonstrated due to her having made herptaint to

the Tribunal in the first case.”

No attempt was made to supplement or amend thendsoof complaint in the
employment tribunal proceedings at any stage betvedgaining the 13 January e-
mail at some point in February 2007 and the abameéoih of those proceedings in
June. It is submitted that such an application wdzlve been a natural step to take if
the Claimant genuinely believed that the contenthefe-mail was causative of her
dismissal.

It is also submitted that it is an abuse of prog@sshe Claimant’'s part to claim
special damages in the libel action, since thisrclaad also been advanced before the
employment tribunal. Accordingly, the Defendant Ilmeing vexed twice at
considerable expense for what is to all intents poghoses the same claim for
financial relief. On the other hand, Mr Freer adjtieat it was appropriate to drop the
tribunal proceedings, as it would have no jurisdictin respect of defamation, and it
would be convenient to have all issues dealt vagether.

Of course it is true that the tribunal could novédaletermined a claim founded in
defamation, but the substance of the financialntlaut forward by the Claimant
related to the special damages said to flow froeraltegedly unfair dismissal. To that
extent it could and should have been pursued béfer&ibunal.

Ms Marzec submits that if the claim for special @aes is struck out, whether as
being unsubstantiated in respect of causation @caordance with the principle in
Henderson v Henderson (i.e. because it had been raised in the employmixntnal
proceedings and then abandoned), the Claimantftisvieh the only publications
having been to the two individuals Ms Boshoff and Barham. On that scenario, it is
submitted, the case will fall within the mischielientified by the Court of Appeal in
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the Jameel case, since the Claimant could obtain no tangiblegitimate advantage
in establishing that purely technical publicatiowdthe game would not be worth the
candle”. There were almost certainly no consequemethe Claimant’s reputation
or career in the limited publication; what is matteere would be no prospect of libel
proceedings achieving vindication of the Claimanggutation in the eyes of either of
the two recipients of the e-mail.

In this context, it is important to remember thHag Claimant complained merely of
one sentence in the e-mail. That is why it was irtgyd for me to set out its entire
content in this judgment, since the prospect of amgication being achieved is
minimal in the light of the bulk of the allegatiowhich were unchallenged.

| need to be cautious in the application of thesoe&ng inJameel, however, and
especially in light of the observations of Sedley in Steinberg v Pritchard
Englefield [2005] EWCA Civ 288 at [20]-[21]. Yet here therarcbe no inference of
“substantial publication”, as there was in thatecgsoncerning, likeJamed, an
internet communication).

Thus, although | acknowledge that findings of abo$eéhe kind contemplated in
Jamed will be relatively rare, it does seem to me thas dase crosses the threshold
for the reasons advanced by Ms Marzec. If it wereessary to do so, therefore, |
would have been prepared to strike out the clainthan ground. As will shortly
emerge, however, there are more fundamental redsogsanting the Defendant the
relief sought.

| turn next to Ms Marzec’s submissions on CPR 31Daditionally, a party who
obtained a document in the course of legal proogsdipursuant to the process of
discovery, was deemed to have given an implied wakieg not to use the document
in question for a collateral purpose: see Riddick v Thames Board Mills Ltd [1977]

1 QB 881. The law in this respect was, howeverngkd following the decision of
their Lordships irHarman v Secretary of Sate for the Home Department [1983] 1 AC
280, when it was held by the European Court of HurR&ghts that the rules then
operative were not consistent with Article 10 ot tiConvention. Accordingly,
domestic law was changed so that the implied uakiex was not to apply in
circumstances where a document had been referriedojeen court, unless the court
for “special reasons” had otherwise ordered onapplication of a party or of the
person to whom the document belonged: see the fdR8€ Ord 24, r 14A.

It is important to have in mind the current prowiss contained in the CPR, where
rule 31.22 states

i) A party to whom a document has been disclosed rsaythe document only
for the purpose of the proceedings in which itilbsed, except where —

a) the document has been read to or by the courteferred to, at a
hearing which has been held in public;

b) the court gives permission;

C) the party who disclosed the document and the petsowhom the
document belongs agree.
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1)) The court may make an order restricting or protmgithe use of a document
which has been disclosed, even where the docunasnbéen read to or by the
court, or referred to, at a hearing which has tesdd in public.

Plainly, where a discretion falls to be exercisedccordance with these provisions,
the court will naturally have regard to the sameélisupolicy considerations which
originally underlay the implied undertaking. Myettion was drawn, in this respect,
to Matthews and Malek (3 Ed), para 13.05. As the learned editors point s
appropriate still to bear in mind that compulsoisctbsure involves an infringement
of privacy, that public policy requires the encaement of full disclosure in
litigation, and that there is always a need tottiiggants justly.

It is also suggested by the learned editor€atfey on Libel and Slander (13" Ed) at
13.28 (fn.31) that the court would “always” prohilebllateral use of a document,
even if it had been read or referred to in a pubéaring, in circumstances where it
was sought to bring a libel action based uport indy be that this goes rather far in
the light of modern developments. | have in mirat, éxample, the observations of
the Court of Appeal about RSC Ord 24, r 14AViahon v Rahn [1998] QB 424, 455
(Staughton LJ) and 452 (Otton LJ). But the thrdatadlateral litigation is plainly a
consideration which needs to be weighed very clyefu

It is important to have in mind the decisionlinlly Icos Ltd v Pfizer Ltd [2002] 1
WLR 2253 where the provisions of CPR 31.22(2) weoasidered by the Court of
Appeal. The document in question had been refelwdd a witness statement, but
none of its detail was read out in court and, meeeoit did not appear to have any
bearing on the outcome of the trial. Thus, it contit be said that reference to it
would be necessary for understanding the resulietase or the reasoning processes
which led to it. When considering an applicatiorrespect of a particular document,
the court should take into account the role thatdbcument has played or will play in
the trial, and thus its relevance to the procesgutiiic scrutiny referred to by Lord
Diplock in Home Office v Harman [1983] 1 AC 280 at 303 (“Publicity is the very $ou
of justice”). The court should nonetheless gengsthrt from the assumption that all
documents in a case are necessary and relevanhdorpurpose, and should not
accede to general arguments that it would be plessib substantially possible, to
understand the trial without access to a particdtaument. Yet, in particular cases,
the centrality of the document to the trial is etéa to be placed in the balance.

This question of the “centrality” of the documenaynbe a significant factor when
balancing the competing considerations. It is remgsto have in mind the public
policy underlying the relevant rule and also theeiiests of the various litigants (and
indeed third parties) who may be involved.

This document was indeed disclosed under compulgisuant to the tribunal's
directions that lists be exchanged on or beford&@iuary 2007. It was exhibited to
Ms Farncombe’s witness statement for the purpoktsedribunal proceedings, and it
was thus presumably read by the members of thanaib Mr Freer cross-examined
Ms Orford, asking whether or not she had read thmé She denied that she had and
this evidence was unchallenged. The evidence meless that the actual words
complained of in the e-mail were not read out gorexsly referred to at a public
hearing. Ms Marzec submits against this backgroumsio far as it matters for present
purposes, that the 13 January e-mail was periptetak tribunal proceedings. But in
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the end the question | have to resolve seems tio miepend on rather broader matters
of principle.

It is no longer necessary (as was the case undefotiner RSC Ord 24, r 14A) to
show that there are “special reasons” for restiicthe use of the document. It is a
question of balancing the competing interests, lpsttate and public, without the
inhibition of any presumption either way. The pusp®f the obligation of confidence
in respect of documents disclosed by compulsidawfhas always been to encourage
full and frank disclosure. It has to be recognifieat the threat of being sued over a
defamatory document would be a powerful disincentto disclosure. This is
especially so in circumstances where the documentdibe unlikely to see the light
of day other than through the legal obligation.

It is perhaps also relevant to have in mind thelipytolicy underlying the long-
standing parallel rule that allegations made indberse of litigation are protected by
privilege. This is obviously primarily becausesitdesirable that parties and their legal
advisers should not be inhibited in the conduatafrt proceedings by the possibility
of being sued for defamation.

In this case, it is proposed that the documentiaisd should be used to launch an
attack upon the good faith of the Defendant ancumber of its employees. The
occasion of publication was manifestly one of diedi privilege. Mr Freer’s written
submissions of 2 July contained the argument that duty existed to publish the
matters complained of”. A duty is not, however,esggl to qualified privilege. The
subject-matter of the e-mail was of common and esponding interest to Ms
Farncombe and the recipients. While recognisinggha was expected and entitled to
respond to the Claimant’s allegations, Mr Freegssted that she had to do so “fairly
and evenly”. Yet that is not an essential ingretlinra defence of qualified privilege
either. The point of the defence is to enable pedplcommunicate in strong and
forthright terms — provided only that they doremestly.

Although the Claimant would no doubt wish to adwa@accase of malice against the
author, such findings are very rare indeed. Moreoias necessary for a claimant
who wishes to prove malice to plead and prove fettich are more consistent with
its presence than with its absence: seeSaerville v Hawkins (1851) 10 CB 583,
590; Alexander v Arts Council of Wales [2001] 1 WLR 1840 at [32]-[33]; and
Telnikoff v Matusevich [1991] 1 QB 102, 120.

There is nothing here to suggest, especially idighe of the bulk of the e-mail itself,
that Ms Farncombe was other than sincere in the giee expressed. Although the
stage of pleading malice has not been reachedyideree has been put forward to
show how such a plea could be viable. During therihg, Mr Freer put it no higher
than to say that Ms Farncombeotild be malicious”. In his supplemental
submissions, he claimed that she “could have nsoredo publish [the words
complained of] except out of malice and to venttespiYet this is not so: the
alternative explanation is that she simply belietredcontent of the e-mail to be true.

If the Defendant were successful in defendingeh@®ceedings, there is very little
prospect of recovering anything significant by wycosts against the Claimant. In
these circumstances, argues Ms Marzec, the balahgastice lies firmly in the

Defendant’s favour rather than in permitting thai@lant opportunistically to use the



THE HONOURABLE MR JUSTICE EADY McBride v Body Shop

Approved Judgment

52.

53.

54.

55.

56.

e-mail she obtained through the tribunal disclosprecesses, so as to vex the
Defendant all over again with a view to recoveriagely the same remedies sought
in the now abandoned proceedings. Her argumehisnméspect obviously overlaps to
a large extent with that advanced in support ofaghelication based updtienderson

v Henderson.

When the response of the tribunal to the Claimamtigten request about the
supposed exercise of its jurisdiction under CPR31became available, on 28 June,
it was to the effect that, even if it had juristhct, it had been thought inappropriate to
exercise it. The Chairman’s note concluded thafi “... quite simply not our place
to make [an] order restricting/prohibiting litigati in a higher court. Any application
should be made to the High Court”. In these cirdamses, despite Mr Freer’s written
submissions to the contrary, it is clear that thisreno reason why | should not
exercise the court’s discretion under CPR 31.22(2loing so, | have concluded that
the balance of justice lies very much in favoupashibiting the use of this disclosed
document for the extraneous purpose of claimingatgs for defamation in respect
of what appears to be a limited publication. Thatsufficient to dispose of the
applications now before me in the Defendant’s favowill nevertheless consider the
remaining issue of limitation for the sake of coatphess.

The primary limitation period has obviously expireaind the proceedings were
launched just over three months out of time. Than@nt argues that there has here
been deliberate concealment of the words complawmfedwvithin the meaning of
s.32(1)(b) of the Limitation Act 1980; alternatiyekhe invites the court to disapply
the primary limitation period as a matter of disie, pursuant to the provisions of
s.32A of the 1980 Act (as amended by the termeeDiefamation Act 1996).

It is elementary that, in this context, there iglistinction between not revealing a
confidential document (until disclosed under comsjmr of law) and deliberately
concealing it. It is implicit in the notion of “dbkerate concealment” that a document
has been concealed from someone who would otheilveige a right of access to it.
The evidence of Ms Orford confirms that it wouldt he the policy of the Defendant
to show an e-mail of this nature to the subjecit.oMr Freer said that it would be
“ludicrous” to suggest that the Claimant had ndtritp know what judgments her
superiors (including Ms Farncombe) were making abmer — especially in the
context of her grievance procedure. | am not pemsda It was a private
communication between Ms Farncombe and her managhkese is no right in an
employee to see all internal documents passingtdbwuor her within the employing
company.

The test for disapplying the limitation period ib&ther or not it would be “equitable”
to allow an action to proceed. The discretion is@ad one and it is necessary to have
regard to “all the circumstances”. Plainly, it wdude legitimate for the court to take
into account the inherent merits of the claim,awkl of them, and to have regard also
here to the factors which have been raised in tmext of alleged abuse of process
(whether in accordance with the principles léénderson v Henderson or those
discussed in thdameel case).

Moreover, in applying with the terms of s.32A ifsdl is necessary to have regard to
“the extent to which [the Claimant] acted promplyd reasonably once [s]he knew
whether or not the facts in question might be clpabgiving rise to an action”. No
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explanation has been offered for the delay betwzenr 3 February and 25 April
2007. Reference has been made to a letter befooa aated 12 April 2007 (to which
the Claimant alleges that the Defendant made rmors®), but the Defendant denies
ever having received it. Moreover, despite requesisdate no copy has been
supplied.

Yet again, Ms Marzec relies upon the obvious defesicqualified privilege which
would be available to the Defendant, to the absehegy evidence of malice, and to
the arguments raised on abuse of process.

She attaches particular significance to the faat the Claimant has chosen to sue
over only one general sentence in an e-mail wharttatns a considerable number of
specific defamatory allegations.

In all the circumstances, | would not be preparedxercise the court’s discretion in
favour of disapplying the 12 month limitation petiavhich Parliament chose to
introduce for reasons of public policy in 1996.

Finally, | must address a general submission adadhiy Mr Freer. This was to the
effect that there are facts in dispute, such thatdourt is not in a position to give
summary judgment. He suggests, in particular, ahatry should adjudicate upon the
allegation of “deliberate concealment” and also rupdhether the e-mail led to the
Claimant’s dismissal. As | have said, however, éhsrno evidence to support either
proposition.

Such an argument may well be material in some wgistances; for example where a
defendant denies responsibility for publication,imra case in which a defence is
defeasible on proof of express malice, provided ghmundwork has been laid by
showing that there isome evidence more consistent with malice than with its
absence. That is not so here, as | have alreadyegobut. It is not legitimate to
proceed to trial merely in the hope that some exddeof malice might emerge in
cross-examination. It is not sufficient either &stron Mr Freer’s proposition that the
Claimant “puts the Defendant to strict proof’. Momaportantly, however, the
“disputed facts” argument does not go to underntiree Defendant’s case on CPR
31.22 or on limitation in any event.

Against this background, | do not consider thatehe anything to inhibit the grant of
summary judgment.



