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Mr Justice Coulson:

A. INTRODUCTION

1. BACKGROUND

1. By proceedings commenced on™2Becember 2007, the claimant made a claim for
damages against the defendant for libel (saidis® arut of a letter written by the defendant
dated 28 June 2007) and for slander (said to arise ounhaflieged conversation on"10uly
2007). On the first day of trial (f7March 2009), | struck out the slander claim, foe t
reasons set out in my ruling at [2009] EWHC 561 JQB

2. The claimant was the deputy chairman of the Wadiy branch of the West Wirral
Conservation Association (“the Association”). Thefahdant was chairman of the
Association. According to one of the witnesses, Association was “split from top to
bottom”. The claimant and the defendant were inogp@ camps, and it appeared that the
claimant and others in his group believed that #@swappropriate to use these libel
proceedings to air their long-held grievances abloatother side of the Association. It goes
without saying that such matters were wholly irvelet to the issues.

3. The relevant part of the defendant’s letter Whitggered the libel action made no mention
of the claimant by name. It reported that on thenéwy of the 2% June 2007, after a
telephone call in which the claimant had accuseddéfendant (amongst other things) of
dishonesty, the defendant had been subjected teriessof silent nuisance phone calls,
interspersed with malicious calls which includededi threats of physical violence and
sexual suggestions to the defendant’s wife. Thenelat's case was that the letter implied
that he was responsible for these calls.

4. Although a variety of witnesses were called lom first and second day of the trial {17
and 18 March 2009), the principal evidence on those degs given by the claimant, both

in examination in chief and cross-examination. Iy jmdgment, for reasons which are
explored in greater detail below, his evidence wathing short of disastrous for his case. |
was not therefore surprised when, at the starhefthird day of the trial (Thursday %9
March 2009) Ms Cole-Wilson informed me that theiroknt wished to discontinue these
proceedings. There was no dispute that the claitadtto pay the defendant’s costs of the
action, but there was an issue as to the basishichwhose costs were to be assessed if they
could not be agreed. On behalf of the defendantDiélan sought an order for indemnity
costs; the claimant resisted such an order.

5. There were two elements of the dispute abouénmmdty costs: the parties’ pre-trial

conduct, and the nature of the claimant’s clairelftsAt the conclusion of the argument, |

ordered that the costs were to be assessed omammity basis if they could not be agreed,
and | ordered an interim payment on account of stests of £50,000, to be paid by the
claimant to the defendant within 14 days. | saiat thwould provide a written note of my

reasons, which are now set out below.

APPLICABLE PRINCIPLES OF LAW

6. CPR 44.3 (4) and (5) provide as follows:
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“(4) In deciding what order (if any) to make abaasts, the
court must have regard to all the circumstancdsidiirg-

a) The conduct of all the parties;

b) Whether a party has succeeded on part of hes eagn if he
has not been wholly successful; and

c) Any payment into court or admissible offer tétlgemade by a party which
is drawn to the court’'s attention and which is aat offer to which costs
consequences under Part 36 apply.

(5) The conduct of the parties includes-

a) Conduct before, as well as during, the procegsdiand in particular the
extent to which the parties followed any relevamt-action protocol;

b) Whether it was reasonable for a party to rgsesue or contest a particular
allegation or issue;

c) The manner in which a party has pursued or def@nhis case or a
particular allegation or issue;

d) Whether a claimant who has succeeded in hisn¢lai whole or in part,
exaggerated his claim.”

7. In addition, CPR 36.14(1) and (2) provides thatless the court considers it unjust, a
claimant who fails to obtain a judgment more adagabus than a defendant’s Part 36 offer
will have to pay the defendant’s costs.

8. Indemnity costs are no longer limited to casdser® the court wishes to express
disapproval of the way in which litigation has bemmducted. An order for indemnity costs
can be made even when the conduct could not psojperlregarded as lacking in moral
probity or deserving of moral condemnation: _&sed Minty v Taylor [2002] 1 WLR 2800).
However, such conduct must be unreasonable “togh Hegree. ‘Unreasonable’ in this
context does not mean merely wrong or misguiddandsight”: see Simon Brown LJ (as he
then was) irkKiam v MGN Limited No2 [2002] 1WLR 2810.

9. In any dispute about the appropriate basis tier dssessment of costs, the court must
consider each case on its own facts. If indemnitst are sought, the court must decide
whether there is something in the conduct of theagcor the circumstances of the case in
guestion, which takes it out of the norm in a wayah justifies an order for indemnity costs:
see Waller LJ inExcelsior Commercial and Industrial Holdings Limited v_Salisbury
Hammer Aspden and Johnson [2002] EWCA (Civ) 879. Examples of conduct whicash
lead to such an order for indemnity costs includeuse of litigation for ulterior commercial
purposes (seAmoco (UK) Exploration v British American Offshore Limited [2002] BLR
135); and the making of an unjustified personacktby one party by the other (8ark v
Associated Newspapers [unreported] 21 September 1998). Furthermore, whilst the pursuit
of a weak claim will not usually, on its own, judgtan order for indemnity costs, the pursuit
of a hopeless claim (or a claim which the partyspurg it should have realised was hopeless)
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may well lead to such an order: see, for examplates Construction Limited v HGP
Greentree Alchurch Evans Limited [2006] BLR 45.

4. OFFERS/RELEVANT PRE-TRIAL CONDUCT

10. The defendant’s defence was served bRebruary 2008. Amongst other matters raised,
there was the assertion that the malicious calts lbeen made by a 16 year-old called
Michael Dodd, a person well-known to the claimamho had said that he had made the
malicious calls on the claimant’'s express instangi This allegation was supported by a
written statement from PC Crowe, to whom the aliegenfession had been made. Off 18
February 2008, the defendant’s solicitors wrotehi® claimant’s solicitors referring to the
defence, and inviting them to withdraw the claimnicand the particulars of claim, and pay
the defendant’s costs to be assessed if not agiedideir response of 22February 2008,
the claimant’s solicitors said: “We do not inteldtdke our client’s instructions with regards
to the contents of your letter of above date, teaaevould be highly insulting”.

11. There is no doubt that this is an importanthexge. The defendant’s defence had
identified one of the critical parts of the evidena this case, namely the link between the
claimant and the person who had apparently admitbetking the malicious calls. In
consequence of that discovery, the defendant'signis, entirely reasonably, invited the
claimant’s solicitors to withdraw the claim. | redathe response - suggesting that the
claimant’s solicitors were not even going to discube matter with their client - as
extraordinary.

12. More importantly, however, is the stark faatthow, over 2 years on, the defendant has
achieved precisely the same result that he wouke bahieved if the claimant had accepted
his offer. The claim has now been withdrawn, atdl@mant’s cost. The only difference is
that the defendant has had to incur consideraldés do achieve that result; costs which
would never have been incurred but for the clairsasulicitors’ wrongful dismissal of the
offer of 18" February 2008. That is an important part of theysand the parties’ conduct
which, so it seems, to me, would, on its own, jystin order in the defendant’s favour for
indemnity costs.

13. That view is confirmed by a consideration a tther offers that were made in the case
before trial. During 2008, the claimant made offerdhe defendant, but they involved the

payment of money by the defendant to the claimidet;giving of an unreserved apology by

the defendant to the claimant; and the paymenhbydefendant of the claimant’s costs. In

other words, they were all much more beneficiagh® claimant than the bad result which he
eventually obtained.

14. On the other hand, it seems to me that thendafé continued his reasonable attempts to
bring about an end to these proceedings. By edhigryear, it was apparent to the claimant
that, not only was there police evidence concerMichael Dodd’s confession that he made

the malicious phone calls on the claimant’s ingtan; but there was also documentary

evidence which showed that the silent phone cats im all probability, been made by the

claimant himself (see below). In a lengthy lettér1d" February 2009, the defendant’s

solicitors pointed out these various fundamenttiicdities in the claimant’'s case. They then

offered that, if the proceedings were discontinbgdthe end of February, the defendant
would agree to costs being assessed on the stahdsisl only, and would agree to a joint

statement in which, amongst other things, bothigmrsaid they were happy with the

outcome.
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15. | consider that this offer was more than reabtein the circumstances. It was wrongly
rejected by the claimant. Whilst the claimant didken some suggestions about mediation in
the same period, it is difficult to see quite whegdiation, at such a late stage, was intended
to achieve. | note also that the defendant had esigg mediation even before the
proceedings had begun, and had been met with tleasonable response that, if there was to
be any mediation, it would have to be paid for by tefendant. The defendant had made a
clear offer in his solicitors’ letter of 7February 2009 and that offer should have been
accepted. It was not.

16. Following a without prejudice meeting on Wedtss 11" March, there was a pre-trial
review on Thursday 12 At that pre-trial review, | rejected the claimiardattempt to keep out
the police evidence relating to Mr Dodd. It washtlg conceded by Ms Hope-Wilson during
the argument that the consequences for the claifhbaat application failed were potentially
fatal to his claim. The defendant was thereforeamneven better position on Friday”‘lS
March when the offer of 7February was repeated by his solicitors. Agaie, ¢raimant
inexplicably failed to accept that offer. Againetk can be no doubt that the claimant would
have been in a much better position than he isihberhad accepted that offer.

17. Accordingly, it seems to me that the defendapté-trial conduct was eminently fair and
reasonable. The defendant’s offers, if acceptedhbyclaimant, would either have put the
claimant in precisely the same position as he 8, r@ in a better position. The defendant
has incurred considerable costs (estimated at BQ0Pto achieve the dismissal of the claim
against him, a result which, but for the claimaintisansigence, he would have achieved two
years ago.

18. For those reasons | am in no doubt that thé&r&stimg conduct of the parties prior to the
trial makes this a case in which indemnity coses @ppropriate. The defendant’'s pre-trial
conduct was unreasonable to a high degreess) and out of the norm (séexcelsior).

5. THE UNDERLYING CLAIM

19. The second reason why | have concluded thatltmant should pay the defendant’s
costs on an indemnity basis is because of the fuedtal flaws in the underlying claim.
First, | am in no doubt that the claimant was segko use these libel proceedings in order to
pursue the bizarre vendettas that bedevilled thetWArral Conservative Association. |
therefore consider that the action was being usedulterior purposes (seAmoco). In
addition, the claimant had made a series of egskesonal attacks of one sort or another on
the defendant and his integrity, and these libetpedings were another unjustified attack on
the defendant’s reputation (S€rk).

20. However, the most significant thing of all abthis claim was that, in my judgment, it

should never have been brought at all. One cormiusi that it was pursued and maintained
on an entirely false basis, of which the claimaaswlways aware. Alternatively, giving him

the greatest possible benefit of the doubt, thg otther explanation is that the claim was
maintained in circumstances where the claimant hagé known, on his own case, that, in
order to find for him, the jury were going to hat® accept a whole series of highly

improbable explanations and coincidences.

21. At root, what mattered in this case was thentidnt's description in the letter of™®7
June 2007 of the silent and malicious calls thah&e received. The defendant did not say
that the claimant had made those calls. The claimamtained that the letter inferred that he
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had, and since he denied making the calls, he ethithat he had been libelled in
consequence. But the evidence painted a ratherelif picture.

22. First, it is important to note that the backgrd to the silent and malicious calls was not
ultimately disputed by the claimant. He admittedcioss-examination that he had had a
telephone conversation with the defendant immelgidiefore the calls in question when,

amongst other things, he had accused the defemdatishonesty, and made a number of
serious criticisms of his conduct. That call hadrbeerminated by the defendant.

23. The claimant’s original case was that he hatd made the subsequent silent calls.
However, once he had provided disclosure of hisilagihone bill, it became apparent that
he had made a series of short calls to the defésdamme number at precisely the time that
the defendant had alleged that the silent callskesmsh made. The claimant then changed his
story to say that, although he had made those, dhése had been “no connection”. Of
course, the oddity of that explanation was thathédre had been no connection, the calls
would not have shown up on his bill at all. Thisatepancy was pursued in cross-
examination. The claimant was obliged to changechge again and said, for the very first
time during cross-examination, that he had madenmection on those calls, but there had
been something wrong with the telephone and henbatbeen able to speak to the person at
the other end of the line. At one point during évgdence, the claimant admitted that he had
not said anything when the phone was picked upchveeemed to me to be an unqualified
admission that he had made the silent calls intguresalthough at another point he said that
he had said ‘hello’.

24. Accordingly, on the basis the claimant’s owidexce, it seemed to me overwhelmingly
likely that the jury would find that the claimanadhindeed made those silent calls. For the
jury to have accepted the claimant’s third andlfexglanation, they would have had to have
disregarded his first two attempts to distance Blm&om the calls, and accepted the
claimant’s case that, by a coincidence, there lemh Isomething wrong with the defendant’s
telephone when those calls were made, but not aptparat any other time. Such an
eventuality was extremely unlikely. This probablgamme on the issue of the silent calls
may well have been enough, on its own, to defeatidfamation claim.

25. The claimant’'s case as to the malicious calis yust as difficult to divine. As noted
above, a statement had been provided by PC Crowehwhade plain that, using police
information, he had traced the telephone numben fwehich the malicious calls had been
made. The number turned out to be the number oha&c Dodd, a man known to the
claimant and with who, at this period, the claimesats in constant touch. Michael Dodd’s
explanation to PC Crowe was that he had been askethke the calls by the claimant just
after the call in which the claimant had accuseddbfendant of dishonesty. That statement
was served over a year ago. What was the claimeags in response to this potentially fatal
evidence?

26. As noted above, at the PTR ori"March 2009, Ms Cole-Wilson endeavoured to keep
out PC Crowe’s evidence on the basis that the Jieer had not been conducted on
accordance with th€olice and Criminal Evidence Act 19781 rejected that submission,
first because it seemed to me questionable wh&RAE&E applied in a civil case at all, and
more significantly because, even if it did, in #eercise of my discretion, | considered that
such evidence was important and should be admitteithe light of the unsuccessful efforts
that the defendant’s solicitors had made to corttadDodd, it seemed to me that it would be
artificial and unjust to exclude the evidence of ®@we on this important topic.
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27. Ms Cole-Wilson’s suggestion in her openinghe fury was that, in some way, because
the interview took place over the telephone, PCweralid not know for sure that he was
talking to Michael Dodd. It seemed to me that fhognt was irrelevant for two reasons. First,
it was no part of the defendant’s case that thacioak calls had to come from Michael
Dodd: the important point was that they came fropeeson who had said that they had been
made on the instructions of the claimant. And sdbgrwhen the point arose during the
claimant’s cross-examination, he assured the cthat PC Crowe had been talking to
Michael Dodd in that interview.

28. In addition, the claimant’s team went to soer@ths, both in the oral opening to the jury,
and at other times during the trial, to make cteat Michael Dodd was a wholly unreliable

witness. There was certainly something in that. Bigeemed to me that, ultimately, the

attack on Mr Dodd rather missed the point. Aftdr Bl cross-examination the claimant

confirmed that, if the BT records were right (ahere was no reason to doubt them), the
malicious calls had been made from a telephone eumvhich he knew belonged to Michael

Dodd. Michael Dodd gave an explanation for the mglof the calls, namely that they had

been made on the claimant’s instructions. If thaswenied by the claimant (and that was
what he maintained), then what other possible reasanotivation could be offered to the

jury to explain why these vile calls had been maldeaited throughout the opening and the
claimant’'s oral evidence for such an explanationb®® suggested, but it was never
forthcoming.

29. Accordingly, it seemed to me that the jury vebbe faced with overwhelming evidence
that the calls had been made from a telephone felgnto a known associate of the
claimant, with the explanation (via his confessiorPC Crowe) that they had been made on
the claimant’s instructions. No other explanationthe making of the calls would have been
offered to the jury. Thus, to find for the claimamt this issue, the jury were going to have to
decide that there was an extraordinary coincidemaehich, following the probable making
of the silent calls to the defendant by the claithéime claimant’s associate, for unknown
reasons wholly unconnected to the claimant, choseviery moment to make malicious calls
to the defendant.

30. I am bound to say that | consider that suchsalt was extremely unlikely. Its inherent
improbability was made even worse by the disclgsordy in the last few days, of the
claimant’s mobile text records. Indeed a court ordel to be obtained against the claimant in
order for this information to be provided. Thosearls demonstrated that, on the evening of
28" June 2007, when the defendant received a furtladicious call, the call in question had
been made just moments after the claimant hadasext message to Michael Dodd’s phone.
The inference was obvious: that the text had iegtdia further malicious call. Although the
point was put repeatedly to the claimant duringdniss-examination, he had no explanation
for it. He was driven to say: “it is just a coineitte... it is very strange”.

31. In my judgment, therefore, both the claimardial evidence and the documentary
evidence showed that, on the balance of probads]itihe malicious calls to the defendant’s
home had been made on the instructions of the alatinit certainly seemed to me that the
jury was overwhelmingly likely to reach that corgiltn. And even if it is appropriate to give
the claimant the greatest possible benefit of tbhebt on this issue, the claimant would
always have been aware that, whatever his dermalshe basis of the documents and the
evidence of PC Crowe, and in the absence of arsgr atbgent explanation for the making of
the malicious calls, the jury were very likely tavie concluded that they had been made on
his instructions.
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32. Accordingly, | am driven to conclude that tha@mant launched defamation proceedings
either knowing that they were based on a lie aiingi him the greatest possible benefit of the
doubt and assuming that he was not responsibliaéocalls, knowing that his case depended
on a number of odd coincidences. He started theract the knowledge that he had made
the silent calls (albeit, on his case, with a cdateal explanation which he shared with no-
one until the second day of the trial); and in khewledge either that he had also instructed
the malicious calls, or knowing very soon after fireceedings started that the evidence
pointed inexorably to that conclusion. And yet haimtained the claim until the third day of
the trial, allowing him over a day in the witnesslo make all sorts of unfounded and often
risible suggestions about the defendant and a dfosther people in the Association who
were not even parties to the proceedings.

33. In those circumstances it is appropriate ferdburt to mark its grave concern about the
underlying claim and the claimant’s conduct ofQhe way in which that can be done is by
requiring the claimant to pay the defendant's camtsan indemnity basis. This was a
hopeless claim from the outset, and | find thatdlagmant knew it: se@/ates. The claimant
acted unreasonably to a high degree by commenkeasgtproceedings, let alone maintaining
them: se&iam.

6. INTERIM PAYMENT

34. In accordance with CPR 44.3(8), the defendadigght an interim payment. There is no
dispute about the defendant’s entittement in pplecio such an order. | was told that the
defendant’s costs are in the region of £100,00@. défendant sought an interim payment of
£50,000 on account of those costs. That sort gigotmn is in accordance with authority: see
Allason v Random House Uk Limited [2002] EWHC 1030 (Ch) and the earlier cas®lak s

UK v Teknowledge Limited [1999] 2 Costs LR 44.

35. The claimant sought a lower figure on the baséikis financial difficulties. | am afraid
that, during the course of argument, | made plaiM$ Cole-Wilson my lack of sympathy for
such a submission. Those who start High Court Igveteedings must realise that, if those
proceedings fail, and if, as here, the court cateduthat those proceedings should never have
been started, then they will be held responsibiéhie consequences, whatever their personal
circumstances.

36. However, that submission does lead on to d @bservation that | would wish to make.
Whilst the defendant was incurring costs of £100,0Be claimant had the benefit of a
Conditional Fee Agreement (“CFA”). There is no dbtliat, in certain cases, a CFA can be
beneficial, and allow a claim to be brought whetieeowise the claimant may not have had
the financial resources to come to court. But, tsseems to me, the operation of a CFA
agreement in practice can be fraught with diffi@slf and can be a positive disadvantage for
the other party. This case is a good example. irano doubt that, if the claimant had not
had the advantage of a CFA, and had had to payisalegal costs as they fell due, as the
defendant had to do, he would have realised muclereahat his claim should not be
pursued, and that he was running a wholly unjestifinancial risk. The existence of a CFA
can inure a party like the claimant to the chillyds of reality; it can make him oblivious to
the significant financial risk that he is runniragd the potentially ruinous costs liability that
he may be incurring. In my judgment, the conductlibél proceedings on credit is a
thoroughly bad idea, and | consider that the clai'saCFA agreement was a factor in the
wrongful maintenance of these proceedings, and theroughly unsatisfactory conclusion.
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7. SUMMARY

37. For the reasons set out above | am in no dbabthe claimant must pay the defendant’s
costs on an indemnity basis. The claim should nbaee been brought. The claimant must
make an interim payment of £50,000 within 14 daysgayment on account of that costs
liability.



