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Mr Justice Tugendhat:

1.

The Claimants in this libel action are the ptsesf Robert Powell. He was born on
29 December 1979 and died on 17 April 1990, at Mtwn Hospital, Swansea,
within hours of being admitted. He died of AddispDisease, a hormonal deficiency
problem, which is treatable if diagnosed in timbeTFirst to Seventh Defendants are
General Practitioners practising near the Powalbme in the Swansea area. Robert
was a patient of the practice.

In December 1989 the Third Defendant had refefRobert to the Morriston
Hospital. He was discharged after four days. He se&s for review by Dr Forbes at
the Morriston Hospital in January. Robert was sagain by five of the Defendants
between 2nd and 17th April 1990.

From very shortly after their son’s death theai@bnts complained about the
treatment that their son had received from the itmispnd from the Defendants.
They have persisted in these complaints againddéfiendants to this day.

This libel action is brought in respect of aio®tput up by the Defendants on 6th
November 1992 in their surgery reception areaénfofiowing terms:

‘Following the HTV programme of 5th November, 1992 Practice wishes to
inform its patients that allegations of conspiranyssing letters etc. are lies
and complete distortion of the actual facts - sahthe allegations belong in
the realms of fantasy. Ystradgynlais Group Prattice

When the Statement of Claim was served, ovezetlyears later, on 22nd March
1996 it was settled by counsel, but the Claimargsevacting in person. It included
the following:

‘7(3) The [HTV] Programme concerned a number oligssrelating to the
death of Robert Powell, and in particular it ddsed the Plaintiffs’ quest to
ascertain events both leading up to and subsedméig death, their complaint
to the local Family Health Services Authority (FHS#&garding the treatment
he had received from the doctors at the Ystradgyr@&oup Practice, the
hearing of their appeal to the Welsh Office agathst finding of the FHSA
inquiry, and the Plaintiffs’ call for the Directasf Public Prosecutions to
conduct an investigation into the circumstancesRaobert's case and in
particular in to the possible falsification andfsuppression of parts of his
General Practitioner medical records...

8. In their natural and ordinary meaning the saikds meant and were
understood to mean that in a programme broadcast™v the Plaintiffs
deliberately told lies and completely distorted thee facts about the
Ystradgynlais Group Practice, and had includedgatiens about the Practice
that they knew belonged to the realms of fantasy’.
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This is the hearing of an application to stroke that libel action. The application is
made by Dr Williams, the only remaining Defendard. understand the libel action
and the application it is necessary to refer to esayh the events subsequent to
Robert’s death. These are as follows.

On 30th April 1990 the Claimants made a complam the Medical Services
Committee (‘MSC’) of the Family Health Service Auotity, which was heard on
13th December 1990.

On 9th January 1991 the MSC Report included raiwg to Dr Flower, the member
of the GPs’ practice who saw Robert on 17th Ap8BQ, but did not uphold the
Claimants’ complaints against the Defendants.

On 14th March 1991 and 5th November 1992 HT\aboast ‘Wales this Week’ in

which the Claimants expressed their complaints regaine Defendants and the
hospital. These complaints included serious allegatof deficiencies in the medical
records shown to Mr Powell by the Second Defend#iat Robert’s death.

In March 1992 an appeal to the Welsh Office wdgpurned and resumed in
September 1992. The Claimants’ counsel then asked &tay pending a report to
the Director of Public Prosecutions for the invgation of criminal charges against
the Defendants. When that application was refubedQGlaimants withdrew their
appeal.

In the period late September to 5th Novemb&21there were a number of media
publications which gave publicity to the Claimanédlegations that the Defendants
had been involved in a cover up of negligence eir thwn part. It is the publication
of these allegations against the Defendants totwthie words complained of were a
response. The libel action was not, however, concerkat that time.

In 1993 the Claimants commenced, in their oghty and for Robert’'s estate, a
claim in negligence against the First to Fourthddefants, Dr Flower and The West
Glamorgan Health Authority (which had responsipifiir the Morriston Hospital).

In 1994 an investigation into the Claimant$égétions was begun by Dyfed-Powys
police, following an approach by the Claimants’ esel to the DPP.

On 20th December 1994 the Claimants sent er Ibdfore action in respect of the
notice put up in the surgery on 6th November 1992.

In June 1995 Elizabeth Elias QC held an encetyup by the Welsh Office into the
Claimants’ allegations that documents went missiaigng their appeal to the Welsh
Office.
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On 3rd November 1995 the Claimants issued fttieinvthis libel action. On 14th
February 1996 the writ was served (after amendmemntsterial to this application).
The Statement of Claim was served on 22 March 189@pted above.

On 18th April 1996 a Defence was served. Thannssues raised in that Defence
were that the words complained did not refer to@t@mants, and defences of fair
comment, and qualified privilege. There was a pbégustification, but it was
defective in that there were no particulars of thets and matters relied on. And
while the meaning alleged by the Claimants wasetknihe Defence did not state
what meaning was alleged to be true.

On 29th April 1996 a general extension of tlioreservice of a Reply was granted at
the Claimants’ request. The Claimants had compihiokethe deficiencies in the
Defence.

On 5th May 1996 the investigation by the DyRamvys Police ended. On 13th May
1996 the Defendants were informed that the Crovasétution Service had advised
that no prosecution should be brought against afgndlant in respect of any of the
allegations.

In a letter dated 15th May 1996, Morgnnwg Heathe successor to the West
Glamorgan Health Authority, made admissions ofilighin respect of certain of the
allegations in the negligence action. In particulaey accepted that ‘had Robert
received optimum level of care in December 198%8an 1990, which regrettably
he did not, it is likely that a diagnosis of Addms® Disease would have been made.
The Health Authority is therefore admitting liabylifor the failure to diagnose
Addison’s Disease at that time’. The Authority eegsed its apologies. No admission
of responsibility or blame was made in relation &oy individual. The letter
concluded:

‘... there is no foundation or substance whatsoéwethe allegations that there
was a deliberate attempt to interfere with the gaserds or obstruct a proper
hearing of the case’.

On 24th June 1996 Butterfield J gave judgmemtaa application by the five

members of the Practice who were parties to thadrgcsupported by the Health
Authority. The application was to strike out thqsarts of the Statement of Claim
concerning events following Robert’s death. Thdaserts included one for damages,
suffered by Mr and Mrs Powell personally, in respetthe allegedly deliberate

falsification of the medical records and the comsedjal dishonest accounts given
by the doctors both to the MSC and the appealad/ish Office. Butterfield J held

that the allegations, if made out, would probabtyoant to the criminal offences of
forgery and attempting to pervert the course difiges but did not give rise to a civil

claim for damages at the suit of Mr and Mrs Powaticordingly he struck out those
parts of the claim.
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In the first six months of 1997 the Claimardekt further steps in the libel action.
They threatened to apply to strike out the Defenoé, then issued a summons to do
so, which was adjourned on 12th June 1997.

On 16th June 1997 the Court of Appeal heard Gl@mants’ appeal from the
judgment of Butterfield J. There was some publigiiyen in the press to the
Claimants’ allegations. On 1st July 1997 the CadirAppeal dismissed the appeal.
The judgment recorded that, immediately followirtge tstrike out, the Health
Authority agreed to pay Mrs Powell £80,000 togetiwéh £20,000 costs, and that
upon payment the action of both Claimants was dised against it. It was clear,
according to the judgment of the Court of Appeladttthe settlement sum must have
included a substantial figure in respect of thecp&tric injury sustained by Mrs
Powell. The action against the doctors in respectth@se claims was also
discontinued. The judgment also recited the med&atlence showing that Mr
Powell had developed Post Traumatic Stress Disoater that Mrs Powell had
developed Panic Disorder according to DSM-111-Rafipostic and Statistical
Manual of Mental Disorders 3rd ed Revised, 1987nhalfy, having repeated
Butterfield J’'s view that the matters alleged (ibyed) would probably amount to
the criminal offence of forgery and possibly attéimg to pervert the course of
justice, the Court of Appeal pointed out that tHegations were denied. The Court
of Appeal also noted some reasons to doubt then@lets’ prospects of establishing
the allegations.

Between September 1997 and July 1998 there exeteanges and meetings between
the parties to the libel action with a view to ket the dispute.

On 2nd October 1998, the House of Lords havafigsed leave to appeal from the
judgment of the Court of Appeal, the Claimants sittmth an application to the
European Commission of Human Rights Application49$805/99.

In January to March 1999 the Claimants senatte of intention to proceed with
the libel action and the Claimants gave noticeheirtproposal for the re-listing of
the adjourned summons.

Between June 1999 and September 2000 atteonpsdlve the dispute by mediation
were made and failed.

On 4th May 2000 the application to the Europgammission of Human Rights was
held to be inadmissible. A detailed account ofalegations made by the Claimants,
and of their claims for damages arising out ofdaleged falsification of documents,
is to be found in the Admissibility Decision. Thaakes it unnecessary for me to
recite these matters in further detail in this jorégt. But the report also includes the
following: ‘Since Robert’'s death, over seven yeage, [Mr Powell] has not been
able to return to work. For years after the defitle] read through the medical
records and wrote letters every day. He was urtaldencentrate on anything except
the case’. No evidence to this effect has beeredldefore me, and Mr Warby QC
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did not refer to this. But Mr Powell did tell meathhe is living on state invalidity
benefits, and having heard Mr Powell present hgecéhthink it likely that he has
concentrated on little other than the pursuit &f tomplaints, by whatever avenue,
since Robert’s death.

On 22nd June 2000 Master Leslie made an ofddrthe Civil Procedure Rules
apply to this action, and that it be stayed tovalfor mediation, with directions as to
what was to happen in the event that mediatioedail

Late in 2000 a new police investigation was e@mnced by the West Midlands
Police. The defects in the earlier investigation thg Dyfed-Powys Police are
summarised in the ECHR Admissibility Decision.

On 10th November 2000 the Defendants servadremens to strike out the claim,
alternatively to amend the Defence and Countercldiaster Leslie made an order
for exchange of evidence for the hearing of thatrsons.

On 21st December 2000 an inquest into the deatRobert was opened and
adjourned. On the same day Master Turner order&dtiie proceedings be stayed
until 15th June 2001. In a short judgment he ndked the action was stale, and
pleadings not yet closed. He said: ‘However, theoduction of a very senior Police
Officer from another Force must be a very unust@p s must be the renewed
Coroner’s Inquest ... If the Police investigatideacs the Defendants’ names, it will
be powerful evidence in support of their Defendesuccessful prosecutions are
secured it will be equally powerful evidence in gap of the Claimants, especially
as the Police do have greater powers to investgatee of the features of this case
such as the missing or allegedly forged docum@ihiis. is a very late development in
a very stale case, yet the Police investigatioriccoanravel many of the strands of
this complex thread of issues and assertions. Tikexeeal danger that if a step were
taken either to strike out this action or procetrial prematurely in advance of the
conclusion of the Police investigations, there dobe a serious miscarriage of
justice’.

On 18th March 2003 Avon & Somerset Police helcheeting with Mr Powell to
inform him of the result of their enquiry into thendling by the Dyfed-Powys
Police of the events surrounding the death of Robée first finding was: ‘Dyfed-
Powys Police has been institutionally incompetent respect of the police
investigations... [they] failed to investigate prafemally, efficiently, and
effectively the circumstances surrounding and syibset to the death of Robert. ...’

In early 2003 the West Midlands Police compulétesir investigation. It did not have
the result that Master Turner had envisaged. Oh Aptil 2003 the CPS wrote to
the Claimants to explain their decision not to pmge any of the doctors. They
concluded that there was insufficient evidence rtms@cute for manslaughter. They
found that there was some evidence that the GPdicalenotes had been altered,
sufficient to prosecute certain individuals foresftes of forgery and perverting the
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course of justice. However, they concluded thatas no longer in the public interest
to prosecute those offences because of the pastéigee and earlier CPS decisions
not to prosecute. They said that there was mediddence to suggest negligence in
the treatment given by Dr Williams on 11th April9) but not sufficient evidence
that that was a substantial cause of Robert's d&aiy found an evidential basis for
prosecuting for offences of forgery and pervertihg course of justice relating to
two sets of documents. Those documents were arakfetter from Dr Williams
dated 12th April 1990 and medical notes preparedbylower. They did not find
sufficient evidence to support a prosecution fansgiracy to pervert the course of
justice. As to the reasons for the delay, the C&®laded that ‘the falsification of
notes did not delay the investigation into the sdfeemselves... it is no longer
justifiable to resurrect these offences now and @se brought against the doctors
for forgery and perverting the course of justiceuldoinevitably be stopped as an
abuse of process’. | interpose at once to sayRhawilliams and Dr Flower do not
admit these findings as to the evidence againsh ttand, for my part, | have not
seen the evidence available to the CPS upon whigih tonclusion was reached. |
simply recite it as the conclusion of the CPS,@smunicated to the Claimants.

On 30th April 2003, after further extensionstloé stay, Master Leslie made the
following order: ‘2. the Defendants do serve praggbsmended Defence by 4pm on
20th June 2003; 3. The Claimants to notify the Deémts whether they consent to
such amendment by the 27th June 2003. If not coedea, permission to restore. 4.
If consented to, the Claimants to serve Reply ttheamended Defence by 4pm on
July 2003. 5. If so advised the Defendants to ismu@ serve application notices
seeking orders to strike out the claim with evideiT support by 4pm on the 6th
June 2003. Such application to be heard by theeludg

On 6th June 2003 Andrew Lindsay, a solicit@cgising under the name ‘Andrews a
specialist law firm’ (the specialism is in medicedgligence and personal injury law)
wrote a letter to the Coroner. It sets out the e@spntations that it was proposed to
make about the Inquest at a hearing which wask® péace the day after the oral
hearing of this Application. The letter refers toanference with Leading Counsel. It
appears that the Claimants are hoping that theebtqwill cover the mattes which
were investigated by the West Midlands Police arnickv were referred to in the
letter from the Crown Prosecution Service of 17¢riA2003. It appears that the
Claimants’ request for a Public Inquiry made to fiest Minister of the Welsh
Assembly on 28th May 2003 was still under consitienaat that point.

On 11th June 2003 Dr Williams issued an AppilicaNotice for an order dismissing
this action because there has been a failure t®epube this action and the action is
an abuse of the process of the court. Similar epfins were issued by the other
defendants.

In his witness statement in support, MichaeamRysolicitor for Dr Williams makes
clear that one ground is not relied on in the aapion before me (although
mentioned previously). Dr Williams is not submigino me that the claim has no
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realistic prospect of success on the basis thatpti®ication was protected by

gualified privilege and there is no realistic casemalice. In other words, as Mr

Warby QC put it, it is accepted that there is abliie issue on malice, albeit that, in
the present state of the pleading, what that igsight be is not set out with

precision. | take it to be essentially what is saidhe letter from the CPS, namely
that there was some evidence that Dr Williams' madnotes and/or his referral

letter dated 12th April 1990 had been altered (sbehthere was an evidential basis
for prosecuting for offences of forgery and pernveytthe course of justice), and that
there was medical evidence to suggest negligenchantreatment given by Dr

Williams on April 1990.

In his witness statement dated 5th June 2003Viliams states: ‘I have always
maintained the same position throughout the caserdierral letter in respect of
Robbie Powell was genuine and | have never attedrptenisrepresent the position
or deceive anyone’. As to the effect of the proaegsihe states: ‘I regard the claim
as a challenge to my professional integrity. Asesult of that, it undermines my
confidence and makes me wary of decision making G#&se is constantly at the
back of my mind. It continues to cause me sleepiggsts. As is known, | suffered
severe anxiety depression about ten years agoidvbeas a result of the original
allegations. | required nine months off work andoibk me some considerable time
to recover from the many effects of the depressiod | remain worried about the
possibility of a relapse. My family life has certyi suffered as a result of the
continuation of the claim. My marital life has ser#d and my wife and | are
somewhat distant from each other. My concern abmitoutcome of the claim has
left me withdrawn and | am not at all keen to go @and to socialise with friends and
family. All in all, the claim continues to have arde detrimental affect on my
professional and personal life’.

There are also witness statements from the @tefendants to which Mr Warby QC
referred me, but which it is not necessary to eecit

On 26th June 2003 an Amended Defence was servdiehalf of the 1st and 4th
Defendants. As Mr Warby QC pointed out at the mganno formal consent has been
given by the Claimants, but no objection has beésed. | take it that consent has
now been given. There is now a fully particularisiedence of justification (para 8,

covering some 12 pages). The meaning which it igjlsbto justify is not the one

pleaded by the Claimants. It is that Mr Powell ‘reaahd/or was responsible for the
making on the Programme of allegations of conspijragissing letters and other
allegations of wrongdoing against the doctors whigtre false and a complete
distortion of the actual facts, some of the alleget belonging in the realms of
fantasy. For the avoidance of doubt these Defesd#minot contend that Mr Powell
made such allegations knowing them to be falséoiés! or fantastic. It is however
these Defendants’ case that the allegations wede wih reckless disregard for the
truth’.
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It is necessary to set out the particulardviar reasons. First, it shows the scope of
the matters which Mr Warby QC submits will be cadeby the trial, if it proceeds.
Secondly, given the mention in this judgment ofdldeerse findings of the CPS, and
the detailed recital of the Claimants allegatiomgach of the two judgments in the
negligence action, and in the Admissibility Decisiof the Commission, it is only
fair to Dr Williams to set out his case as welleTParticulars read:

“8.1 Mr and Mrs Powell and their late son Robertreveesidents of
Ystradgynlais who were patients of the Health GerRobert was born
on 29 September 1979 and died at Morriston Hospialansea on 17
April 1990.

Events before Robert’'s death (1) Symptoms, referradnd treatment

8.2 In December 1989 Robert Powell experienced symp of persistent
vomiting and abdominal pain, and on the evening Bfecember he was
referred by Dr Elwyn Hughes to the Paediatric Depant of the
Morriston Hospital, Swansea where he was admitteteuthe care of Dr
Forbes, Consultant Paediatrician. On 9 December9 1868 was
discharged home.

8.3 A discharge notification form (“DN”) was credtby the hospital. This
was an A5 sized document completed in manuscrgurdeng Robert’s
symptom of “persistent vomiting” but no diagnosand stating that
treatment while in hospital was intravenous fluiokkowed by Dioralyte.
It also stated that Robert needed “ACTH stimulatiest” and that a
follow-up appointment had been made for Januaryd19%is indicated
an intention on the hospital’s part to examine sl the possibility that
Robert was suffering from adrenal insufficiency. AGTH test can only
be carried out in hospital.

8.4 The original DN was sent by the hospital toHealth Centre, addressed
to Dr Boladz. It was received on 15 December 1989.

8.5 The hospital also created a Clinical SummargeS‘CSS”) relating to
Robert’'s admission. This was originally created manuscript
(“CSS(1)”) after which a typed up version of thiscdment was created
(“CSS(2)"). These were A4 size documents. Whilst identical, both
recorded the hospital’s diagnosis of Robert’s ctiodias gastroenteritis
and referred to the need for an ACTH stimulatiast.te

8.6 The original of CSS(2) was sent by the hosgitathe Health Centre
where it was received on 22 January 1990.

8.7 In the meantime on 18 January 1990 Robert Paa&l Dr Forbes at
Morriston Hospital as an outpatient for review.&aing this Dr Forbes



8.8

8.9

wrote and sent a letter of that date to Dr Boldtlze(Forbes letter”). In

this letter Dr Forbes referred to the earlier quairadrenal insufficiency

but indicated that on review this had been discedinstating, “I feel he

may simply have had a severe gastritis and voniiting Forbes stated

he had discharged Robert from the clinic but wdoédpleased to see
Robert again if there were any recurrent episoDes-orbes did not tell

the Powells of any concerns he had about adregsafficiency.

The original of the Forbes letter was receigethe Health Centre on or
about 30 January 1990. It was the only letter &gnDr Forbes to the
doctors in relation to Robert Powell prior to Rdtsedeath.

Between 2 and 17 April 1990 Robert experiensgohptoms of sore
throat and pain in the jaw and later, vomiting, ara$ seen separately by
each of Drs Elwyn Hughes, Williams, Keith Hughes]dlz and Nicola
Flower. Dr Williams saw Robert on 11 April when Hecided to refer
him back to hospital for further assessment, and2\pril he dictated
to tape a letter for that purpose (“the referrtklg).

8.10 On 17 April Robert collapsed at home, and tftgrnoon Dr Flower

referred him to the hospital, where he died latd thght. The cause of
death was Addison’s disease, (adrenal insufficiprexgremely rare in
children and virtually unheard of in children undéryears old.

Events before Robert’'s death (2): Stamping and cojyg of the DN, CSS
and Forbes letter

8.11 As stated above, the DN sent to the healthtr€emas the original

manuscript document. Upon its receipt at the he@é#ntre on 15
December 1989 the DN was date stamped on its fata &lealth Centre
block stamp placed on it for completion by the @&#obe filing in the GP
notes. The block stamp was placed on the reversheoDN to avoid
obscuring clinical information on the face.

8.12 The CSS was copied and dealt with as follows:

(1) CSS(I) was retained by the hospital. A copYC&S(2) (“CSS(3)")
was made and stamped “17 Jan 1990” and initialle®bForbes.
This too was retained by the hospital.

(2) A further copy of CSS(2) ("“CSS(4)”) was sent twe hospital to
the Community Child Health Administration OfficeGCHA”) for
West Glamorgan which received and date stamped 1f7oJanuary
1990 and then forwarded it to



3)

(4)

(5)

(6)

Powys Health Authority headquarters, where @sweceived and
date stamped on 19 January 1990.

the Powys CCHA Section received and date stdngppeopy of
CCS(4) on 22 January 1990, forwarding it to

the Senior Clinical Medical Officer (“*SCMQO”) fdSouth Powys,
Dr Alun Rees, who received and stamped it on 28agn1990.

When CSS(2) was received at the health Ceritrevas date
stamped on its face and a Health Centre block staaged on its
face. At or after that time Dr Rees of the Healénte added in
manuscript the word “test” after “needs ACTH” toriet a typing
omission.

8.13 As stated above, the original of the Forbésr€“F1”) was received at
the Health Centre on or about 30 January 1990.€0eipt it was date
stamped on its face and the Health Centre blockstalaced on its face.

8.14 The hospital retained a copy of the Forbderl€tF2”) but made another
copy (“F3”) which was, during February 1990, forded to and date
stamped in similar manner to CSS4 by

(1)
(2)
3)
(4)

the West Glamorgan CCHA
the Powys Health Authority headquarters
the Powys CCHA

Dr Rees, the SCMO.

After Robert’'s death

8.15 On 20 April 1990 Dr Keith Hughes (with whom ot had been
registered) visited Mr Powell to explain the cir@tances surrounding
Robert’'s death, taking with him the Health Centréle of medical
records concerning Robert (“the GP file”) which Beowed to Mr
Powell. The file was in a cardboard folder. Its temits at this time
included the DN, CSS(2) and Fand the patient’s ydl&eorge” medical
notes of A5 size, tucked into a pocket on the msiover of the folder.

8.16 On the same date the practice secretary, L8idans, typed up the
referral letter. On the 4th Defendant’s requestréferral letter was dated
12 April, the day of dictation. The letter was ent. The original and a
file copy were retained for the record. They weoé placed at that time
in the GP file, which was in the possession of RitK Hughes who was



away from the Health Centre. The referral lettess taced in the file
later: see 88.19 below.

8.17 A few days later in April 1990 Dr Keith Hugheésited Mr Powell again
at his request, taking the GP file, which was exaaiby Mr Powell and
an acquaintance of his, Rev Gerailt Thomas. Théeots of the GP file
were unchanged since 20 April.

The MSC complaint

8.18 On 30 April 1990 Mr and Mrs Powell made conmgldo the Medical
Service Committee (“MSC”) of the Family Health Sees Authority
(“FHSA”) about the conduct of Drs Boladz, Keith aktivyn Hughes,
Williams and Dr Nicola Flower.

8.19 For the purposes of the inquiry into that clzomp the practice sent the
original GP file to the FHSA. This was done on a2 July 1990. The
file contained all the documents mentioned at 8&fidve. In addition,
by this time the top copy and the file copy of tkeéerral letter, and the
envelope addressed to Morriston Hospital, had Ipéssaed in the file and
were included in the file as sent for the record.nd time after the
original file was sent to the FHSA did it or anyitsf contents return to
the doctors’ possession except for the purposegarhination of the DN
during the hearings by the MSC and Welsh Officeeap@s stated in
88.23(1) and 8§8.27(1) below.

8.20 Copies of documents in the GP file were maglehle FHSA for the
purposes of the hearing. On or about 23 Novemb@0,18aving received
such copy documents in connection with his compléinPowell visited
the Health Centre where he saw Dr Keith Hughes aqmeried the
appearance on the file of the referral letter. Mighles confirmed to Mr
Powell that the referral letter had not been onfileevhen shown to Mr
Powell which he put in writing to Mr Powell.

8.21 The hearing of the Powells’ complaint by th&®1took place on 13
December 1990. During the hearing allegations weaee (“the initial
allegations”) that the documents had been tampertdby the doctors
including an allegation by the Rev Gerallt Thomdmttwhen he
examined the GP file it had contained two letteosnf the hospital which
were no longer there.

8.22 The initial allegations

(1) were untrue: there never were any other doctsna® alleged by
Mr Powell and Rev Thomas;



(2)

3)

were based solely on the uncertain recall of Reomas which (at
that time) was lacking in any detail; they were sgpported by any
independent evidence;

were manifestly implausible because

(@) they involved the suggestion that the doctoesewpeople
prepared to engage in a complex attempt at deceftyo
destroying or removing from the file documents adeeto
them;

(b) it was an intrinsic element of the allegatioat before
engaging in such attempted deception the doctatsshawn
all the genuine documents to Mr Powell (twice) dRev
Thomas (once).

(c) the GP file contained other references to thednfor an
ACTH stimulation test which a reasonably compegarteral
practitioner would recognise as indicating a pabsibof
adrenal insufficiency or Addison’s disease, so thmat
plausible motive or purpose could be seen in thegeatl
forgery and suppression.

8.23 At the MSC hearing the doctors responded ¢oirtitial allegations as
follows:

(1)

(2)

Dr Keith Hughes refuted them, confirming thhae tGP file had
been in his possession at all the material timed, lad not been
tampered with in any way.

After examination of the original documents thespondents
explained to the Committee in Mr Powell's presewbat appeared
as the obvious explanation for Mr Powell’s err@sd for the non-
appearance of the block stamp on the copy DN inptygers: the
“letter” Mr Powell recalled was the DN but in copyi it for the
hearing this had been blown up to A4 size; andhiloek stamp
which did appear on the reverse of the form hadeet copied.

8.24 Further, at the hearing Dr Williams confirntedt the referral letter had
been typed after Robert’'s death, had not been aadthad been placed
on the file for the record.

8.25 The MSC did not uphold Mr Powell’'s allegatioirs its report dated 9
November 1991 the MSC found as facts that



(1) the DN had been received by the practice dat&dl2.89,
recommending a hospital based ACTH test

(2) a letter had been received by the practicedda&1.90 from Dr
Forbes reviewing his original opinion of the nedgssf further
tests.

The MSC also found as a fact that

(3) the typing of the referral letter had been gethby the Holiday
weekend and following the patient’s death was pat.s

The MSC recommended that no further action bentakehe matter of
the complaints against Drs Keith and Elwyn HughBsladz and
Williams. (Dr Flowers was given a warning about benduct).

The appeal to the Welsh Office

8.26 Mr and Mrs Powell appealed to the Welsh Offigainst the decision to
take no action and a 3-man tribunal was formecdetr khe appeal. At the
hearing of that appeal, which took place over 8sday March and
September 1992 further and yet more serious altegaivere made by
and on behalf of Mr and Mrs Powell that medicaloréds had been
dishonestly tampered with by members of the practiovas alleged that
there had been a conspiracy to cover up the factsunding Robert’s
death and

(1) that CSS(2) was a forgery; it was alleged thatoriginal CSS had
contained on the reverse typescript including therds
“Information, needs ACTH test, parents informedtlanreference
to “Addison’s disease”, that the original had bedgliberately
removed from the GP file after it was seen by MwBlb and Rev
Thomas, and copies removed from the hospital fiigh vihe
involvement or connivance of unidentified hospgtff;

(2) thatthere was no block stamp on the DN, tlygested explanation
being that the stamp had been placed on the allegegihal
missing CSS, which had been sent with the DN drtthe original
DN which was on A5 sized paper was itself missiog the file;

(3) that there had “possibly” been a “reconstruttiof the Forbes
letter, which was said to have been on a shoriatirdize piece of
paper when shown to Mr Powell in April, so that Wwas or might
be a forgery;



(4)

(5)

(6)

that there had been a deliberate attempt bwillrams to mislead
Mr and Mrs Powell and the MSC enquiry into thinkithgit he (Dr
Williams) had sent a referral letter to the hodpaad

that the respondents to the appeal, or somethefn, had
deliberately withheld from the FHSA documents sigzpko them
by the hospital in advance of the MSC hearing idiclg a hospital
nursing cardex relating to Robert’s admission oi\pil 1990;

that the Lloyd George notes in the GP file hae¢ been present
when Mr Powell saw it in April 1990.

8.27 Each of these serious allegations (“the ses@mtdbf allegations”) was
false. Without limiting the generality of those avents, the doctors will
refer to the facts set out above, and in partidiiardetails of the creation
and dissemination of the CSS and Forbes letter comies of those
documents. Further:

(1)

(2)

3)

The allegations as to the CSS were also inligremholly

improbable since they presupposed an elaborate picang
involving not only the doctors but also hospitafsto suppress
information said to have been on the back of th& ®8t which
was not (to anyone medically qualified) substaltidifferent from

that which appeared on the face of CSS(2). In esgssnination
during the Welsh Office hearing Mr Powell acceptiat the
information was very similar. The allegations weeéuted by Dr
Forbes, called as a witness by the Powells themselin fact,
nothing was ever typed on the reverse of a CSS.

The block stamp allegation was refuted on exation of the
original A5 size DN showing the block stamp on r&verse,
whereupon it was falsely alleged on behalf of thevélls that the
stamp had been added between March and Septem®2r Tis
was untenable given that the original DN had beemméned to
show the existence of the block stamp during theCMi®aring in
December 1990 as stated above (88.23(1). What is,rntovas a
practical impossibility since the doctors had nat faccess to the
original DN during that period. Mr Powell had noidence that
they had. Yet further, the original DN bearing tileck stamp had
been examined by Counsel and the solicitors fordbetors in
March 1992 and Counsel told the tribunal this ia gresence of
Mr Powell. Mr Powell’'s Counsel accepted that he |donot
contradict this; yet still the allegation was pstsd in.

The supposed reasons for “reconstructing” theb€s letter were
obscure. Even the Powells’ own Counsel acknowledgedhe



outset that the evidence was weak. The allegati@s wholly or
mainly dependent on the evidence of Rev Thomas. ghee
evidence that he had seen another letter in teevhilich referred in
terms to Addison’s disease and “hormone imbalancEie
suggestion was that this had been suppressed plated by the
Forbes letter. This was wholly implausible, notsiebecause by its
reference to adrenal insufficiency the Forbes He#te it stood
disclosed that Dr Forbes had considered the pdiggibof
Addison’s disease. Further, wording such as “homrmiombalance”
would not be used by a consultant writing to a GRe non-
existence of any letter of 18 January 1990 fromHDrbes other
than the Forbes letter held by the doctors hadadjyrebeen
confirmed by Dr Forbes in a letter of 12 June 1381 was
confirmed by him in his evidence at the Welsh Gffiearing.

(4) It was absurd to suppose that Dr Williams headght to deceive
the Powells into thinking the referral letter hagkb sent when the
original top copy had been included in the GP filbe effect of
this was to make plain that the letter had nevenisent.

(5) There was no basis for accusing the doctovgitbholding hospital
documents from the FHSA. The doctors had not danesaich
thing.

(6) The allegations regarding the Lloyd George sonere bizarre
since there was nothing in these which was, or lwinas alleged
to be, of any significance.

8.28 On the second day of the resumed hearingpte8der 1992 and before
any evidence had been heard from any of the dqctbes Powells’
Counsel sought a stay of the appeal pending atrépdhe Director of
Public Prosecutions for the investigation of crialicharges against the
respondents. This application was refused, the ufiab Chairman
confirming the Tribunal’s view that the evidencefaodid not go within
a mile of showing any conspiracy to conceal documegounsel
thereupon announced the Powells’ intention to wald the appeal
(which was later formally confirmed and approvedtbg Secretary of
State).

The Programme

8.29 Despite the above Mr Powell participated ire tmaking of the
Programme and caused or authorised the broadcdasiNavember 1992
as part of the Programme of words to the effedt tte doctors had lied
about the circumstances of Robert Powell's deathsmught to deceive



the Powells and the Welsh Office enquiry and pertlee course of
justice by

(1) conspiring with Dr Forbes to remove from thidies, after the GP
file was seen by Mr Powell and Rev Thomas, a CSfaauing on
the back a letter from Dr Forbes relating to Robeatimission to
hospital in December 1989, which referred to Addisalisease;

(2) adding a bogus block stamp to the DN duringatpurnment of
the Welsh Office hearing;

(3) pretending that the referral letter had in faeen typed on 12
April, so they could mendaciously claim it had bewsisplaced up
until Robert’s death;

and thereby taken part in a wicked cover-up.

8.30 The doctors will refer to the whole of the ¢graamme, and to the
transcript. They will particularly rely on the folving passages

pl “MR POWELL: ...to have lied about it ... I'vetlehem down once
because I trusted the doctors so | won't let themrdagain ...."

p2 “BRUCE KENNEDY: The hearing at the Welsh Offibegan in
March but was adjourned until September. It was thiscovered that
vital medical records on Robbie had disappearedthat six months
period. With the advice of his barrister, Will Pdiweithdrew from the
hearing.

MR POWELL: He totally agreed with me, he felt it svappalling that
these records had gone walkabout for six monthsnabddy seemed to
care where they'd been. And been added to and {siachped.

BRUCE KENNEDY...Tonight we examine startling disslwes about
what happened after (Robbie) died ....”

p4 BRUCE KENNEDY: ...On April 20th Dr Keith Hughesaw Will
Powell with the boy’s medical records. Mr Poweliohs they contained
a letter from the hospital dealing with Robbie’salss in December
1989. It referred to Addison’s disease. He askedHDghes back to his
house three days later. He was so concerned atférence to Addison’s
disease, he wanted his neighbour, a local clergyn@rwitness the
records.



REV GERALLT THOMAS: The thing that Mr Powell was sto
concerned about was this reference to this ACTH tee adrenaline
insufficiency, and this reference to Addison’s dise So, in reading
through this, these papers, this was what | lod&edand this was what |
noted. Er, that is how | got involved with this.

INTERVIEWER: And you were quite certain that thevas the letter or
note on the back of the clinical summary sheet Wwtias become so
important in this case?

REV THOMAS: Ah yes, | remember that very clearly.
INTERVIEWER: You made a note of that.
REV THOMAS: | made a note of that

p6 BRUCE KENNEDY: ...Will Powell appealed to thecBstary of
State at the Welsh Office ... His lawyers focussedpecific areas in the
GPs records. One related to Dr Mike Williams. OrmriAplth he told the
Powells he was referring Robbie back to Morristoospital. That was
six days before the boy died on April 17th Mrs Lan8imms, a secretary
at the centre, gave evidence that she typed tleraéfletter on April
19th. That was two days after he died.

p8 BRUCE KENNEDY: So the letter was typed on Adrdith
but backdated to April 12th for the record. Howeverwasn't in the
records when Will Powell and Rev Thomas saw them.

MR POWELL: Why didn’t they type it on the 19th bdiate it the 12th
date of dictation and inform everybody of thosetdac Then you
wouldn’t be trying to hide anything would you?

p9 MR POWELL: ...I believe that what they tried to was to pretend
they were typed on the 12th to mislead the encany say they had been
misplaced up until Robert’s death.

BRUCE KENNEDY: Evidence was also given to the apdsout the
letter from the hospital to the GPs which allegemfferred to Addison’s
disease. The GPs records had been shown to WilklPtwee days after
his son’s death. He says they contained a clirdiogaimary sheet and on
the back was the Addison’s letter, now missing. Réeomas said the
same



43.

In evidence, it was claimed the alleged missingetetvas sent from
Morriston Hospital. Robbie had been a patient therBecember 1989.
... Dr William Forbes, the Consultant, revealeddheiet the GPs some
time after Robbie died but could remember littleattt.

pl2 BRUCE KENNEDY: The Welsh Office appeal begamMarch and

was adjourned. The medical records were thoughave been lodged in
a vault at the Welsh Office. The appeal resume&eaptember. It was
then Will Powell noticed the GPs records were d#fe. There were
additional documents. This document [shown] [whighkentral to his
allegation that the Addison’s letter had existedywncarried a Health
Centre block stamp on the back. He said that stsexpnot been there in
March.”

The doctors’ case as to the Programme
8.31 The doctors’ case is that:

(1) the grave allegations of wrongdoing which Mrwed made or
caused to be made against the doctors in the Pnogeawere not
only untrue, but represented a grave distortiotheftrue facts in
the respects specified above; the doctors will nelparticular on
the account of the true facts at 88.2 to 88.17 eba@and on
§88.27(1) to (4) above.

(2) the allegations of tampering with the CSS dmelDN were so far
removed from reality, so lacking in plausibility cogent evidential
support and so at odds with other credible evidesfcerhich he
knew that they are rightly to be described as beirtje realms of
fantasy;

(3) when he made or caused those allegations ton&ge on the
Programme Mr Powell’s state of mind was such that had
allowed a determination to establish wrongdoinghmsy doctors to
overwhelm any objective assessment of the evidemzk acted
with heedless disregard for the truth.

The Amended Defence now includes a counterdairtibel, based on the publicity
referred to in summary above. The counterclainetisah injunction only. There is no
counterclaim for damages. The meaning complained tifat set out in para 8.29 of
the Particulars of Justification. Dr Williams alegin para 12 that, unless an
injunction is granted, the Claimants will furtheulgsh words conveying the



allegations made on the HTV Programme in Novemi®®21The grounds for this
allegation are given. | set these out because dls®y state Dr Williams’ case as to
the Claimants running a campaign against him.

“13.1In 1992, after the MSC decision, the Powebsised or authorised the
publication of the media reports identified in §2)3to (6) of the
Defence.

13.2 In 1992, after the withdrawal of the Welshi€fappeal, the Powells
caused or authorised the broadcast of the Programme

13.3 Between 1993 and 1996 the Powells unsuccissolight to pursue
other official avenues to ventilate their allegato

(1) In April 1993 they began legal proceedings agfadloctors Boladz,
Keith Hughes, Elwyn Hughes, Williams and Dr Flowserd the
Health Authority for damages for negligence. Theseceedings
came to include claims that the said doctors hadezhthe Powells
emotional damage and financial loss by forgery fatgification of
the medical records (‘the forgery claims’).

(2) In March 1994 the Powells caused Dyfed Powye@do embark
on an investigation of the facts surrounding RoBenvell’'s death
including the conduct of the doctors to determihany criminal
offences had been committed, including manslaughter
conspiracy to pervert the course of justice by tammg with
documents.

(3) In 1995 Mr Powell caused the Welsh Office tanoaission an
enquiry chaired by Elizabeth Elias QC into the gdisons made by
him that papers relevant to the appeal had beeped with by
the doctors.

(4) All these avenues came to nothing. The policguey led to a
decision by the Crown Prosecution Service in Mag6l%hat a
prosecution should not be brought against any gartthe police
decided to take no further action. The Elias enqdid not uphold
Mr Powell’'s allegations. The forgery claims wersusk out by the
Court in the circumstances set out below.

(5) In February 1995 copies of CSS4 and F3 werglgg to Mr
Powell by Gwyn Phillips, Chief Executive of the PmvFHSA
showing the dissemination of copies of the CSS feorbes letter
within the Health Authority in 1990 as detailed aboAs must
have been obvious to the Powells these, if autbedgmolished
the forgery claims because they showed that copieshe



documents allegedly forged after 23 April 1990 baén circulated
in January and February 1990. There was no goabmet® doubt
the authenticity of the documents. The Powells tlwaiess
proceeded with the forgery claims.

(6) The forgery claims were struck out as bad iw &y Mr Justice
Butterfield in June 1996. In August and Septeml896laffidavits
of Gwyn Phillips, Dr Alun Rees and Ms Andrea Evarese served
on the Powells confirming the supply of the copywwoents in
February 1995, and their authenticity. The Poweltsetheless
pursued an appeal against Butterfield J's order.

13.4 Butterfield J's decision was upheld by the €ofi Appeal in a judgment
of 1 July 1997. To coincide with the Court of Appdacision and before
they knew what it was, the Powells caused the patitin of a
substantial article on pages 4 and 5 of The Guartba 1 July 1997
entitled “Unfitting epitaph” containing extensivetdils of the Powells’
allegations against the doctors. This article reggball or most of the
allegations made on the Programme. It was grossig-sided,
unbalanced and unfair, depicting all the Powell®gations as if they
were established fact, the doctors’ denials (infao as they were
mentioned) as if they were false and dishonestpamtiaying each of the
four official investigations into those allegatiofise MSC Welsh Office
appeal, Elias inquiry and police investigations) #awed by
incompetence or bias and in any event a whitewash.

13.5 In his judgment of 1 July 1997 dismissing thewells’ appeal Lord
Justice Stuart-Smith observed among other thingsitiwas difficult to
see how the alleged differences in the contenth@fdocuments could
possibly have assisted the doctors’ case beforeMBE and that the
copy documents shown to the Court appeared to dhaw the date
stamps that CSS(2) and F2 were in existence lofaydoépril 1990, or
alternatively that the conspiracy was much widantbne (alleged in the
proceedings) between five of the doctors and Dbé&sr Stuart-Smith LJ
expressed the hope that the Powells would now ttaéeview that there
was little to be gained in seeking to take the enathy further.

13.6 Nevertheless, the Powells caused the pulditain 6 July 1997 of a
substantial article in The Sunday Telegraph eutitke doctor’s right to
lie” in which the doctors were accused of lyingie Powells, removing
documents, forging others, and backdating letters.

13.7 On 8 September 1997 the doctors’ solicitorg s& Mr Powell a letter
enclosing further copies of the affidavits of DreReand Ms Evans, and
pointing out that these demonstrated conclusivéigt tthe Powells’
allegations of conspiracy, forgery and substitutioh the Clinical



Summary Sheet and Forbes letter were false. Thatedthhim in the
light of these to withdraw his claims, offering rieturn not to press for
any costs or pursue any claim in respect of Ther@ama and Sunday
Telegraph articles. Mr Powell responded by letfet ®» September 1997
refusing such offer and reasserting the truth sfdtiegations.

13.8 On 2 April 1998 the House of Lords refused Bosvells permission to
appeal the Court of Appeal's decision to dismise #ppeal from
Butterfield J striking out the forgery claims. Asresult the Powells
brought an application against the UK in the Euasp€ourt of Human
Rights alleging breaches of articles 2, 6, 7, 10 48 of the European
Convention of Human Rights. That application wdsdunadmissible by
the Court on 4 May 2000.

13.9 From a date around October 2000 to a dateawwrknthe Powells caused
or authorised the publication of an article enditRobbie’s story”, made
available on or via a website entitled www.patieotect.org. This
further repeated the allegations against the dec&ince a date unknown
a shorter account containing allegations of coyeland deceit appears
on that website under the heading “Personal acesoohtibuse in our
hospitals “.

13.10A renewed police investigation into the Pdwedllegations concerning
the doctors began in late 2000. The investigationcluded in March
2002. In March 2003 the Powells were informed by tGrown
Prosecution Service that no charges were to bggbt@against any of the
doctors. This decision was explained in a meetm@ @pril 2003 and a
letter dated 17 April 2003. Mr Powell quickly anmmed that he was
considering judicial review proceedings in respettthat decision,
causing the publication of an article entitled ‘ti&ats decision over boy
death” by the BBC on 4 April 2003.

13.110n 28 April 2003 the Fourth Defendant reagieeletter from Paddy
French, a producer with HTV Wales stating that ifigrwas shortly to
start for another television programme on this eraffhat letter quoted
extensively from the 17 April 2003 letter from t&8&S to Mr Powell. It
is apparent that Mr Powell has cooperated with HV&ales by providing
the said CPS letter. These Defendants fear thatthef programme is
soon to be broadcast, with the cooperation or aigémon of the
Powells, which will repeat the allegations agathst doctors complained
of.”

44. On 14th July 2003 the Claimants served a NadicBiscontinuance of all claims
against all the Defendants other than Dr Williams.



45.

46.

47.

48.

49.

50.

On 21st July 2003 Mr Powell made a witnessestaht in which he says the
statement is in defence to the application to stolit the claim being made by Dr
Williams, and that it is also to serve as his RejgyDr Williams’ Defence and
Counterclaim.

Mr Powells’ witness statement covers 23 paddse substance of it is in the
sentence: ‘Dr Williams knew that the offending nethe was party to was false and
untrue (certainly in respect of the referral lett@ich the police and the CPS
believed to be a forgery as stated in [the leti@mfthe CPS dated 17th April 2003]'.
Amongst other exhibits is Mr Powell’'s statementtite police made on 19th April
2001 which covers 137 pages. As appears from thegding, the statement is a
mixture of allegations of fact, of evidence of hetisand evidence and opinions of
third parties. It is plain that it does not conforonPart 53 Practice Direction 2.8 and
2.9, and | shall return to this aspect of the maé#ter in this judgment.

More seriously, (although Mr Warby QC did navdlop submissions on this
pleading point) there is reason to question whetiidhe Claimants were legally
represented, at least some of the allegationssiwhness statements could appear in
a Reply at all, or if they could be pleaded, whetiey could be persisted in at a
hearing. | return to this point below.

On 22nd July 2003 Mr Lindsay made a witnesgestant in response to the
application to strike out. He states that he was @aimants’ solicitor for the
purposes of this action until recently when theif@&mts filed a Notice of Change of
Solicitor, and that he continues to represent tlagntants in relation to various other
matters arising out of the death of Robert in A@8B0, including the forthcoming
inquest. He has arranged an interview with DCl Pordgarding the evidence
obtained in the second police enquiry. Amongst rogvaence, Mr Lindsay has been
told that there is forensic evidence from a docunesaminer and a DNA scientist
concerning Dr Williams’ referral letter dated 1Ztpril 1990. The implication seems
to be that, if this evidence or information abduisicommunicated to Mr Lindsay,
Mr Lindsay will make it available to the Claimarits use in this action as well as at
the inquest. Mr Lindsay attaches a letter from@oeoner dated 21 July 2003 which
itself encloses ‘a comprehensive list' of withessdwse statements the Coroner
holds, and invites submissions as to the scopleeoénhquiry. Mr Warby QC tells me
that the list includes some 111 different witnesses

The case thus comes before me, thirteen ydtas the events in question, and
eleven years after the words complained of werdighdd, with pleadings which are
largely new, so far as Dr Williams is concerned] ant yet formulated so far as the
Claimants’ Reply is concerned.

A further point to be noted about the pleadirsgthat the reason for Mr Powell’s
consent to the amendment to the Defence is undekegally represented Claimant
might have objected to the introduction of a plégustification at this very late
stage. On the other hand, Mr Powell might takevibe that the plea of justification



is little more than the mirror image of his own @lef malice. And so far as the
Counterclaim is concerned, since Mr Powell apptatse content with, and perhaps
to procure, as much publicity for his complaintgtes media will afford him, the fact
that it is made so late may be immaterial. Thateapp to be implicit in the letter
about a forthcoming programme from HTV Wales d&8th April 2003, referred to
in para 13.11 of the Counterclaim. On 3rd June 20@3Fowell wrote a letter of
complaint to the General Medical Council. It maytbat a new action on the basis of
the Counterclaim could be started at almost ang.tifhe Inquest is due to start in
November, and will no doubt attract further pultyici

THE PURPOSE OF THE PROCEEDINGS

51.

52.

53.

4.

Mr Warby QC submits that the proceedings are lbmought for the purpose of
vindicating the Claimants’ reputation and are amsabof process. The following
paragraphs set out the case as presented by him.

He points out that this action was only bedueé years after the publication, when
the limitation period was about to expire. The pexings were not served for
another three months, near to the last possible entnThe Particulars of Claim
contained no details at all of any specific faetéed on in support of the allegations
of injury to reputation or feelings. There stilleano such particulars. As the expert
Counsel and solicitors retained by the Claimanthaiutset must have realised and
advised them, the occasion of publication was neatlif one of qualified privilege,
and the central issue in any action was alwaysgyturbe malice; and in practice the
issue of malice would turn on whether in and arodmdl 1990 the doctors were
indeed quilty of the destruction, forgery, and ifatation of which Mr Powell had
accused them on the HTV programme.

At the time, however, Mr Powell had three otlaenues for pursuing those
allegations which remained alive: the conspira@ma) the first police investigation

and the Welsh Office inquiry. The inference to vawh from all of the above is

clear: these proceedings were not issued from aiigendesire to vindicate

reputation, but in order to keep alive the possibibf using the libel action as an
alternative vehicle for the pursuit of Mr Powell&dlegations, in case the other
avenues then being pursued should fail. In othedsyahis action is itself a further
aspect of Mr Powell’s campaign. Master Turner wasirty right when he said in his

judgment of 21 December 2000 that the Cs had tsymd many different avenues in
their efforts to obtain redress for the death eirtson. This defamation action is but
one more stage in that process”.

It is plain from the circumstances set out &¢ubmits Mr Warby QC) that the
Claimants’ purpose in bringing this libel action nst to vindicate any possible
damage to their reputation but is rather to preserpotential forum in which to
ventilate their complaints against all the originklctor defendants (and the other
medical professionals now alleged to be part of te@spiracy) if the other
concurrent existing attempts to do so (namely tMC&omplaint, the Inquest, and
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58.

further complaints to the police) prove fruitle€antrary to his bare assertion in his
witness statement, Mr Powell has repeatedly askéntd he is not concerned about
damages but rather with achieving a full inquiryoimis son’s death. Mr Powell’s

only answer to these points, Mr Warby QC submgssimply to assert that his

interest in the case is to prove he and his wienat liars and to seek damages.

| asked whether Mr Warby QC wished to crossyema Mr Powell. He declined to
do so, stating that | would have the opportunityhar Mr Powell make his
submissions in person, as | did. In any event,ufiengited, the test of intention is an
objective one.

In answer to my questions, and in the courshi®fsubmissions, Mr Powell said
substantially what follows. He said his reputatiorhis community had suffered: ‘I
am interested in any compensation | am entitletlaiee, but that is less important
than truth about my son’s death ... all we askeésttuth. Mr Warby portrays me as
vindictive, hounding the doctors for revenge. Tisatot true. Had the doctors shown
remorse, that would have been enough. The doctws suffered, but it is the result
of their own behaviour. The doctors should adneirtmistakes and apologise. They
have not, but continue to claim Robert received@mpate medical treatment.... The
libel action is to recover damages for damage toreputations’. He said that the
compensation paid by the Health Authority had bemtirely lost in paying the costs
of the unsuccessful claims which were struck out. $4id in relation to these
proceedings: ‘If | lose my house so be it. | wattatvl am entitled to’ [by which he
meant relief in the libel action]. He said he wahtiee truth about the circumstances
of Robert’'s death, and the medical profession shaot be allowed to cover up. He
said: ‘If I had had the money | would have suedliloel as soon as the notice went
up. Peter Carter-Ruck and Partners advised me’ndocharge, as he gave me to
understand). ‘I have done everything | possibly ttaadvance the libel action’. He
said an application for legal aid for a claim inlitiaus falsehood had been granted,
but no such claim could be brought in the absef@vidence of financial loss. He
said his solicitors, by which | understood Mr Liagls had been threatened with a
wasted costs order, and that he understood thecatiphs of costs orders.

Most of Mr Powell's submissions to me were dedoto the events immediately
preceding Robert’s death, and to what he claimesl thva cover up by the doctors
thereafter.

As to the law, Mr Warby QC submitted as followsis was a separate ground for
striking out or staying an action under the RSCictwidoes not depend on the need
to show prejudice, or that a fair trial is not gbs That remains the case under the
CPR:_UCB Bank PIc v Halifax (SW) Lt(CA, unreported 6 December 1999) at [6]-
[9]. It has, accordingly, been held that it is duse of the process of the court to
bring and/or prosecute proceedings not so as tdicate a right but in a manner
designed to cause a defendant problems of expkasessment, and the like beyond
those ordinarily encountered in the course of pigpeonducted litigation. The
Claimants’ purpose is to be objectively ascertainby reference to what a
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reasonable person in his situation would have mdnathen initiating or pursuing the
action. See Wallis v ValentinR003] EMLR 175, CA, at [31]-[32], applying and
explaining_Broxton v McLelland1995] EMLR 485 and Goldsmith v Sperrings Ltd
[1977] 1 WLR 478, CA, 499E. In patrticular, in retat to Broxton Mr Warby QC
relied on abuse by, as he said, the achievemeataullateral purpose beyond the
proper scope of the action and the conduct of aiogs not so as to vindicate a
right but rather in a manner designed to causeal#fendant problems of expense,
harassment, commercial prejudice and the like beéybose ordinarily encountered
in the course of properly conducted litigation.

The only proper purpose of a libel action isvitadicate reputation. Hence it is the
hallmark of a genuine claim for libel that it shoube brought and pursued with
expedition. And whether it has been so pursuetleégdauchstone by which to judge
whether it is genuinely a claim to vindicate repigta. In Lloyds Bank PLC v Rogers
(CA, unreported 20 December 1996). Hobhouse LJ eguatith approval the

following from Glidewell LJ’'s judgment in_Grovit Woctor (CA, unreported, 28

October 1993):

“The purpose of a libel action is to enable tharRifh to clear his name of the
libel, to vindicate his character. In an action fbefamation in which the
Plaintiff wishes to achieve this end, he will wiste action to be heard as soon
as possible.”

and Simon Brown LJ said (transcript p.16)

“Mr Eady ... relies heavily upon the powerful dictéthis Court in [Grovit
and [Oyston v Blakéremphasising the desirability of those who all¢igey
have been defamed seeking the vindication of ttegiutation as speedily as
possible, and pointing to the relative speed oayleff their proceedings as a
touchstone by which the genuineness or otherwidhef complaint may be
judged.

In 99.9 per cent of libel cases | have no doubtoathe correctness of that
approach and, not least, in cases where the issuhether to strike out the
claim for want of prosecution (Groyior whether to permit it to be brought out
of time under the provision of section 32A of tH#8Q Act (Oyston ...”

Having heard Mr Powell, | find myself in a pasn similar to that in which Simon
Brown LJ found himself in BroxtoKas described by him at p496). There is not the
evidence to justify so harsh a judgment on thertdaits at this stage. Their motive
for bringing the libel action is to a large extémfind the truth, if they can, and is not
confined to vindication and damages. But, as SirBoown LJ said (Broxtonat
p497-8), ‘motive and intention as such are irretevand a claimant ‘is entitled to
seek the defendant’s financial ruin if that will blee consequence of properly
prosecuting a legitimate claim’. That is not sagttthe Claimants are seeking Dr
Williams’ financial ruin, but the same applies thetruin of his professional
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reputation, which would be a consequence of then@lats’ success in the libel
action. 1 do not find that the Claimants are seglarcollateral advantage beyond the
proper scope of the action. The Claimants do hayenaine desire to vindicate their
reputation.

| turn now to the conduct of the proceedinggh®y Claimants. This raises different
considerations. Mr Warby QC criticizes what he smythe Claimants’ attempt to

keep alive the possibility of using the libel aatias an alternative vehicle for the
pursuit of Mr Powell's allegations, in case the esttavenues then being pursued
should fail.

Mr Powell defended his conduct of the actionréference to the decision of the
Court of Appeal in Khalili v Bennett and othg000] EMLR 996. In that case the
claimant complained of newspaper articles publishethnuary 1995, relating to his
alleged involvement in a theft in France. He dethyeoceeding with the libel action
in England while the proceedings against him Framnege determined at first
instance and on appeal. He resumed pursuit ofilteédction after the proceedings
in France had been resolved in his favour. Haledid (at para 29) that the real issue
in the case was whether or not it was reasonalbléhéo claimant to delay matters
until the outcome of the French criminal proceedimgs known. She noted that it
was clearly not a case where the claimant had temtion of bringing matters to a
conclusion. Unlike in the present case, there la@dahany time been an order of the
court that the libel proceedings be stayed. Sheladad (at para 42) that where
there were related criminal proceedings and libelc@edings ‘there can be no
conclusive rule either way’ as to which proceedisgeuld be heard first. She also
said at para 46: ‘But the overriding principleustice. Furthermore, under rule 1.3 of
the Civil Procedure Rules, both parties are requicehelp the court to further the
overriding objective. It may, therefore, no longalways be appropriate for
defendants to sit back and wait for the claimarddanothing when there are several
steps that they themselves could have taken to thevenatter disposed of earlier’.
She concluded that the failure to proceed witHitied action was not an abuse.

There is more than one set of proceedings r(dtiean these libel proceedings) to
which | must have regard in this case. There i<taien in negligence, and there are
other avenues of complaint, referred to above, saofimeéhich involved the police and
a possibility of criminal proceedings.

So far as the negligence proceedings are aoedteif the negligence claim had not
been struck out, but had had a reasonable progpesticcess, or at least been
arguable, then it would have been difficult to arghat the delay in awaiting the
outcome of those claims was an abuse of processisBhes sought to be raised in
this libel action might have been resolved in tlegliygence action, and, on that
assumption, there might have been no need to pthisuiéel action at all.

As it is, those claims having been struck ang all further proceedings on those
claims have failed. So the Claimants cannot relyth@n negligence proceedings to



excuse the delay in proceeding with the libel actid those were the only relevant

proceedings, then it could have been said thadeleey in the libel proceedings while

the hopeless claims in the negligence action weneghbpursued was conduct of the
libel proceedings in a manner designed to haradpesjudice the Claimants. In my

judgment, it follows from the decision of ButtetfieJ, as upheld by the Court of

Appeal, that the Claimants cannot rely on thoseeless proceedings as a good
excuse for the inordinate delay in getting on \tfité libel action.

66. Mr Warby QC sought to make a similar point éhation to the other proceedings
which had led nowhere for the Claimants as he nmadelation to the negligence
proceedings. He relies on the MSC Complaint, thdsW®ffice Appeal, the first
police investigation, and the enquiry by ElizabEttas QC. None of these, he says,
provide a good excuse for the inordinate delapélibel action.

67. Had those matters fallen for consideration leytrafore the start of the second police
enquiry in late 2000, there would have been forcéhe submission that the libel
proceedings should have been commenced more prompd that there were no
other relevant proceedings excusing the delayr, tifeenotification by the CPS on 13
May 1996 that there would be no prosecution. Bigeaond police enquiry was
started late in 2000, and an inquest was opene#lodecember 2000. Given the
result of the second police enquiry, as explaimethe CPS letter of 17th April 2003,
and the still pending inquest, | do not considat this now possible for me, at this
stage, to categorise the Claimants’ persistenéa@lmwing those avenues as hopeless
or abusive, even though it may have appeared deasitin the period between May
1996 and late 2000. | respectfully agree with tmarks of Master Turner in his
judgment cited above, when he said: ‘the Policestigation could unravel many of
the strands of this complex thread of issues asdrasns. There is a real danger that
if a step were taken either to strike out thisacwr proceed to trial prematurely in
advance of the conclusion of the Police investoyesj there could be a serious
miscarriage of justice’. If the view expressed hg CPS in April 2003 is correct,
then the earlier proceedings and enquiries shoale ldisclosed the evidence that
has now come to light, and there would, at an eadate, not have been the reasons
which now exist for not proceeding with a prosemntinamely delay and assurances
that there would be no prosecution).

68. |do not accept the submissions that the perpbthe proceedings and the manner in
which they have been delayed is an abuse of prpoagisen the particular
circumstances of this case.

DELAY

69. Mr Warby QC submits that the delay should besatered as follows. In addition to
the three years’ delay in issuing proceedings tlan@nts have - on a conservative
assessment - been responsible for a further 37hsonbwarranted delay since the
action began:
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) 3 months between issue and service of procesdiinpvember 1995 to
February 1996;

i) 13 months between the Claimants’ threat ofapgplication to strike out the
Defence and the issue of a summons to do so: 219 1996 to 29 May 1997,

iii) 12 months over the period between 12 June 19®8¥n the Master adjourned
the striking out summons) and 27 January 1999 (whenClaimants served
notice of intention to proceed by reissuing the suams). This is a total of 19
months’ delay, but Mr Warby QC accepts that 7 meratte accounted for by
the without prejudice discussions of December 1®9July 1998.

iv) 9 months from 27 January 1999 to October 1988jng which all that was
done by the Claimants was some ineffectual stepkstaheir striking out
summons. In October 1999 mediation was agreedimeipte. The process did
not conclude until a year later.

Mr Warby QC submits that to this must be adihedfurther 28 months’ delay, from
21 December 2000 to 30 April 2003, due to the stygght and obtained by the
Claimants on account of the renewed police invastg. The initial stay application
was only made after, and (he submits) it seem®naddy clear that it was prompted
by, the doctors’ issue of an application to stoke for delay (10 November 2000). It
was resisted by the doctors, but Master Turner ilstvfecognising that this was “a
very stale action” - granted it, in order to pratebe integrity of the police
investigation. That is the basis on which the Chaits had sought the stay. By
January 2003 Master Leslie was, as the Claimantdici®rs acknowledged
“extremely concerned that the civil proceedings &gy old and are drifting”. He
was right to be concerned. Yet the Claimants pre&seand obtained a further three
month stay to await the CPS decision. In view osMaTurner’s earlier decision the
doctors consented. Master Turner had foreseenthieapolice investigation might
resolve the issues either by clearing the doctardy resulting in their prosecution
and conviction. But it had neither of these outceniefound that any prosecution
would be an abuse, due in part to the very delaywbhich Dr Williams is
complaining.

The argument on delay as presented in the t8kedegument is in the alternative:

i) Delay has made a fair trial impossible, and ¢t@@m should be struck out on
that basis;

i) Independent of the question of fair trial, A6 requires a trial within a
reasonable time.



iii) There has recently been a further delay (whglalso a breach of the order of
Master Leslie of 30th April 2003) in that a Replgshnot served by 11th July
2003 (that is a Reply compliant with the rules);

72. So far as the law is concerned, Mr Warby Q&sadn the following propositions.

i) Under the CPR the court has ample power to estiokit for delay. Rule
3.4(2)(c) gives the court a broad and unqualifistretion to strike out a claim
where there has been a failure to comply with e, noitactice direction or court
order: Biguzzi v Rank Leisure P[@999] 1 WLR 1926, 1933. In addition, as
May LJ pointed out in Purdy v Cambr&6A, unreported, 12.12.99) at [45],
Rule 3.1(2)(m) gives power to take any step or make other order for the
purpose of furthering the overriding objective, ahd inherent jurisdiction is
preserved by Rule 3.1(1). Although conduct befbeeihtroduction of the CPR
is to be assessed by reference to the rules th@icape the decision is made
under the CPR regime, and is not fettered by tleeG#R law; the correct
approach is to take account of all relevant circamses and to make a broad
judgment after considering all available possiiei$it there are no hard and fast
rules: Purdy v Cambramat [47], [48], [51] per May LJ. | would add the
following citation from [51]: “...it iS necessary tconcentrate on the intrinsic
justice of a particular case in the light of theemding objective’.

i)  Although, as Lord Woolf MR pointed out in Bigrz the CPR provides a
broader range of possible sanctions than existetbruthe RSC, the lesser
sanctions are for the less serious cases; Bigloes not mean that in the more
serious cases the courts will be more lenient thedare; in such cases striking
out remains the appropriate remedy: UCB Bank Pitalifax (SW) Ltd (CA,
unreported, 6 December 1999) at [17] per Lord Lldfdelay has made a fair
trial impossible then, it is submitted, the actionust be struck out. The
reasoning of Simon Brown LJ in Roe v Nov@KA, unreported 27 November
1998) at p11 remains valid: In a case where itlesrty established that the
plaintiffs inordinate and inexcusable delay hasiosisty prejudiced ... the
possibility of a fair trial ... justice will gendhpa be better served by striking out
... than by allowing the action to proceed to whathgpothesi is likely to be
an unfair trial. For the court to do otherwise wbinhfringe the defendant’s
right to a fair trial under Article 6(1) of the Cagntion and thus be inconsistent
with s6 of the Human Rights Act 1998.

iii) The Claimants’ delay in this case is in cldaeach of the rules applicable
under the RSC (which applied from the inceptiontled claim until April
1999): “...if the plaintiff is guilty of inordinatand inexcusable delay before
issuing the writ, then it is his duty to proceedhnit with expedition after the
issue of the writ ... even a short delay aftentiié may in many circumstances
be regarded as inordinate and inexcusable”: Bidsambeth Area Health
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Authority [1978] 1 WLR 382, 390 per Lord Denning MR. In thezdse 9
months’ delay was held inordinate and inexcusabléhe light of delay in
starting the case.

Article 6(1) requires not only a fair trial batiso a trial within a reasonable
time. These are independent requirements, anchd answer to a complaint of
breach of one of them that the other was not broRenter v Magill[2002] 2
AC 357, [108];_Dyer v Watsof2002] 1 WLR 1448, PC, [73]. In determining
what is a reasonable time for this purpose the tcowist consider the
complexity of the case, the conduct of the partesl of the relevant
authorities; and where proceedings have an impactt ao defendant’s
professional reputation and ability to practiseprisfession special diligence is
called for:_Davies v United Kingdof2002] 35 EHRR 29 at [26]. The ECHR
has also held that in a libel case expeditious ggdings are necessary, and
protracted uncertainty unacceptable: Alithia Putiig Company v Cyprus
Application 53594/99, Judgment of 11 July 2002 3| [43]. English law
reflects that approach by allotting a uniquely sHonitation period to libel
actions, and taking that as its guide in assessihgt kind of delay is
reasonable or acceptable in such actions. As SBnown LJ observed in Roe
v Novak(CA, unreported 27 November 98)

. the very purpose of an action like this is goped to be the
vindication of the plaintiff's character. That piy is something most
appropriately done sooner than later if it is tadbee at all. The cause of
action pleaded here is malicious falsehood. Tt |itmitation period for
that remained six years when, in 1986, for defamnatilaims it was
reduced to three years. In 1996, however, the dtoi period for both
was reduced to one year. That to my mind says mbcut how courts
should view long delays in cases of this kind.” WNeaw Publishing
transcript page 13).

Although it is not yet authoritatively decidedhether a breach of the
reasonable time requirement necessarily requirgsigsal of an action (Dyer
[65]-[68] per Lord Bingham) it is submitted that Ignthis can be the
appropriate remedy here, as indeed it was hel@ ia Dyeritself, in respect of
the defendant “K”, where the delay in prosecutiag effences was 3% years:
see ibid [68].

So far as concerns the period in when the rastias subject to the Rules of the
Supreme Court, | find that the period of delay nerdinate, but, for the reason
already given in relation to the submission of &akprocess, | find that the delay
was excusable. For the same reason, | find thathalldelays in the four periods
identified by Mr Warby QC are excusable.
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| turn next to consider whether the delay haslena fair trial impossible. The

allegations against Dr Williams are very grave, amimg as they do to allegations
of criminal conduct. There is some force in thersigsion that if the delay is such as
to have made the CPS consider that it was one meaty there should be no

prosecution at this stage, then that is some itidicdhat neither should there be a
libel action. Further, there can be no doubt thatdelay will impede any attempt in

any future proceedings to get to the truth conogrthe Claimants’ allegation. One
of the Claimants’ main witnesses has died.

On the other hand, a libel action requireschert to have regard to the claimant’s
right of access to justice as well as to the dedetid rights. | shall consider this
further below.

Moreover the consequences of the two typesiaf tivil and criminal, are very
different. If convicted of the crimes alleged, tkgal consequences to Dr Williams
would be criminal sanctions, and almost certairdyyvsevere professional sanctions
as well. If the allegations are proved to be troeailibel action, then the legal
consequence will be an award of damages, and pedusts. What the professional
consequences would be to Dr Williams of the Clait®asucceeding in the libel
action (if they were to succeed) would depend andhidence in the case. So it
cannot be said that just because a prosecutiorotaomw be brought it follows that
the libel action cannot now proceed either.

The recent introduction of a counterclaim itite pleadings provides an illustration
of the position. | say an illustration, becausasitMr Warby QC’s case that the
proceedings should be struck out. If the claim warack out, Dr Williams’ case is
that he would not plan to seek an injunction agdifrsPowell because he would not
want to take any step which would serve to contimueevive the dispute. However,
the counterclaim is not in fact dependent on tlaentl As noted above, there may
well be further publicity about the events with walithis case is concerned (whether
or not that publicity is instigated by the Claimgntt appears from para 13.11 of the
Counterclaim that there is a present intention &keranother broadcast.

| ask myself what would happen were Dr Williatoswish to restrain, or seek
damages for, a future publication of the allegaiaf the Claimants, possibly in
circumstances where the Claimants were not themseahreatening to repeat them,
but where a journalist or publisher was threatertimglo it. If Mr Warby QC'’s
submissions are correct, then it ought to followttho such claim by Dr Williams
could proceed because there could not be a fairafithe action.

But in my judgment that would not be right. Tlaet that a person threatens to
publish, or does publish, allegations about evestsirring many years previously
does not of itself preclude a fair trial. In th&(0& it was possible to have a libel trial
of allegations against a naval officer on a Russ@mvoy, and there have been more
than one very famous trials concerning the holagauree at the suit of Dr Dering,
and only recently at the suit of Mr Irving. Criminaroceedings concerning events
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occurring a generation or more ago are also natmnwon, particularly in relation to
allegations of abuse of children. In order to stibat a fair trial is not possible, it is
not enough to point to the delay. Each case wplete on its own facts.

While, as | have said, the delay will undoubtechpede the trial of this action, if it
is to be tried, on the information before me, ipears that the issues depend mainly
on what is, or is not, to be found in the documeitsso far as recollection is
important to the case of one side or the othag NMir Powell’s recollection of the
documents that were shown to him and Rev Thomdsghmost important. If delay
creates unfairness, then so far as recollectionwibhesses is concerned, the
disadvantage is likely to be felt more heavily bg Claimants than by Dr Williams.

| have particularly in mind, also, the impduttthese proceedings have had and are
having on Dr Williams. | assume his witness statene be true. But the libel action

is not the only matter that has been causing hisdistress in the past, nor is it the
only matter now. As already noted, there are ofiteceedings, namely the inquest,
and the continuing threat of further publicity.d dot know what course the inquest
is to take, because no decision had been reachtheé atose of submissions in this
case. | assume that the inquest will proceed,ast lem some form. Striking out the
libel action would not bring to an end what Dr Wihs is suffering

| conclude that a fair trial of the libel actics not precluded by the delay that has
occurred.

So | turn to the question whether the indepenhdequirement of Art 6, of a trial
within a reasonable time, can no longer be metrtiqularly bear in mind, as Mr
Warby QC submits | should, the complexity of theegathe conduct of the parties
and of the relevant authorities (here the police tre other bodies who have been
involved in considering the Claimants’ complain)d, since the proceedings have
an impact on a defendant’s professional reputadod ability to practise his
profession, that special diligence is called falsio bear in mind that if this action is
to proceed, then it cannot come to trial for a adersble period, which may be the
18 months to two years estimated by Mr Warby QC.

As | noted above, a libel action requires tharcto have regard to the claimant’s
right of access to justice which corresponds to deéendant's (and indeed the
claimant’s) right to a trial within a reasonablend. On this point, namely where
Convention rights of both the parties are in plagceive limited assistance from the
cases cited to me. Porter v MagiDyer v Watsonand Davies v UKall were (or

concerned) not civil litigation between individualbut proceedings by public
authorities against individuals. In a criminal caseh as Dyethe corresponding

interest of the state is the public interest inwictmg the guilty, and in the other
cases there are corresponding public interestshathie state is pursuing. But none
of these public interests is itself an Article §ht. Alithia v Cyprusdid concern a

libel action between individuals, but the case imashourg was between the
publishers of the newspaper who were defendantkeribel action and the state.
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Naturally, the plaintiff in the libel action was tha party. The delay had been due to
the lack of time available in the national count&l dor reasons independent of the
defendant publishers’ will. The Strasbourg Courswancerned with whether there
was a breach by the state of the defendant pubdisAet 6 rights, and did not have
to consider the position of the plaintiff in thetioaal courts.

What is ‘a reasonable time’ is not fixed or etminable from the case law. It
depends on all the circumstances of the casedlthiat a trial of this libel action,

assuming it to take place even in one year’s tiwweyld not be within a reasonable
time. The publication was in November 1992, andpieeeedings were commenced
in early 1996. The delay until the date of thisgoment is nearly eleven years from
the publication, and over seven years from the ddteommencement of the
proceedings. Neither period is reasonable, noteatitsng the complexities.

For reasons already given, | have held thaj Esthis period is, it is not the fault of
the Claimants. The Claimants’ actions are excugethé apparent failure of public
authorities to conduct appropriate investigatioti'e outcome of which it was
reasonable for the Claimants to await. It may bel&bate whether, arising out of the
failures in the investigations, the Claimants andvlliams may have a ground for
complaint against a public authority under the Gomion (the Human Rights Act
1998 was not, of course, in force until October ®0®ut the decision in_Alithia
does not take me very far in deciding what | shalddwhen faced with an issue
between the two individual litigants, and not asuis between a litigant and the state,
as to what should be done about a delay for wielstate is responsible.

| have not had any authorities under Art 6ccite me by Mr Warby QC on the
proper approach for the court faced with two lititga neither of whom is a public
authority, and each of whom is seeking to enfonceAdicle 6 right, the one to
access to justice, the other to a trial within asomable time. In_Khalilpara [50]
Hale LJ concluded that the arguments under Art b bt add anything to the
arguments under the Civil Procedure Rules. Ford¢hsons given below, | find that
the same applies in the present case.

There is some guidance on the approach a shaottld take where two individuals
are each invoking Convention rights. In Re S (Rutlyli (2003)[2003] EWCA Civ
963 the Court of Appeal considered the existenceexercise of the jurisdiction of
the High Court in cases involving the care and imgimg of children over whose
welfare the court is exercising a supervisory rtethat case the issue was: can or
should the court restrain the publication of theniity of a defendant and her victim
in a murder trial to protect the privacy of her saho is the subject of care
proceedings? This was not a case in which the 'shilélfare was the paramount
consideration. The Court of Appeal held that instdaring whether or not to make
an order such as the order applied for in that,cdme court has to carry out the
exercise, which was identified at paras [55]-[57d&65] of the judgment, of
identifying the extent to which refusing to grahetrelevant terms of the injunction
asked for would be a proportionate interferencéd whie private life of the child on
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the one hand, and their grant would be a propat®mterference with the rights of
the press under Article 10 on the other hand.

| also bear in mind that this is a libel actiorwhich the Claimants have been (as
they contend) accused of lying, and in which Drllfhs’ professional reputation is
no less at issue (and is specifically the subjéth® counterclaim). The reputations
of both parties are in issue. In Prebble v Televidiew Zealand Limited1995] 1
AC 321 Lord Browne-Wilkinson said: ‘The effect ofstay is to deny justice to the
plaintiff by preventing him from establishing hi®ad name in the courts’. That
statement puts the access to justice point cleadiwithstanding that the case was
from New Zealand, and not expressed in the lango&gfee ECHR. A court should
be very reluctant to cause such an injustice tmdinvidual claimant.

Although this case was not cited to me, | aste that in Cumpana and Mazare v
Romania Application no 33348/96, judgment of 10 June 20@B8e ECHR
unanimously held that reputation and honour arakgprotected by Articles 8 and
10(2) of the Convention: see para [48] and the &igsg Opinion, last paragraph. If
this is so, then the Claimants are also invokinGaavention right in seeking to
vindicate their reputation. Dr Williams is invokirgs right to freedom of expression
under Art 10 in his Defence, and the same righha<laimants in his counterclaim.
Since, as it seems to me, both parties are alreatking Convention rights under
Art 6, the fact that they may also be in a positioimnvoke Convention rights under
Arts 8 and 10 adds little.

| must concentrate on the intrinsic justiceaoparticular case in the light of the
overriding objective. It seems to me that, in tlomtext of the argument | am at
present considering, the exercise that | must cautyto fulfil this duty is to identify
the extent to which refusing to grant the religteasfor by Dr Williams would be a
proportionate interference with his Article 6 righbta trial within a reasonable time
on the one hand, and the grant of that relief wdiadda proportionate interference
with the rights of the Claimants to access to gestinder Article 6 on the other hand.
| do not find this exercise easy. Art 6 is not dfied in the manner in which both Art
8 and Art 10 are qualified. On the other hand,dh&an be, and is here, a tension
between the rights under Art 6 of the Claimants #redDefendant. | conclude that
granting a stay would be a serious injustice toQlemants in preventing them from
establishing their good name in the courts, whike ¢orresponding injustice to Dr
Williams would be less serious, since, as | hawenéh a fair trial remains possible
on the facts of this case. Accordingly | would goant a stay on the basis of the
argument advanced under Art 6 and the requiremienattdal within a reasonable
time.

THE OVERRIDING OBJECTIVE AND PROPORTIONALITY

92.

In reaching the conclusion that | have on tistige of the case, | have had in mind a
number of specific points raised by Mr Warby QCréference to CPR 1.1. Broadly
| summarise them as follows, together with my obsgons.
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It is submitted that the cost and the compjexit a libel action would be
disproportionate to the prospective benefit, imierof damages, to the Claimants.
That is commonly the case in libel proceedings. @hguments concerning the
appropriate financial benefit to a libel claimamtvh recently been considered in the
Privy Council in_Gleaner Company Ltd & Anor v. Abams (Jamaica)2003]
UKHL 55 (14 July 2003). In many cases the imbalabeéveen the cost of the
proceedings and the possible damages leads prvgpeletimants not to sue. In the
present case, Mr Powell appears undeterred byirtitialance. That may well be a
reason why, if the case proceeds, the court stexdccise case management powers,
if and when it comes to ruling upon any new dréfth@ Reply, or on the conduct of
any trial. It is not, in my view, a reason by ifs@r striking out the claim. Mr
Powell’'s indifference to the consequences in coséy at some point become a
reason why the action has to be struck out, (if @hédn some sanction is shown to
be necessary), because it may then appear thataidhe other case management
powers, considered in Biguzas alternatives to a strike out, would be effeciiv
these Claimants’ case. That point has not yet besched in my judgment.

Next it is submitted that the inquest and offassible investigations provide a more
appropriate forum than a libel trial for the inugation of the Claimants’ allegations
against Dr Williams. | have already held this todeerect, and hence that there was
an excuse for not pressing on with the libel agtighile such other proceedings are
pending. If and when such other proceedings arermigted (and if the libel
proceedings have not meanwhile been stayed orkstutcfor other reasons) then
that time will be the appropriate time to decideettier the libel proceedings can
properly proceed. The existence of other unresojwedeedings is not of itself a
reason for staying or striking out the libel action

Finally it is submitted that an appropriatershaf the court’s resources has already
been taken up by the negligence proceedings arapiplecations to Butterfield J and
the Court of Appeal, and the application to the RCHhe fact that a claimant has
pursued other avenues of redress which were stuicis not a reason why, when he
ultimately adopts an appropriate avenue of redthastoo should be struck out.

DELAY AND THE SERVICE OF A REPLY

96.

As mentioned above, it is plain that the witnsmtement that the Claimants propose
should stand as the Reply does not conform to 33aRractice Direction paras 2.8
and 2.9. These provide:

‘2.8 Where a defendant alleges that the words caimgdl of are true, or are
fair comment on a matter of public interest, thaimant must serve a reply
specifically admitting or denying the allegationdagiving the facts on which
he relies.
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2.9 If the defendant contends that any of thed&oor matters are fair
comment on a matter of public interest, or werelipobd on a privileged
occasion, and the claimant intends to allege that defendant acted with
malice, the claimant must serve a reply giving idetaf the facts or matters
relied on.’

There is serious reason to question whetherthéf Claimants were legally
represented, at least some of the allegationssiwhiness statements could appear in
a Reply at all, or if they could be pleaded, whetiey could be persisted in at a
hearing. The reason for this concern is the wedivkm rule requiring particularity in
the pleading of dishonesty, and the related pradeat duties of lawyers, most
recently discussed in Medcalf v Mardg003] 1 AC 120, where Lord Bingham of
Cornhill said:

‘The parties to contested actions are often at ei@gdrawn, and the litigious
process serves to exacerbate the hostility betwesn. Such clients are only
too ready to make allegations of the most damaging against each other.
While counsel should never lend his name to sulegations unless instructed
to do so, the receipt of instructions is not oélitenough. Counsel is bound to
exercise an objective professional judgment whethteris in all the
circumstances proper to lend his name to the dllmgaAs the rule recognises,
counsel could not properly judge it proper to makeh an allegation unless he
had material before him which he judged to be nealsly credible and which
appeared to justify the allegation. At the heastape, counsel cannot properly
make or persist in an allegation which is unsupgggbtity admissible evidence,
since if there is not admissible evidence to supfime allegation the court
cannot be invited to find that it has been provaa] if the court cannot be
invited to find that the allegation has been prottes allegation should not be
made or should be withdrawn. | would however agvigle Wilson J that at the
preparatory stage the requirement is not that ewisould necessarily have
before him evidence in admissible form but thatsheuld have material of
such a character as to lead responsible counseonclude that serious
allegations could properly be based upon it. | dodt think, for example, that
it would be professionally improper for counselpiead allegations, however
serious, based on the documented conclusions oflanSpector or a public
inquiry, even though counsel had no access to tleardents referred to and
the findings in question were inadmissible hearsay’

One object of this rule is to protect the righta fair trial of a defendant against
whom such allegations are made. The court musbbeecned to uphold the rights to
access to justice, and to a fair trial, which clams invoke, but the court must be no
less concerned to uphold the right of defendara tair trial. It may not be realistic

to expect that a litigant in person will be ablecmnform to the requirements of
pleading a Reply in a case as complicated as ties and | certainly do not suggest
that Mr Powell's attempt at a Reply is a deliberdisegard of the requirements of
fairness for Dr Williams. But Dr Williams is engill to have the case against him
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properly pleaded, and limited to what can propésyalleged. That is something to
which the court must have regard at an appropsiaige.

My concerns as to how the case might procdéem{istayed or struck out) have been
added to by Mr Powell’s explanation of his discoo@ince of the action against the
other defendants. One reason why Dr Williams wéisde the only defendant is
because he is the only one against whom the CPSalithere is evidence on which
a prosecution might be based. But Mr Powell alsd 8@t he had not discontinued
against the others because he accepted that theraawcase in malice against them.
He said that he dropped the case against them $ecéduinis difficulties, as a litigant
in person, of conducting a case against so margreift defendants. Mr Warby QC
made the point, with some force in my view, thathié other defendants were to be
called as witnesses in any future trial, then itldobe expected that Mr Powell
would seek to cross-examine them on the basistiiegt too knew that the words
complained of were false.

So there is also force in Mr Warby QC'’s sulsiis that there has been further delay
since the expiry of the time for service of the Remvhich was set at 11 July 2003
by the order of Master Leslie of 30th April 20033 delay is not excused (although
it may be explained) by the absence of legal remtasion available to the
Claimants.

The CPS letter of April 2003 may perhaps mtevihe basis for a plea of malice.
Since this question is not before me at this stageach no decision as to whether
the Claimants should have an extension of timeskmwing a Reply, or, if they
should, as to what it can or cannot contain.

It does not seem to me that | should contemglaying or striking out the action on
this point. The reason why the proceedings haveecbafore me in the way they
have, (with a concession for this purpose thatetlien triable issue on malice, while
there is no proper pleading of malice) is appafenmh the chronological account of
the proceedings given above. If no Reply compliaith the CPR is, or can be,
served, or if one is served in terms to which MrridyaQC can object, it remains
open to Dr Williams to take the point (if so addyehat he did not take on this
application, namely that that the claim has nois&alprospect of success on the
basis that the publication was protected by qealifpriviiege and there is no
pleaded, alternatively no realistic, case in malice

There is a further point that | note with cemmc Mr Powell addressed me with skill
and economy of time. It is clear that he could imgple be a capable litigant in
person, aided as he appears to be by persons whmametent to assist him with
legal arguments and research. However, the subyjatter of the action is Robert’s
death, and no one conducting litigation about hin cchild’s death could be
expected to show the detachment required of ancatiwgeven when the advocate is
a litigant in person). Moreover, questions of matitegligence are highly technical,
and commonly require to be investigated by persuitis training or experience in



both law and medicine. Mr Powell does not have thaihing, and, outside the
proceedings arising from Robert’s death, Mr Powleks not have that experience. |
am concerned as to whether it would be fair to Diti&vhs to be submitted to cross-
examination by Mr Powell about Robert’s death, thus reason, and for a further
reason. The death of a child patient of Robert's igsuch circumstances is not a
normal event for a doctor, and discussion of ihwite child’s parents will normally
be conducted, and should normally be conductediyéamstances very far removed
from those prevailing in a court. That the crosamexation is being conducted by
the parent could be an inhibition on the doctadnigiresponses. Everyone in this case
has expressed their sympathy to Mr Powell for thes lhe has suffered, and it is
natural that this sympathy should inhibit responsedMir Powell’'s points. The
purpose of my referring to this point is not to gest any solution, but to invite the
attention of those concerned to the point, so @ngtpossible procedures to address
the matter may be considered.

CONCLUSION

104. | refuse the application made on behalf ofDHiams. | will give the parties the
opportunity to address me on what further direcishould be given in the action,
following consideration of this judgment.



