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LORD JUSTICE MUNBY

This judgment was handed down in private but tldgguhereby gives leave for it to be

published

Lord Justice Munby :

1.

This is the much delayed sequel to a judgment egeviong ago as 30 March 2007:
British Broadcasting Corporation v Cafcass Legaldaothers[2007] EWHC 616
(Fam), [2007] 2 FLR 765.

The case as it is now presented raises two questibfundamental importance in
relation to the practice and procedure of the Familision, indeed of all family
courts:

)] The first relates to the meaning and effect of isactl2(1)(a) of the
Administration of Justice Act 1960 and involves @aestion the answer to
which, despite the by now extensive jurisprudencehe topic, is seemingly
not altogether clear.

i) The second relates to the anonymity of professiomnshesses in care
proceedings under Part IV of the Children Act 198pecifically, whether
three categories of withess — medical expertstitigaclinicians (in which
phrase | include nursing as well as medical staff) social workers — should
have their anonymity protected bgntra mundunmnjunctions.

| emphasise at the outset that, although thesetigneshave to be resolved in the
context of the concrete facts of the specific casdter all, as Lord Steyn made clear
in In Re S (A Child) (Identification: Restrictions @ublication)[2004] UKHL 47,
[2005] 1 AC 593, at para [17], “an intense focugloe comparative importance of the
specific rights being claimed in the individual eas necessary” — the truth is that the
particular factual context here is largely unexmeyl. Without for a moment seeking
to diminish the tremendous significance of the pamings for the three human beings
most directly involved — Mr and Mrs Ward and th&n William — the fact is that the
care proceedings which give rise to the issuesM have to resolve did not exhibit,
from the forensic perspective, any particularly suml or striking features. And with
only two exceptions (see below) none of the probesds involved was singled out
by the judge who tried the care proceedings, Henddo Judge Isobel Plumstead,
either for blame or for praise. So the reality hattthe issues presented to me for
decision arise in a singularly ‘pure’ context. TlEs0t, so far as the central issues are
concerned, a fact-specific case. | emphasise thet @ the outset because the
inescapable reality is that the issues | have threm$ are in large measure points of
pure principle and that my answers to the questipnsed are likely to be
determinative of similar questions in many, indesen in the generality, of care
cases hereafter.



The factual background: the care proceedings iltCtenty Court

4, | take the facts from the summary which | set outny previous judgmenBritish
Broadcasting Corporation v Cafcass Legal and oth@@07] EWHC 616 (Fam),
[2007] 2 FLR 765, at paras [2]-[5].

5. William Ward was born on 21 April 2005. On 21 J@§05 he was discovered to
have fractures of his right tibia. On 16 Decemb&02 the local authority,
Cambridgeshire County Council (CCC), began caregqedings. The case was based
entirely upon the fractures, for CCC accepted thate was no other evidence of ill-
treatment or poor parenting. A fact-finding hearitggestablish whether the threshold
for making a care order had been passed, took piate county court before Judge
Plumstead.

6. Mr and Mrs Ward were unable to identify any cause William’s injuries from
anything they had themselves seen. They hypotleise his foot may have become
trapped between his cot and their bed, which wasddiately beside the cot, and that
he may have twisted and fractured his leg as hkeguiis foot free. In addition to
hearing evidence from the parents, Judge Plumstssti contemporaneous notes or
later reports prepared by, and in some cases alaa loral evidence from, various
professionals.

7. Judge Plumstead gave judgment on 8 December 20@6fdbind in favour of the
parents and dismissed the case. She made threal ¢mdings. First (para [81]), she
found that:

“The possibility that William caused these fracairemself is
in my judgment established. The medical opiniothé it is so,
albeit that they agree that they consider it imphi.”

Secondly (para [94]), she said that:

“I have formed the conclusion that their [scil, tharents’]
evidence has not been shaken. | prefer the evidehddrs
Ward to that of Ms A [the social worker] concernirige
interview on 22 July.”

Thirdly (para [96]), she found that:

“There is no cogent evidence that these parentsedjtheir
son. | am accordingly not satisfied that the sigaiit harm
suffered by him was due to him not having receitrexicare to
be expected for a reasonable parent.”

That is, of course, a reference to the statut@tyitesection 31(2) of the Children Act
1989.

8. In her judgment, Judge Plumstead referred to aelamgmber of professionals by
name. In the anonymised version of her judgmentsetpublication | authorised (see
British Broadcasting Corporation v Cafcass Legaldaothers[2007] EWHC 616
(Fam), [2007] 2 FLR 765, at paras [19], [70]) thesenes were replaced by initials. It



is convenient at this point to refer to the varigusups of professionals referred to by
Judge Plumstead:

1) Treating cliniciansDr D and Dr E (the family’s general practitionerStaff
Nurse A, Dr F, an SHO, Dr G, a paediatric clinitilow, Dr H, a consultant
paediatrician, and Dr | and Dr J, both consultaniologists (all employees of
Cambridge University Hospitals NHS Foundation Trast Addenbrooke’s
Hospital, to which William had been referred); abd K, a consultant
community paediatrician (an employee of CambridgeshPrimary Care
Trust);

i) Expert witnessesDr A, a consultant paediatrician, Dr B and Dr koth
consultant paediatric radiologists, Dr C, a rhewlogiist, Dr M, a consultant
radiologist, and Dr N, a consultant paediatric opidedic surgeon.

1)) Social workersMs A and her manager Ms B.

Judge Plumstead also referred to the police officen the child protection team
who, together with Ms A, had interviewed both Mdavirs Ward.

Judge Plumstead singled out two of these profealsioshe was critical of Dr C,
observing (para [80]) that it was:

“perhaps not surprising that in the end no partyd an
particular neither parent, argued that | should@lany reliance
on [his] evidence. Nor would | have done. | formtéé clear
view that he was unwise and unprofessional in hisal
response to Mrs Ward’s email, and that he failebeayuided
by the duty of professional detachment that thertcoquires
of experts.”

In contrast (para [56]), she said that Dr A’'s pa#d overview had been of
“tremendous assistance”. Speaking generally ofabe experts other than Dr C who
had been instructed for the purpose of the procgsdt Dr A, Dr B, Dr M and Dr N;
Dr L, it should be noted, had been instructed mnesly by the police with a view to
criminal proceedings which in the event were ndareught — she said (para [55]) that
their evidence “demonstrated their impartiality asfjess of the source of their
instructions.”

The factual background: the proceedings in the Kighrt

10.

11.

The background to the proceedings in the High Caurdescribed in my earlier
judgment: British Broadcasting Corporation v Cafcass Legaldanthers[2007]
EWHC 616 (Fam), [2007] 2 FLR 765, at paras [6]-[9].

At the hearing before me on 6 March 2007, it becalear (para [10]) that although
there was no objection to the public identificatioh the family, the child, the
children’s guardian, the local authority, the htapior the Cambridgeshire
Constabulary, the social workers, the police offiéad some at least of the treating
clinicians and the expert witnesses preferred esgwe their anonymity. But this
raised issues which, as | made clear (para [30pldcnot be resolved within the



12.

13.

14.

15.

confines of what was only a comparatively shorecdions hearing. They were,
moreover, issues of some complexity on which | mregumore detailed argument
and, furthermore, issues in relation to which tlagtips might, as it seemed to me,
wish to adduce further evidence. Accordingly, whik@king an order the effect of
which was to permit the identification of the fayilthe hospital and the local
authority, the publication of Judge Plumstead'sgjmént and the disclosure by the
family to the BBC of various video tapes, | grantad interim contra mundum
injunction (para [53]) prohibiting the identificati of the social workers, the police
officer, the treating clinicians and the expertnggses pending full argument on the
outstanding issues.

For reasons which there is no need for me to reke&ut which are fully explained
in my earlier judgment, that order was expresseda(pr/0]) as ceasing to have effect
28 days after written notification was given by B8BC to the parties of one or other
of a number of matters. In the event notice wasmgivy the BBC on 5 October 2007.

On 1 November 2007 the expert witnesses, Dr A, Dand Dr L, applied for the
interim contra munduminjunction | had granted to be extended pending final
determination of the issues left outstanding byjudgment. The same day Hedley J
extended the interim injunction until 5 Decembe®0200n 16 November 2007 Dr A,
Dr B and Dr L applied for theontra mundumnjunction to be extended until 1
January 2025. It may be noticed that no applicatias ever been made by Dr C, Dr
M or Dr N, and that in due course Dr L withdrewrfrahe proceedings. So in relation
to the expert witnesses the only extant applicateme by Dr A and Dr B.

On 19 November 2007 a similar application, agaieksgy a contra mundum
injunction until 1 January 2025, was made by CadgwiUniversity Hospitals NHS
Foundation Trust on behalf of the various treatilmicians at Addenbrookes
Hospital, Staff Nurse A, Dr F, Dr G, Dr H, Dr | ad J, and also by Cambridgeshire
Primary Care Trust on behalf of Dr K. There wasapplication by or on behalf of
either of the GPs, Dr D or Dr E. On 4 December 2B@dley J further extended the
interim injunction until the determination of thelbstantive issues.

The substantive hearing had originally been fixed ¥4 May 2008. Very shortly
before then an agreement was entered into betwaerb@ge University Hospitals
NHS Foundation Trust and Cambridgeshire PrimaryeQaust (which | shall refer to
as “the Trusts”) and Mr and Mrs Ward. The termghaft agreement (which | shall
refer to as “the Agreement”) can be summarise@k®As:

) Save as provided in the Agreement the Trusts agyadtieir own behalf and
on behalf of their staff that they would not at dmye take any legal action to
restrain Mr and Mrs Ward from expressing their apas orally or through
any media outlet in relation to the medical treattm@rovided to William by
any staff of the Trusts or the actions of any menab¢heir staffs in relation to
child protection proceedings in respect of William.

i) Mr and Mrs Ward agreed that they would ensure tloastatement made by
either of them would lead to the identification bBpy third party of any
individual member of staff employed by either ofetfrusts who was
concerned in any way with the medical treatmenvipied to William or child
protection proceedings in respect of William.



16.

17.

18.

1)) The Agreement might be disclosed to me and thet3arsd Mr and Mrs Ward
“shall both invite the Judge ... to makeantra mundunorder to reflect the
terms of this agreement” but the Agreement “shall dnforceable by the
parties hereto whether the said order is madeharaise.”

Iv) Save for inviting me to make an order in those &rtine Trusts agreed to take
no further part in the proceedings “and shall ne¢ksany order for costs
against Mr and Mrs Ward.”

V) “Mr and Mrs Ward shall not seek any order for c@gjainst” the Trusts.

In the event, the hearing fixed for 14 May 2008 hatle vacated. On 14 May 2008 |
extended the interim injunction until further ordand gave certain directions,
pursuant to which on 23 May 2008 Mr and Mrs Wasdiesl an application seeking to
have section 12 of the 1960 Act “disapplied” inatedn to a long list of documents,
including if not all then the vast bulk of the dooents that had been in the trial
bundles before Judge Plumstead. | gave furthectthres in an ‘own motion’ order

that | made on 29 July 2008.

By my order of 29 July 2008 | had re-fixed the legfor 8 December 2008, but that
hearing also had to be vacated, essentially to Meeind Mrs Ward’s requirements.
On 13 March 2009 | re-fixed it for 16-17 June 2008king it clear that there was to
be no further adjournment.

Very shortly before the hearing, on 10 June 2008CCgave notice that it was
applying for acontra mundumorder prohibiting, again until 1 January 2025, the
naming of the social care professionals whose nappsar in the documents. The
order is sought not merely in relation to the twaial workers referred to by Judge
Plumstead in her judgment, Ms A and her manageBMsut also in relation to six
other social workers, five other managers, threle e@md family workers, the Chair of
the Child Protection Case Conference, the reviewager, the Head of Safeguarding
and Standards, two minute takers, a complaints learahd the Head of Human
Resources — all in all a total of twenty-three emgpks of CCC.

The hearing

19.

The matter eventually came on for hearing beforeomel6 June 2009. Mrs Ward
appeared in person (her husband was looking dfeechildren, so was not in court).
The expert witnesses, Dr A and Dr B, were represkbyy Mr Adam Clemens, the
Trusts by Mr David Lock and CCC by Ms Barbara Cdhynll three counsel had
produced most helpful skeleton arguments. From Mt Blrs Ward | had the two
position statements they had prepared for the i@ednearing on 14 May 2008 and a
skeleton argument prepared for the hearing on hé 2009. | also had the skeleton
argument which Ms Kate Wilson had prepared on bedfahe BBC for the hearing
on 14 May 2008. By then the BBC no longer intenttednake a programme about
the case and appropriately, from its point of viéxagd decided not to make any oral
submissions, but helpfully, from the court’s perdpe, lodged written submissions
setting out what Ms Wilson described as “pointspahcipled opposition” to the
applications being brought against Mr and Mrs Ward.



20. The hearing lasted into a second day. At the enthefhearing on 17 June 2009 |
reserved judgment, though in the circumstancesresfeo below | received further
written submissions on 22-23 July 2009.

The applications

21. As will be appreciated from the foregoing narratitieere were four applications
before me:

)] First, there were the applications by two of thpexk withesses, Dr A and Dr
B, by the Trusts and by CCC faeontra mundumnjunctions to protect the
anonymity of Dr A and Dr B, the treating cliniciaasd the social workers.

i) Second, there was the application by Mr and MrsdNar“disapply” section
12 of the 1960 Act.

There was no application by or on behalf of eitiner Cambridge Constabulary or the
police officer.

The evidence

22. By the time of the hearing a substantial volumevoften evidence had been filed by
or behalf of the various applicants:

)] On behalf of Dr A and Dr B there were witness stegrt from Rex Forrester
of the Medical Defence Union dated 16 November 280F 16 January 2008
and from Dr A, Dr B and Dr L dated respectively 18,and 17 January 2008.

i) On behalf of the Trusts there were witness statésrnfieom Dr H, Dr J and Dr
K dated respectively 18, 22 and 17 January 2008.

i) On behalf of CCC there was an undated witnessrsetefrom Gordon Jeyes,
the Deputy Chief Executive.

iv) In addition | had statements from Professor SimAlaaft, the Immediate Past
President of the Royal College of Paediatrics arnldCHealth, dated 5
January 2008, Dr Patricia Hamilton, the Presiddnthe Royal College of
Paediatrics and Child Health, undated, and Dr Ma®amuels, a Consultant
Paediatrician and founding member of PACA (Profassis Against Child
Abuse), dated 21 November 2008.

23. In addition to this evidence | had the followingterls:

) The Royal College of Paediatrics and Child Healt@lsild Protection Survey’
published in March 2004.

i) ‘Paediatricians and Child Protection’ by ProfesSorAlan Craft in (2007) 75
Medico-Legal Journal 55.

1)) The Royal College of Paediatrics and Child HealtAis investigation into the
nature and impact of complaints made against pai#ns involved in child



protection procedures’, by Dr Jackie Turton anddairHaines, published in
January 2007.

V) Extracts from the website ‘MAMA — Mothers Againstulichausen by Proxy
Allegations’ fwww.msbp.comas accessed on 16 November 2007.

V) ‘Complaints in child protection’ by Linda Hainesddacqueline Turton in
(2008) 93 Arch Dis Child 1.

Vi) ‘The future of child protection’ by D M B Hall ir2008) 99 JRSocMed 6.

vii) A letter dated 16 February 2008 sent by the ChiaPACA to the Chairs of
Local Safeguarding Children Boards.

viii)  ‘The Failure of Medical Regulation and the Consemes for Child
Protection’: Evidence to the Select Committee omlthesubmitted by PACA
in September 2008.

IX) Newspaper articles about the present case in tlaed@m (9 April 2007), the
Sunday Times (9 December 2007) and the Cambridgmigy News (14
December 2007).

The legal framework

24. It is convenient to start with what | said British Broadcasting Corporation v
Cafcass Legal and othef2007] EWHC 616 (Fam), [2007] 2 FLR 765, at para]{1

“It was — correctly — common ground between coutisa:

0] The care proceedings in relation to Williamvima
come to an end, the restrictions imposed by s 9@(2he
Children Act 1989 no longer operatelayton v Claytorj2006]
EWCA Civ 878, [2006] Fam 83, [2007] 1 FLR 11.

(i) The only relevant statutory restrictions arbhoge
imposed by s 12 of the Administration of Justice 2@60.

(i) Section 12, although it ... imposes restricgonopon
discussion of the facts and evidence in the caees chot
prevent publication of the names of the parties,dhild or the
witnesses:Re B (A Child) (Disclosure]2004] EWHC 411
(Fam), [2004] 2 FLR 142.

(iv) Accordingly, unless | agree to exercise thesctbsure
jurisdiction’ (seeRe B (A Child) (Disclosure)2004] EWHC
411 (Fam), [2004] 2 FLR 142, at [84]) [nothing] .to (the
extent that it contains ... material the disclosufewdich
would otherwise constitute a breach of s 12 of the
Administration of Justice Act 1960) can be publghand
unless | decide to exercise the ‘restraint jurisadic there will
be nothing to prevent the public identification thie social



25.

26.

workers, the police officer, the treating doctorgl dhe expert
witnesses.”

No-one dissents from what | went on to say (at pE83 namely that:

“both the disclosure jurisdiction and the restrgunisdiction
have to be exercised in accordance with the priegip
explained by Lord Steyn im Re S (A Child) (Identification:
Restrictions on Publication)2004] UKHL 47, [2005] 1 AC
593, sub nonRe S (Identification: Restrictions on Publication)
[2005] 1 FLR 591, at [17], and by Sir Mark PottemFA Local
Authority v W, L, W, T and R (by the Children’s @Glian)
[2005] EWHC 1564 (Fam), [2006] 1 FLR 1, at para][5Bat
is, by a ‘parallel analysis’ of those of the vasouights
protected by the European Convention for the Ptiotecof
Human Rights and Fundamental Freedoms 1950 (the
Convention), which are engaged, leading to an madte
balancing test’ reflecting the Convention principlef
proportionality”.

As will be appreciated, Mr and Mrs Ward are asking to exercise the disclosure
jurisdiction, while Mr Clemens, Mr Lock and Ms Cally are asking me to exercise

the restraint jurisdiction. But before turning tmse different aspects of the dispute |
must first address the logically prior questionust what it is that section 12 of the
1960 Act applies to. For analysis of the list o€dments that Mr and Mrs Ward wish

to be able to disclose indicates that many of theuthents, including some which

from their point of view are the most importante @arguably not within the ambit of

section 12 at all.

The parties’ submissions

27.

First, however, it will be convenient to summaribe various contentions of the
parties. | start with Mr and Mrs Ward.

The parties’ submissions: Mr and Mrs Ward

28.

Mr and Mrs Ward’s position throughout has beenrckad readily understandable.
They wish to be able to speak publicly about tle&periences of the child protection
system, both to encourage further investigatioa the area of infant fractures and to
help other families involved in the child protecticystem — “to communicate to
others what happened and what it felt like, to sh@ur experiences with others, to
speak openly and rationally about our experiencBEsgy have, as they put it, no wish
to ‘name and shame’ doctors nor to vilify those wiere involved in their particular
case. But to achieve their aims they say they nedx able to speak fully about the
medical evidence presented in their case. Exprgs$semselves as sympathetic to the
arguments being put forward by Mr Lock and to tiféiadilties faced by doctors in
the position of the treating clinicians, they s&yée' do not wish to name the hospital
doctors involved but we would like to be able to\pde details of their treatment and
the information that they gave us about medical &hdd protection issues.”
Similarly, they say, they have no wish to name@@C staff whose names appear in
the documents. “Our sole wish is to be able torente a free and open discussion



29.

30.

31.

32.

33.

about our experiences of the child protection amailfy court systems.” But they
made clear that although they have some sympatftidégposition in which the social
workers find themselves, they are not so sympathtetithem as to the treating
clinicians and would not have been willing to agr@ethey put it, to ‘sign away their
rights’ in relation to CCC or its employees.

On the other hand, they feel that naming the méaixpert witnesses is “essential”
because “in order to put their reports and statésnerade in court into context, we
need to be able to provide details of their expeeeand seniority.” They add that
some of the statements made by the medical expestshelpful for other families
who find themselves in a similar position, as tlseypport the need for doctors to
consider a third category alongside the ‘accidémtadl ‘non-accidental’ diagnoses —
that of truly unexplained injuries.” They also seggthat identification of the expert
witnesses will assist other families in ascertagnivho are the available experts and
evaluating which experts may best be able to assgmilar cases in future.

They add that “our aim was not to launch a campsgmame the medical experts in
the case and, given a choice between naming thehbaimg able to discuss their
evidence, we would choose the latter option.” T9aatl, they still “feel strongly” that

there are advantages in naming Dr A and Dr B whdhay point out, are well-known
experts who have published in medical journals apdken at conferences —
information which is freely available on the Intetr- “thus they cannot submit that
their child protection work is kept confidentiaknd, as they ask rhetorically, “Why
are they concerned about vilification and harassméren their reports stated the
medical facts as they perceived them and wereuigest to any criticism during the
proceedings?”

They say they “both feel strongly” that Dr L, thepert consulted by the police whose
view, they say, was “over-ruled” by the expertsnnsted in the family proceedings,
should not have the protection of anonymity, assgrthat “the view that he
expressed was so extreme that it caused the foliparsue a case against us when
there was no other evidence” and that had theyhadtthe benefit of other medical
experts who did not share this view “we could gakéve been charged with and
convicted of a crime.”

They are also concerned about the implicationsefpgroceedings in relation to the
Enhanced Criminal Records Certificate which Mrs Wéras received from the
Criminal Records Bureau in relation to her helpaug in the creche at her church — a
certificate which in practical terms prevents herking with children even in the
voluntary sector. She wishes to challenge whatid 8 the certificate, which she
believes to be founded essentially on Dr L’s vielsit to do this | also need to be
able to discuss the facts of our case fully andigolose the dissenting opinions of the
other doctors.”

They explain that their application, as they putat“lift” section 12 is to “allow us to

speak freely, without restriction”. They say thheit application “stems from our
confusion about what information may and may notdiszlosed relating to care
proceedings and our family’s involvement with sb@arvices prior to proceedings
being brought against us”, adding their “undersitagdhat any information which

became part of the care proceedings, even solelpdnyg included in the care
proceedings bundle, is subject to the same rastigtas the evidence given during



34.

the proceedings.” They justify what they call themprehensive list of documents
they wish to be able to disclose so that they do fimed themselves being

“accidentally in contempt of court when discussifay, example, what happens at
child protection conferences” — they wish, for exdéen to be able to refer to the
minutes of the Child Protection Conferences, shgwthey say, that there were no
historic injuries — and, more generally, to theiaw of CCC, both before and after
the commencement of the care proceedings.

In relation to the Agreement, they explain theitlimgness to enter into discussions
with the Trusts’ solicitors as being because thayehno wish to name the hospital
doctors, but say that their main reason for signingas to prevent any application
being made against them for costs “as we are natfinancial position to pay costs
without losing our home.” They seem to have comey \qickly to regret having
signed the Agreement, for in their second posisitatement prepared for the hearing
on 14 May 2008 they say they would like to “withafgrom it.

The parties’ submissions: Dr A and Dr B

35.

36.

37.

38.

The witness statements of Dr A, Dr B and Dr L aremiuch the same effect. Dr A

says that “when | agreed to assist in these caveepdings, it was on the clear
understanding that the normal rules of engagement \m operation, namely that all

correspondence, reports and evidence would bestreet confidential to the court, as
has always been the case in care proceedings.” $2ryB the same: “when | agreed to
assist in these care proceedings, it was on thar dmderstanding that all

correspondence, reports and evidence would bestrest confidential to the court.”

Dr L says: “I knew that as care proceedings wéayi the identity of those named in

the family court evidence or judgment would remamknown.”

Dr A adds “I regard the confidential nature of therk to be a fundamental principle
and | would not have agreed to assist or becomelvad in this case had | known
that there was (or would be) any intention to daisel details of my involvement, or
my evidence, to the media.”

Dr L also says this:

“I am very concerned at the prospect of being nabesrhuse |
felt, and feel, that my professional reputation ,amadore
importantly, my professional credibility and, thiene,
eligibility to continue to assist as an expert wgs in future
cases, whether on behalf of a child or an authowtyuld be
compromised by what | have reason to believe wbal@ one-
sided account of my involvement ... any allegatioat tham in
some way ‘anti-parent’ would be grossly unfair and
inaccurate.”

He concludes: “If doctors are to be subjected fial‘by media’ each time there is a
difference of opinion or the court finds againitiopinion, | believe that there will
be a great reluctance for any doctor to give evaden

Evidence in support of Dr A, Dr B and Dr L has bdi#ed by their solicitor, Rex
Forrester of the Medical Defence Union. Much of wia Forrester has to say is
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40.

argumentative, though none the worse for that (amalve of course taken it all very
much into account), but it contained much import@actual material. He produced
the extracts from the MAMA website which, he saithough not directly related to

the facts of this case is nonetheless “indicati’¢he sort of treatment that doctors
involved in child protection cases can expect, heit anonymity were to be

compromised.” He adds:

“clinicians who are subjected to the sort of sustdi attacks
(that this website is but a sample) have littleha way of an
effective remedy. Even if were practical for themdb so, they
could not contradict the allegations made agahett because
of their ongoing professional and ethical duty of
confidentiality.”

He pointed to the article in the Sunday Times ddé&cember 2007 linking Mr and
Mrs Ward's situation to the case of Professor DaSwmuthall, commenting that
“experts are coming in for increasing scrutiny,tiyaas a result of high profile cases
such as Professor Meadow and Professor Southall’aaiding “in my capacity as
solicitor at the MDU, and just from reading newspap it is apparent to me that there
is a movement — with increasing momentum — to expogert witnesses as either
incompetent, biased or both.”

Dr A and Dr B also rely upon the important evideonéd€rofessor Sir Alan Craft and
Dr Patricia Hamilton, respectively immediate Pastsilent and President of the
Royal College of Paediatrics and Child Health. Beea their evidence is so
important, | set out the key passages at someHengtppendix A.

The evidence of Professor Sir Alan Craft and DrriBiat Hamilton, as also the

evidence of Dr Martin Samuels (see below) and ti@ous materials they refer to,
have much to say about how paediatricians involvedhild protection work are

being targeted, complained about, vilified and ksed. But most of this was
expressed at a high level of generality and witlamyt specific detail or elaboration of
what was being referred to. When | inquired of sminas to whether there was
anything in the material before me which, compkitda the GMC apart, detailed
exactly what it was said paediatricians were bargosed to, | was taken to what
Professor Sir Alan Craft had said in the courseamfaddress to the Medico-Legal
Society on 14 December 2006 as published, undetitthePaediatricians and Child

Protection’, in (2007) 75 Medic-Legal Journal 55pafje 58. Referring to a study in
2000 by the British Association for Child Abuse dweglect, he said:

“They did a survey of almost 300 people who weterating a
meeting, professionals across the whole of thetspac and
this is what these people had been exposed to:ird th
violence; two-thirds to threats; even more thant tha
intimidation; and a third to complaints.

Specific examples were:

“The violent and abusive father of four children awvlvere
taken into care threatened someone with death.”
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“The man said if the children were not returneci® care he
would shoot me and my family, verbally threatenezland my
children to the extent that the police were invdlVe

“With a colleague in the interview, the client got axe out.”
“A man produced a gun.”

“I've been attacked with scissors and a knife, pdals/
assaulted in court and attacked by a father of raatienally
abused child.”

Is there any wonder that paediatricians feel thay tare under
pressure?”

Mr Clemens submits that the ‘parallel analysistieg to the ‘ultimate balancing test’
comes down in favour of Dr A and Dr B for two reasofirst in terms of their
personal interest and, second, because of the pud#ic interest.

The first — their personal interest in favour obaymity — arises, he says, because (i)
they gave evidence in the legitimate expectaticat their identity would remain
confidential; (ii) although, he accepts, the expgoh of anonymity cannot be
absolute or assumed to apply in all circumstantesy “actual expectation is a
powerful factor, not least because it impacts oth hmw they as experts have acted
and how they (and other experts will act in theifet; and (iii) the fear of unjustified
vilification and possible harassment, compoundedubsealistic avenues of redress
once identification is in the public domain, is isglounded — Mr Clemens referring
in this context to what he calls the “demonisationthe media of Professor Sir Roy
Meadow and Professor David Southall.

The second — the wider public interest — pointssdngs, to privacy and anonymity in
that (i) the court should keep faith with and preeehe expectations of independent
expert witnesses by reinforcing those expectatipdrankness in children’s cases is
to be encouraged, not only to guard against a defempproach at the sharp end and
when examining and commenting on possible non-aotad injury in the early
stages, but so as not to deter witnesses fromingrtlyat through to giving evidence,;
and (iii) the co-operation of doctors and independexpert witness in the family
courts is essential. In relation to this last point



45,

46.

47.

In conclusion, he says, the personal interests roAand Dr B coincide with the
wider public interests at play. The proposed restms on the rights of Mr and Mrs
Ward and, indeed, the media are justified and doanmount to a disproportionate
interference with their rights.

In relation to Mr and Mrs Ward’s application toftlior ‘disapply’ section 12, Mr
Clemens submits that the onus is on Mr and Mrs Wardut forward a compelling
case as to why the confidentiality imposed by secfi2 should be abrogated and,
moreover, in relation to each particular documéat they wish to publish, for, he
says, the onus is on those who seek to disapplgaa statutory provision. He says
that their concerns are fully addressed by the ipatdbn of Judge Plumstead’s
anonymised judgment, which, he says, containshallmaterial they might need to
clear their names and/or draw attention to theqadar problems raised by this sort of
case. Alternatively, and to the extent that | annspaded that it is necessary or
desirable that certain otherwise confidential mateshould be released from the
provisions of section 12, that release should,uensts, be confined to the minimum
necessary to achieve that purpose.

That said, Mr Clemens makes clear that the prihaigarest of Dr A and Dr B is in
relation to the confidentiality relating to theiwvo involvement in the matter and
submits that their names (or other ancillary infation that might otherwise identify
them) should be redacted.

The parties’ submissions: the Trusts

48.

49.

The evidence of Dr H and Dr J is identical. Botia geey are

“dismayed to learn that | may be identified as hgvbeen
involved in this case and that comment may be @dirgbout
me in the press and the actions | took may bects#id in some
quarters”,

adding

“l ... not concerned about [Mr and Mrs Ward] sped@ifig, but
| am aware that there are certain elements of th#iqgpwho
regard doctors involved in child protection work'faér game’.
| am concerned that if | am identified in the meda details
are published which allow me to be identified, Iyr@ecome
the subject of a campaign of harassment for nothioge than
doing my job.”

Dr K says that he is “concerned about the potensék to the welfare of my family
and myself if my name was put in the public donidite elaborates this as follows:

“I am concerned that if | am identified, either d my family

may be targeted. | have children and an elderlgmaand do
not want to expose them to any risk that may drm@ simply

doing my job, which at the end of the day is destyto protect
vulnerable children.
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| am aware of certain groups on the internet whentidy
doctors involved in child protection work, and | aware of a
considerable amount of hostility towards some djmeci
paediatricians, and possibly paediatricians in ggneho they
perceive as ‘playing god’ with families in situai® where
there are unexplained injuries or other forms afs&b | do not
want to be identified in this case as | am conaghat | will
be perceived as one of those paediatricians ancal to
harassment as a result.

| must emphasise that | have no concerns whatdyautavir
and Mrs Ward'’s taking action against me. | do radtdve they
would do anything like that. However, | am concerrieat if
they publicise their case, and as part of that |idemtified,
other members of the public may try and seek metoatgh a
misguided sense of vengeance or hostility.”

The Trusts also rely upon the important evidenc®moMartin Samuels, a founding
member of PACA. Again, because his evidence isngoortant, | set out the key
passages at some length in Appendix B.

It is convenient at this point to refer to certamaterials which Mr Lock
understandably emphasised as important in undelisgnthe context in which
treating clinicians, and in particular paediatmgapractise.

Section 47 of the Children Act 1989 imposes onllac#horities duties to investigate,
and if appropriate intervene, if they “have reasb@a@ause to suspect that a child ...
is suffering, or is likely to suffer, significanhm.” Section 11(2)(a) of the Children
Act 2004 requires NHS Trusts, NHS Foundation Trastd Primary Care Trusts to
“make arrangements for ensuring that ... their furdiare discharged having regard
to the need to safeguard and promote the welfarehidfiren” and section 11(4)
provides that they “must” in discharging that dthgve regard to any guidance given
to them for the purpose by the Secretary of State.”

‘Working Together to Safeguard Children’ was issigdthe Secretary of State in
2006. Paragraph 2.66 says that “paediatricians m@edaintain their skills in the
recognition of abuse, and be familiar with the pahres to be followed if abuse and
neglect issuspected(emphasis added)” and adds that “paediatriciarauldhbe
sensitive to clues suggesting the need for additismpport or enquiries.”

‘Working Together to Safeguard Children’ refersEoery Child Matters: What to do

if you're worried a child is being abused’, alssusd by the Secretary of State in
2006. Paragraph 10.4 (which is addressed to “Adttiioners working with children
and families”) says that they “should ... refer argncernsabout child abuse or
neglect to children’s social care or the police geasis added)” and paragraph 11.2
says that “if you consider the child is or may beh#dd in need you should refer the
child and family to children’s social care. Thisynaclude a child who you believe
is, or may be, at risk of suffering significant mmat Appendix 3 deals with
information sharing. Paragraph 2 identifies as ohthe “key points on information
sharing” that “where there oncern that the child may be sufferiagis at risk of
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suffering significant harm, the child’s safety anelfare must be the overriding
consideration (emphasis added).”

In the case of clinicians, this Ministerial guidanceeds to be read in conjunction
with the relevant guidance from their professidmadiies. Paragraph 29 of the GMC’s
‘Code of Conduct on Confidentiality’ says that:

“If you believe a patient to be a victim of neglectphysical,
sexual or emotional abuse and that the patientatagine or
withhold consent to disclosure, you must give infation
promptly to an appropriate responsible person atusiry
agency, where you believe that the disclosure thenpatients’
best interests.”

Guidance published in February 2004 by the RoydleGe of Paediatrics and Chid
Health, ‘Responsibilities of Doctors in Child Prctien Cases with regard to
Confidentiality’, spells out as a “key message’ttha

“the key test for reporting a case to the socialviee
department ... under s 47 is a reasonable beliefttieae is a
real risk of ‘significant harm’.”

In other words, and this is how Mr Lock puts it tvidential burden before a duty to
refer arises is set at a low level; the thresheldw.

Mr Lock submits that, on the facts of this case, thlance comes down decisively in
favour of acontra mundunorder to prevent identification of the Trusts'fstaecause:

)] there is, he says, no substantiated evidence tposugriticisms of the
individual members of staff; the fact that the guahdecision of the court was
that CCC had not proved its case does not meantlieateference by the
paediatricians was incorrect, and on any objectiee/, he says, their actions
were entirely appropriate;

i) the evidence before me demonstrates that thereeial aisk, in what Mr Lock
calls the febrile atmosphere which surrounds issdiehild protection, that if
the names of individual members of staff are brougto the public domain
they will be subject to campaigns of personal harest and/or otherwise
have unjustified interferences with their privaitee$; paediatricians, he says,
are in an almost uniquely impossible position andreover, facing what he
calls “unjustified” complaints to the GMC,;

1)) there is a significant and important wider publnterest in protecting the
anonymity of treating clinicians in child proteaticases in order to promote
the effective working of the child protection systeif treating clinicians are
publicly ‘named and shamed’ and subjected to edifion for merely doing
their jobs properly, there is a legitimate concénat they will become
understandably reluctant to make child protectefierrals and/or consciously
or subconsciously require a higher standard of fopefore doing so; or they
may simply refuse to accept the personal risksemfoming involved in this
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area of work — consequences all of which would beEfooundly against the
public interest;

V) the arguments in favour of anonymity here are dsdbnthe same as iRe B
(A Child) (Disclosure)[2004] EWHC 411 (Fam), [2004] 2 FLR 142; the
situation for paediatricians has not improved satuslly since 2004 and if
anything, he says, the high profile pressure omttsegrowing; and

V) there is no evidence of any need to name indivithealting clinicians as part
of any legitimate debate that Mr and Mrs Ward oy aredia organisation may
wish to engage in; indeed the fact that Mr and Wierd have entered into the
Agreement shows that they accept that they canciseettheir rights to
freedom of expression without ‘naming names’ yahaut undue hindrance.

Mr Lock further makes the point that the treatitigicians are, vis-a-vis the court, in
a fundamentally different position from that of expwitnesses; unlike the expert
witness they do nothooseto become involved in the court process or to give
evidence.

Mr Lock seeks to head off the argument that if skadief is granted in this case then
similar orders would be made in every child abuassecby, first, praying in aid the
mantra that every case turns on its own facts sadyond, submitting that this case
would not set any precedent in a case where there \egitimate concerns raised
about the actions of a particular clinician or sootiger good reason for calling that
person to account.

So far as concerns the Agreement, Mr Lock subrhia$ it is supported by proper
consideration (namely the agreement as to costsjret Mr and Mrs Ward should be
held to it. But the Agreement alone will not, hgysasuffice to protect the treating
clinicians, because it does not and cannot bind tharties — hence the need, he says,
for acontra mundunmjunction.

In relation to Mr and Mrs Ward’s application toftlior ‘disapply’ section 12, Mr
Lock makes common cause with Mr Clemens, his sufions beingmutatis
mutandisthe same.

The parties’ submissions: CCC

62.

63.

CCC questions the wholesale ‘disapplication’ oftieec12 being sought by Mr and
Mrs Ward but is more particularly concerned to prévthe identification of its staff,
something which, as it points out, cannot be guash whatever Mr and Mrs Ward
themselves may say and do, unless there@aa mundunmnjunction.

Ms Connolly acknowledges the right of Mr and Mrs id/ao speak of their
experiences and, indeed, the wider public interiestisclosure. CCC’s concern, she
says, has been, and remains, to protect its emggdyem unwarranted intrusion into
their private and professional lives and infringetseof their Article 8 rights. But
CCC is also concerned about the wider ramificatifmmssocial care staff and child
protection in general if those engaged in the ffriome’ fear that in every case they
will be at risk of being named — vilified — in theedia and by the wider public, whose
motives may not, as she puts it, be entirely benign
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Ms Connolly, building on points made by Mr Jeyedis witness statement, prays in
aid arguments which are familiar:

1) There is a public interest in encouraging franknesschildren’s cases,
particular in the difficult area of child proteatioto ensure that social workers
and others are not deterred from giving evidencdetar that they are unfairly
exposed to public gaze or intrusion.

i) In the interests of children generally there iseadchto maintain and encourage
frankness and co-operation between professionalsosimers, who may be
deterred from giving information or evidence in fidance by the risk of
publicity.

i) Social workers and other professionals engagedafegsarding children
invariably take some actions which parents dislikes in the interests of
children in general that they are able to carry tbet proper performance of
their duties without fear of publicity and media ather intrusion into their
private and professional lives such that they meydistracted or prevented
from undertaking them.

Iv) Maintaining confidence in the family justice systamd preserving faith with
those who give evidence in the belief that it wodchain confidential.

V) The rights of the individuals concerned to respéat private (and
professional) life without unwelcome intrusion franedia and other groups.

Vi) There continues to be a national shortage of gedli$ocial workers. CCC,
like many other local authorities, faces chroniffidilties in recruiting and
retaining good quality staff to work in child prot®n. Naming social care
staff is likely to deter others from entering thefpssion and/or encourage
others to leave safeguarding work, resulting indétuate protection and
support for vulnerable children and their families.

Ms Connolly further comments that this is a notaecin which the trial judge felt it
necessary to criticise the actions of individualiasbworkers. Moreover, it is not, she
says, a case of a miscarriage of justice, for ftbenperspective of Mr and Mrs Ward
Judge Plumstead reached the right decision. Inssféine case is ‘newsworthy’ or Mr
and Mrs Ward wish to have a public debate aboenibugh material is already in the
public domain. The publication of Judge Plumstealseit anonymised judgment
which | authorised is, she says, sufficient to émdlr and Mrs Ward to achieve their
stated objectives. Given that, the balancing egercshe says, now comes down
firmly against further disclosure of informatiorave, perhaps, specific disclosure for
the purpose of enabling Mrs Ward to challenge timbaiced Criminal Records
Certificate — as to which CCC says it is “sympatiiet

All that said, CCC'’s real objection is to the id&oation of its staff. In her position
statement dated 9 July 2008 Ms Connolly acknowlddbat, in general terms, and
provided that names or other identifying informatiwere removed, CCC would not
object to the disclosure being sought by Mr and Mfard, though questioning the
need, as she put it, for such wide-scale disclosurdghe stated purpose. And Mr
Jeyes, in his witness statement, stated CCC'siposiis being that “we would not



oppose Mr or Mrs Ward being allowed to discussiskaes in the cas® the content
of the documentgemphasis added). “However we do object to theing allowed to
publicly identify our social care staff. Our sociabrkers have a right and, crucially, a
need to do their jobs without the distraction aedrfof unwarranted publicity.”
CCC'’s position in this regard was reiterated ineamail sent to everyone on 12 June
2009: “The position remains as set out in the staté of Gordon Jeyes ... We take
no issue with Mrs Ward’s application other thantthfithe Court decides to lift
Section 12, then we wish to preserve the anonywiitpur social care staff.” The
reasons for that are elaborated by Mr Jeyes iwlisess statement at some length;
the key passages are set out in Appendix C.

The BBC's submissions

67.

68.

69.

Basing her submissions upon a careful analysibefélevant authorities (see further
below) and of the various rights engaged underckdi 8 and 10 of the Convention,
Ms Wilson correctly identifies the starting positias being that section 12 confers no
anonymity upon either the treating clinicians (as Trusts have always accepted) or
the expert witnessésShe observes that it is unfortunate that, desipiexposition of
the scope of section 12 to be found in the autlestiDr A, Dr B and Dr L and their
solicitors continue, as she puts it, to adduce endd or labour under the
misunderstanding that their identities and involeamin the care proceedings are
prima facie protected. And she castigates as a8y&pervading the evidence of Dr
A, Dr B and Dr L, their reliance upon what she diss as an absolute (albeit vague)
promise that their evidence in the care proceedivaydd remain confidential and not
be disclosed outside the confines of the procesdiBfe acknowledges that section
12 and what she calls ‘family court practice’ mat@nfidentiality the norm, but
submits it is not absolute. The same goes for ris&tihg clinicians. The BBC, she
says, “profoundly disagrees” with the very broasdtsted principle upon which the
application by the Trusts is based, namely thas ijenerally ‘desirable’ to grant
treating doctors involved in child care proceediagenymity.

Ms Wilson accepts that the doctotsgitimate expectations are clearly relevant, but
submits that when the court reaches the ultimatenbang exercise it should give
weight only tolegitimateexpectations of confidentiality, and not to misagtensions,
however unfortunate it may be for these experts tinay failed to realise the true
legal position; moreover, she submits, even tlegitimate expectations are only one
factor to be taken into account in the balancingreise.

Turning to the evidence filed by or on behalf of &rDr B and Dr L, Ms Wilson
characterises it as in some cases mere assertibelsewhere as demonstrating, as
she puts it, only vague or even generic concerhs.sabmits that none of the expert
witnesses can demonstrate any high risk of intenfeg with their core Article 8
rights. First, she says, the confidentiality whitiey rely upon is not a confidence
akin to Article 8's protection of privacy; the cahéntiality is the court’s. Second, she
says, their names as experts and their professamailons do not engage Article 8,

1

At the time Ms Wilson prepared her skeleton argnfCCC had not yet made its application feoatra

munduminjunction, so unsurprisingly she does not consttie position of the social workers; no doubttiés
had done so her submission would have been toasiraffect. Nor had Mr and Mrs Ward yet applied to
‘disapply’ section 12, so | do not have the benefitMs Wilson’s submissions on the issues raisedhay
application.
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for the disclosure of these does not impinge oir tiality to develop professional
relationships or affect their personal autonomydevelopment. Third, she says, it
follows that the only matter raised by the expdth@sses which truly invokes Article
8 is the risk of harassment as a result of beiegtified, but what is striking here, she
submits, is that it is only mentioned in passirigtiall) by the applicants themselves
and that Professor Sir Alan Craft’'s evidence apptabe very similar to that adduced
in other proceedings: compare, for exampgie, B (A Child) (Disclosure)2004]
EWHC 411 (Fam), [2004] 2 FLR 142, at paras [87]H&Nnd apart from one matter
referred to by Dr B (which, she says, may or may be connected to these
proceedings) there is simply nothing, she subrnotsyhich the court can even start to
give an intense focus. She suggests that the MAMASIte, although being highly
critical of Professor Sir Roy Meadow, does not @pge give rise to any severe risk
to doctors generally and submits that, whilst Psede Sir Alan Craft alludes to these
problems, he gives little specific detail. Takenaawhole, she submits, the evidence
falls short of showing a ‘pressing need'.

Ms Wilson makes similar submissions in relatioriite treating clinicians. Insofar as
Dr H and Dr J are concerned about the possibtigy they may be criticised this is a
matter for the law of defamation. In relation tadssment Dr H, Dr J and Dr K all
expressly disavow any concerns about Mr and MrsdWastead, she says, they rely
upon wholly unspecified and unparticularised conseabout becoming subject to a
campaign of harassment, but these concerns, shkeaaybased solely on a belief that
some parts of the public consider doctors in chiotection work to be ‘fair game’.
As to the argument that doctors will not refer dheh they suspect of child abuse she
observes acidly that the court should require cdimgeevidence — which has not
been adduced — that, if an injunction is refusled,doctors would disregard their legal
and professional duties as set out in the varioatenals to which | have already
referred.

On the other side, Ms Wilson submits, there aregsiwaspects of the public interest
engaged by these applications. She points to tiperiant contribution which open
justice makes to public confidence in the judiggstem and to public understanding
of both the vital role and the limitations of expevidence in family proceedings. She
points to the value to the courts of knowing whetle expert has been criticised in
other proceedings and suggests that it is impot@rdistinguish between the real
public policy concerns which arise from naming exp@nd more general problems
experienced in the area of child protection. SHes alsetorically, “If injunctions are
granted in this case, in what circumstances wdl/tever be refused?”

The BBC and other organs of the media should lmavalll, she says, to contribute to
the ongoing debate about the family courts. Shatpan this connection to what the
Strasbourg court said Bladet Tromse and Stensaas v Nor 2800) 29 EHRR 129
at para [64]:

“The most careful scrutiny on the part of the Caosirtalled for
when ... the measures taken or sanctions imposedhéy t
national authority are capable of discouragingghgicipation

of the press in debates over matters of legitimatblic
concern.”
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And the role of the media should not be limitecctonmenting on cases of actual or
alleged miscarriages of justice — an approach wiitsh Wilson submits is both
unprincipled and hardly desirable in the publicenest, for if debate is confined to
such cases that can only lead to a misunderstamditige work of the family courts
and loss of public confidence.

Moreover, Mr and Mrs Ward have what Ms Wilson cdiiisongly engaged” rights
under both Article 8 and Article 10. “There is nther party to these proceedings
whose life has been affected so directly or seydrglthe matters which the Wards
wish to speak about and yet they are currentlyaesd from speaking freely about
them.”

Turning to the balancing exercise, Ms Wilson subrthtt the balancing exercise here
clearly favours refusing the injunctions sought; tbe evidence of any potential
interference to the applicants’ Article 8 rightsweak whereas an injunction would
amount to a severe interference with Mr and Mrs daArticle 8 and Article 10
rights as well as a restriction on the media’s &etil0 rights. The court, she says,
should be wary of extending through precedentuagdn where expert witnesses and
clinicians treating children suspected of abuse aweays granted anonymity even
though Parliament has not chosen to legislateHat situation. And the concern that
paediatricians will not assist the courts cannlog submits, be allowed to become a
trump card.

The legal framework: the ambit of section 12

75.

76.

So much for the opposing contentions. | returretttion 12 of the 1960 Act.

| can conveniently start with the summary whichet ®ut in Re B (A Child)
(Disclosure)[2004] EWHC 411 (Fam), [2004] 2 FLR 142, at pa83][

“(i) Section 12(1)(a) of the Administration of Jicgt Act
1960 has the effect of prohibiting the publicatein

‘information relating to proceedings before any rtaitting
in private ... where the proceedings (i) relate ® ¢ixercise
of the inherent jurisdiction of the High Court witbspect to
minors; (ii) are brought under the Children Act 298r (iii)
otherwise relate wholly or mainly to the ... upbrimgiof a
minor.’

(i) Subject only to proof of knowledge that the
proceedings in question are of the type referrad ®©12(1)(a),
the publication of such information is a contemiptaurt.

(i) There is a ‘publication’ for this purpose whever the
law of defamation would treat there as being aipabbn. This
means that most forms of dissemination, whethel ora
written, will constitute a publication. The only a@eption is
where there is a communication of information bgneone to a
professional, each acting in furtherance of thetqution of
children.



(v) Section 12 does not of itself prohibit the poation
of:

(@) the fact, if it be the case, that a child isad of court
and is the subject of wardship proceedings or dhetiild is
the subject of residence or other proceedings urller
Children Act 1989 or of proceedings relating whoty
mainly to his maintenance or upbringing;

(b) the name, address or photograph of such a;child

(c) the name, address or photograph of the pajbiesf
the child is a party, the other parties) to suatpedings;

(d) the date, time or place of a past or futureringaof
such proceedings;

(e) the nature of the dispute in such proceedings;

(H anything which has been seen or heard by aopers
conducting himself lawfully in the public corridar other
public precincts outside the court in which the rivgain
private is taking place;

(g) the name, address or photograph of the witsest®
have given evidence in such proceedings;

(h) the party on whose behalf such a witness hasngi
evidence; and

(i) the text or summary of the whole or part of arger
made in such proceedings.

(vi) Section 12 prohibits the publication of:

(@) accounts of what has gone on in front of thdggu
sitting in private;

(b) documents such as affidavits, witness statesnent
reports, position statements, skeleton argument®tioer
documents filed in the proceedings, transcriptates of
the evidence or submissions, and transcripts asnot the
judgment (this list is not necessarily exhaustive);

(c) extracts or quotations from such documents;
(d) summaries of such documents.

These prohibitions apply whether or not the infaioraor the
document being published has been anonymised.”
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That, of course, preceded the amendment of sedt®¢h) of the 1960 Act and the
introduction of the new FPR Part Xl (s&= N (Family Proceedings: Disclosure)
[2009] EWHC 1663 (Fam), [2009] 2 FLR 1152), whichvk the effect of much
extending what can be disclosed. But | need notagy further into these recent
changes, because FLR rule 11.2(2) provides that:

“Nothing in [Part XI] permits the communication tioe public
at large, or any section of the public, of any miation
relating to the proceedings.”

The effect of rule 11.2(2), read in conjunctiontwsection 12(4), is that neither the
person communicating any information in circumsenpermitted by Part XI nor
anyone into whose hands it comes can, without guadicial sanction, put the
information into the public domain. And if they do they will be guilty of contempt
of court, for they will not, within the meaning séction 12(4), be acting in a manner
“authorised” by Part XI: seRe N (Family Proceedings: Disclosui@009] EWHC
1663 (Fam), [2009] 2 FLR 1152, at paras [63] ar@].[7

Accordingly, so as far as concerns disseminatiomfofmation to the public at large
— which is what is in issue here — the law remams$ sought to summarise itfite B

The present case in fact raises two critical issugsh | did not have to consider in
Re Band which are accordingly not considered in thatrmary:

) The first is whether section 12 applies not metelythe various types of
documentawhich | referred to irRe Bbut also (and, if so, to what extent) to
theinformationcontained in such documents.

i) The second is whether section 12 applies not mésedpcuments prepared for
the purpose of the proceedings but also to docwsmehich, although put on
the court file (for example by being attached abil@is or annexures to a
witness statement), have not themselves been pekpar the purpose of the
proceedings.

It may be convenient to record at this stage thpbiat somewhat analogous to the
first of these issues arose in relation to the mevoked FPR rule 4.23, the meaning
and effect of which was considerediimre G (A Minor) (Social Worker: Disclosure)
[1996] 1 WLR 1407, sub noRe G (Social Worker: Disclosur§)996] 1 FLR 276,
andIn re W (Minors) (Social Workers: Disclosurg)©99] 1 WLR 205, sub norRe
W (Disclosure to Police1998] 2 FLR 135.

| need not go through these authorities in deltadiuffices for present purpose to note
that rule 4.23 applied only to documents which aemally been filed with the court,
that it “protect[ed] only the pieces of paper ard the contents” and that it did not
prevent disclosure of the existence of such docisneseeRe W (Disclosure to
Police) [1998] 2 FLR 135 at pp 139-140 amk B (A Child) (Disclosure)2004]
EWHC 411 (Fam), [2004] 2 FLR 142, at para [60].Re Ba question arose in
relation to a letter written to the mother by tloeial worker which had never been
filed with the court but was included in a bundle garty and party and other
correspondence prepared for the purpose of orfeedidarings. | said (at para [61]):
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“In my judgment rule 4.23 does not apply to thigde More

generally, rule 4.23 does not apply to such letiewesrely

because they are included in a bundle of correspoe
prepared for use in the proceedings, nor merelalse they
are included in an exhibit to an affidavit or wissestatement
filed with the court.”

The resolution of both these issues turns, in ithed finalysis, upon the true meaning
and effect of the crucial statutory phrase “infotima relating to proceedings before
[a] court sitting in private”, wording which, altbgh section 12 has been amended
from time to time down the years, has remained angld from the first introduction
into the House of Lords in March 1960 of the Bilhiah on 27 October 1960 became
the 1960 Act.

The potential significance of these issues onlyabex apparent during the course of
Mrs Ward’s submissions. Given their importance drelfact that Mr and Mrs Ward
were unrepresented, | requested further assistaeeh was speedily volunteered by
Mr Clemens and Ms Connolly, as to the legislatiistdry of section 12 — | wondered
whether there was anything lansardwhich might throw light on the meaning of
the crucial words — and as to whether there wasilamgination on the point to be
found in the case-law. In due course | receiveth&rrwritten submissions from both
of them. Mr Clemens, in written submissions daté&dJaly 2009, explained the
legislative history of the 1960 Act; he very fairpays tribute to the invaluable
assistance he received, just as | should like yatgifaute to the invaluable assistance |
have thereby received, from a pupil in his chambhisAlex Young, who assisted
him in his research. It is not their fault thatithesearch, historically fascinating as it
is, does not in fact throw any light on the issbhe®re me. For her part, Ms Connolly
in written submissions dated 22 July 2009 (withuppdemental note dated 23 July
2009) has taken me to the relevant case-law. lratefgl to all of them.

The legislative history | can take very quickly.eTBill was introduced into the House
of Lords in March 1960. It was criticised e Timesn leaders on 9 March 1960
and 24 March 1960 for not going far enough. Sultstarconsideration of the Bill
took place in the House of Lords on Second Reaoing4 March 1960Hansard %'
seriesVol 222 cols 247-304) and in Committee on 10 Magd @Hansard ' series
Vol 223 cols 561-591 and 1108-1123) and then inHbase of Commons on Second
Reading on 1 July 1960H@ansard %' series Vol 625 cols 1693-1757) and in
Committee on 12 and 14 July 1968ansard &' seriescols 3-52 and 55-94). Much of
the debate at each stage was taken up with otbeispns of the Bill and insofar as
clause 12 (now section 12) was concerned thereneiiser explanation nor debate as
to the meaning of the words with which | am now cenmed. The Second Reading
debate in the House of Lords is chiefly interestimgthe participation of Lord Parker
of Waddington CJ, Lord Denning, Lord Goddard andcdunt Simonds (though none
of them expressed any views of relevance to angthinave to decide) and for the
irony that, as Mr Clemens puts it, had there bemourse toHansard (and, in
particular, col 254, where Viscount Kilmuir LC satsht “Nothing in Clause 12 will
have the effect of making something punishableoasetnpt of court which could not
have been punished as contempt under the exisawg) lthe great point which
subsequently arose — before Lord Denning, by thastét of the Rolls — itn re F
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(Orse A) (A Minor) (Publication of Informatiorfl977] Fam 58 could have been
answered swiftly and definitively.

| turn, therefore, to the case-law as it has bewtyaed for me by Ms Connolly. She
has taken me in turn throug re F (Orse A) (A Minor) (Publication of Informan)
[1977] Fam 58,In re S (Minors) (Wardship: Police Investigatiofi987] Fam 199,
sub nomRe S (Minors) (Wardship: Disclosure of Materiflp88] 1 FLR 1,in re W
(Minors) (Social Workers: Disclosurej1999] 1 WLR 205, sub nonRe W
(Disclosure to Police)1998] 2 FLR 135, andn re M (Disclosure: Children and
Family Reporter]2002] EWCA Civ 1199, [2003] Fam 26, [2002] 2 FBR3.

| start within re F (Orse A) (A Minor) (Publication of Informan) [1977] Fam 58,
where the Court of Appeal drew a clear distinctm®@tween, on the one hand, the
publication of information about a child (a warthe publication of which was not of
itself a contempt at common law, and is not a aopteunder section 12, and, on the
other hand, the publication of information relatitay proceedings about the child
(ward), which is in principle a contempt if the cbhas been sitting in private.

| go first to what Lord Denning MR said (at page:88

“There is no suggestion anywhere that it was aesopt of
court to publish information abouhe ward herself be it
favourable or adverse, helpful or injurious to H&ut there are
cases to show that it was a contempt of court tbligu
information relating to thg@roceedings in courébout a ward
. When the court ... sat in private to hear wardship
proceedings, the very sitting in private carriedthwit a
prohibition forbidding publication of anything thaiok place,
save only for the formal order made by the judgaroaccurate
summary of it [emphasis in original].”

Referring to section 12 he continued (at page 90):

“the prohibition would, I think, apply, not only teformation
given to the judge at the actual hearing, but tdstonfidential
reports submitted beforehand by the Official SaiGior social
workers, or the like.”

Scarman LJ said much the same. Having observepla(e 95) that if, prior to the
1960 Act, the wardship court had sat in privatevas a contempt of court to publish
an account of the proceedings unless the judgeessiyrauthorised publication”, he
continued (at page 98), referring to section 12:

“[The judge] construed the statutory words “infotroa
relating to proceedings before a court sitting nivagie” as
having a wider meaning than information relatingato actual
or imminent hearing. Indeed, he construed the wealss to
include information about the ward irrespectivendfether the
information related to a hearing or not. He acogplat there
was no reported case at common law which went durthan
to declare an account of the proceedings (or obtder made)



to be a contempt; but, bearing in mind the natdrevardship,
he interpreted “proceedings” as meaning “a contigigtate of
affairs for as long as the wardship lasts.”

| do not so interpret the section. | think the jadg. gave too
wide a meaning to “proceedings” ...

Prior to 1960, as the judge recognised, no couknswn to
have treated as a contempt anything that was natemunt of
legal proceedings. By retaining the word “procegdin
Parliament must have intended to maintain the iogighip
between contempt of court and a court’s proceedifgd read
the section, what is protected from publication tise
proceedings of the court; in all other respectswiaed enjoys
no greater protection against unwelcome publidignt other
children. If the information published relates tw tward, but
not to the proceedings, there is no contempt; asthNd
commented irMartindale’s case[1894] 3 Ch 193, 201, there
would have been no contempt in that case had thvspaper
confined its report to the fact of the ward’s mage”.

90. I shall return tdViartindale below.
91. Geoffrey Lane LJ (at page 105) posed the question:

“what is meant by “proceedings”? Obviously a repaoitthe
actual hearing before the judge or part of it iduded. But the
words must include more than that; otherwise it Mduave
been unnecessary to use the expression “informediating to
proceedings ... "

The object is to protect from publication infornwettiwhich the
person giving it believes to be protected by tluaklof secrecy
provided by the court. “Proceedings” must includelsmatters
as statements of evidence, reports, accounts efvietvs and
such like, which are prepared for use in court aheewardship
proceedings have been properly set on foot.”

92. InIn re F the contempt proceedings related to the publicabipra newspaper of
extracts from a report by a social worker and ariepy the Official Solicitor, both of
which had been prepared after the commencementf@ndhe purpose of the
wardship proceedings. Both Scarman LJ (at page d@d)Geoffrey Lane LJ (at page
105) held that what was published was “informatiefating to [the] proceedings”
within the meaning of section 12.

93. At this point it is convenient to examirla re Martindale [1894] 3 Ch 193. As
Scarman LJ said im re F at page 94, it “is a revealing case. The judgetdtethe
cloak of secrecy as covering only the proceedinghé facts were that Miss
Martindale was made a ward of court on 11 April4.8@nowing that she was a ward
of court a young poet and novelist named Ford Madaeffer — better known to
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posterity as Ford Madox Ford — married her in M&p4? On 1 June 1894 North J
granted an injunction restraining Hueffer from hofggdcommunication with her, it not
being known then that he had married her. The casee back before North J on 6
June 1894. Reports of the proceedings on that lueard in private, appeared in a
number of newspapersvhich were then proceeded against for contemptthiNb (at
page 201) said that:

“The paragraph ... was intended to appear to be anddnbe
understood as a concise statement of what toole plaany
private room ... But ... there was no contempt in amomg
the fact that the ward had become the wifeHuieffer, the
contempt was in purporting to give the public imhation,
though meagre, of what the Judge had decided oghb be
disclosed, by determining to hear the case in peivand
excluding the public.”

So, as Scarman LJ put it, the contempt lay in ghblg an account of the proceedings
of the court, not in publishing the fact of the nege, even though, | might add, that
fact was undoubtedly information contained in doeats put before the court.

Returning to the modern authorities the next casbket noticed idn re S (Minors)
(Wardship: Police Investigatiorf1987] Fam 199, sub noRe S (Minors) (Wardship:
Disclosure of Material]1988] 1 FLR 1. That was a wardship case wheretlBdavas
concerned, so far as material for present purpegdsiwo types of document: (i) the
local authority case records and (ii) a verbatinrast from the case records which
was exhibited to an affidavit from a social worker.

In relation to the case records, Booth J posedjtiestion (at page 204) “whether the
words in the section “information relating to predengs” should be construed to
cover documents which do not themselves form péarthe evidence but which

contain information upon which evidence was based”,question which she

proceeded (at page 205) to answer it in the neggativ

‘I am satisfied that so far as the case recordsi@orelate to
matters which were placed in evidence before thetcthere
could be no basis upon which the court could, @ukh give
the local authority any directions as to their use

| have been less clear as to the position withroe¢ga those
case records upon which evidence placed beforedhd was
based, although they do not of themselves form pathat
evidence. Undoubtedly, such records continue t@rogected
from disclosure by reason of the principle of pallhterest
immunity: seeln re S. and W. (Minors) (Confidential Reports)
(1983) 4 FLR 290. Although the court has the statutight
and duty to protect a child by means of its contooker

3

According to the ODNB, the marriage, which wasl@nMay 1894, was not a success.
The account in the principal defendant, the Staxs summarised by North J as follows (at page,199)

“that on the day in question a rarely romantic wiwas unrolled before a Judge in Chancery, sititingrivate,
with reference to a female ward; which proceedmight have been comparatively tame, but for thé thaet it
turned out the lady had been married to Heuffezeltweeks before.”



information relating to proceedings heard in pryahis must
be balanced against the right of the local authddtpreserve
the confidentiality of its records and thereby tmirol access
to them.

Since confidentiality in the records could not lmmgidered to
have been waived by reason only of the fact they trave been
relied upon as the foundation for the social waskevidence, |
have come to the conclusion that those recordscdasoot fall
within the ambit of section 12(1) of the Adminidica of
Justice Act 1960. To come to the contrary decisiould have
the effect of placing an unrealistic fetter upore tlocal
authority in the course of their day-to-day us¢hedr records”.

96. Turning to the verbatim extract exhibited to thédaivit, Booth J said this (at page
206):

“In my judgment, a distinction must be made witgasl to the
verbatim extract from the case records, which ia tdase was
exhibited to an affidavit made by a social workEnis exhibit
was disclosed and filed by the local authority ast pf its
evidence to the court. Confidentiality in respettios part of
the case records has clearly been waived.

The exhibit undoubtedly contains information reigtito the
proceedings since it constitutes a part of the engd. | am
satisfied that for this reason the extract of tlasecrecords
comes within the ambit of section 12(1) of the Adisiration
of Justice Act 1960 and that its publication isghwded without
leave of the court.”

97. 1 do not read anything Booth J said as conflicimith the analysis of North J in
Martindale or of Scarman LJ itn re F; on the contrary it is entirely consistent with
that analysis.

98. The next case iB1 re W (Minors) (Social Workers: Disclosurg)999] 1 WLR 205,
sub nomRe W (Disclosure to Policg)l998] 2 FLR 135, which | have already
referred to in relation to FPR rule 4.23. So farcascerns section 12, the court was
concerned with an admission made by a mother tmaalsworker during an
assessment being undertaken in the course of anldef@urpose of care proceedings.
The admission was recorded in the social workeo®s$1— what were referred to as
the ‘working papers’ — and in the assessment rdped: with the court. Amongst the
guestions which the Court of Appeal had to consides the application of section 12
to these materials.

99. In relation to the assessment report itself theas wo difficulty. If it — that is, the
document itself — was to be disclosed, then (padd® #he leave of the court was
required. For present purposes the more interesfuggtion related to the working
papers. Counsel for the local authority had arghatithe working papers themselves
were caught by section 12. In response to thideB&loss LJ said this (at page 210):
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“[Counsel] has relied principally on the provisioot section
12 in order to support her argument that documeaotsfiled

with the court are nonetheless protected from dssoke to the
police. Section 12 is designed to protect infororatirom

publication in child family cases heard in privat€he

protection covers the proceedings, principally thetual

hearing before the court and those proceedingsotdre) for
instance, reported in the press. This section wastended to
cover documents held by social workers which havebeen
filed with the court nor used in the proceedingartieby the
court in private. It does not seem to me that teatrol by the
court either under the umbrella of rule 4.23 orsettion 12
extends to documents outside the court proceediiige.

argument of [counsel] supporting the judge's apgras, none
the less, at first sight, very attractive sincethié purpose of
rule 4.23 is to protect the information contained the

documents, there seems little point in having & rwhich

protects only the pieces of paper and not the ctsitdt is not,
however, necessary for the court to give rule 4t23extended
meaning suggested. The appropriate protectionfofriration,

notes and other papers from disclosure can be \athiby

another route which does not do violence to tharalords of
rule 4.23.”

Having explained that the working papers and smpégpers created, obtained or held
by the social services department of a local aitghor the course of its statutory duty
are in any event confidential, quite apart fronerdil23 or section 1Rg M (A Minor)
(Disclosure of Material]1990] 2 FLR 36), Butler-Sloss LJ went on to comduat
page 213) that:

“The notes of the two interviews with the motheddhe notes
of the social workers' meeting are not documentd hg the
court relating to proceedings nor are they covebgdthe
provisions of section 12.”

Again, this is entirely consistent with the anadysiMartindaleandin re F.

The last of the cases referred to by Ms Connollyhis point isin re M (Disclosure:
Children and Family Reportefr002] EWCA Civ 1199, [2003] Fam 26, [2002] 2
FLR 893, where the question arose as to whethexfea€s officer acting as a children
and family reporter (CFR) in private law proceedirrgquired the permission of the
court before referring to the local authority’s sbcservices department for further
investigation allegations by the child’s mother atthe child’s father made by her to
the CFR in the course of the CFR’s inquiries bubieethe CFR had prepared her
report. Both Thorpe LJ (at para [22]) and Wall i para [64]) held that the
information given to the CFR by the child’s motheais “information relating to the
proceedings” within the meaning of section 12, batlying for this purpose on the
passage from Geoffrey Lane LJ’s judgmeninime F which | have already quoted.

Again, if I may respectfully say so, the decisienreadily intelligible and entirely
consistent with the analysis in bdwtartindaleandIn re F. After all, the information
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in question emerged during the course of infornrmagathering, for the purpose of
proceedings already on foot, by the CFR who, ag@ébJ observed (at para [24]), is
the officer of the court appointed to make a regorthe court — so it is hardly
surprising that such information was held to befdimation relating to the

proceedings” within the meaning of section 12.

Ms Connolly also mentioned the recent decisionhef Court of Appeal irRe H
(Children) [2009] EWCA Civ 704 and my own recent decisionRe N (Family
Proceedings: Disclosurg009] EWHC 1663 (Fam), [2009] 2 FLR 1152, butshe
correctly commented they both turned on particy@ovisions of the Family
Proceedings Rules and do not assist in relatidhetc@mbit of section 12.

The legal framework: the ambit of section 12 — d&ston
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| return to consider the issues | identified inggaaph [80] above.

As Ms Connolly points out, section 12 refers tofémmnation” in contrast to FPR rule
4.23 which referred to “documents”, so one canmaply transfer from the rule 4.23
case-law into the section 12 jurisprudence the apimathat what is protected is “only
the pieces of paper and not the contents.” Andnas M (Disclosure: Children and
Family Reporter)[2002] EWCA Civ 1199, [2003] Fam 26, [2002] 2 FL$93,
demonstrates, there will be circumstances wherrhimation” gathered outside the
court-room is protected by section 12 even thotughay not (yet) have been reduced
into writing in some document lodged with the court

On the other hand, it is quite clear from the asialpf North J inrMartindale and of
the Court of Appeal inn re F — all three judges made the point though the pgssa
from the judgment of Scarman LJ which | have quategaragraph [89] above
perhaps puts it most clearly — that not all infotiora about the child is within the
scope of section 12, only information “relating tihle proceedings. Moreover it is
equally clear that information does not “relate tie8 proceedings merely because it is
information communicated to the court or contaimeddocuments put before the
court. To repeat, iMartindale, as both North J and Scarman LJ said, there would
have been no contempt if the newspaper had conftee@port to the fact that the
ward had married Mr Hueffer, notwithstanding thlattfact was, as | have said,
undoubtedly information contained in documents Ipefore the court; the contempt
arose because what the newspaper published wasif@orted to be) an account of
the proceedings before the judge.

Likewise, as a moment’s reflection will make obwpuhe mere fact that some
document has been put on the court file (for exaniyyl being attached as an exhibit
or annexure to a witness statement) does not, utithhore ado, mean that section 12
thereafter prohibits publication of that documdnhtwould be absurd to suggest, to
take a very obvious example, that section 12 pitshithe publication of a birth

certificate or of the information contained in ierely because the birth certificate has
been lodged with the court or even if it has beeferred to in and annexed to a
witness statement or report which is itself plawiyhin the protection of section 12.

Ms Connolly submits that the fact that documenisteoutside the proceedings does
not prevent those documents being caught by setfiah(a) filed with the court and
(b) containing information relating to the procewegs. If by ‘relating to’ she means no
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more than ‘deployed in’ then, with respect, | canagree, for the proposition is
inconsistent with authority and, as my examplehaf birth certificate shows, absurd
in its consequences. Indeed, Ms Connolly acce@$ #@s she puts it, not every
document before the court could, or should, begatetl by section 12, giving the
example of a letter contained in a bundle of partg party correspondence prepared
for use in the proceedings — which | agree would as such, be within the ambit of
section 12. Yet, she submits, confidential sowalk records disclosed and filed
within and for the purpose of the proceedings, asehdo fall within section 12.
Otherwise, she says, local authorities and thetceowuld need to be far more
restrictive about (a) what information is disclosetb proceedings and (b) the extent
to which it may be distributed and/or used.

| cannot agree with Ms Connolly. In my judgment flaet that a document is for
some other reason already confidential no moregbrinwithin the scope of section
12 merely because it is lodged with the court arexed to a witness statement or
report than would be so with a document lacking tpgality of intrinsic
confidentiality. What brings a document within theope of section 12 depends not
on whether it is otherwise or already confidentiait whether it is “information
relating to [the] proceedings.” Moreover, Ms Corysl submission does not, in my
judgment, accord with what Butler-Sloss LJ saithime W (Minors) (Social Workers:
Disclosure)[1999] 1 WLR 205, sub norRe W (Disclosure to Policg¢)l998] 2 FLR
135.

The point can be tested by an example which wasasaed during the course of
argument. Suppose that a local authority in exeroisits duties under section 47
convenes a child protection conference at a timenathere are no proceedings on
foot and, indeed, when there has not even beenidssaton of whether or not
proceedings should be commenced. Now whatever o#dstrictions there may be
upon the use of the document, section 12 plainiyweaapply and the publication of
the minutes of that conference cannot be a contefpourt, because there are no
proceedings on foot. But why should the self-saete—apublishing the minutesut
without any reference to the proceedingde a contempt of court merely because
proceedings have in fact been commenced and thatesifnodged with the court
attached to some witness statement or report? \Wiyld the question of contempt in
relation to a publication which does not refer hy @roceedings at all depend upon
whether or not proceedings have been commencedipon whether, if they have,
the particular document has been produced to thg as an exhibit? In my judgment
it makes no sense. And it makes no sense becaisseoit the law and because it does
not focus upon the statutory language.

Where, then, is the line to be drawn? The key awided, of course, by the statutory
principle, reproducing the common law principlebfound inMartindale, that what
is protected, what cannot be published without cdtimg a contempt of court, is
“information relating to [the] proceedings”. Andofn the various authorities | have
been referred to one can, I think, draw the folloyvfurther conclusiorfsabout what
is and what is not included within the statutorghpbition:

) “Information relating to [the] proceedings” inclusle

4

That is, further to and supplementing the sumnvaparagraph [76] above.
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a) documents prepared for the purpose of the procgedand

b) information, even if not reduced to writing, whibhs emerged during
the course of information gathering for the purpafeproceedings
already on foot.

i) In contrast, “information relating to [the] procéegs” doesnhotinclude:

a) documents (or the information contained in docusienbt prepared
for the purpose of the proceedings, even if theudwmnts are lodged
with the court or referred to in or annexed to @aness statement or
report; or

b) information (even if contained in documents falliwghin paragraph
(i)(a)) which does not fall within paragraph (i)(b)

unlessthe document or information is published in suctvay as to link it
with the proceedings so that it can sensibly bd Haat what is published is
“information relating to [the] proceedings”.

Put shortly, it is not a breach of section 12 tbl®in a fact about a child, even if that
fact is contained in documents filed in the prodegsl if what is published makes no
reference to the proceedings at all. After alll.asd Denning MR said imn re F, it is
not a contempt to publish information about thdd;honly to publish “information
relating to the proceedings in court”. Or, as SaarJ put it, “what is protected from
publication is the proceedings of the court”.

In other words one has to distinguish betweenhenone hand, the mere publication
of a fact (fact X) and, on the other hand, the altilon of fact X in the context of an
account of the proceedings, or the publicationhef tact (fact Y) that fact X was
referred to in the proceedings or in documentsdfila the proceedings. The
publication of fact X may not be a breach of settl@; the publication of fact Y will
be a breach of section 12 even if the publicatiolact X alone is not.

It follows that there is much material containedtive trial bundles which Judge
Plumstead had before her — much information andyndacuments — the publication
of which will notinvolve any contempt of court under sectionutifess(and | wish to
emphasise the point) the information or documergspablished as part of or in the
context of an account of the care proceedings suah a way as to link them with the
care proceedings — in which case there will, aaviehexplained, be a contempt under
section 12.

The trial bundles run to many hundreds of pages. fito part of my function at this
stage to go through the laborious process of d&térghwhich documents fall on
which side of the line. That, at least initiallyust be a matter for the parties, seeking
to apply the principles | have laid down.

Before parting from this topic | must emphasiset thhave been considering, and
considering only, the impact of section 12. It viaé apparent, not least from some of
the authorities | have referred to, that there rbayother restrictions upon the
publication of, for example, local authority cageaords. That is not a topic which |



have been invited to consider, and | have not dameMr and Mrs Ward need to

appreciate that the mere fact that section 12 do¢gprohibit the publication of a

particular document does not mean that there mapasome other restraint or fetter
upon publication of that document.

The legal framework: the ‘disclosure jurisdictiarid the ‘restraint jurisdiction’
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In the present case, as in almost such casesathecing exercise in relation to both
the ‘disclosure jurisdiction’ and the ‘restraintrigdiction’, the ‘parallel analysis’
leading to the ‘ultimate balancing test’, involvesnsideration of Articles 8 and 10
and also (I emphasise the point) Article 6 of thengntion. They are so familiar |
need not set them out. There is, however, one poitie noted. The ‘private’ life
protected by Article 8 is not confined to one’sqmeral life; it may extend, as both Mr
Clemens and Mr Lock correctly assert, to certamfgssional or business activities:
Niemietz v German{@1993) 16 EHRR 97 at para [31].

In the nature of things the particular and conftigtinterests which are here in play
are very similar to those which | had to consideiRe B (A Child) (Disclosure)

[2004] EWHC 411 (Fam), [2004] 2 FLR 142, at [93hdain Re Webster; Norfolk

County Council v Webster and Othd)06] EWHC 2733 (Fam), [2007] 1 FLR
1146, at [80]. | need not repeat the analysis.

Central to the disputes here is the confidentialityich is traditionally seen as
applying to care cases and other proceedingsngladi children. That confidentiality,
which of course underpins section 12 of the 196f) was given classical recognition
in Scott v Scotf1913] AC 417. In more recent times, though befibi@ coming into
force in 2000 of the Human Rights 1998, it was ak@d and expounded in a series
of cases in the Court of Appeddrown v Matthewg1990] Ch 662Re D (Minors)
(Wardship: Disclosure]1994] 1 FLR 346])n re Manda[1993] Fam 183, [1993] 1
FLR 205 andn re C (A Minor) (Care Proceedings: Disclosuf@p97] Fam 76, sub
nomRe EC (Disclosure of Materia[1996] 2 FLR 725. All this learning has now, of
course, to be evaluated in the light of the Humagh® Act 1998 and the
Convention, but, subject to that important cavéat,traditional jurisprudence is still
as valid as ever.

Attempting to summarise part of this jurisprudenice Re X (Disclosure of
Information)[2001] 2 FLR 440 at para [24], | said this:

“Wrapped up in this concept of confidentiality theare, as it
seems to me, a number of different factors andeasts which
need to be borne in mind:

0] First, there is the interest of the particulahild
concerned in maintaining the confidentiality and/acy of the
proceedings in which he has been involved, what alcdnbe
LJ referred to as the “curtain of privacy”.

(i) But there is also, secondly, the interest wignts
generally that those who, to use Lord Shaw of Dumifi@e’s
famous words irscott v Scotf1913] AC 417, 482, “appeal for
the protection of the court in the case of [wardsjbuld not
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thereby suffer “the consequence of placing in tightl of
publicity their truly domestic affairs”. It is vergnuch in the
interests of children generally that those who m&sh to have
recourse to the court in wardship or other procegsirelating
to children are not deterred from doing so by #er that their
private affairs will be exposed to the public gazeprivate
affairs which often involve matters of the mostinmite,
personal, painful and potentially embarrassing reatAs Lord
Shaw of Dunfermline said: “The affairs are trulyvate affairs;
the transactions are transactions truly intra feam.

(i) Thirdly, there is a public interest in encaging
frankness in children’s cases, what Nicholls LEmefd to in
Brown v Matthewg41990] Ch 662, 681C, ... as the frank and
ready co-operation from people as diverse as dgctmhool
teachers, neighbours, the child in question, theera
themselves, and other close relations, includirgerothildren
in the same family, on which the proper functioniofythe
system depends ... it is very much in the interestshiddren
generally that potential witnesses in such procegdare not
deterred from giving evidence by the fear that rthgivate
affairs or privately expressed views will be expbde the
public gaze.

(iv) Fourthly, there is a particular public interem
encouraging frankness in children’s cases on thg pha
perpetrators of child abuse of whatever kind ...

(v) Finally, there is a public interest in presegyifaith
with those who have given evidence to the familyrtan the
belief that it would remain confidential. Howeveaas both
Ralph Gibson LJ iBrown v Matthew$1990] Ch 662, 672B ...
and Balcombe LJ inn re Manda[1993] Fam 183, 195H ...
make clear, whilst persons who give evidence inldchi
proceedings can normally assume that their evidenile
remain confidential, they are not entitled to assuhat it will
remain confidential in all circumstances ... "

This last point, which has a particular resonaneee hrequires some elaboration.
Balcombe LJ was very clear im re Manda[1993] Fam 183, emphasising, in a
passage at page 195 which Ms Wilson understandelodg upon, that:

“if social workers and others in a like positionlieee that the
evidence they give in child proceedings will in all
circumstances remain confidential, then the sodhey are
disabused of that belief, the better.”

Moreover, as | pointed out ritish Broadcasting Corporation v Cafcass Legatlan
others[2007] EWHC 616 (Fam), [2007] 2 FLR 765, at par@][2he assumption of
confidentiality is, in the light of more recent @dopments, probably less justified



now than in the early 1990s — and events sincedentidat comment some 33 months
ago serve only to emphasise the point.

124. Ms Wilson also directed my attention to the impottabservations of Ryder J in
British Broadcasting Company v Rochdale Metropaliorough Council and X and
Y [2005] EWHC 2862 (Fam), [2007] 1 FLR 101, at pa&83]{

“The fact that witnesses may be named illustratesfact that

the general practice of affording privacy in chddrcases does
not extend to preserving the privacy of expert asses

involved in the proceedings. The privacy of the axp
participants is not always and may not generallynbeessary
to achieve the object of the proceedings.”

| agree.

125. Before moving on there are a number of further {gowhich | need to emphasise at
this point.

126. First, it is, in my judgment, a matter of consid#geaimportance that the applications
before me relate to care proceedings — public lenggedings — and not to private law
proceedings. This fact carries with it a numbesighificant implications:

)] First, it is elementary that no local authority, saxial worker, can take a child
into care without either the consent of the pacgran order of the court. Only
a court can make a care order. Only a court camase the placing of a child
for adoption or make an adoption ord&:(G) v Nottingham City Council
[2008] EWHC 152 (Admin), [2008] 1 FLR 1660. So tm®cess in which Mr
and Mrs Ward found themselves involved was, ineWtaajudicial process.

i) Second, the commencement of care proceedings,ntgamtitentially to the
making of a care order and even, it may be, an tamlorder against the
protests of the parents, involves a massive irdrufly the State — both the
State in the guise of the local authority and tteeSin the guise of its judicial
authorities — into the quintessentially private Idf the family. And the family,
whatever form it takes, is, of course, the bedrotkour society and the
foundation of our way of life. | make no apologifes repeating again the
observation that | first made iRe L (Care: Assessment: Fair Trigd002]
EWHC 1379 (Fam), [2002] 2 FLR 730, at para [150]:

‘it must never be forgotten that, with the state’s
abandonment of the right to impose capital sentermelers
of the kind which judges of this Division are tyaly
invited to make in public law proceedings are ansbrige
most drastic that any judge in any jurisdiction e@ser
empowered to make. It is a terrible thing to sagng parent

— particularly, perhaps, to a mother — that heheris to lose
their child for ever.”

1)) In Moser v Austria (Application No 12643/02007] 1 FLR 702 at para [97],
the Strasbourg court drew a distinction betweenuge our terminology)
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private law proceedings and public law proceedingdicating that in the
latter context, opposing an individual to the Stéee reasons for excluding a
case from public scrutiny must be subject to carefamination.” As | said in
Re X, London Borough of Barnet v Y anfRB06] 2 FLR 998, at para [166],
referring to public law care cases:

“Such cases, by definition, involve interferencdrusion, by
the State, by local authorities, into family lifié.might be
thought that in this context at least the argumant&vour
of publicity — in favour of openness, public scnytiand
public accountability — are particularly compellihg

Following on from this, the involvement of those avin the present case seek to
protect their anonymity is essentially as witnesaesl moreover — and this, | think, is
a point of some significance — as witnesses giauglence in each case in their
professional capacities, whether as social work&esating clinicians or expert
witnesses. The evidence they are giving is not ab@ir own private affairs; it is
either evidence about other people — about thoseash parties to or subjects of the
proceedings — or evidence of professional opintm.although Article 8 is in play,
the Article 8 interests of the applicants — thei@amorkers, the treating clinicians and
the expert witnesses — are far removed from thensgdly private and personal Article
8 interests engaged in cases sucliRad\N (Family Proceedings: Disclosur@009]
EWHC 1663 (Fam), [2009] 2 FLR 1152.

In contrast, and as Ms Wilson correctly asserted,ahd Mrs Ward have “strongly

engaged” rights under both Article 8 and Article. Fdom their perspective the
proceedings could hardly have been graver. For maomths they suffered the agony
of fearing that they might lose their child. Evemose of us who spend our
professional lives in the family courts can have litie real awareness of what they
must have been going through. It is hard to imag@npredicament which more
obviously and more intensely engages Article 8. Amdhe same way they have a
strong call upon the protection of Article 10. Ebe workings of the family justice

system and, very importantly, the views about tystesn of the mothers and fathers
caught up in it, are, as Balcombe LJ put iR@ W (Wardship: Discharge: Publicity)
[1995] 2 FLR 466 at 474, “matters of public intdreghich can and should be
discussed publicly”.

Much play has been made of the fact that this tsanoase involving either ‘junk
science’ or a miscarriage of justice and therefseeit is said, not a case where there
is any need on the part of either Mr and Mrs Warthe media to identify the various
professionals involved nor any public interest aing) so. Accepting the premise, the
conclusion does not necessarily follow. A similasim arose inRe B (A Child)
(Disclosure)[2004] EWHC 411 (Fam), [2004] 2 FLR 142, at pakaq]:

“[Counsel] says that there is no public interesinaming the
local authority. That may or may not be so, busijtl think,
largely beside the point. It is for the local auttyoto establish
a convincing case for an injunction to restrain tnedia
publishing something which is prohibited neithertbg general
law nor by s 12. It cannot establish such a caseeslspndoy
demonstrating — even assuming it can — that tler®ipublic



130.

131.

132.

133.

interest in the identity of the local authorityy fihat is to put
the boot on the wrong foot.”

That was applied by Sir Mark Potter P Medway Council v G and othef2008]
EWHC 1681 (Fam), [2008] 2 FLR 1687, at para [62].

Now the reference there may have been to the lagtlority but the same must
surely apply in principle to anyone who seeks ttawbbycontra mundunmnjunction
the anonymity denied by section 12.

| do not want to be misunderstood. | am not of seusisserting that the absence of
such factors is irrelevant. The fact that Mr andsWard may not be able to pray in
aid in support of their objections to the ordergngesought against them arguments
based on either ‘junk science’ or miscarriage sfige, is of course relevant insofar as
it may deny them additional arguments as to whydrders sought should not be
made against them. But they have other and powarfijuments. And in any event
the fundamental point remains: it is not for Mr avics Ward to show that theontra
munduminjunctions being sought should not be grantedalebhe to establish some
public interest in identifying the applicants; & for the applicants to demonstrate
good reason why Mr and Mrs Ward and the media shdd restrained from
publishing something prohibited neither by the gahkaw nor by section 12.

There is one final point. The present dispute iy part of an on-going debate as to
where in the family justice system the lines shobé& drawn, where the balance
should be struck, as between the often starkly sggp@rguments, on the one side in
favour of preserving the traditional privacy andhftdentiality of family proceedings
and on the other side in favour of greater ‘transpey’, to use the vogue expression.
My duty here is to determine the present case doupto law — that is, the law as it
is, not the law as some might wish it to be or etvenlaw as it may yet be if Part 2 of
the Children, Schools and Families Bill currentlgfdre Parliament receives the
Royal assent.

But the law has to have regard to current realib@sl one of those realities,
unhappily, is a decreasing confidence in some gtgarh the family justice system —
something which although it is often linked to éémt complaints about so-called
‘secret justice’ is too much of the time based upgmorance, misunderstanding,
misrepresentation or worse. The maintenance ofiguanfidence in the judicial
system is central to the values which underlie batticle 6 and Article 10 and
something which, in my judgment, has to be brougtat account as a very weighty
factor in any application of the balancing exercidad where the lack of public
confidence is caused even if only in part by misrsethnding or, on occasions, the
peddling of falsehoods, then there is surely armasoe, even for the family justice
system, in what Brandeis J said so many years lagave in mind, of course, not
merely what he said iWhitney v Californig1927) 274 US 357 at page 77:

“If there be time to expose through discussion fadeehood
and fallacies, to avert the evil by the procesdexiacation, the
remedy to be applied is more speech, not enforibencs.”



| have in mind also his extra-judicial observatibat, and | paraphrase, the remedy
for such ills is not the enforced silence of judilyi conferred anonymity but rather
the disinfectant power of exposure to forensic igintl

Discussion

134.

It is against this background that | turn to coesithe various applications before me.
| deal first with the application by Mr and Mrs Wato ‘lift’ or ‘disapply’ section 12
of the 1960 Act.

Discussion: the ‘disapplication’ of section 12

135.

136.
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Mr and Mrs Ward invite me to exercise the ‘discl@syurisdiction so as to enable
them to publish whatever materials in the trial dierbefore Judge Plumstead would
otherwise be subject to the restraints imposedebtia 12. | propose to consider the
guestion initially leaving to discussion in due rsmi the subsidiary question of
whether there should be any restraint upon pulbicadf the names of the expert
witnesses, treating clinicians or social workersether by redaction or otherwise.

The starting point, in the particular circumstanoéshis case, is that the State is no
longer involved with Mr and Mrs Ward and their faniThe care proceedings came
to an end without the making of any order. The ll@ecahority does not have parental
responsibility for William and he is not a ward oburt. The only persons with
parental responsibility for him are Mr and Mrs Watdsofar as the disclosure of
information about a child of William’s age involvean exercise of parental
responsibility then it is for Mr and Mrs Ward toeggise that responsibility, not the
court or any other public authority. There are nougds for any interference by the
State — whether the state in the guise of the lagtliority or the state in the form of
the High Court — with the exercise by Mr and Mrs rd/eof their parental
responsibility. No one has made any applicatiorafepecific issue order. Mr and Mrs
Ward have not sought the assistance of the couttheénexercise of their parental
responsibility: compar&e B; X Council v B (No Z2008] EWHC 270 (Fam), [2008]
1 FLR 1460, at para [17].

Accordingly, in my judgment, so far as concerns dagision as to whether or not it
is in William’s interest for any of this materia be put into the public domain, and if
so how and for what purpose, the decision is ondoand Mrs Ward. It is a matter
for them. And it is for them, not the court, to @ss the wisdom or otherwise of what
they are proposing to d&ke B; X Council v B (No 2008] EWHC 270 (Fam),
[2008] 1 FLR 1460, at para [20(iv)].

Having reached this point in the analysis, and rgive and Mrs Ward'’s decision to
‘go public’, the question then becomes whethet#lancing exercise, that is, striking
the balance as between, on the one side, the @iingrests of the Ward family and
the various public interests they can pray in a&id, @n the other side, whatever other
private and public interests are involved, comesrdm favour of ‘lifting’ section 12.

In my judgment it does.

Questions of anonymity apart, and whatever thetiposmay be in other cases or in
other kinds of care case, it has not been suggdistedhe trial bundles in this case
include materials about other people or materialselation to which people other
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than the Ward family have any significant privateerest in maintaining their privacy
or confidentiality. So, questions of anonymity dp#éne balance here is not, as may
often be the case, a balance between differingcandicting private interests; it is,
essentially, a balance between, on the one sideptivate interests of the Ward
family and the various public interests they caaypin aid and, on the other side,
those public interests summarisedRa X (Disclosure of Informatio2001] 2 FLR
440 at para [24] which point in favour of confidaty. And that balance, in my
judgment, comes down in favour of allowing Mr andsMVard to speak out as they
would wish to do so and allowing them, in doing tfomake use of the documents in
the trial bundles.

| am wholly unpersuaded that allowing Mr and Mrsr@/&b do what they propose in
this particular case is going, in any significaraywto discourage frankness in, or
otherwise imperil the integrity of, other maybe yaelifferent cases in future. And
why should they — why should William when he is esld- be prevented from
speaking out if they wish about what has happeod¢kdem and, moreover, from being
able to do so by reference to all the papers in dhse? After all, if CCC’s
involvement had not led to the institution of predegs at all, there would have been
nothing in section 12 to prevent Mr and Mrs Wardapng out and making whatever
use they wished of all the paperwork generatedhbyldcal authority’s involvement
or, as they might see it, unjustified interferen¥#hy should things be so very
different merely because proceedings were broudhchwultimately failed? There
will be cases where there is a ready answer torli@gorical question and where the
balance of competing interests, whether privatputalic, will fall the other way, but
in this case, given the nature of the issues ircéne proceedings, the outcome of the
proceedings and all the other circumstances, tlente, as | have said, falls, in my
judgment, in favour of Mr and Mrs Ward being allalyéoth for themselves and on
behalf of William, to make use of — to publish -eevthose documents which would
otherwise be subject to the restrictions imposeddnyion 12.

The question then remains as to whether the docisnstould be redacted so as to
preserve the anonymity of the various professiorialsny judgment, this stands or
falls with the separate issue of whether thosegsibnals are entitled to tieentra
mundumorders they seek. If they are, thesdit questio for their anonymity will be
protected; if they are not, then | can see no ieddpnt reason for affording them
anonymity, through the backdoor as it were, byacess of redaction. Anonymity is
not, after all something they are afforded eitheti® general law or by section 12.

| shall, accordingly, make an order in appropritaan ‘disapplying’ or ‘lifting’
section 12.

| should add that | would in any event, and withth slightest hesitation, have made
an order permitting the disclosure to the Crimifdcords Bureau of whatever
documents Mr and Mrs Ward may think appropriatetfa purpose of challenging
any Enhanced Criminal Records Certificate. It wanldhy judgment be little short of
monstrous to allow section 12 to stand in the wiaguch a challenge.

Discussion: anonymity

144.

In my earlier judgment | sketched out the genevakaurs of the dispute in relation to
the crucial issue of anonymitgritish Broadcasting Corporation v Cafcass Legatlan



others[2007] EWHC 616 (Fam), [2007] 2 FLR 765, at par26]{{37]. Because the

further argument | have since heard has done mpttonshake the analysis and
because it still seems to me that is essentiallng@pl draw again upon the central
core of the analysis, taken from paras [30]-[37artsng with some general

observations | made at paras [30]-[31]:

“[30] It needs to be borne in mind that, althbuthe

children’s guardian, the social workers, the polidkcer, the
treating doctors and the expert withesses may has@mmon
desire for anonymity, they stand in what may benificantly

different positions. Treating doctors are only égfuently and
incidentally involved as witnesses in care procegsli— and
then essentially as witnesses (and, it is to bedhatompellable
witnesses) of historical fact. Social workers awtige officers
in child protection teams, in contrast, are empibye jobs

which, in the nature of things, mean that they wnibt

infrequently — social workers more frequently thpolice

officers — have to give evidence in care proceesjiegidence
which is often a mixture of historical fact and miph. A

children’s guardian is employed to perform a tasiose very
raison d'étre is the giving of evidence to the ¢amd whose
primary function, in addition to reporting what tbkild, if old

enough, has said, is to offer advice to the caAmtd an expert
witness is someone who, in consideration of therayt of a
fee, and in marked contrast, for example, to theating

doctors, has chosen to proffer expert opinion ewdefor the
purpose of the particular proceedings.

[31] These differences are reflected in the faat, whereas
Mr Lock on behalf of some of the treating doctarsused his
submissions on Art 8, Mr Brompton on behalf of DraAd Dr

B, two of the expert witnesses, extended his sukions to
embrace also Art 6: cf, the analysis Re B (A Child)
(Disclosure)[2004] EWHC 411 (Fam), [2004] 2 FLR 142, at
[127]-[130] and inBritish Broadcasting Company v Rochdale
Metropolitan Borough Council and X and [2005] EWHC
2862 (Fam), [2007] 1 FLR 101, at [37].”

145. | then said this at para [32]:

“The children’s guardian, as | have said, does adlaim
anonymity. And one can see certain obstacles invtheof any
claim to anonymity for the social workers and tlodige officer
given the observations of Thorpe LJ iRe W (Care
Proceedings: Witness Anonymitjd002] EWCA Civ 1626,
[2003] 1 FLR 329, at [13], and, more generally, thasoning
and the decision of Rydend British Broadcasting Company v
Rochdale Metropolitan Borough Council and X and2¢05]
EWHC 2862 (Fam), [2007] 1 FLR 101. That said, difft
issues may arise in relation to the claims for gnaty by the



social workers, the police officer and, even mavepsrhaps,
the treating doctors.”

146. 1 shall return to this when | come to consider dipplication by CCC on behalf of the
social workers. First, however, | should turn taisider the claim to anonymity by the
expert witnesses.

Discussion: anonymity — the expert withesses

147. Immediately following the passage British Broadcasting Corporation v Cafcass
Legal and other$2007] EWHC 616 (Fam), [2007] 2 FLR 765, at parad][@hich |
have just set out | continued as follows:

“[33] However, and be all that as it may, therg as the
analysis inRe B (A Child) (Disclosurej2004] EWHC 411
(Fam), [2004] 2 FLR 142, at [87]—-[90], [100]-[1031L27]—
[131], demonstrates, an especially acute and diffidilemma
when it comes to considering the position of Dr id&Dr B
and the other expert witnesses.

[34] On the one hand there are powerful argument
founded in the public interest, for denying expeftnesses
anonymity. These include the following, though roubit there
are others:

0] First, there is, it might be thought, a gemherablic
interest in knowing the identity of an expert wgse As
Watkins LJ memorably observed v Felixstowe Justices ex
parte Leigh[1987] QB 582 at 595, ‘There is ... no such person
known to the law as the anonymous JP’. Advocatesatidvave
anonymity. In the same way, it might be thoughg tlourts
should be chary (to put it no higher) of admittinge
anonymous expert.

(i) Secondly, there is a particular and powerfulbjc
interest in knowing who the experts are whose iesoand
evidence underpin judicial decisions in relation diildren
which are increasingly coming under critical ancepgcal
scrutiny.

(i) Thirdly, there is the equally important publinterest,
especially pressing in a jurisdiction where scienirror can
have such devastating effects on parents and ehildarot only
of exposing what Sedley LJ (iRe C (Welfare of Child:
Immunisation)2003] EWCA Civ 1148, [2003] 2 FLR 1095, at
[36]) once called ‘junk science’ but also of expasbther less
egregious shortcomings or limitations in medicatisce.

(iv) Fourthly, and leading on from the last two qisi there
is a powerful public interest in knowing whether oot
someone putting himself forward as an expert haenbe



criticised by another judge or other judges inghst. Thus the
sorry saga of Dr Paterson can be traced through the
successively reported judgments of CazaletRarR (A Minor)
(Experts’ Evidence) (Notg)1991] 1 FLR 291, of Wall J iiRe
AB (Child Abuse: Expert Witness¢$995] 1 FLR 181 and of
Singer J inRe X (Non-Accidental Injury: Expert Evidence)
[2001] 2 FLR 90. In each of those cases, it mayndked, Dr
Paterson and the other expert witnesses were named
otherwise anonymised judgments. But in contrastidleatity

of the so-called ‘independent social worker’ anduwesellor’
Jay Carter criticised in damning terms ke JS (Private
International Adoption) [2000] 2 FLR 638 and again in
Flintshire County Council v K2001] 2 FLR 476 (the ‘internet
twins’ case), was not known to the public until stees publicly
exposed and named in the judgmentRe M (Adoption:
International Adoption Trade)2003] EWHC 219 (Fam),
[2003] 1 FLR 1111. As a commentator has observein(a
Cavendish, The Times, 29 March 2007), ‘In the danie
cannot see whether patterns of injustice exist'.

[35] On the other hand, there is an importartlipunterest
which, it might be said, justifies preserving th@aymity of

expert witnesses involved in care proceedings. Mgk,

though very important, is voluntary. The concernthat if

expert witnesses in care cases are publicly idedtithis will

be likely to lead to a further drain on the alreatiyinishing

pool of doctors and other experts willing to doldhprotection
work. Doctors and experts in other disciplines nieey yet
further disinclined to do such work if they seetttiee evidence
they give to the court on the understanding thdamd their
own identities) will remain confidential may becorpeblic

knowledge and be the subject of public criticisrheTalready
inadequate number of experts willing to assist ¢barts in
vitally important child protection cases may, itfmared, be
even further reduced.

[36] In this context | note that the Family JostCouncil in

its response in November 2006 to the Government's
Consultation Paper, Confidence and confidentialityproving
transparency and privacy in family courts (CP 1}1/0BSO,
2006) recognised, at para 34, that:

‘There is likely to be an increasing reluctancetiom part of
professional and expert witnesses to participateconrt
proceedings if they are to be subjected to thetisgrof the
media. This could lead to increasing delay in aegplvith
some family cases.’

[37] Thus there are important public interestisived here,
just as there are the important personal interefstbe social
workers, the police officer, the treating doctorgl dhe expert
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witnesses to be borne in mind. And these interestgiire
careful consideration and, where appropriate, prope
protection.”

| now have the advantage of much more evidence ehmore material — in relation
to these issues than | had at that stage or, in@eede time | gave judgment Re B
(A Child) (Disclosure)2004] EWHC 411 (Fam), [2004] 2 FLR 142. This nmetieis
of the first importance but, | should add, as mtawhwhat it doesiot say as for what
it does. Much of it, as Ms Wilson observed, is dma in terms of generalities and
even mere assertion.

Broadly speaking | accept Ms Wilson’s analysis &ade summarised it in paragraph
[69] above, just as | accept her submissions aadtibmissions of Mr and Mrs Ward
to the effect that Dr A and Dr B have not made awdufficient case to justify the

contra mundunorder they seek.

The assumption or expectation of anonymity as & vedied upon by both Dr A and
Dr B was, in my judgment, justified neither in priple (see paragraphs [122]-[124]
above) nor in practice: the pages of the Family LReports and Family Court
Reports contain many reports of cases where expéresses are named. On the
contrary, and whatever may be the situation intigelato other witnesses or other
professional witnesses, there are, as | have alrebderved, powerful arguments,
founded in the public interest, for denying expsitnesses anonymity: segritish
Broadcasting Corporation v Cafcass Legal and oth@@07] EWHC 616 (Fam),
[2007] 2 FLR 765, at para [34] cited in paragrap7] above.

No, if the anonymity of expert withesses such asAland Dr B is to be justified it
can only be, as Ms Wilson rightly submitted, on tiesis of the various concerns
identified in particular by Professor Sir Alan Graby Dr Hamilton and by Dr
Samuels; concerns which, | accept, engage botlprilrate interests of the expert
witnesses themselves, insofar as they fear thaeittified they will be subjected to
targeting, harassment and vilification, and alse fublic interest, insofar as the
consequence of such fears may be, as | saléritrsh Broadcasting Corporation v
Cafcass Legal and othef2007] EWHC 616 (Fam), [2007] 2 FLR 765, at para][&
further drain on the already diminishing pool ofpexrs prepared to do child
protection work.

One of the concerns referred to is in relation toawvare said to be groundless
complaints to the GMC. As to this, whatever thaédatmerits or otherwise of what is
being said — a topic on which | have and expressiews whatever — | have some
difficulty in seeing how this is something that qamoperly or appropriately be taken
into account by the court when considering the toresvith which | am concerned.
Put bluntly, if there is some problem here, it israblem to be solved by others — by
the GMC, by the medical profession, by Parliamenhct by the family court
controlling the information it allows to be disseraied or the form in which it allows
such information to be disseminated. Judicial adrdf the GMC and its processes is,
after all, a function of the Administrative Counfyt the Family Division.

In this connection | would also observe that, narefy is there a strong public
interest in the family courts making disclosureotiierwise private or confidential
information and documents to the GMC - reflectimg public interest in the effective
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regulation of the professions and in maintainingliguconfidence in them — but that
it is not for the family court to seek to evaludtg,alone to pre-judge, the strength or
otherwise of the case to be investigated by the G8€Re N (Family Proceedings:
Disclosure) [2009] EWHC 1663 (Fam), [2009] 2 FLR 1152, at pafd4]-[48]
(application for permission to appeal dismisseddPJ(EWCA Civ 1345). Moreover,
the recently introduced FPR rule 11.4(1)(c) perraitsarty to family proceedings to
disclose the papers in the case to the GMC witlhoytneed first to obtain judicial
permission:Re N (Family Proceedings: Disclosur§€2009] EWHC 1663 (Fam),
[2009] 2 FLR 1152, at para [62]. So the scope fomtiol by the family court of
complaints to the GMC by disgruntled litigants iited. And if that is so, what
justification can there be for the family court lsieg to exercise some wider degree
of control where the complaint comes from somedherahan a litigant?

Accordingly it seems to me that Ms Wilson is cotriecsubmitting that, at the end of
the day, the case comes down to the arguments basedderiving from the asserted
fears of targeting, harassment and vilification.

| do not, of course, overlook the account giverPogfessor Sir Alan Craft as | have
set it out in paragraph [40] above, but my condunsat the end of the day, taking into
account all the evidence and other material whieh lieen put before me and all the
various submissions | have had on the point, i$ tleéther the risks of targeting,
harassment and vilification (which | accept are enadt to a certain extent) nor the
consequential risks of a flight of experts fromldhprotection work (which again |
accept are made out to a certain, though | thinkenfimited, extent) are such as to
the demonstrate the ‘pressing need’ which alonéddoegin to counter-balance what
in my judgment are the powerful arguments,\they powerful arguments, founded in
the public interest, for denying expert witnessasngmity.

| accept that there may be cases where the evideifigastify a different conclusion,
though those will probably, | suspect, be casesrevhibe risk is peculiar to a
particular individual rather than, as it is put diegeneric to a whole class of expert
witnesses. But the evidence here, even takingits dtighest, seems to me to fall far
short of even approaching the tipping point.

When all is said and done, it seems to me to berg strong thing to say that the
identities of expert witnesses giving evidence areccases — cases where the
consequences for both child and parent are polgnsa serious — should be
concealed from the public. And quite apart from there severely pragmatic of the
reasons for needing to know who are the expertiagigvidence in such cases, does
not the public in this context have an interest merrely in knowing what is being
done in its name but also in knowing who the exgare whose evidence may have
led (though not of course in this case) to a chéthg removed from his parents and
placed for adoption?

And in this connection there is a further pointb&borne in mind. On occasions the
very same circumstances will give rise both to qaaeedings in the family court
and criminal proceedings in the Crown Court ana;ansequence, the situation where
precisely the same expert witnesses give prectbelysame expert evidence in both
courts. It is unthinkable that, save conceivablyhighly exceptional and unusual
circumstances which | have to say | have somecditfy imagining, there should be
any question of an expert withess who gives evidancsuch a case in the Crown
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Court being afforded anonymity. Why then should terat be any different in the
family court? After all, it might be thought thdtet risks of targeting, harassment and
vilification are every bit as great in relationan expert giving evidence in the Crown
Court as in relation to an expert giving the saimne lof evidence in a family court.

Be all that as it may, in the circumstances of ttase, and in the light of all the
evidence and other material before me, | am whatlgersuaded that any proper case
has been made out for affording Dr A and Dr B thergmity they seek. | shall
accordingly dismiss their application.

Discussion: anonymity — the social workers

160.

161.
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163.

| turn to consider the claim to anonymity by CCChahalf of the social workers.

| have referred above to the observations of Thaxpen Re W (Care Proceedings:
Witness Anonymity)2002] EWCA Civ 1626, [2003] 1 FLR 329, at [13]nchthe
reasoning and the decision of Ryder Bnitish Broadcasting Company v Rochdale
Metropolitan Borough Council and X and [£005] EWHC 2862 (Fam), [2007] 1
FLR 101, And | have suggested that they may presamdin obstacles in the way of
any claim to anonymity for the social workers. ledenow to consider these
authorities in more detail.

In Re W (Care Proceedings: Witness Anonynj2@02] EWCA Civ 1626, [2003] 1
FLR 329, the question was whether the identity &foaial worker who was to be
called to give evidence in care proceedings shbaldoncealed from the parents in a
case where (see at para [3]) the father, who hddbeess to guns, had, as Thorpe LJ
described it, made “repeated wild threats to doyawigh family members, himself,
professional people (particularly social workethg guardian and the experts should
he lose his children at the end of the case.” Tiuge at first instance had directed
that the witness could testify anonymously fromibdla screen, but was reversed by
the Court of Appeal. The key passage for presemgses (at para [13]) is where
Thorpe LJ said this:

“As a generalisation, | think it must be recognidkdt social

workers up and down the country, day in day out, @m the
receiving end of threats of violence and sometimieactual

violence from adults who are engaged in bitterlytested
public law cases at the end of which the paremis fermanent
separation from their children, at least duringirtiehildhood

and adolescence. Social workers generally mustddfe as a
professional hazard. | have not myself ever haceapce of a
local authority seeking anonymity for a professiomarker in

these circumstances. | am unaware of any previolisgrto

this effect. Obviously the court must exercise scition, and
it is quite impossible to set any useful boundshenexercise of
that discretion. Perhaps it is enough to say thaes in which
the court will afford anonymity to a professionalcgl work

witness will be highly exceptional.”

| recognise that the anonymity which was theressué was not the same as the
anonymity with which I am here concerned (for thisreere no question of the social
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workers’ identities being concealed from Mr and Mvard) but this does not mean
that Thorpe LJ’s observations do not also havesanance here: see what Ryder J
said on the point iBritish Broadcasting Company v Rochdale MetropaliBorough
Council and X and Y2005] EWHC 2862 (Fam), [2007] 1 FLR 101, at pi@4.

In British Broadcasting Company v Rochdale Metropaliorough Council and X
and Y[2005] EWHC 2862 (Fam), [2007] 1 FLR 101, the disesfor Ryder J was
whether the anonymity which had been granted to demal workers, X and Y, by
Douglas Brown J in the ‘Rochdale satanic abuse’ ¢ase Rochdale Metropolitan
Borough Council v A1991] 2 FLR 192) should be continued given that ¢hildren

concerned were now adults and had waived their amonymity and privacy. The
BBC was proposing to broadcast a documentary iyamgi and criticising X and Y.
Ryder J summarised the case put forward by X aad f6llows (para [26]):

“Xand Y say that:

(1) social workers as public servants working in a
confidential environment should be protected bylaalc of
anonymity, save where there has been dishone$igdfaith;

(2) they support open public debate and do not spploe
making of the documentary;

3) they left the local authority’'s employment asnatter
of personal choice and not in consequence of tiignent and
have both in their different ways gone on to coesibtle
professional success elsewhere;

4) their professional competence has not beeecalito
guestion since the judgment;

5) their Art 8 Convention rights are engaged draljing
regard to the nature and extent of the agreedodisa, the
maintenance of their anonymity is a proportionagstraint,
whereas the publication of their identities woutltl &o little of
value that it would be a disproportionate intenfee

(6) they both fear:

(@) a negative impact on their professional stagdinth
colleagues and families with whom they now work;

(b) a negative impact on future career prospects (I
deliberately do not enlarge on this issue becauseould
tend to identify the social workers present pratess
activities and the BBC has undertaken not to reveeair
present employments but | stress that | have ceresidthe
detail of that which is set out in the affidavitat have been
sworn);
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(c) the possibility of an unfair or inaccurate payal of
them including by any failure to consider the ausioof
others with whom it is asserted they acted at time t(eg
management representatives);

(d) intrusive media interest;

(e) harassment and/or behaviour from others towards
themselves or their families that they would regas
threatening;

(H a seriously detrimental emotional impact (dés= as
enormous) upon their closest relatives, includimgdcen
who do not know of their past involvement with tluase
and parents who are elderly.”

Having rehearsed the ‘balancing exercise’ is a edntvhere, as here, conflicting

rights under Articles 6, 8 and 10 of the Conventimre engaged, Ryder J concluded
that the balance came down in favour of the BBC thredchildren and against the

social workers.

The whole judgment, if | may say so, repays thetrmageful study, but | concentrate
on the key passages. | have already quoted whatrRyaid at para [32] (see
paragraph [124] above) and can conveniently go texthat he said at paras [38]-
[39]:

“[38] Likewise, there is a public interest in encaging the
frankness which is essential in cases involvingwiedfare of
children. That includes promoting, rather than datg
witnesses, including professional witnesses, frolnving
evidence. It should be noted that this interestusually
characterised as a need to preserve confidentiace® and
information rather than as an incident of any rigghppersonal
confidentiality or anonymity in the professionaltméss who
relays that material to the court, although theotesr aspects of
confidentiality will have greater or lesser weigi the facts of
each case: see Munby JRe X (Disclosure of Information)
[2001] 2 FLR 440, at para [24]. Such witnessesnateentitled
to assume that their evidence will remain conficdénn all
circumstances, nor that their identity will nornydtle protected
for this purpose: see the analysis of BalcombenlReé Manda
above at 191-196 and 211-215 respectively. The ission
that social workers, among others, can expect tihat
‘confidentiality of their identities’ will be respged unless there
has been dishonesty or bad faith is not a corta¢éreent of
the law and has not been for some time, if it evas.

[39] This court has not received any direct ewicke
touching on the arguments of frankness, deterremcehe
availability of child protection, professionalstraugh strong
submissions have been made to that effect. Degpggel take
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notice of the fact that there is a continuing shget of social
care professionals, particularly in child protectand that there
have been and are campaigns against them whiclhaan a
serious effect upon an individual’s private lifeirther, there is
a public interest in encouraging social workers atfiers to
engage in this difficult work. Great weight is pdgicon this by
the local authority and by X and Y, and, althougthdould take
these factors into account and | do, no one sugdbat they
are the determinant or predominant factual issuésis case.”

| respectfully agree with all of that.
Ryder J expressed his conclusions as follows (j&&4q71]):

“[69] There is no longer any interest of a pai@e child or
children generally in retaining the anonymity ofakd Y. The
justification for the original anonymity ruling flonger exists.

[70] The evidence served in support of the aapilbns of
the local authority and X and Y does not, in myguomeknt,
convincingly establish a pressing social need lhar rtestraint
asked for. That restraint would in my judgment be a
disproportionate interference with the Art 10 Camv@n right.

In the shorthand, it does not establish an exceglticase for an
interference with Art 10. Publication of the idews of X and
Y will be an interference with X and Y’s Art 8 righbut one
that is in pursuit of a legitimate aim, namely,omhed and
open discussion in the media of the public interigsues
relating to these proceedings and to family prowesd
generally. In my judgment that interference wouleé b
proportionate.

[71] The Art 10 Convention rights of the BBC atie
former wards, and the public interest, reinforcgdAut 6, in
enabling public scrutiny of court proceedings araimify
justice, should on the facts of this case prevedrahe Art 8
rights of the applicants.”

Again, | respectfully agree.

In the present case, as in that case, CCC’s afiplicaannot be justified by any
reference to William’s best interests. His identiiike his parents’, is in the public
domain. And arguments based upon expectations wiidemtiality face the same
difficulties as when put forward on behalf of theert witnesses. The evidence relied
upon by CCC and Ms Connolly’s submissions reallyl wiown to three key
propositions: first, the difficulties which it i@&l CCC and other local authorities will
face in recruiting and keeping staff if the idaest of their social workers are not
protected; second, the risk that social worketkely are identified will be exposed to
targeting, harassment and vilification, so thatythieir families and their careers
may suffer; and, thirdly, the consequentially disattageous effects all this may have
on the child protection and family justice systems.
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| recognise at once that the public interest arqume favour of identifying social
workers may be somewhat less powerful than in #se ©f expert witnesses, though
they are certainly not wholly absent: see, for eplanyRe B, X Council v B2007]
EWHC 1622 (Fam), [2008] 1 FLR 482, at para [18]t Bith that qualification many
of the arguments on both sides are, as will beempied, much the same with both
categories of claimant.

So far as concerns the first of what | have caledthree key propositions, it is really
the same as an argument which is regularly rehedrgdocal authorities seeking to
protect their own identities and it is not one whias tended to cut much ice with the
court. The point arose i (A Child acting by the Official Solicitor) v Ralzie
Metropolitan Borough Council and the Independenti®eing Officer[2008] EWHC
3283 (Fam), [2009] 1 FLR 1090, where counsel suiechifsee at para [85]) that if the
local authority were to be identified, it might flner add to its and other local
authority's difficulties in recruiting trainee satworkers and senior management and
thus compound the very problems which in many retspbad been central to the
issues in that case. | rejected the claim for amotyy remarking (at para [91]) that
the “argument it is no more compelling today — rifything, even less compelling
today — than it was when | rejected very similaguanents inRe F, F v Lambeth
London Borough Councj2002] 1 FLR 217.”

So far as concerns the second proposition, andoutitseeking to depreciate the
reality of the fears which have been expressedethes, | think, three things to be
said: first, that, as in the case of the experh@&gses, much of the evidence being
relied upon here is expressed in terms of geneslgnd mere assertion; secondly,
that, as Thorpe LJ put it Re W this is something that social workers generallysin
regard as a professional hazard; and, thirdly, dhgiments which in substance were
to very much the same effect failed before Rydertie X and Ycase.

So far as concerns the third proposition this i/ \@osely analogous to the similar
proposition put forward on behalf of the expertnggses and, as it seems to me,
carries no more weight, though certainly no lesggite in this context than in the
other.

At the end of the day, and for very much the saime kf reasons as commended
themselves to Ryder J in tikeand Ycase, my conclusion, taking into account all the
evidence and other material which has been putréefe and all the submissions |
have had on the point, is that the various fagioayed in aid by CCC do not suffice
to justify the contra mundumorder which is sought, do not counter-balance the
arguments in favour of openness, and do not establipressing need’ for a kind of
protection which, to repeat, is conferred on sowaiatkers neither by the general law
nor by section 12.

| am unpersuaded that any proper case has been ooader affording the social
workers the anonymity which CCC seeks. | shall ediogly dismiss its application.

Discussion: anonymity — the treating clinicians

175.

| turn finally to consider the claim to anonymity the Trusts on behalf of the treating
clinicians. | deal with first with the Agreement.
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| agree with Mr Lock that the Agreement is validdanforceable. It is supported by
good consideration. There is nothing contrary tblisypolicy in such an agreement:
seeS (A Child acting by the Official Solicitor) v Ralzle Metropolitan Borough
Council and the Independent Reviewing Offi@&208] EWHC 3283 (Fam), [2009] 1
FLR 1090, at para [70]. Nothing which has been &gidMr and Mrs Ward entitles
them to resile from the Agreement. In my judgmemd Trusts are entitled to hold
them to it.

But this does not, of course, mean that the caubtound by the Agreement or that
there is anything in the Agreement which, withowrenado, entitles the Trusts to the
contra mundunmelief they are seeking. It is for the Trusts tosp@de me if they can
that it is appropriate to grant them such relidfeyf have failed to do so. | decline to
make thecontra mundunorder they seek.

The practical effect of this may be less real tapparent, for all that is in the public
domain is Judge Plumsteadronymisegudgment and whether or not | gramntra
munduntrelief Mr and Mrs Ward will be contractually boundt to put the names of
the treating clinicians into the public domain. Tlsaid, however, and for entirely
understandable reasons, the Trusts seeinra mundunorder and | must explain
why, in my judgment, they are not entitled to suelief.

| acknowledge that, as | explained British Broadcasting Corporation v Cafcass
Legal and other$2007] EWHC 616 (Fam), [2007] 2 FLR 765, at par@][8ited in
paragraph [147] above, the treating clinicians gtana position rather different from
either social workers or expert witnesses. That,dswever, the starting point is the
same, namely that they are not afforded anonymiheeby the general law or by
section 12, and accordingly they, like the othemirochnts, need to be able to
demonstrate that the balancing exercise tips im taeour. In my judgment, and for
reasons which will by now very largely be apparémey fail in that endeavour. | am
not of course saying that their claim fails becatlseother claims have failed. Each
of the three claims — that by the expert witnestied, by CCC on behalf of the social
workers and that by the Trusts on behalf of thating clinicians — is a separate and
distinct claim that has to be assessed on its oenitsn But for reasons which are too
obvious to require further elaboration, many of éihguments are much of a muchness
and many of the reasons why the other two claimmynjudgment fail are also,
mutatis mutandisreasons why this claim also fails.

In particular, the arguments founded upon the f#abeing exposed to targeting,
harassment and vilification, with consequent riekfamilies and careers, and the
consequentially disadvantageous effects all thig h@ve on the child protection and
family justice systems, are, broadly speaking, alasuvalid but certainly no more
valid than in the other two cases. Again herehaset the evidence is, by and large,
general rather than specific and as striking foatwhdoes not say as for what it does.
One can sympathise with conscientious and caringfegsionals who cannot
understand why they should be at risk of harassmaedtvilification for only doing
their job — and a job, moreover, where participaitiothe forensic process is not, as it
were, part of the ‘job specification’ as in the €asf social workers and expert
witnesses. But the fact is that in an increasiagndrous and decreasingly deferential
society there are many people in many differentgaions who, however much they
might wish it were otherwise, and however much oray deplore the fact, have to
put up with the harassment and vilification withigfhthe Internet in particular and
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the other media to a lesser extent are awash. Wemdrguments based upon the risk of
unfounded complaints being made to the GMC has,s&ems to me, no more weight
in the case of the treating clinicians than in¢ase of the expert witnesses.

The question, at the end of the day, is whethemigaregard to all the evidence and
other material before the court, the balance codwsn in favour of conferring
anonymity. And the fact is that in the case of tiieating clinicians, as in the case of
both the expert witnesses and the social workleesclaim for injunctive relief here is
not being put by reference to the particular circumstanor particular vulnerabilities
of specific individuals. On the contrary, the tiegtclinicians disavow any concerns
in relation to Mr and Mrs Ward. The claim in alrdle cases is, in reality, a ‘class’
claim, that is, a claim that any professional walsfinto a certain class — and in the
case of both the social workers and the treatimgcehns the membership of the class
is very large indeed — is, for that reason, anathtbe told, for that reason alone,
entitled in current circumstances to have theiniig protected, in plain language to
have their identity concealed from the public. Tisad bold and sweeping claim, to be
justified only by evidence and arguments more cdlimgethan anything which Mr
Lock or his clients have been able to put before me

There is a further consideration to be borne indmim the case of the treating
clinicians. Typically, as in this case, their inveiment with their patient will have
begun and ended before there are any proceedinfobrmAnd in many cases, even
where there may at some stage be suspicion, thdrenewver in fact be any
proceedings. Is a distinction to be drawn betwéesé treating clinicians involved in
a case which ends up in court and those involvedadase which does not? And if so,
on what rational basis, for their involvement irtle@ase may be precisely the same?
And if no such distinction is to be drawn, are toairts to be faced with claims for
contra mundunorders in cases where there has been no judi¢eivention of any
kind at all, merely because a treating cliniciafiaised with an argumentative parent
who he fears is threatening to go to the media?

Be that as it may, in the circumstances of thigcaad in the light of all the evidence
and other material before me, | am wholly unpersdatiat any proper case has been
made out for affording the treating clinicians ayimity. As with the expert withesses
and as with the social workers, the balancing eéserén my judgment, comes down
in the case of the treating clinicians againstghent of anycontra mundunorder. |
shall accordingly dismiss that part of the applaaby the Trusts.

| invite counsel to collaborate in drafting an arde give effect to this judgment
which, given that Mr and Mrs Ward are not represéntan conveniently be sent to
me for my consideration at the same time as i © Mr and Mrs Ward.

Appendix A — evidence of Professor Sir Alan Craftl ®r Hamilton

185.

The key passages from the witness statement oke$¥of Sir Alan Craft are as
follows:

“From 2002 to 2006 | was president elect and thesiBent of
the Royal College of Paediatrics and Child Headlte College



represents all paediatricians in the UK includirapsultants
and trainees. The total membership is now almo€0Q0
During the period of my presidency | became vergpm@nof the
enormous pressures facing paediatricians in theirk wvith
regard to child protection. This was a particuksue because
of the high profile cases involving Sir Roy Meadamd
Professor David Southall, both leaders of the m%ita, and
pioneers in the field of child protection. In adioiit there was a
huge increase in the number of complaints against
paediatricians, both to their employers and torthejulatory
body, the General Medical Council. The College utuik a
survey of its members and had a very high respaiseof over
80%. Of the 4500 respondents 14% had a complaiainsiy
them in the recent past. A total of 786 complainisre
reported. The annual number had increased fronm 296 to
over 100 in 2003. The vast majority of these wesnived at
Trust or NHS ombudsman level and of the complaiatshe
GMC only 1 case resulted in a finding of seriousf@ssional
misconduct. The fourfold increase in complaintssdbave to
be set in the context of a pervading culture of glaming. The
overall number of complaints to the GMC for all seas
increased 15-fold between 1990 and 2003, an annaaase
of 33%. In spite of the fact that many of theseesasome to
nothing, when a complaint is made, especially ®o@&MC one
cannot underestimate the enormous effect thathiéisson the
doctor and his family. Complaints can take a ygamore to
resolve and the pressure endured by these docorsot be
underestimated. During my period of office we waveare of
the difficulties in finding doctors willing to taken specialist
roles in child protection. Each district should eavdesignated
doctor for child protection and many of these postre
unfilled. There was also a severe shortage of deaetdling to
act as experts in child protection cases. The Resdaivision
of the RCPCH undertook a follow up interview prajagth a
sample of those paediatricians who had respondedhéeo
original survey and who had received a complaint in
connection with their child protection work. A papkescribing
the results of this study were recently publishethe Archives
of Disease in Childhood ...

There is no doubt of the adverse impact of higHilerahild

protection cases over the last few years. Profealsavorking
in health and social care have been subjectedhighadegree
of media attention and scrutiny. This has focussed a
perceived failure to intervene to safeguard a chileen such
intervention seemed indicated or for interveningewht was
not necessary ie when the end result of child ptae
proceedings is that the child was deemed not tee Haeen
abused. The tragic Victoria Climbie case was amga of a
failure to take appropriate action and there arayrexamples



such as the Cannings and Clark cases where thts araided
that abuse had not occurred. The media portrayetbases as
black and white failing to recognise the extremmptexity in
many of the cases. Damned if you do and damnedufdpn’t
intervene has certainly been the perception of many
professionals.

Child protection is part of every paediatrician’'segy day
work. They never know whether the child presentedhem
may not be as straightforward as the parent or ¢adécates.
Indeed paediatrics is most unusual in medical m@aciThe
classical medical method decrees that when a pgrsesents
the first thing to do is to take a good historydded generations
of students have learned the aphorism “listen ¢ontiother, she
is telling you the diagnosis.” A good history isliéeved by
examination investigation if necessary and the tdation of a
diagnosis and treatment plan. If a child has bdamsed the
parent or carer responsible will usually give aleading or
inaccurate history making the whole medical enocewunt
extremely difficult. In every paediatric consultatithe doctor
has to have in the back of his mind that the pamesg not be
telling the truth.

Once a suspicion of child abuse has been madeutiyeotithe
paediatrician is to activate the child protectigatem. There is
clear guidance as to how to proceed in the DH decum
“Working Together”.

If the paediatrician does not act then there isdgpadence that
abuse will recur and may be fatal. Every day inltea child

dies because of non accidental injury, usuallyhat hands of
their parents or carers. Even if the first pressonais of

relatively minimal abuse this can well be followedy

something much more severe which can result inhdeat
disability.

Paediatricians recognise the pivotal role that tipdgy in
protecting children by having a suspicion and atihg the
child protection system. The concern over the pastyears
has been that in less severe cases, or whereishaneertainty,
that paediatricians might err on the side of nociwng their
suspicions

The specific difficulties of engaging paediatricsain this vital
part of their work are described in a recent repain the
National Children’s Bureau — “A Shared respondiili
Safeguarding Arrangements between Hospitals anttii€his

Social Services, March 2007”. They report that manhyhe
lessons from Lord Laming’s enquiry into the death/mtoria

Climbie have not been learned. They report sociatkers
concerns that doctors and nurses are often reluctamtervene



and that social workers become frustrated with aiscivho
were not prepared to make a decision as to whethald’'s
injury was accidental or not, because they didwait to be
seen as the one that labelled a family as abusive

In spite of a great many measures put in placenbyCGollege
and the DH/DFES, there remains a climate of feaorayst
paediatricians. The most recent workforce datalabia from
the RCPCH suggest that at least 25% of “designedtedor”
posts are unfilled.

... Paediatricians remain very concerned that thdly suifer
complaints and adverse publicity. The complaintsll wi
undoubtedly still come and both the GMC and the Bxd
trying to find a way to handle these in an exped#i manner.
However adverse publicity can be minimised if thaurts
continue to protect professionals in their work.

The real concern is that if the confidentiality wininormally
attaches to child protection is lifted, and proiesals are
identified in the media, then they may be subjetterkprisals
or campaigns of harassment. It is well known bydgtecians
that there is what appears to be an orchestratethaign
against doctors involved in child protection. Muzhthis has
been concerned with those acting as experts but not
exclusively. This has been a campaign both in thdianand on
the internet. Further details of this are giventhe ... paper
which | presented to the Medico Legal Society a& Royal
Society of Medicine in December 2006.

It is my firm belief that the anonymity of professals
involved in child protection work must be maintaineChild
protection work, which is a potential part of every
paediatrician’s everyday practice, is enormoustgssiful, and
adding the further worry that they could be namethe media
iS an unnecessary extra burden. It is very likely miake
paediatricians err on the side of self protectather than child
protection. This will not be good for children analill
potentially lead to more children being allowedsbp through
the net” and ultimately suffering more serious a&buwughich
could have been prevented.

... It is a duty of society to protect children amdaill of these
matters the needs of the child are paramount. défiigdricians
are to continue to play their pivotal role in piteg children
then they must be able to do this in the knowlethge they
will be protected by the courts from unnecessasgldsure of
their identity to the press.”

186. The key passages from the witness statement ofddriltbn are as follows:



“We believe that different considerations applyratation to
expert witnesses on the one hand and treatingatatfie other.
In large part, these comments relate to staff wieodarectly
involved in ‘front-line’ child protection work ra#r than those
doctors who are employed in a professional capacifpyrovide
expert evidence. It must however be recognised baif

actively involved in treating patients may commorfipd

themselves called to give evidence in court osbénsof a

factual nature but only by virtue of their professl

gualification and employment. The factual evidetitat they
give will often include an opinion as to whethejuires are
characteristic of those caused accidentally or awmedentally.
The distinction between expert withesses and trgatiaff may
be misleading: the child and the court depend upath being
prepared to give their evidence without fear oofav

The Courts will be aware of the adverse impactigh Iprofile
Child Protection cases since the new century bebmthese
cases professionals working in health and socia lbave been
criticised and subject to intense media attentidhis has
focussed either on a perceived failure to interviensafeguard
a child when such intervention was indicated, ortfitervening
when it was not necessary. Perhaps inevitably the
representation of these cases in the mass mediaaEp
sensationalist and very ‘black and white’ — failitagrecognise
that in this area one is often working with uncertdata and
possible deliberate or subconscious deception sigam
background that one is ‘damned if you do and damhgdu
don't’.

There is no doubt that work to protect childremnfrabuse is
essential. Violence in our society is a continuprgblem and
children are amongst its most vulnerable victimberg is
however very real cause for concern that mediati@in this
area is discouraging professionals from this warkd thereby
putting children at risk.

In 2004 Professor Sir Alan Craft, as President tloé
RCPCH wrote to all paediatricians and said:

“the last few months has seen an unprecedented eruaib
media attacks of Paediatricians. Although this lzaigely
been around high profile Court Cases, the impacthan
whole of Child Protection has been enormous. Thaig@u
and indeed many professionals, are confused. Ree@ias
are deeply concerned, both for themselves and Heir t
families. That this is causing a major problem vsdent
from the fact that paediatricians are becomingatalut to
become involved in Child Protection, unless thegcéltely
have to do so. A substantial number of Designated a
Named Doctor posts are unfulfilled.”



These difficulties remain. Recruitment to spectal@hild
protection posts continues to be very difficult.eTRamed and
Designated doctor posts are statutory requirem@ifisrking
Together to Safeguard Children, A Guide to Intenage
Working to Safeguard and Promote the Welfare ofldZén
HM Government 2006), but too many remain unfillBespite
intense efforts being made by employers, with tingpsrt of
the College, | believe there has been no real irgment since
Sir Alan gave evidence. The most recent workforegad
available to the RCPCH suggests that at least 26%hese
posts remained vacant in 2006-7 as they were i4.200

The specific difficulties of engaging paediatrigagin child
protection work) are described in the recent Nati&hildren’s
Bureau report (National Children’s Bureau, a Shared
Responsibility, Safeguarding Arrangements betweeaspiials
and Children’s Social Services March 2007). Ther dear
indications that many of the lessons from Lord Lags
enquiry in 2003 have not been met. The report desisocial
worker's concerns that doctors and nurses arerf‘oéRictant

to intervene”, and report that they (social workevgere
frustrated with Medical staff who weradt prepared to make a
decision about whether a child's injury was accidéor not,
because they did not want to be the one that letdedl family

as “abusive”” | am afraid that the experience reported to the
RCPCH by our members suggests that that is notrdairu
judgement.

The RCPCH has made strenuous efforts to addresse the
difficulties. This includes the development of tiag
programmes in clinical and courtwork, as well agkweith the
General Medical Council. We have published our f€hi
Protection Survey 2004” our own Guidance, the “€hil
Protection Companion” in April 2006. We helped tGaief
Medical Officer to produce his initiative “Bearin@ood
Witness” in October 2006, which was specificallyncerned
with the problem of medical evidence in this area.

None of this suggests that this problem has besolwed. It
remains an uphill struggle and with the continuaiod adverse
media coverage, paediatricians remain extremelyiggabout
their involvement in this critical area of paediatare.

| do appreciate that the court will be aware thatré are other
public interests at stake here and that the balareehave to
be struck in favour of publication. It is not forento express
any view of that question. However | do think ifpioper that |

make it clear to the Court that we believe thatfggsionals
doing this work are still liable to be vilified whedentified,

that that is certainly the view of many paediaénd, and that it



is part of the explanation for the continuing psobl in
persuading them to take on this role.”

Appendix B — evidence of Dr Samuels

187. The key passages from the witness statement obBw8ls are as follows:

“The diagnosis of child abuse to account for unaixmd
injuries, failure to thrive and neglect has realhty been better
recognised as an important part of the work of @dedians
over the last 50 years. During this time new ma#fgons of
child abuse have become increasingly recognisedh s
emotional abuse, child sexual abuse and Fll. Tagmisis of
child abuse is commonly not straightforward, inwody the
piecing together of various bits of information luing the
history and physical findings, as well as inforroatifrom
Social Services and Police. Paediatricians havatyatd report
cases of possible child abuse to the statutoryoaitigs (Social
Services and Police) and to engage in subsequeitd ch
protection procedures. It is regrettable but ireg that, with
a proportion of entirely proper referrals, a cabpassible child
abuse will be investigated and found to be unsuhistad.
When this happens it can be very distressing ferpidwents or
others involved in the child’'s care, but it is anauoidable
consequence in this complex area. The only prdctica
alternative would be to ask paediatricians to @aport definite
cases of child abuse. If the evidential threshold were
required to apply was much higher, many cases eEipte
child abuse would not be reported and therefore Inet
investigated. It seems inevitable that this woubdd to a
situation where some vulnerable children would rema
unprotected.

When paediatricians or other health professionakena report
of possible child abuse to Social Services or Rolarents will
be informed provided this does not threaten th&dshsafety.
It is not uncommon that parents may become upsmitaguch
referrals and the subsequent procedures usually t@m
acknowledge this upset and provide support to pareduch
upset is all the more likely when reports made [@alth
professionals of possible child abuse are unsutisted
following investigation by the statutory authorgtielhus it is a
regular part of paediatricians’ practise to expsmhne parents
to be upset and to help try and resolve this.

In the last 10-15 years, there have been incredswgls of
action taken by parents involved in child abuseesashere
either the abuse has been unsubstantiated or whegats have
denied alleged abuse. The actions include use qfloger
complaints procedures, complaints to regulatoryiégmdnd use
of politicians and the media to support their ‘cgud/arious



websites developed to aid communication and prosiggort
for parents who alleged they had been falsely attuSne of
the most notable was the site that dealt with garevho
alleged false accusations of fabricated or indudbuss:
Mothers Against Munchausen’s Syndrome by Proxy
Allegations or MAMA (www.msbp.com). This siteaw used
to co-ordinate public meetings, including with Mesnd of
Parliament and the General Medical Council anddditaon,
posted a variety of libellous and threatening mgssagainst
professionals involved in child protection. In tlast year, this
site has been removed by the American authoritbéeviing
complaints by medical professionals to the US Aitgr
General.

Such actions have extended to include not onlyethoysparents
accused of alleged abuse, but also other indiveduatliuding
journalists, a minority of health professionals,daa few
members of Parliament. One particular activist, Fenny
Mellor, a self-acclaimed ‘child advocate’, has madkensive
reports of health professionals involved in chiltbtpction
work to the professional regulatory bodies, poliemploying
authorities, politicians and the press. A commati¢ehas been
to report a professional and then publicise thatitllividual is
under investigation for making false allegations affuse
against parents. The success of the campaign #&gains
paediatricians and other professionals in childtgotion is
evident in speeches in both the House of CommoddHause
of Lords, which include denials of certain typesatiuse (eg
FIl) (available in Hansard). The above activist waprisoned
for conspiracy to abduct children from the care soicial
services in a case of FIl, although her complaagsinst
paediatricians and others continue to be listeoed t

| would like to stress to the court that the actbaenpaigners
who are involved in this see their campaign agamditzidual
paediatricians as a “cause”. They are rarely inedhn the
original cases but once they decide on a paedatrio target,
the doctor finds himself at the centre of a webalddégations
and complaints. It is often very difficult to loeathe source of
these complaints and they can be generated byeadu have
nothing to do with the original medical or legakeabut jump
on to the facts as yet another example, as theyitsesf
paediatricians abusing their professional statub @ower. As
the court will accept, | profoundly disagree witkeir agenda
because, even where investigations do not eventpabdve
there has been child abuse, | believe that dogbould be
committed to the process in order to protect vhkr
children. However we have to live and work in anissnment
where there are a sizeable number of individuals agpear to
be committed to seeking to prevent us doing our job



... Because of increasing concerns by paediatricttnesRoyal
College of Paediatrics & Child Health undertookwavey of
complaints against paediatricians. Their initigbad of this
RCPCH survey showed a marked increase in the nwrdfer
complaints against paediatricians. Further qualganterviews
with paediatricians have identified that they aosvriess likely
to become engaged in child protection work and noareful
about the reports they make to child protectiomauities.

There have also been substantial consequencestifrorhigh
profile cases in the media, including those of sebr Sir Roy
Meadow and Professor David Southall: paediatrigiasisld

psychiatrists and other health professionals irewlvn child

protection such as radiologists, orthopaedic surgestc are
withdrawing from providing their expertise in chipgdotection
cases. This has led the Chief Medical Officer tamsie the
way expert witnesses are sought for child protectiases.
Trainees in paediatrics are now less likely to wanindertake
careers involving child protection and an incregginoportion
of advertised jobs for child protection now remairfilled.

... Paediatricians are particularly concerned that riedical
regulator, the GMC, is taking actions against mtionally
acclaimed paediatricians in child protection asesult of a
campaign of complaints. Many in the profession aersthat
the actions taken by the GMC against Professor Rgiy
Meadow, the founding President of the Royal Collegfe
Paediatrics & Child Health, and Professor DavidtBall were
inappropriate. As a result, the Royal College oédratrics &
Child Health voted almost unanimously at their AainGeneral
Meeting in March 2008 with grave concerns aboutabions
of the GMC and the effects on child protection.

. In deciding whether to make a report of possithed
protection, paediatricians are professionally arebally
required solely to focus on the needs of the chilius they
should be considering all the evidence that eitwgports or
refutes a diagnosis of possible abuse, as welhasdlative
likelihood of the presenting condition being caubgdabuse. If
a paediatrician has reasonable concerns that @ysha a case
of abuse, the paediatrician should make a refdf@avever, in
recent years, paediatricians have also had to denshne fact
that if they make a referral to child protectiomvéees and the
abuse remains unsubstantiated, the parents coukel us
disciplinary procedures and the complaints systamd this
may well generate publicity which is adverse to the
paediatrician. Paediatricians are also concernadtiiey could
become the target for the campaigners | have ssfdo above
or otherwise targeted in the press. This obvioushg the
potential to bring substantial stress to the paegdian and his



or her family. However it can also make it much endifficult
for the paediatrician to deliver proper care toeotpatients. A
paediatrician who faces accusations in the pressakihg
children away from parents in unjustified circunmetes and
who is reported to be “under investigation” by BG&C for
unprofessional conduct will never know if the pdsenf the
next child who he or she sees is worried aboutrgatheir
child taken away. This has the potential to undeemihe
professional confidence of the doctor and to undeenthe
doctor-patient relationship. The real victims hene other
children whose successful treatment depends ondtiotor
establishing a trusting, professional relationshiith the
parents.

| accept that some paediatricians make mistakestaidsome
act in ways that are not in accordance with thehdst
standards of our profession. Whilst that is inébl#a as a
profession those of us who are working in child tpcton
increasingly feel we are working in siege condisipwhere we
face the possibility of public exposure and unjiesti and
vicious criticism just for doing our job properlgiven this
possibility | regret that | have to report to theud that my
view is that paediatricians have increasingly bezonore wary
in making referrals for child protection.

The evidence for this change in referral thresh®lsbft, in that
there are no routine data collected on reportssaibdtantiation
rates. However, paediatricians’ concerns are rasedrby the
fact that they are less willing to undertake chilibtection
work, jobs remains unfilled, and trainees are lgsty to want
to go into child protection work. In recent yeansre has been
a general reduction in child protection plans acbghildren
(data from Department for Children, Schools and ikag),
while paradoxically there has been an increasé@ennumbers
of adults who have been convicted for child abuBences
(Home Office data).

There is also evidence that professionals engagedhild

protection work have been subject to physical aedbal

intimidation. A survey was carried out in 2000 la¢ tAnnual
Meeting of the British Association for the StudydaPrevention
of Child Abuse and Neglect (BASPCAN) and resultsnir
nearly 300 professionals in child protection docoted a
range of verbal and physical abuse that they hegiwved as a
result of their involvement in child protection eas This
possibility clearly may influence professionalsvatvements to
engage in child protection work.

Doctors have also become increasingly worried abimtisks
of being referred to the General Medical Councilthéugh
Professors Southall and Meadow have been the mght h



profile cases, a number of other professionals gedjan child
protection work have also been referred to the @&éméedical
Council. After what are often prolonged investigas, most of
these cases are dropped, but they undoubtedl{angteat deal

of anxiety in the professionals who have to undergo
investigations.

Professionals Against Child Abuse considers th#ting must
be done to deter health professionals’ engagenrerthild

protection work, but the campaign in recent yeaud @ferrals
to the General Medical Council are clearly actisglaterrents.
Whilst we accept that those in authority, includmegulatory
powers, politicians and employing authorities reueg that
professionals in child protection act in good faithdo their
best for children where abuse is suspected, theretimes
when it does not feel like that. These profess®nalw have to
consider their own professional and personal safetlyis is a
major deterrent to effective child protection.”

Appendix C — evidence of Mr Jeyes

188. The key passages from the witness statement otlsJare as follows:

“The Council has a statutory duty to investigatewery case in
which child protection concerns arise, and theaagorkers in
this case were simply doing their jobs. Many paetake
exception to the child protection process and $os@kers
sometimes suffer hostile reactions. It is a difficand often
stressful job, requiring a high level of knowledayed skill and
the ability to make finely balanced judgments ungiessure.
They are responsible for protecting the most valbler
members of society. Their decisions can have vernoss
implications for children and families.

The threat of publicity or media intrusion in to eih
professional and/or private lives would only add tlee
difficulties which social workers already face. édfive child
protection processes rely on professionals beirlg &b take
decisions which are in the best interests of caildnot of the
adults caring for them. They have to take theséstets in the
face of opposition from parents and in times wheTtsions and
emotions are, understandably, running high. Theeadtireat
of being the subject of publicity, and all that als, would
serve only to inhibit appropriate decision-makimgl asharing
of information. Further, it will deter others froentering a
profession in which there is already a nationwidertage.

Local authorities who have children’s services tiors will,

in any given case, be the lead agencies in safemgar
children, and the children’s social worker is uguahe lead
professional. The lead professional will obtaironnfiation and



sometimes advice from the other agencies, such et
Police, Education or Probation, but it remains théddren’s
services authority which has the legal duty angaasibility to
take Court action to protect children. Social catedf who take
difficult decisions as to what action to take ardhe front line,
facing the family’s emotions and anxieties. | knofxom
talking to many social workers, that they worry abthese
things.

Courts and Safeguarding Boards have the skillskaogvledge
to properly consider the local authority’s acti@ml decisions.
Most sectors of the media do not. In appropriatsesa
particularly where the system has failed, sometimath
disastrous consequences, it is right that theabiedividuals is
held up to more public scrutiny and in these casesay be
that individuals should be named. This already bkappand
social care staff have to expect this. Were thisbécome
routine practise or the norm, the concern is thpaich of yet
further pressure upon staff trying to do an extignafficult
job in difficult circumstances, and consequentle timpact
upon the families they are trying to help.

Social workers find themselves in a difficult pasit of
needing to work closely with children and their fies, often
over a long period of time. They may need to addwh the
parents issues over their care of the childrenadteh have to
say difficult things. At the same time, they arepested to
maintain good working relationships both with ttéldren and
parents, and with other professionals with whony tinay have
differences of professional opinion. Their ovengl objective
is to keep the best interests of the children atftnefront of
their minds and as a paramount consideration im teision
making.

Social care staff are acutely aware that theiroasti and
decisions will come under scrutiny and may comefan
criticism from a variety of quarters, especiallyutbnot
restricted to) the Courts. This is just one of thmgs which
they have to worry about and live with. If they reakistakes
or decisions which turn out to be wrong, a childildodie or
suffer serious harm. Few professions carry sucigla level of
responsibility.

Publicity, for those who neither want nor seekaitd who are
already doing a difficult and stressful job, witievitably affect
their ability to do their work. This, in turn, affis all the
children and families for whom they are case resjie.

Mrs Ward states that she has no wish to vilify éhmsolved in
William’s case. Mr and Mrs Ward would not be alsecontrol
that process, or what is printed. Nor can they robnthe



investigations or behaviours of others who may tkkfferent
approach.

Social workers are bound by duties of confidenyalowards
service users. Their right of reply to anything evhimay be
printed about them, or about a case, is thereforged. They
may not feel able to adequately defend themselves.

The high levels of stress which social workers eepee
inevitably affects their sickness levels and thiitglio recruit
and retain staff. During August 2008, 30 memberstaff in
Children’s Services took time off work due to stres related
reasons, and 194 working days were lost. This atsdor 8%
of total sickness absences for that month.

Some of our children’s social care teams have, ftone to

time, experienced very high levels of vacanciesylimave had
to continue operating through periods of crisisewlthere are
not enough qualified and/or experienced workersespond to
continuous new referrals as well as deal with opeses.
Rolling programmes of recruitment, and use of agestaff,

are in place but the national shortage of qualifiedd

experienced social workers means that we ofterygleuto fill

vacancies. This is not due a lack of funding. Weehaeen
some teams’ budgets underspent. There simply drenough
social workers willing and able to deal with chgdotection
work. Even where posts can be filled, reliance genay
workers and a high turnover of staff affect casetionity and,

therefore, standards of practice.

The effect is felt by children and families, astatyias it is felt
by our workers. Managers have to prioritise workl amanage
risks. A shortage of social workers can mean timdy those
cases assessed as the most serious or the mosiskiglatually
receive the social work attention which they nedthis

potentially leaves children in need having to viaitger for the
support and services which would benefit them.

It is absolutely right that social workers and sbccare
managers are accountable for their practice and dkeisions.
Accountability exists through the legal system,otlyh the
GSCC, through the Local Government Ombudsman and
through councils’ complaints and representationsceaures.
Mr and Mrs Ward wish to advance public debate. dkue is
taken with that. However, publicly naming sociatecataff in
that process is unnecessary and undesirable fonealfeasons
stated. It would not advance the public debate alfant
fractures, about the family court system or abotildc
protection systems.”



